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(IS  Ohio  8t  1<») 

Bbckeb  o.  Watwobtb. 

(Aipreme  Oourt  of  Ohio.    Majr  10,  1887.) 

L  EzactrroBS  Aits  Adxhiibtbatobs — Fkesohal  Liability — Assvuivo  Liar, 

An  execator  Tt'ho  enters  into  possession  of  property  held  by  his  testator  under  • 
lease  for  a  terra  of  years  holds  as  assignee  of  the  lease  by  operation  of  law,  and  can 
•void  personal  liabiUty  for  rents  falling  dne  between  the  entry  and  the  time  of 
yielding  poneaslon,  only  by  sho wins  an  express  contraot  to  look  to  him  aa  executor 
only,  or  nich  conduct  on  the  part  of  the  leuor  aa  in  effect  preolndea  the  leaaor  from 
enforcing  personal  liability. 
S.  Sams — Covktxr-Cljliu. 

Tlie  executor  having  received  .fVom  snb-lessees  rents  more  than  sufficient  to  pay 
his  own  rent,  he  is  not  entitled,  in  a  suit  by  the  lessor,  to  a  counter-claim  for  monqr 
paid  Iw  him  on  notes  of  the  testator  for  back  rent ;  the  baUnoe  left  after  liquida- 
tion of  the  notes  being  ample  to  pay  the  accruing  rent. 
t,  Ebtoppsi/— Bt  ELiorioR — Exiodtobs  akd  Asmucistsatobs. 

A  lessor  has  the  right,  when  the  execator  of  the  lessee  enters  upon  the  premises, 
to  look  either  to  the  estate,  or  to  the  executor  personally,  and  these  remedies  are 
not  inconsistent.  The  mere  fact,  therefore,  that  certain  receipts  for  rent  paid  by  the 
executor  acknowledged  the  payment  of  the  money  by  him  <u  executor  doea  not  bo 
to  show  that  the  lessor  exerciaed  an  election  between  the  personal  liability  of  the 
executor  and  that  of  the  estate,  where  the  receipts  were  drawn  in  that  form  at  the 
request  of  the  executor,  so  that  be  mixbt  use  them  aa  vouchers,  and  where  the  ia 
solvency  of  the  estate  was  not  known  at  the  time  the  receipts  were  given. 
4i  8ah>— Plbadiho — AnnoMxirr. 

Nor,  under  the  Ohio  practice,  encouraging  great  liberality  In  pleading,  and  the 
Code,  allowing  amendments  at  all  stages  of  a  case  in  furtherance  of  Justice,  doea 
the  fact  that  the  action  for  the  rent  as  originally  brought,  proceeded  against  the 
executor  as  such,  show  such  election  on  the  part  of  the  lessor;  the  amendment  of 
the  petition  so  as  to  charge  the  executor  personally  having  been  made  on  leave  be- 
fore answer  filed,  and  the  U,..endant  not  having  been  prejadioed  thereby. 

Error  to  district  oourt,  Cuyahoga  county. 

Action  for  rent  by  Anne  TValworth,  defendant  in  error,  against  Michael 
Becker,  plaintiff  in  error. 

The  premises  for  which  the  rent  in  question  was  alleged  to  be  due  were 
held,  at  the  time  of  his  death  by  one  Adam  Baufenstein,  under  an  unexpired 
lease  for  a  term  of  years.  Becker,  who  was  the  executor  under  the  will  of 
Baufenstein,  qualified,  and  entered  into  possession  of  the  premises,  which  had 
been  sublet,  and  the  total  rents  from  wiiich  were  in  excess  of  the  rent  under 
the  lease.  These  rents  he  applied  in  part  to  the  debts  of  the  estate,  and  in 
part  to  the  rent  due  under  the  lease.  The  estate  turned  out  Insolvent;  and, 
after  the  end  of  the  term  and  possession  surrendered,  this  action  was  brcught 
against:  Becker  personally  to  recover  the  balance  due  under  the  lease.  Tlwre 
▼.12M.B.no.l — 1 
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was  a  trial  in  the  common  pleas,  which  resulted  in  judgment  for  the  plaintiff, 
and  this  judgment,  on  error,  was  affirmed  by  the  district  court. 
E.  M.  Heisley,  for  plaintiff  in  error.    T.  B.  Burton.iox  defendant  in  error. 

Speab,  J.  That  a  leasehold  interest  in  a  term  for  years  passes,  upon  the 
death  of  the  lessee,  to  the  personal  representative,  and  not  to  the  heir,  and 
tliat  such  representative  thereby  becomes  an  assignee  of  the  lease  by  operation 
of  law,  is  elementary.  He  may  dispose  of  the  unexpired  term  by  Side,  as  of 
other  assets,  and  by  assignment,  and  thus  avoid  personal  liability  for  rents 
coming  due,  though  the  estate  would  remain  liable  to  the  lessor  upon  the  cove- 
nants in  the  lease.  But,  if  the  representative  enters  into  possession  of  the 
leased  premises,  he  thereby  incurs  liability,  in  his  personal  character,  to  the 
extent  of  profits  actually  received.  If  the  rent  be  of  less  value  than  the  land, 
as  the  law  prima  facie  supposes,  so  much  of  the  profits  as  suffice  to  make  up 
the  rent  belong  equitably  to  the  lessor,  and  cannot  lawfully  be  otherwise  ap- 
plied; hence  the  personal  liability  to  the  extent  stated.  It  may  be  charged 
against  the  representative  -who  refuses  to  so  pay  over  that  he  owes  and  un- 
lawfully detains.  So  that,  while  his  personal  liability  does  not  exceed  what 
the  property  yields,  nevertheless  the  rents  received  by  him,  being  treated  not 
so  much  as  assets  as  profits  of  the  land,  the  law  specifically  appropriates  them 
to  the  benefit  of  the  landlord  to  an  amount  equal  to  the  rents  reserved  in  the 
lease.  The  representative  takes  the  lease  as  assignee  by  virtue  of  his  office, 
as  he  takes  other  chattel  interests  of  the  deceased.  The  term  is  assets  in  bis 
hands,  and  he  is  none  the  less  an  assignee  because  the  liability  incurred  is  not 
in  all  respects  as  onerous  as  that  of  an  assignee  in  fact.  The  rule  is  not  a 
hard  one.  It  but  enjoins  good  faith,  and  a  proper  discharge  of  duty.  Tayl. 
Landl.  &Ten.§§434,  461;  SWilliams,  Ex'rs,  1854;  Sw«i^v..4««)ood,  15  Ohio 
St.  186;  Jeoena  v.  Harridge,  1  Saund.  1;  Tremeree  v.  Ifotison,  1  Bing.  N. 
C.  89;  1  Chit.  PI.  883;  Hotoard  v,  Heinerschit,  16  Hun,  177. 

It  is  manifest  that  the  defendant  in  this  case  could  avoid  personal  liability 
for  rents  coming  due  between  the  entry  and  the  time  of  yielding  possession 
only  by  showing  an  express  contract  to  look  to  him  as  executor  only,  or  such 
conduct  on  the  part  of  the  lessor  as  in  effect  precluded  her  from  enforcing 
personal  liability.  No  such  express  contract  is  shown.  Indeed,  it  appears 
aflirmatively  that  none  was  made.  But  the  claim  is  that  by  the  giving  of  cer- 
tain receipts  for  rent  to  him  as  executor,  and  by  the  commencing  of  an  action 
against  him  in  bis  representative  capacity,  the  plaintiff  elected  to  hold  him 
liable  in  that  capacity  only.  Some  28  receipts  for  rent,  embracing  divers 
sums,  were  given  by  the  lessor's  agent  while  the  defendant  remained  in  pos- 
session, eight  of  which  acknowledge  receipt  of  money  from  "M.  Becker,  exec- 
utor." These  were  given  in  tliis  form,  at  the  request  of  the  defendant,  for 
the  purpose  of  filing  them  as  vouchers  with  his  account  in  the  probate  court. 
The  insolvency  of  the  estate  was  not  known  at  the  time  of  the  giving  of  these 
receipts,  or  any  of  them. 

It  may  be  said,  as  a  deduction  from  the  authorities  on  the  subject,  that  an 
election  is  the  making  of  a  choice  between  two  or  more  benefits  or  rights 
which  estops  the  party  from  afterwards  denying  that  an  election  has  been 
made,  and  from  demanding  some  benefit  or  right  other  than  the  one  chosen. 
Except  in  cases  where  his  conduct  bas  been  such  as  to  mislead  another  party 
to  his  prejudice,  the  party  having  a  right  to  elect  must  have  proceeded  upon 
the  idea  tliat  he  was  bouiid  to  elect.  He  must  have  had  knowledge  of  his  ob- 
ligation to  elect  as  matter  of  law.  There  must  have  been  &  purpose  tx>  elect, 
and  an  actual  election.  And  where  the  election  is  as  to  one  of  two  or  more 
remedies,  in  order  to  make  a  selection  of  one  a  bar  to  a  pursuit  of  the  other, 
it  must  appear  that  they  are  inconsistent,  and  that  the  one  last  sought  is  not 
merely  cumulative.  As  applied  to  a  claimed  election  under  a  will.  Wood,  J., 
in  Melick  v.  Darling,  11  Ohio,  343,  gives  this  definition:  "To  create  an  elec- 
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tion  there  must  be  a  plurality  of  gifts  or  rights,  with  an  intention,  express  or 
implied,  of  the  party  who  has  the  right  to  control  one  or  both,  that  one  should 
be  a  substitute  for  the  other." 

Having  these  rules  in  mind,  it  is  difficult  to  see  that  the  doctrine  of  election 
can  be  held  to  apply  to  the  giving  of  the  receipts  in  question.  The  defendant's 
position  was  that  of  one  having  in  his  possession  moneys,  profits  received  out 
of  tlie  laud,  which  could  not  lawfully  be  applied  to  anypurpose  until  the  rent 
due  the  lessor  had  been  paid;  so  that,  in  paying  over  to  the  lessor  of  such 
money  upon  the  rent  due  her,  he  was  but  doing  what  the  law  made  it  his  duty 
to  do,  and  an  assent  to  that  performance  of  duty  by  the  lessor  could  not  be 
treated  as  any  abandonment  of  a  riglit  to  resort  to  other  remedies  which  the- 
law  gave  her  in  case  of  failure  to  perform  that  duty  by  the  executor  in  the  fu- 
ture. She  had  the  right,  in  such  event,  to  look  to  the  estate,  or  to  the  execu- 
tor personally,  and  these  remedies  were  not  Inconsistent.  There  would  be  no 
taking  of  one  thing  and  rejection  of  another.  The  former  remedy  was  pri- 
mary, and  the  latter,  in  a  sense,  cumulative.  The  executor  stood  in  two  lel^ 
tions,  but  that  did  not  make  the  plaintifTs  claim  inconsistent.  Moreover, 
there  was  no  obligation  to  elect,  nor  does  it  appear  that  either  party  at  the 
time  understood  that  an  election  was  being  made,  and  there  certainly  is  not 
shown  to  have  been  a  purpose  on  the  part  of  the  lessor  to  make  an  election. 
She  might,  indeed,  recognize  the  possession  of  the  defendant  as  the  possession 
of  the  estate,  and  even  treat  him  as  her  debtor,  as  the  representative  of  the  es- 
tate, without  impairing  her  right  to  hold  him  as  personally  liable,  because 
such  possession  in  such  representative  capacity  is  the  ground  of  his  personal 
liability,  and  the  estate  was  liable  to  her  as  the  primary  debtor.  It  was  not 
essential  to  personal  liability  that  he  should  have  entered  forhispersonal  bene- 
fit, or  as  a  wrong-doer.  Kor  does  it  appear  that  the  doctrine  of  estoppel  ap- 
plies. The  conduct  of  the  plaintiff  in  no  way  induced  the  defendant  to  change 
his  poeition  to  his  prejudice.  Her  position,  as  to  the  profits  of  the  leased  prem- 
ises, was  not,  in  principle,  different  from  that  of  a  creditor  of  a  solvent  estate 
whose  claim  has  been  duly  allowed,  but  which,  after  lapse  of  full  statutory 
time,  the  executor,  though  possessed  of  abundant  means,  refuses  to  pay.  In 
such  case  the  executor  has  received  moneys  which  it  is  bis  duty  to  pay  over 
to  the  creditor,  and  the  latter  has  the  right  to  proceed  against  him  personally. 
This  right  does  not  interfere  with  his  equal  right  to  compel  paymentfrom  the 
assets  of  the  estate. 

The  filing  of  the  first  petition  in  the  case  is  claimed  to  constitute  an  elec- 
tion. In  the  caption  to  that  pleading  the  defendant  was  described  as  "Mi- 
chael Becker,  executor  of  the  estate  of  Abraham  Bauf  enstein,  deceased, "  and  in 
the  body  the  allegations  purported  to  charge  him  as  executor.  Before  an- 
swer, on  leave,  the  petition  wsii  amended  so  as  to  charge  him  personally. 
This  leave  was  granted  without  prejudice  to  defendant's  right  to  insist  that 
plaintiff  had  elected  to  make  her  claim  against  him  as  executor,  and  not  per- 
sonally. 

Our  practice  encourages  great  liberality  in  pleading,  and  the  Ck)de  enjoins 
the  duty  of  allowing  amendments  at  all  stages  of  a  casein  furtherance  of  jus- 
tice. The  commencement  of  the  action  by  the  filing  of  an  original  petition 
against  defendant  as  executor  worked  no  prejudice  to  him,  and  it  is  not  easy 
to  see  why  such  commencement  of  the  action  should  preclude  amendment  on 
the  part  of  the  plaintiff  in  order  to  charge  him  personally.  It  was  no  more 
than  the  discontinuing  of  one  action  and  the  commencement  of  another,  and 
this  may  have  been  induced  by  the  discovery  that  the  one  would  prove  wholly 
fruitless.  The  authorities  cited  by  counsel  for  plaintiff  in  error  in  his  brief 
hardly  meet  the  case  before  us.  Had  this  case  proceeded  to  trial  and  judg- 
ment upon  the  original  petition,  a  different  question  would  have  been  pre- 
sented, and  the  cases  cited  which  involve  a  like  question  would  have  been  ip 
point 
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There  is  a  class  of  cases  which  hold  that  the  selection  and  prosecution  bj  a 
party  of  one  of  two  or  more  remedies  which  are  wholly  repugnant,  the  choos- 
ing of  one  being  necessarily  an  abandonment  of  the  other,  estops  the  party  to 
deny  that  he  is  bound  by  his  selection.  Of  these,  the  case  of  MoBlroyv.  Man- 
cius,  13  Johns.  121,  is  an  instance.  One  Hubble,  a  prisoner  in  execution,  es- 
caped. Action  was  brought  by  the  creditor  against  the  sheriff.  At  the  trial 
the  sheriff  sought  to  prove  that  the  prisoner  afterwards  gave  himself  up,  and, 
after  due  notice,  applied  for  his  discharge  pursuant  to  the  act  for  the  relief  of 
debtors,  and  that  the  plaintiff  appeared  in  opposition,  but  the  prisoner  was 
discharged.  The  court  ruled  out  the  testimony.  This  was  sustained  by  the 
reviewing  court,  which  held  that,  where  a  plaintiff  brings  an  action  against 
a  sheriff  for  the  escape  of  a  prisoner  in  execution,  the  plaintiff's  election  to 
consider  him  as  out  of  custody  is  thereby  determined,  and  he  could  not  resort 
to  a  remedy  which  would  be  an  acknowledgment  of  the  debtor  being  in  cus- 
tody.    Brown  v.  LitUefield,  11  Wend.  467,  is  of  like  import. 

Another  class  of  cases  is  to  be  found  where  the  character  of  the  dealings 
between  the  parties  has  been  held  to  constitute  a  binding  election.  Of  this 
class  BUhorough  v.  Holmes,  5  Ch.  Div.  256,  is  one.  A  member  of  a  banking 
firm  died,  and  new  parties  came  in.  The  depositor,  having  full  knowledge 
of  the  death,  continued  to  deal  with  the  new  firm  as  they  had  before  deait 
with  the  old,  making  no  claim  against  the  estate  of  the  decesed,  but  taking  in- 
terest on  deposits  from  the  new  firm  until  it  failed,  when  they  sought  to  bold 
the  estate.    Held  a  novation,  and  that  therecould  be  no  recovery. 

Still  another  class  of  cases  is  cited  where  the  conduct  of  the  party  as  to  the 
subject-matter  which  is  the  basis  of  the  suit  has  been  such  as  to  work  an  es- 
toppel. Rodermund  v.  Clark,  46  N.  Y.  354,  is  of  that  character.  Ward  and 
Clark  owned  a  vessel.  Clark  undertook  to  sell  the  whole  of  it  to  Malcolm. 
Ward  disputed  the  right  to  sell,  forbade  the  sale,  and  afterwards  took  actual 
possession.  Malcolm  began  suit  for  possession  in  a  state  court,  but  Wood, 
by  giving  bond,  retained  the  vessel.  Malcolm  afterwards  began  proceedings 
by  a  libel  in  a  federal  court  to  recover  possession  as  against  Ward,  and  the 
marshal  seized  the  vessel.  Ward  was  served,  butdid  not  defend,  and  the  vessel 
was  delirered  to  Malcolm,  who  retained  it.  It  was  held  that.  Ward  having 
elected  to  assert  his  right  by  retaining  possession  and  refusing  to  recognize 
the  sale,  he  and  his  assigns  were  precluded  from  maintaining  an  action  against 
Clark  for  the  conversion. 

Weeks  v.  Patten,  18  Me.  42,  is  of  still  another  class.  In  this  case  it  was 
held  that  one  who  had  taken  a  beneficial  interest  under  a  will  could  not  after- 
wards set  up  a  claim  which  would  defeat  the  will. 

It  seems  plain  that  eases  of  the  character  here  given  can  have  no  material 
bearing  upon  the  case  under  consideration. 

It  is  not  necessary  to  undertake  to  lay  down  any  general  rule,  as  to  election, 
by  which  all  cases  should  be  governed.  Indeed,  it  is  apparent  that  no  genenfd 
rule  can  be  given,  but  that  every  case  must  be  left  to  be  decided  upon  its  own 
particular  circumstances.  But  in  a  case  like  this  there  need  be  no  hesitancy 
in  declaring,  upon  authority  as  well  as  reason,  that,  until  prosecuted  to  final 
judgment,  the  claim  made  against  the  executor  as  such  would  not  stand  in  the 
way  of  a  claim  against  him  personally.  There  are  reputable  authorities 
which  would  warrant  the  holding  that  nothing  short  of  satisfaction  would 
work  that  result.  We  are  not  called  upon,  however,  to  go  to  that  length. 
1  Chit.  PI.  234;  Clinton  Bank  v.  Hart,  5  Ohio  St.  34;  Bank  of  Beloit  v. 
Beale,  7  Bosw.  626;  Nason  v.  Cookro/t,  8  Duer.  369;  Hathbone  v.  Hooney,  58 
N.  Y.  467;  Marsh  v.  Chamberlain,  2  Lans.  283;  Tayloe  v.  Thomson,  5  Pet. 
357. 

The  charge  given  to  the  Jury  by  the  learned  judge  who  presided  at  the  trial 
was  in  consonance  with  the  views  here  expressed,  and  wasaluoid  and  correct 
exposition  of  the  law  upon  the  subject. 
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Complaint  is  rIso  made  that  there  was  error  In  the  direction  given  by  the 
court  as  to  the  right  of  defendant  to  have  deduction  by  reason  of  the  payment 
by  him,  out  of  moneys  so  received,  of  certain  notes  given  to  plaintiff  by  the 
deceased  for  back  rents.  We  think  not.  The  record  shows  that  the  executor 
made  the  application  of  the  money  on  the  notes,  and  that,  deducting  from  the 
profits  received  by  the  executor  the  amount  of  the  notes  paid,  there  was  yet 
abundant  means  to  pay  accruing  rents  to  the  lessor.  The  principle  of  law 
given  was  coiTect,  and  no  injustice  was  done  by  the  verdict.  Judgment  af* 
firmed. 

(«  Ohio  St.  133)  ~~~~ 

Barboub,  Receiver,  «.  National  Exchanob  Bank. 
(Suiireme  OouH  of  Ohio.    April  25,  1887.) 

1.  Natiokai,  Bahkb— Uscbt— Aorios  to  Rbcoveb— Bscbitebs. 

A  receiver  of  an  innolvent  corporation  is  a  "  legal  representative"  within  the 
meaning  of  Eev.  St..  U.  S.  2  6198.  providinR  for  the  recovery  by  "the  person  by 
whom  it  lias  been  paid,  or  his  legal  representatives,"  in  twice  the  amount,  of  illegal 
interest  paid  a  national  bank. 

2.  Receivebs— When  Appoikted — Pbincipal  and  StJBETT. 

A  petition  by  a  snrety  of  a  corporation  under  Rev.  St.  Ohio,  2  6845,  allowing 
sureties  to  bring  suit  to  compel  the  principal  to  pay  the  debt  "after  the  same 
becomes  due,"  setting  out  that  he  is  surety  lor  the  corporation  for  $20,000,  all  paat 
due;  that  the  corporation  is  insolvent;  that  it  is  making  no  effort  to  pay  the  debts 
for  which  he  is  surety  ;  that  the  buuinessof  the  coinpany  cannot  be  continued  with- 
out loss  and  wasting  of  its  assets;  and  that  it  is  necessary  to  sell  all  the  property 
and  to  collect  all  the  demands  of  the  company  to  pay  on  its  debts :  and  asking  for 
B  receiveTj — presents  a  case  for  the  appointment  of  a  receiver  under  section  6587. 
enumerating  the  circumstances  under  which  such  ofBcers  should  be  appointed. 

Error  to  district  court,  Seneca  county. 

The  plaintiff  in  error,  Anson  C.  Barbour,  commenced  tbe  action  below  in 
the  coui-t  of  common  pleas  of  Seneca  county,  as  i-eceiver  of  tbe  Ohio  Shoe 
Company,  an  Ohio  corporation,  against  tbe  defendant,  to  recover  twice  the 
amount  of  interest  greater  than  that  allowed  to  be  taken  by  a  national  bank, 
and  alleged  to  have  been  paid  by  the  Ohio  Shoe  Company  for  money  borrowed 
by  it  from  the  bank. 

The  defendant  answered,  among  other  things,  that  the  appointment  of  the 
receiver  was  without  authority  and  void.  The  answer  setforth  the  substance 
of  the  petition  filed  in  the  action  in  wliich  the  receiver  was  appointed.  Tbe 
averments  of  that  petition,  so  far  as  they  reflect  upon  the  power  of  the  court 
in  that  proceeding  to  appoint  a  receiver,  are  that  the  Oliio  Shoe  Company  waa 
a  corporation  duly  incorporated  under  the  statutes  of  Ohio;  that,  for  the  pur- 
pose of  conducting  and  carrying  on  its  business  at  the  city  of  Tiffin,  the  shoe 
company  bad  purchased  and  then  owned  a  large  amount  of  machinery,  steam- 
engine,  boiler,  sewing-machines,  tools,  and  implements,  and  had  also  erected 
its  factory  or  building,  wherein  to  .operate  said  machinery,  upon  certain  real 
estate  which  it  had  purchased,  and  then  owned  for  such  ptirpose,  to-wit,  (de- 
scribing it;)  that  the  shoe  company  then  owned  and  held  a  large  amount 
of  accounts,  claims,  and  assets  against  various  persons  and  corporations,  in 
the  city  of  TifBn,  Ohio,  and  elsewhere,  due  to  it  for  shoes  manufactured,  sold, 
and  delivered ;  that  there  was  also  then  due  to  the  shoe  company  unpaid  sub- 
scriptions to  its  capital  stock  from  various  persons;  that  in  the  transaction  of 
the  t)usiness  of  the  company,  and  for  the  purpose  of  raising  the  means  nee- 
essary  to  conduct  and  operate  its  machinery  and  business,  the  plaintiff  in  that 
case,  Alfred  6.  Sneath,  became  and  then  was  the  surety  for  the  company  in 
a  large  amount,  and  which  was  then  due  and  payable,  to-wit,  (describing  in* 
debtedness  amounting  to  more  than  $20,000;)  that  he  (Sneath)  hiid  no  secu- 
rity whatever  for  his  liability,  and  that  he  was  the  surety  of  the  company  with- 
out any  consideration  whatever;  that  the  company  was  tben  indebted  toother 
creditors  in  considerable  amounta;  that  the  company  was  not  making  any  ^> 
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fort  to  pay  oft  or  discharge  the  debts  upon  which  he  (Sneath)  was  surety, 
as  before  stated ;  that  the  assets  and  property  of  the  company,  above  men- 
tioned, and  of  whatever  kind  and  description,  would  be  entirely  insufScient 
to  pay  off  and  discharge  its  debts  and  liabilities;  that  the  company  was  insolv- 
ent and  that  its  business  could  not  be  continued  without  loss  and  the  wast- 
ing of  its  assets;  that  it  was  necessary  to  sell  all  the  property,  of  whatever 
consisting,  real,  personal,  and  mixed,  of  the  company,  and  to  collect  all  its 
accounts,  claims,  and  demands,  and  its  unpaid  stock  subscriptions,  in  order 
to  meet  its  liabilities,  and  pay  off  and  discharge  its  debts;  that  the  petition 
contained  no  other  or  further  averments  or  allegations  whatever. 

The  petition  prayed  that  the  company  be  compelled  to  pay  off  and  discharge 
the  notes  upon  whicli  Sneath  was  surety  as  above  set  forth,  and  save  him 
from  the  payment  thereof;  that  a  receiver  be  appointed  to  take  charge  and  con- 
trol of  the  property,  real  and  personal,  and  of  all  the  assets,  of  the  company, 
and  convert  the  same  into  money  as  speedily  as  possible,  to  collect  all  the 
claims  and  demands  due  to  it,  and  to  collect  the  unpaid  subscriptions  to  the  cap- 
ital stock;  that  the  real  estate,  factory,  fixtures,  and  all  personal  property  be- 
longing to  the  company,  be  sold  by  order  of  the  court,  and  according  to  law; 
that  the  money  so  collected,  and  the  proceeds  of  the  sale  of  the  real  estate  and 
pei'sonal  property,  be  paid  to  all  the  creditors  of  the  company  in  proportion  to 
their  debts  and  claims  against  it;  and  for  such  other  or  further  relief  as  might 
be  proper  in  the  premises. 

The  answer  proceeds,  after  alleging  the  appointment  of  the  receiver,  (which 
was  in  due  form,)  with  averments  reflecting  upon  the  motives  and  purposes 
of  Sneath  in  procuring  the  receiver  to  be  appointed,  but  not  affecting  tlie  ques- 
tion of  jurisdiction  to  make  the  appointment.  It  is  conceded  that  this  ques- 
tion depends  upon  the  case  made  in  the  petition,  and  whether  it  was  one  in 
which  a  receiver  was  proper. 

The  cause  was  tried  upon  the  issues,  and  a  judgment  rendered  against  the 
bank  in  the  court  of  common  pleas,  which  was  reversed  on  error  in  the  dis- 
trict court.  To  reverse  this  judgment  the  present  proceeding  is  prosecuted. 
Aside  from  a  question  of  pleading  which  is  not  material,  three  questions  are 
presented:  (1)  Can  usury  be  recovered  back  by  any  one  except  the  company 
itself?  (2)  Was  the  receiver,  if  legallyappointed,  authorized  to  bring  the  ac- 
tion below  ?  (3)  Was  there  jurisdiction  in  the  court,  in  Sneath's  case,  to  ap- 
point a  receiver  ? 

George  E.  Seney  and  Lutes  &  Lutes,  for  plaintiff  in  error.  Nelson  L, 
Brewer  and  Pillars  &  Pillars,  for  defendant  in  error. 

Owen,  C.  J.  1  and  2.  The  action  below  was  prosecuted  under  section  5198 
of  the  Bevised  Statutes  of  the  United  States,  which  provides:  "The  taking, 
receiving,  reserving,  or  charging  a  rate  of  interest  greater  than  is  allowed  by 
the  preceding  section,  when  knowingly  done,  shall  be  deemed  a  forfeiture  of 
the  entire  interest  which  the  note,  bill,  or  other  evidence  of  debt  carries  with 
it.  or  which  has  been  agreed  to  be  paid  thereon.  In  case'  the  greater  rate  of 
interest  has  been  paid,  the  person  by  whom  it  has  been  paid,  or  his  legal  rep- 
resentatives, may  recover  back,  in  an  action  in  the  nature  of  an  action  of  debt, 
twice  the  amount  of  interest  thus  paid  from  the  association  taking  or  receiv- 
ing the  same,  provided  such  action  is  commenced  within  two  years  from  the 
time  the  usurious  transaction  occurred." 

It  is  maintained  by  counsel  for  the  defendant  that  the  receiver  was  not  the 
"legal  representative"  of  the  shoe  company,  and  he  also  maintains  that  "it  is 
common  learning  that  usury  is  a  personal  matter,  and  can  be  set  up  or  claimed 
only  by  the  person  hiniself  who  saw  fit  or  chose  to  pay  it. "  The  principles 
involved  in  these  two  propositions  are  settled  by  National  Bank  v.  Trimble, 
40  Ohio  St.  629,  where  it  was  held:  "If  the  payor  of  such  interest,  before  ac- 
tion brought,  was  adjudged  a  bankrupt,  bis  assignee  in  bankruptcy  became 
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his  •  legal  representative,'  and  as  such  was  entitled  to  bring  tiie  action."  The 
court  was  construing  the  section  involved  in  this  case.  We  are  content  with 
the  disposition  there  made,  and  are  of  opinion  that  the  principle  of  that  Ciise 
reaches  the  case  of  an  action  by  a  receiver. 

3.  The  question,  however,  which  has  chiefly  engaged  the  consideration  of 
this  coort  is,  was  the  plaintiff  legally  appointed  receiver  of  the  shoe  company? 
The  distinguished  counsel  for  the  defendant  simplifies  the  discussion  of  this 
question  by  the  statement  that  "I  would  not  undertake  to  call  in  question 
here  the  legality  of  the  appointment  of  this  receiver  if  enough  appeared  in  the 
case  in  which  he  was  appointed  to  give  jurisdiction  to  make  the  appointment. 
But  an  examination  of  the  answer  contained  in  the  record  will  show  that  there 
was  no  such  jurisdiction."  This  places  the  inquiry  upon  the  true  ground. 
It  will  be  conceded  that,  if  there  was  jurisdiction  to  make  the  appointment, 
no  mere  errors  or  irregularities  can  avail  to  expose  the  appointment  to  collat- 
eral attack.  Did  the  tacts  stated  in  Sneath's  petition  authorize  the  appoint- 
ment of  a  receiver  of  the  property  of  the  shoe  company? 

Section  5845,  Rev.  St.,  provides  that  "a  surety  may  maintain  an  action 
against  his  principal  to  compel  him  to  discharge  the  debt  or  liability  for  which 
the  surety  is  bound  after  the  same  becomes  due."  This  provision  was  a  clear 
legislative  recognition  of  a  familiar  remedy  which  equity  afforded  a  surety  at 
the  time  of  its  enactment. 

It  was  alleged  in  Sneath's  petition  that  he  was  surety  of  the  shoe  company 
for  the  payment  of  more  than  $20,000,  all  past  due;  that  the  company  was 
insolvent;  that  it  was  making  no  effort  to  pay  off  the  debts  for  which  Sneath 
was  surety;  that  the  business  of  the  company  could  not  be  continued  without 
loss  and  wasting  of  its  assets;  that  it  was  necessary  to  sell  aU  the  property 
and  collect  all  the  demands  of  the  company  to  pay  off  its  debts.  The  right  of 
a  surety  to  invoke  the  aid  of  a  court  of  equity  to  compel  the  principal  to  pay 
off  the  debt  was  well  recognized.  It  will  be  observed  that  this  was  not  a 
mere  right  to  recover  a  judgment  and  have  an  execution  go  out  against  the 
property  of  the  principal.  Indeed,  it  was  because  there  was  no  such  remedy 
at  law  that  a  court  of  chancery  would  lend  its  aid.  It  was  necessarily  a  pro- 
ceeding to  subject  the  property  of  the  principal  to  the  payment  of  the  debt  for 
which  the  surety  had  become  collaterally  liable.  Adams,  Eq .  270;  Polk  v.  Gal- 
lant, 2  Dev.  &  B.  Eq.  397:  Pride  v.  Boyee,  Rice.  Eq.  287;  Washtngton  v.  Tait, 
8  Humph.  543;  1  Story,  Eq.  §  327 ;  2  Story,  Eq.  849 ;  Bishop  v.  Bay,  13  Vt.  81 ; 
Taylor  v.  Hertot,  4  Dessaus.  227.  This  principle  was  recognized  and  enforced 
at  an  early  day  by  this  court.  In  Stump  v.  Rogers,  1  Ohio,  533,  it  was  said: 
"A  surety  may  ask  a  court  of  chancery  to  aid  in  subjecting  the  estate  of  the 
principal  to  the  payment  of  the  debt  without  first  advancing  or  paying  the 
money,  as  he  must  do  before  he  could  sue  an  action  at  law."  This  case  was 
approved  and  followed  in  McConnell  v.  Scott,  15  Ohio,  401,  where  the  court 
say:  "There  is  a  great  variety  of  circumstances  where  equity  steps  in,  for 
the  reason  that  the  law  affords  no  adequate  redress,  and  prevents  impending 
and  threatened  injury.  In  1  Ohio,  533,  the  precise  question  now  raised  re- 
ceived the  sanction  of  this  court,  and,  in  our  view,  the  authority  of  that  case 
should  not  be  shaken."  After  stating  that  there  is  no  remedy  at  law  with- 
out the  surety  first  pay  the  debt,  the  court  say:  "And  such  payment  may  be 
attended  with  great  inconvenience  and  severe  sacrifice  of  property, — burdens 
which  surely  ought  not  to  be  imposed  if  they  can  with  propriety  and  justice 
be  avoided.  In  [  WHght  v.  Simpson,']  6  Ves.  784,  it  is  said  '  that  equity  will 
compel  the  principal  to  pay  the  debt,  after  due,  at  the  instance  of  the  surety.' 
In  [Tankersley  v.  Andei-son,"]  4  Dessans.  47,  'that  it  would  be  hard  on  sureties, 
if  they  were  compelled  to  wait  till  judgment  against  them,  or  they  had  paid 
the  debt,  before  they  could  have  recourse  to  tlieir  principals,  who  might  waste 
their  effects  before  their  eyes.'  Other  cases  might  be  cit«d  to  the  same  im- 
port." 
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The  right,  then,  to  subject  the  property  of  the  shoe  company  to  the  payment 
of  the  debts  for  which  Sneath  was  surety  being  clear,  and  the  only  fund  out 
of  which  they  could  be  discharged  being  in  danger,  would  it  have  been  a  case 
for  the  appointment  of  a  receiver  under  the  chancery  practice,  or  is  it  ex- 
pressly provided  for  by  our  statutes? 

Section  5687,  Rev.  St.,  provides  for  the  appointment  of  a  receiver  "(1) 
In  an  action  by  a  vendor  to  vacate  a  fraudulent  purchase  of  property,  or  by  a 
creditor  to  subject  any  property  or  fund  to  his  claim,  or  between  partners  or 
others  jointly  owning  or  interested  in  any  propei-ty  or  fund,  on  tlie  applica- 
tion of  the  plaintiff,  or  of  any  party  whose  right  to  or  interest  in  the  property 
or  fund,  or  the  proceeds  thereof,  is  probable,  and  where  it  is  shown  that  the 
property  or  fund  is  in  danger  of  being  lost,  removed,  or  materially  injured; 
*  *  *  (6)  in  all  other  cases  where  receivers  have  heretofore  been  a|h 
pointed  by  the  usages  of  courts  of  equity." 

The  Jurisdiction  of  the  court  of  chancery  to  appoint  a  receiver  has  been  aS' 
sumed  for  the  advancement  of  justice,  and  is  founded  on  the  inadequacy  of 
the  remedies  to  be  obtained  in  courts  of  ordinary  jurisdiction.  Eerr,  Hec.  1. 
It  was  said  by  the  lord  chiincellor  in  Bainbrigge  v.  Badddey,  S  Macn.  &  Q. 
419:  "Thereare  few  cases  that  can  be  stated  in  which  the  court  has  not  juris- 
diction, when  it  is  essential  to  the  justice  of  tbe  case  to  interfere  to  preserve 
the  property  for  the  party  entitled,  by  the  appointment  of  a  receiver." 

"If  the  remedy  afforded  by  tbe  courts  of  ordinary  jurisdiction  is  inadequate 
for  the  purpose  of  justice,  the  court  of  chancery  will,  on  a  proper  case  being 
made  out,  ex  debito  justitice,  appoint  a  receiver."  Kerr,  Bee.  2;  Cupit  v. 
Jackson,  13  Price,  734,  XHopTtiria  v.  Worcester  &  B.  C.  Proprietors, J  L.  B.  6 
Eq,  447;  per  Giffard,  V.  C.,  in  8kip  v.  Harwood,  3  Atk.  664.  Lord  Chan- 
cellor Hardwicuk  spoke  of  the  power  to  appoint  a  receiver  as  "a  discre- 
tionary power  exercised  by  courts  of  chancery  with  as  great  utility  to  the  sub- 
ject as  any  sort  of  authority  that  belongs  to  them."  "No  positive  or  unvary- 
ing rule  can  be  laid  dqwn  as  to  whether  the  court  will  or  will  not  interfere 
by  this  kind  of  interim  protection  of  the  property."    Kerr,  Bee.  4. 

Sneath  certainly  had  an  interest  in  the  preservation  of  the  property  of  tbe 
company,  for  the  purpose  of  applying  it  to  the  discharge  of  the  debts,  and  it 
clearly  appears  that  that  property  whs  "in  danger  of  being  lost,  removed,  or 
materially  injured."  It  also  seems  clear  that  it  would  have  been  a  proper 
case  for  the  interposition  of  a  coiu-t  of  equity  to  preserve  tbe  only  fund  out  of 
which  the  surety  could  compel  the  discharge  of  the  debt.  In  either  case  it 
came  within  the  express  provisions  of  our  statute.  It  must  be  borne  in  mind 
that  here  was  an  acting  receiver.  There  was  at  least  the  form  of  a  legal  ap- 
pointment, and  that  in  a  case  which  certainly  invoked  the  discretion  and  con- 
sideration of  the  court  in  the  determination  of  the  question  whether  an  ap- 
pointment could  or  ought  to  be  made.  This  was  jurisdiction.  Tbe  court 
acted.  The  appointment  was  made.  The  receiver  proceeded  to  tbedischarge 
of  the  duties  of  the  trust.  This  is  not  a  direct  proceeding  to  test  the  validity 
or  regularity  of  the  appointment.  It  is  not  a  proceeding  in  error  to  review 
the  order  of  appointment.  It  is  a  collateral  inquiry.  It  is  not  enough  that 
the  court  erred  in  its  action.  Unless  it  appear  manifestly  clear  to  ns  that  the 
order  of  appointment  was  an  absolute  nullity  by  reason  of  the  entire  absence 
of  jurisdiction  in  the  court  that  made  it,  it  cannot  be  assailed  in  this  proceed- 
ing. Tyler  v.  Whitney,  12  Abb.  Pr.  466,  83  Barb  827;  Cadle  v.  Baker,  20 
Wall.  650;  Hovaard  v.  Whitman,  29  Ind.  557;  Vermont  <fe  C.  R.  Co.  v.  Fer- 
foont  Cent.  R.  Co.,  46  Vt.  792;  Jay  v,  De  Oroot,  17  Abb.  Pr.  86;  High,  Bee, 
§§  203,  225. 

Citing  and  approving  the  decision  in  the  case  of  Cadle  v.  Baker,  supra,  the 
supreme  court  of  the  United  States  in  tbe  case  of  Banger  v.  Uptoit,  91  U.  S. 
56,  applied  the  same  rule  to  the  case  of  an  assignee  in  bankruptcy,  and  held 
that  "an  order  of  court  that  the  assignee  in  bankruptcy  should  proceed  to  col< 
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lect  a  denoand  is  concInsiTe  as  to  the  right  of  the  assignee  to  bring  salt  thereon. 
Thp  defendant  in  the  suit  cannot  draw  into  question  the  validity  of  the  order." 
Our  conclusion  is,  however,  that  the  appointment  was  authorized  and  valid. 
There  was  no  error  in  the  judgment  of  the  common  pleas,  and  In  reversing  It 
there  was  error,  for  which  the  judgment  of  the  district  court  is  reversed,  and 
that  of  the  court  of  common  pleas  is  affirmed. 


(105  N.  T.  630) 

Manuka  oTUBERs'  &  Tbadees'  Bane  op  Buffalo  v.  Koch,  Adm'x,  etc. 

{Cbtart  0/  Appeal!  of  New  York.    April  19, 1887.) 

1.  Chattbl  Mobtoaqb— "VAI.IDITT— Pohskssion — Pbotiitcs  of  Jukt. 

Ill  an  action  against  a  aheritf  for  levying  upon  a  stock  of  goods  in  plaintiflfs  pos- 
session as  mortgagee,  the  defense  was  that  the  mortgage  was  fraudulently  given  to 
protect  the  mortgagors  against  the  claims  of  their  creditors,  and  that  the  mortgagors 
were  permitted  to  make  sales  out  of  the  mortgaged  stock  for  their  own  benefit. 
There  was  evidence  tending  to  show  that  the  mortgage  was  given  for  a  valid  in- 
debtednees,  and  that  the  mortgagees  employed  an  agent  to  look  aller  the  goods,  and 
protect  their  interests.  Held,  that  the  question  of  iraud  was  properly  submitted  to 
the  jury. 

2L  Same. 

In  such  action  there  was  evidence  that  the  plaintiff  made  an  arrangement  with 
the  niortgagor's  book-keeper  by  which  the  latter  was  to  look  alter  the  interests  of 
plaintiff  as  mortgagee.  The  court  charged  the  jury  that  it  was  for  them  to  say 
whether  such  arrangement,  "if  made,  was  made  in  good  faith,  and  the  intent  was 
a  change  of  possession  and  control,  or,  on  the  other  hand,  was  a  blind."  Setd^ilieA 
a  subsequent  request  by  defendant  to  charge  that  "  the  possession  of  plaintiff  by  the 
book-keeper  was  not  such  a  possession  by  plaintiff  as  to  remove  the  case  from  un- 
der the  statute,"  was  properly  reftased. 

8.  Saks— NoTtOB. 

Defendant's  request  to  charge  that  "if  the  jury  fonnd  that  the  plaintiff  had  an 
agent  in  the  store  of  the  mortgagors  during  tne  time  the  mortgagewas  in  existence 
who  knew  thefull  facts  of  sales  out  of  the  mortgaged  property,  and  that  the  mortgag- 
ors disposedof  the  proceeds  of  such  sales  for  thelrown  account,  they  should  find  for 
the  detendant,"  Jield  properly  reftised,  (1)  because  the  testimony  did  not  warrant  the 
assumption  that  the  mortgagors  made  sales,  and  applied  the  proceeds  to  thelrown 
use ;  (2)  because  even  if  the  plaintifi^  through  its  agent,  had  notice  of  such  sales  and 
appropriation,  such  notice  was  merely  evidence  li-om  which  a  previous  agreement 
to  permit  them  might  be  inferred, 

4.  ETIDESCB — COKPBTBNCY— IltTENT. 

a  party  may  be  examined,  as  to  his  own  intentions  and  motives,  when  a  ques- 
tion of  fi-andnlent  intent  on  his  part  is  in  issue,  but  he  cannot  testify  as  to  the  mo- 
tives or  intent  of  another  party. 
C  WirNKss— Kbdibbct  Bxaminatioic— DiscBxnoii  or  Coum. 

Where  a  witness  has  been  examined  upon  a  point  in  his  direct  examination,  and 
is  not  cross-examined  as  to  such  point,  it  is  discretionary  with  the  trial  court  to 
permit  further  testimony  on  the  point  by  the  same  wituess  on  redirect  examina- 
tion. 

Appeal  from  general  term  superior  court  of  Buffalo. 

Matthew  Bale,  for  appellant.    John  8.  ifilbum,  for  respondent. 

Bapallo,  J.  This  action  was  brought  against  Harry  H.  Koch  in  his  life- 
time as  sheriff  of  Erie  county.  He  having  died  after  judgment,  it  was  con- 
tinued against  the  present  defendant  as  bis  administratrix.  The  cause  of 
action  was  the  taking  and  conversion  by  the  sheriff  of  certain  personal  prop- 
erty which  was  claimed  by  the  plaintiff  by  virtue  of  a  chattel  mortgage 
made  to  it  by  Lauren  C.  Woodruff  and  Alfred  B.  Benedict,  composing  the 
firm  of  L.  C.  Woodruff  &  Co.,  of  the  city  of  Buffalo,  to  secure  certain  part- 
nership liabilities  of  that  Arm.  The  mortgage  covered  the  stock  in  trade  and 
other  chattels  of  the  firm,  and  was  dated  the  thirtieth  of  October,  1884,  and 
.  duly  filed  the  same  day.  The  mortgagee  took  actual  possession  of  the  mort- 
gaged property  on  the  twenty-sixth  of  November,  1884,  and  continued  in 
possession  down  to  the  twenty-sixth  of  December,  1884,  when  it  was  levied 
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upon  and  taken  from  Its  possession  by  the  sheriff,  who  justified  the  taking 
under  two  executions  issued  on  the  nineteenth  of  December,  1884,  upon  judg- 
ments recovered  the  same  day  against  said  firm  of  L.  C.  Woodruff  &  Co.,  and 
alleged  that  the  chattel  mortgage  under  which  the  plaintiff  claimed  title  was 
not  made  in  good  faith,  and  was  in  fraud  of  the  creditors  of  L.  C.  Woodruff 
&  Co.,  the  mortgagors.  On  the  trial  the  question  of  fraud  was  submitted  to 
the  jury,  and  they  found  in  favor  of  the  plaintiff,  who  had  judgment  on  the 
verdict.  That  judgment  was  affirmed  by  the  general  term,  and  the  defendant 
now  appeals  to  this  court.  As  no  opinion  was  rendered  in  the  court  below, 
we  must  state  our  reasons  for  affirming  its  judgment. 

The  first  point  urged  on  the  part  of  the  appellant  is  that  the  trial  court  erred 
in  refusing  to  nonstiit  the  plaintiff.  The  ground  upon  which  a  nonsuit  was 
'  claimed  was,  in  substance,  that  the  uncontroverted  evidence  established  that 
the  mortgage  was  fraudulent  as  against  creditors.  The  evidence  on  the  part 
of  the  plaintiiS  showed  that  at  the  time  the  mortgage  was  given,  October  30, 
1884,  there  was  a  valid  indebtedness  on  the  part  of  the  mortgagors,  as  co- 
partners, to  the  plaintiff,  to  an  amount  exceeding  the  value  of  the  property 
mortgaged,  and  the  president  of  the  plaintiff  testified  that  the  mortgage  was 
given  to  secure  then  existing  indebtedness,  and  any  that  might  afterwards 
arise.  The  indebtedness  in  question  arose  out  of  dealings  of  the  firm  of  L. 
C.  Woodruff  &  Co,  with  the  plaintiff,  which  had  continued  for  several  years 
before  the  giving  of  the  mortgage;  and  it  appeared  in  evidence  that  in  the 
spring  of  1884  the  plaintiff  had  required  security  from  the  firm,  and  they  had 
given  it  a  similar  mortgage,  but  that  after  the  giving  of  that  mortgage,  the 
firm  had  continued  in  possession  of  the  mortgaged  property,  and  had  carried 
on  its  business,  in  the  course  of  which  it  had  sold  a  large  part  of  the  mortgaged 
stock,  and  had  replaced  it  by  new  purchases,  which  were  not  covered  by  the 
mortgage,  and  that  the  mortgage  of  October  30,  1884,  was  given  with  the 
view  of  covering  such  after-acquired  property.  During  the  running  of  the 
first  mortgage,  and  before  the  giving  of  the  second,  the  plaintiff  had  made  an 
arrangement  with  Mr.  Richardson,  the  book-keeper  of  L.  C.  Woodruff  &  Co., 
for  an  agreed  compensation,  to  look  after  the  interests  of  the  plaintiff  as  mort- 
gagee, but  no  actual  possession  was  taken  by  or  on  behalf  of  the  mortgagee 
until  about  a  month  after  the  giving  of  the  second  mortgage,  viz.,  Novem- 
ber 26, 1884,  when,  the  mortgage  debt  having  become  due,  the  plaintiff  put  a 
deputy-sheriff  in  charge  of  the  property.  An  arrangement  was  then  made, 
allowing  sales  of  the  mortgaged  stock,  the  proceeds  to  be  paid  over  to  the 
plaintiff  as  mortgagee,  and  applied  on  the  mortgage,  and  afterwards,  and 
before  the  levy  by  the  sheriff,  the  plaintiff,  as  mortgagee,  gave  public  notice 
of  the  sale  of  the  property  under  the  mortgage. 

It  was  claimed  on  the  part  of  the  defendant  that  the  mortgage  given  in 
the  spring  of  1884  was  not  intended  as  a  security  to  the  plaintiff,  but  for  the 
purpose  of  protecting  the  property  against  the  claims  of  the  creditors  of  the 
mortgagors,  and  enabling  them  to  continue  their  business  for  their  own  ben- 
efit; that  it  was  agreed  that  the  mortgagors  might  make  sales  for  their  own 
benefit;  and  that  the  mortgage  of  October  30,  1884,  was  a  mere  renewal  or 
continuation  of  the  previous  mortgage.  AU  these  points  were  controverted 
by  testimony  on  the  part  of  the  plaintiff,  and  presented  questions  of  fact  for 
the  jury.  The  only  evidence  of  actual  intent  to  defraud  creditors  was  to  the 
effect  that  Lauren  C  Woodruff,  one  of  the  mortgagora,  was  indebted  on  some 
individual  transactions  of  his  own;  that  L.  C.  Woodruff  &  Co.  were  appre- 
hensive that  these  individual  creditors  of  Woodruff  might  interfere  with  the 
property  of  the  firm ;  and  that  one  object  of  giving  the  mortgage  to  the  plain- 
tiff was  to  protect  the  firm  property  against  these  individual  creditors;  and 
there  was  some  evidence  to  the  effect  that  the  plaintiff  was  aware  of  these 
facts.  But,  on  the  other  hand,  the  evidence  was  that  the  mortgage  was  de- 
manded by  the  plaintiff  by  direction  of  a  committee  of  its  directors,  because 


Digitized  by 


Google 


N.  Y.]  UAITUS'ACTDBEBS'  A  TRADERS'  BANE  V.  K0C9.  11 

it  had  ascertainecl  that  a  portion  of  the  mortgaged  property  had  been  sold,  and 
it  required  a  new  security  for  the  indebtedness  to  it.  Even  if  it  did  know 
that  the  property  of  the  firm  was  liable  to  be  interfered  with  by  individual 
creditors  of  Woodruff,  it  had  a  right  to  demand  that  it  should  be  secured,  so 
as  to  have  a  preference  over  such  individual  creditors;  and  securing  such  a 
preference  was  not  a  fraud.  All  these  questions  were  properly  submitted  to 
the  jury  as  questions  of  fact.  The  court  charged  the  jury  that  it  was  for  them 
to  say  whether  the  second  mortgHge  was  given  for  the  purpose  of  securing  the 
defendiint  to  the  plaintiff,  and  nothing  else;  that,  if  given  with  the  view  of 
defrauding  the  creditors  of  L.  C.  Woodruff  &  Co.,  it  was  fraudulent  as  mat- 
ter of  law. 

The  allegation  that  permission  was  given  to  the  mortgagors  to  sell  the 
mortgaged  property  was  denied  on  the  part  of  the  plaintiff,  and  neither  of  the 
mortgagors  testified  to  any  arrangement  or  understanding  allowing  such  sales. 
It  does  not  distinctly  appear  what  sales,  if  any,  of  mortgaged  property  were 
made  after  October  30,  1884,  and  before  November  26th,  or  that  the  plnintiff 
had  knowledge  of  them;  for  there  was  property  in  the  store  of  L.  C.  Wood- 
ruff &  Co.  not  covered  by  the  mortgage.  The  court  left  the  question  to  the 
jury,  charging  them  that  if  they  found  that  there  was  an  agreement  or  un- 
derstanding that  the  mortgagors  might  sell  the  mortgaged  property,  and  use 
the  proceeds  as  they  saw  fit,  it  invalidated  the  mortgage. 

We  think  the  court  committed  no  error  in  refusing  to  nonsuit  the  plaintiff, 
and  that  the  question  was  properly  submitted  to  the  jury. 

Some  exceptions  were  taken  to  the  charge,  which  are  now  insisted  upon. 

1.  The  court  was  requested  to  charge  that  "the  possession  of  the  bank  by 
Richardson  was  not  such  a  possession  by  the  bank  as  to  remove  the  case  from 
under  the  statute."  The  court  refused  to  charge  otherwise  than  it  had  al- 
ready charged.  Aside  from  any  criticism  of  the  form  of  this  request,  we 
think  the  charge  asked  for,  although  perhaps  correct  in  substance  as  an  ab- 
stract proposition,  was  quite  unnecessary  and  irrelevant.  It  does  not  appear 
to  have  been  claimed  by  the  plaintiff  that,  by  means  of  the  arrangement  with 
Richardson,  the  mortgage  was  accompanied  by  an  immediate,  and  followed 
by  an  actual  and  continued,  change  of  possession  of  the  mort^ged  property 
so  as  to  prevent  the  appUcation  of  the  statutory  presumption  of  fraud  arising 
from  the  want  of  such  change  of  possession,  or  to  relieve  the  plaintiff  of  the 
ontut  of  establishing  aSBrmatively  the  bona  fldea  of  the  mortgage.  On  the 
contrary,  the  cause  was  tried  on  the  theory  that  the  mortgage  was  not  accom- 
panied by  an  immediate  change  of  possession.  The  plaintiff  assumed  the 
burden  of  proving  its  bona  fides,  and  the  court  charged  the  jury  that  it  was 
incumbent  npon  the  plaintiff  to  show  that  its  debt  was  a  just  debt,  and  that 
the  mortgage  was  made  in  good  faith,  and  without  any  intent  to  defraud. 
This  charge  gave  to  the  defendant  all  the  benefit  which  he  could  have  derived 
from  a  charge  in  express  terms  that  no  such  immediate  and  actual  change  of 
possession  had  been  proved  as  was  required  by  the  statute  to  relieve  the  plain- 
tiff from  the  presumption  of  fraud,  or  from  the  onus  of  affirmatively  proving 
the  good  faith  of  the  transaction.  The  arrangement  with  Richardson  was 
one  of  the  circumstances  of  the  case  which  the  jury  were  permitted  to  con- 
sider, not  on  the  question  of  an  actual  change  of  possession,  but  on  this  ques- 
tion of  good  faith.  The  court  had  charged  on  that  subject  that  it  was  for  the 
jury  to  say  whether  the  arrangement  with  Richardson,  "  if  made,  was  made 
in  good  faith,  and  the  intent  was  a  change  of  possession  and  control,  or,  on 
the  other  hand,  was  a  blind,  as  it  had  been  called  by  counsel."  This  charge 
was  not  excepted  to.  The  court  had  in  no  part  of  the  cliarge  instructed  the 
jury,  or  even  permitted  them  to  find,  that  the  arrangement  with  Richardson, 
whatever  was  its  intent,  was  effectual  to  bring  about  the  actual  change  of 
possession  required  by  the  statute,  but  left  it  to  the  jury  to  determine  its  in- 
tent only  as  bearing  upon  the  question  of  good  faith;  and  when  requested  to 
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charge,  as  an  abstract  proposition,  that  it  was  not  such  a  poesession  by  the 
bank  aa  to  remove  the  case  from  under  the  statute,  it  did  not  negative  that 
proposition,  but  declined  to  charge  further  on  the  subject  than  had  already 
been  charged.    In  this  refusal  we  find  no  error. 

2.  The  court  was  requested  to  charge  that  if  the  jury  found  that  the  plain- 
tiff had  an  agent  in  the  store  of  the  mortgagors  during  the  time  the  chattel 
mortgage  was  in  existence  who  knew  the  full  facts  of  sales  out  of  the  mort- 
gaged property,  and  that  the  mortgagors  disposed  of  the  proceeds  of  such 
sales  for  their  own  account,  that  the  jury  should  find  for  the  defendant.  The 
court  declined  so  to  charge  on  the  ground  that  the  testimony  did  not  warrant 
the  statement  of  assumed  facts.  In  this  refusal  we  think  the  court  was  cor- 
rect, as  well  for  the  reason  assigned  by  it  as  for  the  further  reason  that  the  prop- 
osition applied  to  the  first  mortgage  as  well  as  to  the  second,  and  no  distinc- 
tion was  made.  Even  if  Richardson  knew  of  sales  duiing  the  running  of  the 
first  mortgage,  and  could  be  presumed  to  have  assented  to  them,  that  would 
not  be  a  conclusive  defense  to  the  plaintiff's  claim  under  the  second  mortgage, 
and  thus  authorize  a  charge  that  the  jury  must  find  for  the  defendant.  No 
authority  was  shown  to  Bicbardson,  in  either  case,  to  consent  to  sales  by  the 
mortgagors,  nor  does  it  clearly  appear  that  be  was  cognizant  of  them,  or  of 
the  application  of  the  proceeds.  But  at  all  events,  even  if  the  bank,  through 
Bichardson,  had  notice  of  sales  by  the  mortgagors,  and  of  the  appropriation 
of  the  proceeds,  such  notice,  at  the  most,  was  only  evidence  from  which  a 
previous  agreement  to  permit  such  sales  and  appropriation  might  be  Inferred. 
It  was  not  ground  for  a  direction  to  the  jury  to  find  for  the  defendant. 
Gardner  v.  McEioen,  19  N.  Y.  126;  PotU  v.  Hart,  99  N.  Y.  168,  173, 1  N. 
E,  Bep.  605. 

3.  Thesame  answer  applies  to  the  further  request  to  the  court  to  charge  that, 
if  the  jury  found  that  Bichardson  was  the  agent  of  the  plaintiff  to  look  after 
the  mortgaged  stock,  they  must  find  that  the  plaintiff  agreed  to  the  sales  made 
of  the  stock  during  the  time. 

These  are  all  the  exceptions  to  the  charge  which  are  insisted  upon  in  the 
appellant's  points  in  this  court. 

There  are  some  exceptions  to  rulings  upon  questions  of  evidence,  but  we 
are  of  opinion  that  they  present  no  point  which  requires  a  reversal  of  the 
judgment.  Certain  questions  relating  to  the  intent  or  motives  of  the  mort- 
gagors in  executing  Uie  first  and  second  mortgagee  were  asked  of  the  officers 
of  the  mortgagee,  and  excluded.  A  party  may  be  examined  as  to  his  own 
intentions  and  motives  when  a  question  of  fraudulent  intent  on  his  part  is  in 
issue,  but  he  cannot  be  permitted  to  testify  as  to  the  motives  or  intent  of  an- 
other party. 

Exception  was  also  taken,  and  is  now  insisted  upon,  to  the  exclusion  of  tes- 
timony of  Lauren  C.  Woodruff  offered  on  his  redirect  examination,  for  the 
purpose  of  showing  that  the  first  mortgage  was  fraudulent.  Woodruff  had 
been  called  as  a  witness  by  the  defendant,  and  had  been  examined  for  the  pur- 
pose of  showing  fraud  in  the  second  mortgage.  He  detailed  the  circum- 
stances and  the  conversations  which  led  to  its  execution,  and  was  examined 
as  to  his  intentions  in  giving  it,  and  as  to  his  individual  embarrassments. 
He  was  also  examined  on  his  direct  examination  with  reference  to  the  first 
mortgage,  and  stated  that  the  second  mortgage  was  given  as  a  renewal  of  the 
first;  that  the  president  of  the  plaintiff  claimed  that  a  great  part  of  the  goods 
covered  by  the  first  mortgage  had  been  sold,  and  new  goods  had  come  in,  and 
it  had  ceased  to  be  a  security,  and  ref]uested  that  a  new  inventory  be  tajcen, 
and  a  new  mortgage  executed,  and  that  witness  assented  to  the  request.  On 
his  cross-examination  on  the  part  of  the  plaintiff,  the  witness  was  not  asked 
anything  about  the  first  mortgage,  but  only  as  to  the  second,  and  his  motives 
for  giving  it.  Being  then  recalled  on  the  part  of  the  defendant,  Mr.  Wood- 
ruff was  asked  whether  the  first  mortgage  was  ever  intended  to  be  enforced. 
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Objection  being  made  to  this  question,  the  defendant's  connsel  offered  to  trrove 
thiU  the  first  mortgage  was  fraudulent.  The  court  refused  to  permit  tbe 
proof  to  be  made  by  the  witness  tlien  on  the  stand,  stating  to  counsel  that  that 
was  part  of  his  direct  examination.  We  tliink  this  ruling  was  a  proper  exer- 
cise of  the  discretion  of  the  court,  and,  further,  that  tbe  question  asked  the 
witness  was  In  itself  improper,  as  he  was  not  competent  to  testify  to  the  in- 
tention of  the  plaintiff  with  respect  to  enforcing  the  mortgage.  This,  if  ma- 
terial, must  be  shown  by  circumstances  or  the  declaiations  of  the  party. 

Tiie  judgment  should  be  afSrmed. 

(All  concur.) 

(106  N.  T.  404) 

Tobias  and  another  v.  LissBEBasB. 

(Cburt  of  Appeals  of  Neir  York.    AprU  10, 18S7.) 

Baik— Dbutekt— CoKDmoir  tob  Fbokft  Shipmkkt. 

A  contract  was  made  in  New  York,  on  Febraary  2, 1881,  for  the  sale  of  "  abont 
one  b  undred  tons  of  old  iron  vignol  rails  for  prompt  shipment  by  sail  from  Europe, 
and  for  delivery  on  dock  at  the  port  of  New  York,"  at  a  certain  designated  price. 
On  the  following  day  (Febraary  3d}  a  quantity  of  rails  were  loaded  on  a  snip  In 
Germany  lying  in  a  river  40  miles  bom  the  sea.  Tiiis  river  was  frozen  fast  at  the 
time,  and  remained  nnnavigable  notil  tbe  banning  of  the  following  month  of 
April,  when  the  ship  sailed,  and  reached  New  York  on  Jane  14th,  after  a  voyage  of 
ordinary  length.  The  vendors  then  tendered  the  rails,  and  the  vendees  reinsed 
to  accept  them,  alleging  a  decline  in  their  market  value  pending  the  delay  in  ar- 
rival. The  evidence  showed  that  rails  of  a  similar  character  oould  have  been  read- 
ily obtained  in  other  Enropean  ports,  where  a  delay  i^m  ice  could  not  have  oo- 
cnrred.  Held,  that  the  vendors  had  not  complied  with  the  provisions  of  tbe  con- 
tract for  "prompt  shipment,"  and  that  they  consequently  were  not  entitled  to 
recover  In  on  action  brought  by  them  against  the  vendees.  Boob^  0.  Jn  di^ 
senting. 

William  H.  Page,  Jr.,  for  appellant.    Joa^h  A.  8houdy,  for  respondeatB. 

Danfokth,  J.  This  action  is  for  not  accepting  certain  goods  according  to 
a  contract  made  through  brokers,  in  these  words: 

"Nkw  Toek,  Pebruary  2. 1881. 

"Sold  to  Mr.  L.  Lissberger,  Kew  York,  for  acconnt  Mess.  G.  Tobias  ft  Co., 
Kew  Yoiic,  about  one  hundred  (100)  tons  old  iroil  vignol  rails  for  prompt 
'shipment  by  sail  from  Europe,  and  for  delivery  on  dock  at  the  port  of  New 
York,  (dangers  of  the  sea  excepted, \  at  twenty-eight  (28}  dollars  per  ton  of 
2,240  lbs.  weight,  as  per  United  States  weigh-master's  return.  Terms  of 
settlement  as  follows :  Eighty  (80)  percent,  cash,  payable  when  rails  ate  landed 
on  dock,  and  balance  payable  on  receipt  of  U.  S.  weigher's  certificate. 

"Manm  &  JoNfis,  Brokers. 

"Accepted:    L.  Lissberokb." 

The  complaint,  after  setting  out  the  agreement,  alleges  "that  the  plaintiffs 
promptly  shipped  by  sail  from  Europe  a  lot  of  about  one  hundred  tons  of  snoh 
rails,  and  duly  performed  all  the  conditions  of  the  contract  on  their  part,  and  on 
the  fourteenth  of  June,  1881,  were  ready  and  willing  to  deliver,  and  duly  tend- 
ered" the  rails  to  the  defendant,  who  refused  to  accept  or  pay  for  them;  that 
upon  notice  to  defendants  they  sold  the  rails  on  their  account,  and  after  applying 
the  proceeds  there  remained  due  8345.15,  for  wliicb,  with  interest  from  June 
14,  1881,  they  ask  judgment.  Tbe  defendant  by  answer  expressly  admits  the 
contract,  and  that  on  the  fourteenth  of  June  the  plaintiffs  were  willing  to  de- 
liver, and  then  tendered  to  him,  the  rails  mentioned  in  the  complaint,  and  a 
refusal  on  his  part  to  accept,  and  the  plaintifCs  after  notice  sold  the  same.  He 
denies,  however,  the  other  allegations  in  the  comph^t,  and  particularly  denies 
that  the  goods  were  promptly  shipped  from  Europe;  and  says  that,  on  the 
contrary,  there  was  a  delay  of  two  months  or  thereabouts  in  such  shipment. 
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in  consequence  of  which  the  goods  were  of  less  value  in  the  market  than  they 
would  have-  been  if  promptly  shipped ;  that  in  this  omission  the  plaintiffs  failed 
.to  perform  the  contract  on  their  part,  and  he  therefore  refused  to  accept  the 
rails. 

Upon  the  trial  of  these  issues  the  plaintiffs  read  the  deposition  of  the  captain 
of  the  ship  Brunn,  to  the  effect  that  his  vessel,  then  lying  at  Stettin,  in  Ger- 
many, was  chartered  on  the  first  of  January,  1881,  for  different  kinds  of  goods 
for  Kew  York.  Stettin  was  about  40  milea  from  the  sea,  situated  upon  a 
river.  That  on  the  third  of  February,  1881,  he  received  on  board  from  the 
shippers,  Ignatz  Eosenthals,  Wie  &  Co.,  535  pieces  of  old  rails,  deliverable  in 
New  York  on  payment  of  freight.  The  bill  of  lading  then  given  by  him,  and 
dated  February  3,  1881,  was  produced  by  the  plaintiffs,  is  to  the  same  eflEect, 
and  purports  to  be  indorsed  in  blank,  "Ignatz  Kosenthals,  Wie  &  Co.  "  It 
also  appeared  from  thecaptain's  testimony  that,  when  these  rails  weresliipped, 
the  river  was  frozen  fast,  the  ice  being  two  or  three  feet  thick.  It  was  then 
expected  the  ice  would  break  up  in  March.  But  the  river,  which  had  become 
closed  to  navigation  about  the  twentieth  of  January,  remained  so  until  second 
or  third  of  April,  on  which  last-named  day  the  vessel  sailed,  and  after  a  voy- 
age of  the  ordinary  length  arrived  in  New  York.  Usually  the  ice  had  broken 
up  at  Stettin  late  in  February  or  early  in  March,  but  the  winter  of  1881  was 
of  extraordinary  severity.  It  was  shown  in  evidence  that  rails  of  the  kind 
described  in  the  contract  could  have  been  obtained  at  anytime  in  other  Euro- 
pean ports,  where  detention  by  ice  was  unknown, — ports  even  in  Germany, 
as  well  as  in  France  and  England,  and  among  others  London  and  Liverpool. 
They  seem  to  have  been  common  in  the  markets,  and  to  be  procured  easily. 

It  is  stated  by  the  respondent  that  the  only  question  litigated  at  tlie  trial 
was  whether  the  goods  were  promptly  shipped,  according  to  the  terms  of  the 
contract,  and  the  record  sustains  that  view.  The  trial  judge,  against  the 
exception  of  tho, defendant,  directed  a  verdict  for  the  plaintiffs.  Upon  deny- 
ing a  new  trial  he  was  of  opinion  that  "prompt  shipment,"  under  the  words 
of  the  contract,  was  within  the  shipment  proven;  saying  also  that  "if  the  de- 
fendant wished  to  provide  against  a  distant  port  in  Europe,  or  any  other  de- 
laying cause,  it  was  in  bis  power  to  make  it  a  part  of  the  contract;"  and,  fail- 
ing to  do  this,  says,  "I  think  the  point  he  makes  cannot  be  sustained."  But 
he  added:  "I  do  not  put  the  decision  of  the  case  on  the  grounds  above  stated, 
but  upon  the  ground  th^t  after  the  contract,  ajter  notice  of  shipment,  the 
defendant  waited  until  after  the  arrival  here  before  mailing  the  objection  now 
made. "  The  general  term  discusses  only  the  ground  first  stated,  by  the  trial 
judge,  and  by  a  divided  court  sustained  his  decision. 

The  minds  of  the  parties  met  when  the  sold  note  was  communicated  to  and 
accepted  by  the  defendant.  It  is  the  only  evidence  of  the  contract,  and  upon 
its  proper  construction  the  rights  of  the  plaintiffs  depend.  Their  action  is 
upon  the  theory  that  the  contract  imposed  upon  them  the  obligations  of  bring- 
ing the  goods  to  New  York,  and  there  having  them  ready  for  delivery.  They 
were  therefore  to  furnish  the  rails  either  by  selection  from  their  own  stock, 
or  by  purchase  or  other  means;  but,  however  obtained,  the  rails  were  to  be 
got  from  Europe  by  sailing  vessel  ul  the  expense  and  at  the  risk  of  the  vend- 
ors. They  were  to  ship  the  rails  in  such  vessels  as  they  chose,  on  such 
terms  as  they  and  the  master  could  agree  upon.  They  were  to  land  them  on 
the  docks  in  New  York,  and  at  that  moment  only  did  any  duty  attach  to  the 
defendant,  who  was  then  to  pay  a  certain  proportion  of  the  price.  The  vend- 
ors were  to  procure  the  weigh-maater's  return,  and  on  its  receipt  the  balance 
became  due.  The  plaintiffs,  then,  have  sold  a  quantity. of  iron,  and  the  ques- 
tion arises  as  to  how  the  condition  shall  be  performed  which  will  enable  them 
to  make  delivery,  and  entitle  them  to  demand  payment  from  the  vendee.  No 
time  is  specified;  and,  if  there  was  nothing  else  in  the  contract,  it  would  un- 
doubtedly be  the  duty  of  the  vendors  to  make  delivery  of  the  thing  sold 
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within  a  reasonable  time;  and,  to  determine  whether  the  plaintiff  had  been 
able  to  do  so,  the  facts  and  the  circumstances  attending  the  transaction  would 
have  to  been  considered.  But  although  the  contract  specifies  neither  month 
nor  day,  nor  duration  of  time,  within  which  or  on  which  they  must  perform, 
it  does  specify  the  manner  of  doing  the  act  which  makes  performance  pos- 
sible. 

The  contract  provides  for  "prompt  shipment,"  and  it  is  this  condition  on 
which  all  other  stipulations  hang.  So  the  plaintiffs  understood  it;  and,  as  we 
have  seen,  they  alleged,  as  a  condition  precedent  to  the  right  of  action,  that 
they  "promptly  shipped"  the  iron.  This  implies  expedition,  admits  of  less 
delay  than  would  be  permitted  under  a  covenant  to  act  merely  within  a  rea- 
sonable time,  and  in  effect  the  plaintiffs  interpret  it  as  meaning  "directly"  or 
"at  once."  Such,  indeed,  was  their  conduct.  The  contract  was  made  in  New 
York  on  the  second  of  February,  1881,  and  the  plaintiffs  rely  upon  a  bill  of 
lading  showing  that  on  the  very  next  day,  at  Stettin,  iron  rails  answering  in 
description  to  those  named  in  the  contract  were  put  on  board  a  vessel  char- 
tered for  New  York.  Therefore  the  respondents'  contention  is  that  the  whole 
condition  is  satisfied;  and,  "if  any  delay  thereafter  occurred  to  the  prejudice 
of  the  defendant,  he  must  look  to  the  ship  for  his  indemnity."  The  last  posi- 
tion fails  when  we  see  that  no  privity  existed  between  the  defendant  and  tho 
vessel  or  its  master,  and  that  his  only  contract  relation  was  with  the  plaintiffs. 
The  sole  object  of  prompt  shipment  was  to  secure  a  speedy  arrival  for  deliv- 
ery in  New  York.  Until  then  the  goods  were  at  plaintiffs'  risk,  and  only  then 
could  the  defendant's  liability  attach.  Before  that  event  happened  there  was 
to  be  neither  transfer  of  title  nor  transfer  of  possession.  It  is  quite  unim- 
portant to  inquire  how  it  might  be  as  between  the  master  of  the  vessel  and 
the  plaintiff  or  the  shipper,  one  of  whom  may  be  assumed  to  be  the  owner, 
and  the  other,  by  virtue  at  least  of  the  bill  of  lading,  entitled  to  possession. 
As  to  the  plaintiffs  in  the  case  before  us,  it  is  more  reasonable  to  construe  the 
condition  of  prompt  shipment  as  a  precedent  to  deliveiy,  and  so  relating  to 
the  actual  commencement  of  the  voyage  that  the  known  unnavigable  condi- 
tion of  the  river  could  furnish  no  excuse  for  the  delay.  The  defendant  was 
entitled  to  such  timely  delivery  as  would  follow  an  effective  shipment;  In  other 
words,  to  an  exact  performance  by  the  plaintiffs  of  their  contract  to  ship  and 
deliver, — ^not  two  things  separable  in  their  nature,  but  two  steps  to  a  single 
end.  That  involves  not  only  a  purpose  to  transport,  but  an  expectation  that 
transportation  would  commence,  if  not  at  once,  certainly  within  a  reasonable 
time.  Shipment  cannot  be  said  to  have  been  made  from  Europe  when  the 
port  selected  had  no  passage-way  or  outlet.  Nor  can  it  be  fairly  argued,  even, 
that  the  iron  was  shipped  "for  delivery  in  New  York,"  if  it  was  apparent  to 
the  shipper  that  the  vessel  could  not  leave  the  docks  where  it  took  in  freight. 
Something  more  than  shipment  was  bargained  for,  viz.,  prompt  shipment; 
and  the  delivery  was  to  be  within  such  time  as,  dangers  of  the  sea  only  ex- 
cepted, might  reasonably  follow.  Nothing  less  could  have  been  in  the  minds 
of  the  parties  than  expedition,  or  immediate  and  effective  or  beneficial  ship- 
ment as  a  step  towards  delivery.  Payment  was  postponed  to  delivery,  both 
to  be  made  in  New  York.  The  sale  was  for  shipment  from  Europe,  alto- 
gether at  the  vendor's  expense  and  risk,  and  no  exception  was  provided  for 
save  "dangers  of  the  sea,"  among  which  a  certain  and  safe  confinement  in 
port  is  not  included. 

In  Duncan  v.  Topham,  8  C.  B.  225,  the  order  was  for  certain  goods  to  be 
put  on  board  directly.  The  complaint  alleged  an  order  for  goods  to  be  deliv- 
ered within  a  reasonable  time,  and  the  plaintiff  failed  in  his  action  because 
the  proof  did  not  support  the  declaration,  it  being  held  that  "a  reasonable 
time"  was  a  more  protracted  delay  than  "directly."  The  contract  here  goes 
further.  "Prompt"  is  synonymous  with  "quick,"  "sudden,"  "precipitate." 
Indeed,  one  who  is  ready  is  said  to  be  prepared  at  the  moment;  one  who  is 
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prompt  is  said  to  be  prepared  beforehand.  Such  represents  the  condition  of 
the  plaintiSa.  Their  immediate  loading  of  the  vessel  shows  that  they  were 
prepared  beforehand;  but,  if  their  construction  of  the  contract  is  correct,  the 
qualifying  word  might  as  well  be  one  of  postponement  and  delay.  The  fault 
was  with  the  plaintiffs.  It  was  optional  with  them  to  ship  from  any  port  la 
Europe.  If,  at  the  time  of  shipment,  the  plaintiffs  or  their  agents  knew,  or 
might  have  known,  that  detention  and  delay  at  the  place  of  shipment,  and  be- 
fore ground  could  be  broken  for  the  voyage,  were  unavoidable  and  to  be  ex- 
pected, they  must  have  also  known  that  the  delivery  could  not  be  made  as 
contracted  for,  and  the  subsequent  tender  was  too  late.  It  was  not  a  "prompt 
shipment,"  and  the  defendant  was  not  bound  to  receive  the  cargo. 

It  is  now  contended,  however,  by  the  plaintiff,  that  the  appellant  Is  es- 
topped from  denying  that  the  rails  were  shipped  in  accordance  with  the  terms 
of  the  contract.  This  might,  under  some  circumstances,  furnish  a  question 
for  the  jury.  It  cannot  be  said,  as  matter  of  law,  that  those  now  relied  on 
have  that  effect.  It  appears  that  the  usual  length  of  a  voyage  from  Stettin 
to  New  York  is  49  days.  On  the  flrat  of  March  the  defendant  was  notified 
by  the  plaintiffs  that  the  100  tons  of  rails  sold  to  him  "are  shipped  *  •  • 
from  Stettin,"  but  the  date  of  sailing  was  not  given;  and,  in  answer  to 
defendant's  inquiry  concerning  it,  the  plaintiffs  replied  they  were  not  in- 
formed. On  the  nineteenth  of  March,  they  told  him  the  bill  of  lading  was 
dated  Tebruary  3d,  but  that  they  had  "no  date  of  the  vessel's  sailing."  On 
the  fourth  of  May  they  wrote,  "according  to  New  York  Maritime  Register, 
the  Ger.  Bk.  Ferdinand  Brnmm,  with  100  tons  rails  sold  to  you,  sailed 
frpm  Stettin,  April  6th,  for  New  York."  The  vessel  arrived  at  New  York, 
anil  on  the  fourteenth  of  J  une,  when  tendered  by  the  plaintiffs,  the  defend- 
ant in  writing  refused  to  receive  them,  saying  the  rails  were  not  shipped  ac- 
cording to  contract.  "We  ^ud  nothing  iii  these  letters  which  would  authorize 
a  court  to  say  that  the  defendant  hud  waived  performance  by  the  plaintiff. 
There  is  no  eviden,ce  that  he  knew  the  circumstances  attending  or  causing  the 
delay;  none  that  he  was  informed  that  the  vessel,  when  loaded,  was  ice- 
bound, nor  of  its  detention  from  that  cause.  Moreover,  the  sole  act  relied 
upon  in  the  complaint  as  a  breach  of  the  contract  on  defendant's  part — a  re- 
fusal to  accept  the  rails  tendered — ^took  place,  as  is  there  alleged,  and  is  sul- 
mitted  in  the  answer,  on  the  fourteenth  of  June.  Then  the  plaintiffs  say  they 
Were  ready  find  willing  to  deliver,  and  duly  tendered  the  goods,  and  the  de- 
feudant  refused  to  receive  them.  If  I  am  right  in  my  view  of  the  contract, 
lie.  was  under  no  obligation  to  do  so. 

'  i  have  not  overlooked  the  argument  of  the  plaintiffs  by  which  our  atten- 
tion is  directed  to  the  difference  l)etween  "shipment"  and  "sailing,"  nor 
failed  to  examine  the  definitions  and  decisions  upon  which  the  argument  is 
founded.  The  context  of  the  cases  cited,  however,  prevent  the  application  of 
the  decisions  to  the  one  before  us;  and,  while  the  terms  are  no  doubt  well  de- 
fined, there  is  no  definition  nor  adjudged  case  which  implies  that  an  agree- 
ment to  deliver  goods  after  prompt  shipment  is  satisfied  by  merely  placing 
them  on  board  a  vessel,  which,  although  it  should  weigh  anchor,  or  cast  off 
moorings,  and  make  other  preparations  to  depart,  could  not  for  a  considerable 
period  of  time — in  this  case  exceeding  the  customary  length  of  the  intended 
voyage— leave  the  spot  where  the  cargo  was  received.  Such  a  shipment 
would  be  colorable  and  deceptive.  If  it  answered  the  letter  of  the  contract, 
it  defeated  its  purpose.  It  would  not  in  fact  be  the  inception  of  the  voyage, 
and  the  burden  of  showing  a  bona  fide  shipment  would  not  be  sustained.  In  all 
the  cases  referred  to, by  the  respondent,  the  obligation  to  ship  at  or  within  a 
certain  period  was  held  to  be  unperformed  unless  the  ship  might  also  sail  at 
orwithin  the  timestated.  Nothing  less  would  be  beneficial  to  the  purchaser. 
The  evident  object  of  expressing  the  time  of  shipment,  as  declared  in  those 
cases,  was  to  provide  that  the  article  purchased  should  come  forward  at  such 
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time  as  would,  in  the  opinion  of  the  purchaser,  make  the  venture  profitable, 
or,  as  to  time  of  arrival  or  payment,  suit  his  convenience.  Bowet  v.  8hand, 
2  App.  Oaa.  455;  Alemtnder  v.  Vanderzee,  L.  R.  7  C.  P.  530. 

Another  class  of  cases,  also  cited  by  the  respondent,  shows  that  when  goods 
are  sold,  and  are  to  be  delivered  on  board  of  vessels,  either  provided  by  the 
purchaser  or  by  biis  appointment,  putting  on  board  is  a  good  shipment,  whether 
the  vessel  is  in  condition  or  is  expected  to  sail  or  not.  Fisher  v.  Minot,  10 
Gray,  260;  Netohall  v.  Vargas,  13  Me.  105.  The  principle  on  which  these 
cases  were  decided  is  not  involved  here,  and  the  others  do  not  lessen  the 
strength  of  the  appellant's  case. 

The  time  and  manner  and  place  of  shipment  might,  indeed,  have  been  ac- 
cepted by  the  defendant  as  in  compliance  witli  the  contract;  and  whether  jt 
was  or  not,  and  whether  with  full  knowledge  of  the  facts  there  was  on  his 
part  a  waiver  of  the  strict  performance  of  the  condition  on  the  plaintiffs' 
part,  were  questions  for  the  jury.  The  trial  court  therefore  erred  in  direct- 
ing a  verdict  for  the  plaintiffs.  It  follows  that  the  judgment  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

(All  concur,  except  Buger,  G.  J.,  dissenting.) 


(105  N.  T.  3»1) 

McLachlin  e.  Bbktt.* 

(Omrt  ttf  Appeah  qf  New  York.    April  19,  1887.) 

Sir-OrF— Salb  by  Aoent— Noticb— Exkcdtoet  Contbact. 

A  vendee  who  has  purchased  goods  from  a  vendor,  with  whom  he  has  dealt  as 
owner,  and  who  is  indebted  to  hlni  on  acconnt  of  previons  similar  transactions,  in 
part  settlement  of  which  indebtedness  tlie  goods  are  sold,  cannot,  if  he  is  informed, 
before  delivery  and  acceptance  of  the  goods  that  they  are  in  fact  the  property  of  a 
person  for  whom  the  vendor  is  acting  as  agent,  offset  the  amount  due  from  the  agent 
in  an  action  by  the  real  owner  to  recover  the  value  of  the  goods. 

Action  to  recover  value  of  lumber  sold  to  defendants  by  plaintiffs'  agents. 
Esek  Cozoen,  for  appellant.    Edtoard  0.  James,  for  respondent. 

Finch,  J.  The  material  facts  in  this  case  are  substantially  ondlsmited. 
For  some  years  previous  to  1875  the  defendants  liad  been  in  the  habit  of  par- 
chasing  lumber  in  Canada  of  Hall  &  Co.,  dealing  with  that  Arm  as  owners 
and  in  their  own  name.  In  the  process  a  large  Indebtedness  had  accrued  in 
favor  of  the  defendants,  which  the  parties  expected  would  be  reduced  by  the 
sale  of  a  quantity  of  shocks  consigned  by  Hall  &  Co.,  to  the  defendants,  to  be 
sold  by  them  on  commission.  While  the  sfaooks  remained  unsold,  and  the  in- 
debtedness referred  to  stood  unbalanced  or  unaffected  by  their  proceeds,  and 
on  or  about  September  23, 1875,  the  defendants  made  a  contract  with  Hall  So 
Co.  for  the  sale  and  delivery  to  them  of  600,000  feet  of  specified  lumber, 
upon  a  credit  of  three  months.  The  order  was  very  soon  increased  to  900,000 
feet,  which  at  the  agreed  price  would  have  amounted  to  more  than  the  out- 
standing debt,  irrespective  of  the  proceeds  of  the  unsold  shooks.  This  con- 
tract of  purchase  and  sale  was  made  binding  by  telegrams  and  letters  which 
sufficiently  manifested  the  terms  of  the  agreement.  That  agreement  was,  of 
course,  executory,  and  remained  to  be  performed,  the  respective  parties  hav- 
ing only  the  right  to  compel  performance,  or  recover  damages  for  a  breach. 
Before  any  of  the  lumber  arrived  at  New  York,  and  before  title  to  any  of 
it  had  vested  in  the  defendants,  the  latter  were,  in  substance,  informed  that 
the  lumber  shipped  and  on  the  wa;  was  not  the  property  of  Hall  &  Co.,  but 
was  owned  by  other  parties  for  wliom  Hall  &  Co.  were  acting  as  agents. 
WhUe  some  criticism  is  expended  upon  tlie  manner  and  tenor  of  tliis  notifica- 
tion, we  deem  it  quite  sufficient  to  charge  defendants  with  a  knowledge  that 
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Hall  &  Co.  were  not  the  owners  of  the  lumber  with  which  thej  were  propos- 
ing to  fulfill  their  contract.  The  defendants  accepted  the  lumber  with  this 
knowledge.  It  turns  out  that  the  insolvency  of  Hall  &  Ck>.,  and  a  seriously 
diminished  return  from  the  sale  of  the  shocks,  has  left  a  portion  of  the  debt 
due  from  Hall  &  Co.  unpaid,  which  balance  the  defendants  claim  to  offset  in 
this  action  brought  by  the  real  owners  of  the  lumber;  and  whether  that  offset 
should  be  allowed  or  rejected,  as  the  courts  below  have  determined,  is  the 
principal  question  presented  by  this  appeal. 

The  reasoning  of  the  learned  counsel  for  the  appellants  is  founded  substan- 
tially upon  the  validity  and  binding  force  of  the  executory  contract  of  pur- 
chase and  sale  at  its  date.  He  answei-s  the  authorities,  which  deny  the  right 
of  offset  when  notice  of  an  agency  and  different  ownership  is  given,  "before 
the  contract  is  completed,"  {Moore  v.  Clementson,  2  Camp.  N.  P.  22,)  "be- 
fore they  are  delivered  or  paid  for,"  (Barb.  Set-Off,  135,  136,)  before  the 
factor  "delivers  goods  in  his  own  name,"  {Rabone  v.  Williams,  7  Term  B. 
360,)  "by  something  which  transpired  before  the  contract  was  completed," 
(Hogan  v.  Shorh,  §4  Wend.  468,)  by  insisting  that  they  relate  to  cases  in 
which  the  sale  and  delivery  are  concurrent  acts,  and  there  is  no  contract 
without  the  delivery;  and  he  claims  that  in  the  present  case  the  rights  of  the 
parties  were  fixed  when  the  contract  Itself  was  made;  that  the  right  of  set- 
off at  once  accrued;  and  when  the  principal  sued,  and  took  the  benefit  of  his 
agent's  contract,  he  was  liable  also  for  its  burdens. 

We  think  the  error  in  this  reasoning  lies  in  the  assumption  that  the  defend- 
ant obtained  a  right  of  set-off  at  the  moment  the  contract  was  made.  We 
are  unable  to  admit  that  proposition.  The  contract  was  executory.  While  it 
remained  such,  it  created  no  debt  due  to  Hall  &  Co.  against  which  there  could 
be  a  set-off.  Out  of  that  contract  a  debt  due  from  the  defendant  might  or 
might  not  arise,  and  until  it  did  there  was  nothing  upon  which  a  counter-de- 
mand could  be  applied.  The  defendant  was  hot  at  once  liable  for  the  pur- 
chase price  of  the  lumber.  Until  its  delivery  or  tender  in  accordance  with 
the  contract  terms,  the  vendee  was  not  bound  to  pay  or  give  his  note;  and, 
until  those  conditions  performed  created  a  debt,  there  was  none  so  existing  as 
even  to  raise  the  question  of  off-set.  If  the  vendors  did  not  perform,  the 
vendees  would  owe  them  nothing  for  the  lumber,  but,  on  the  contrary,  would 
merely  have  a  further  claim  for  breach  of  the  contract.  At  the  date  of  the 
contract,  the  added  fact  must  be  noted  that  the  real  claim  of  the  defendant 
was  unknown  and  unliquidated,  and  could  not  be  finally  ascertained  until  the 
proceeds  of  the  shocks  were  determined  by  a  sale.  The  debt  was  only  liqui- 
dated in  part.  It  was  subject  to  reduction  by  the  property  already  received 
from  Hall  &  Co.,  but  the  proceeds  of  which  were  unknown.  The  right  of 
offset,  therefore,  did  not  and  could  not  arise  at  the  date  of  the  contract,  and 
sprang  up,  if  at  all,  at  the  date  of  delivery.  But,  before  that,  notice  of  an- 
other ownership  intervened.  When  the  lumber  came,  and  the  vendee  saw 
that  the  vendor,  on  a  contract  made  with  him  as  owner,  was  seeking  to  per- 
form as  agent,  and  instead  of  fulfilling  his  own  obligation  was  substituting 
performance  by  another,  such  vendee  could  refuse  the  substituted  perform- 
ance in  any  case  where  his  rights  or  interest  would  be  injuriously  affected  by 
the  change.  Brett  &  Co.,  had  been  long  dealing  with  Hall  &  Co.  as  owner, 
and  in  the  process  mutual  accounts  had  been  steadily  debited  and  credited, 
and  applied  one  upon  the  other.  When  the  purchase  was  made,  the  balance, 
so  far  as  ascertained,  was  largely  against  the  vendor,  and  may  have  been 
made  either  as  to  quantity  or  price  for  that  very  reason.  In  such  a  case  the 
vendees  undoubtedly  had  a  right  to  refuse  to  come  under  obligations  to  the 
new  creditor,  and  did  not  break  their  contract  with  Hall  &  Co.  if  they  stand 
upon  such  refusal.  But  being  at  liberty  to  refuse,  and  to  demand  perform- 
ance by  Hail  &  Co.,  under  the  existing  circumstances  and  relations  in  strict 
accord  with  their  contract,  they  were  also  at  liberty  to  accept  the  lumber,  with 
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the  neces8ai7  conseqnence  that  the  whole  purchase  price  should  become  due 
to  the  real  nnd  disclosed  owner,  and  none  of  it  to  Hall  &  Co.,  except  as  agents 
(or  that  owner.  And  so  it  follows  that  the  authorities  stand  upon  just  prin- 
ciples when  they  assert  that  the  set-off  is  lost  if  the  principal  is  disclosed  be- 
fore the  goods  are  delivered  or  tlie  payment  made.  The  vendee  is  not  then 
acting  in  the  dark,  and  has  bis  liberty  of  action  remaining,  at  least,  where 
his  interests  mny  be  affected  by  the  change  of  creditors,  and  so  can  have  no 
equity  to  use  the  goods  of  one  man  to  pay  the  debt  of  another.  If  he  refuses, 
as  he  may,  his  contract  relation  with  his  vendor  remains,  and  all  his  rights 
and  remedies  under  it.  But  if  he  accepts  he  cannot  complain  that  his  rights 
are  changed  and  harmed,  since  the  acceptance  is  his  free  and  voluntary  act, 
made  with  full  knowledge,  and  without  being  misled. 

Certain  questions  of  evidence  remain  to  be  briefly  considered.  One  of  the 
defendants  was  asked  whether  he  ever  knew  or  supposed  or  suspected  that 
Hall  &  Co.  were  not  the  principals  in  the  transaction.  The  question  was  cer- 
tainly too  broad.  It  could  not  have  been  truthfully  answered  in  the  nega- 
tive, for  the  witness  admits  that  he  heard  of  plaintiff's  claim  directly  from 
them  in  April,  1876.  Indeed,  he  was  permitted  to  answer  that  he  knew  of 
no  such  agency  before  February  of  that  year,  which  covered  the  material  por- 
tion of  the  time.  He  was  also  asked  who  he  understood  to  be  the  owner  of 
the  lumber  at  the  time  of  the  sale  and  delivery.  The  facts  as  to  the  notice 
given  were  proved.  His  understanding  or  misunderstanding  of  them  could 
not  alter  what  they  disclosed.  The  letter  of  February  10,  1876,  was  not  ob- 
jected to  because  written  by  Cooper.  When  offered,  it  was  shown  to  the  wit- 
ness, and  he  was  asked,  "Is  that  the  signature  of  Brett,  Son  &  Co.  by 
Cooper?"  and  answered,  "It  is."  The  objection  was  "immaterial  and  in- 
competent, and  as  being  subsequent  to  this  lumber  transaction."  There  was 
no  suggestion  that  the  letter  was  not  that  of  the  firm,  or  was  written  with- 
out their  knowledge  or  authority,  which  appears  to  be  the  present  ground  of 
complaint. 

Other  questions  we  have  examined,  but  need  not  discuss. 

The  judgment  should  be  affirmed,  with  costs. 

(All  concur.) 

(M6  N.  T.  (42) 

BbIDQE  V.  PSNNIMAN. 

(Onirt  of  Appealt  of  New  York.    April  19,  1887.) 

1.  Sale — FitATJsnLXNT  MisRKPBEBEiiTATiONa — Stock. 

A  party  who  has  been  induced  to  buy  aud  payfor  stock  of  a  corporation  by  rep- 
resentations of  the  sellerwbich  are  untruthful  and  incorrect,  may,  upon  a  discovery 
of  the  facts,  rescind  the  contract,  and  recover  back  the  purchase  money. 

2.  Samie — RncissioH. 

The  finding  of  the  referee,  in  this  case,  that  plaintiff  did  not  in  fact  rescind  his 
contract  for  the  purchase  of  stock  by  tendering  back,  without  conditions,  tbe  stock 
received,  but,  on  the  contrary,  used  that  stock,  and  its  transfer  to  defendant,  as  a 
new  consideration  for  a  contract  by  which  he  obtained  fi'om  defendant  a  bond  of 
indemnity,  with  tbe  protection  of  a  surety  added,  against  the  liabilities  to  which 
he  had  become  exposed  by  his  connection  with  the  corporation  as  an  officer  thereof, 
held  sustained  by  the  evidence,  and  dismissal  of  his  action  for  recovery  of  money 
paid  for  purchase  of  said  stock  affirmed. 

Appeal  from  general  term  of  the  superior  court  of  the  city  of  New  York. 

Action  to  recover  the  price  of  shares  sold  by  defendant  to  the  plaintiff,  upon 
an  tdleged  rescission  of  the  contract  of  sale  on  plaintiff's  election.  The  sub- 
stantial fiicts,  as  found  by  tbe  referee,  are  that  in  tbe  month  of  May,  1876,  the 
defendant,  who  was  then  a  stockholder  and  the  president  of  a  domestic  cor- 
poration (the  Judd  Linseed  &  Sperm  Oil  Company)  doing  business  in  tbe  city 
of  New  York,  sold  to,  and  the  plaintiff  bought  of,  him  20  shares  of  the  capital 
stock  of  such  corporation,  belonging  to  the  defendant,  at  the  par  value  thereof. 
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•1,000  per  share.    That  such  stock  was  not  delivered  and  pafd  for  bj  the 

plaintiff  until  on  or  about  the  ninth  day  of  May,  1876.  That  subseqaent  to 
the  first  agreement  in  January,  1876,  and  prior  to  the  thirteenth  day  of  May, 
1876,  the  defendant  sold  to,  and  the  plaintiff  bought  of,  him  two  additional 
shares  of  said  stock  at  the  same  price,  which  were  delivered  to  and  paid  for  by 
the  plaintiff;  thus  making  in  all  twenty-two  shares  of  the  capital  stock  which 
were  purchased  by  the  plaintiff  from  the  defendant,  and  for  which  was  paid 
by  the  plaintiff  to  the  defendant  in  all  the  sum  of  $22,000.  The  plaintiff  also 
purchased,  during  the  same  time,  from  other  persons,  38  shares  of  the  capital 
stock  of  said  corporation,  at  the  agreed  price  of,  and  for  which  he  paid  them 
the  sum  of,  $1,000  per  share.  By  these  several  purchases  the  plaintiff  became 
the  owner  of  60  shares  of  the  capital  st«ck  of  said  corporation,  and  entitled  to 
the  dividends  that  had  been  earned  thereon  subsequent  to  the  first  day  of 
January,  1876.  That,  immediately  after  the  transfer  of  the  said  60  shares 
of  the  capital  stock  of  said  corporation  to  the  plaintiff,  he  became,  pursuant 
to  a  stipulation  made  by  him  prior  to  the  purchase  of  said  capital  stodc,  a 
trustee  and  the  president  of  said  corporation,  and  at  once  entered  upon  the 
management  and  direction  of  the  business  of  said  corporation.  That  on  or 
about  the  third  day  of  June,  1876,  the  plaintiff  learned  that  the  capital  stock 
of  said  corporation  had  become  greatly  impaired,  and  that  the  same  was  im- 
paired on  the  first  day  of  January,  1876.  The  plaintiff  called  the  attention  of 
the  defendant  to  the  fact  that  the  capital  of  the  corporation  was  impaired,  but 
at  defendant's  request  he  continued  in  the  management  of  the  corporation 
until  the  stock  on  hand  should  be  worked  up,  and  its  actual  condition  ascer- 
tained. 

The  plaintiff  continued  to  hold  the  60  shares  of  the  capital  stock  of  said 
corporation,  and  continued  to  manage  and  direct  its  business  affairs,  antil 
after  the  first  day  of  November,  1876.  On  the  first  day  of  November,  1876, 
the  assets  of  said  corporation  had  been  practically  realized  upon.  And  the 
liabilities  of  said  corporation,  unadjusted,  were  large.  They  were,  in  fact, 
about  $460,000.  That  on  or  about  the  first  day  of  November,  1876,  the  plain- 
tiff and  defendant  began  to  negotiate  for  the  purchase  of  the  interest  of  each 
other  in  said  corporation.  These  negotiations  between  the  plaintiff  and  the 
defendant  resulted,  on  or  about  the  sixth  day  of  November,  1876,  in  an  offer 
being  made  to  the  plaintiff  by  the  defendant  to  "turnover"  to  the  plaintiff  all 
of  the  capital  stock  of  said  corporation  then  owned  by  the  defendant,  provided 
the  plaintiff  would  assume  all  the  liabilities  of  the  company;  or,  viae  nerta, 
the  defendant  would  "take"  all  the  capital  stock  of  said  corporation  owned 
by  the  plaintiff,  together  with  certain  other  shares  of  the  capital  stock  of  said 
corporation  (20)  held  by  Mr.  John  Bridge,  an  uncle  of  the  plaintiff.  The  al- 
ternative of  the  defendant's  offer  was  accepted  by  the  plaintiff  on  eonditUm 
that  the  defendant  should  furnish  a  surety  for  the  faithful  performance  of  his 
offer  to  assume  all  the  liabilities  of  said  corporation,  and  indemnify  and  save 
harmless  the  plaintiff  from  all  liability  therefor. 

On  the  eleventh  day  of  November  a  bond  pursuant  to  the  terms  of  the  agrees 
ment  was  duly  executed  by  the  defendant  to  the  plaintiff,  in  which  Mary  E. 
Penniman  joined  as  surety,  and  thereupon,  and  on  the  twelfth  day  of  Novem- 
ber, 1876,  the  plaintiff  transferred  the  60  shares  of  the  capital  stock  of  said 
corporation,  then  owned  by  him,  to  the  defendant,  which  transfer  included 
the  22  shares  previously  purchased  by  the  plaintiff  from  the  defendant,  and 
which  are  the  shares  of  stock  mentioned  and  set  out  in  the  plaintiff's  com- 
plaint herein,  and  for  which  he  seeks,  upon  the  doctrine  of  rescission,  to  re- 
cover from  the  plaintiff  the  sum  of  $22,000.  The  plaintiff  withdrew  from  the 
management  and  direction  of  said  corporation,  and  the  defendant  assumed 
the  same,  and  has  performed  all  the  conditions  of  said  bond  on  his  part  to  be 
kept  and  performed.  On  the  fourth  day  of  January,  1882,  the  plaintiff  brought 
this  action  for  the  recovery  of  the  sum  of  $22,000,  upon  a  theory  of  disafflrm- 
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ance  and  rescission  of  the  contract,  whereby  the  plaintiff  purchased  of  the 
defendant  the  22  shares  of  the  capital  stock  of  said  corporation. 

Upon  these  facts  the  referee  dismissed  the  complaint,  and  from  the  judg- 
ment entered  on  lus  report,  and  affirmed  at  general  term,  the  plaintifC  has 
appealed. 

Wm.  C.  Uolhrook,  for  appellant.    Joseph  H.  Choate,  for  respondent. 

Finch,  J.  Tliat  the  plaintiff  was  induced  to  buy  and  pay  for  the  stocic  of 
the  oil  company  by  representations  of  the  defendant  which  were  untruthful 
and  incorrect,  and  so,  upon  a  discovery  of  the  facts,  was  at  liberty  to  rescind 
the  contract,  and  recover  back  the  purchase  money,  is  scarcely  disputed  on 
this  appeal,  and  may  be  assumed  without  discussion. 
■  The  real  controversy  revolves  about  the  inquiry  whether  the  plaintiff  did 
in  fact  rescind  by  tendering  back,  without  conditions,  the  stock  received;  or 
whether,  on  the  contrary,  he  used  that  stock,  and  its  transfer  to  the  defend- 
ant, as  a  new  consideration  for  a  new  contract,  by  which  he  obtained  from 
the  defendant  a  bond  of  indemnity,  with  the  protection  of  a  surety  added, 
against  the  liabilities  to  which  he  had  become  exposed  by  his  official  connec- 
tion with  the  con\pany.  This  appears  to  us  to  be  a  question  of  fact.  The 
history  of  the  transaction,  as  detailed  by  the  adverse  parties,  runs  upon  differ- 
ent Unes,  and  is  colored  by  their  respective  theories.  As  a  consequence,  there 
is,  to  some  extent,  disagreement  and  contradiction  between  them;  and  where 
the  &cts  themselves  are  not  disputed,  the  inferences  derivable  from  them  as 
to  the  real  nature  of  the  transaction,  and  the  true  intent  and  understanding  of 
the  parties,  are  extremely  divergent,  and  open  to  wide  differences  of  opinion. 

The  plaintiff's  tlieory  is  that,  when  the  worthless  character  of  the  stock  was 
fully  ascertained,  the  defendant  promised  to  protect  his  vendee  from  loss; 
that  the  latter  tendered  back  the  stock,  and  demanded  the  purchase  money 
as  a  clear  rescission  of  the  contract;  and  that  the  indemnity  given  stood  out- 
side of  that  rescission,  and  rested  independently  upon  the  duty  and  liability 
of  the  defendant  to  indemnify,  and  upon  his  express  promise  so  to  do.  This 
theory  has  been  assailed  with  the  criticism  that  the  plaintiff  transferred,  not 
only  the  stock  bought  of  defendant,  but  that  purchased  of  other  parties;  and 
received  from  defendant  a  bond  of  indemnity  which  could  not  have  been  com- 
pelled, and  which  he  was  not  bound  to  give,  either  by  virtue  of  his  general 
duty,  or  of  any  pron^e  which  he  had  made.  It  is  argued,  from  the  terms  of 
the  correspondence  which  passed  between  the  parties,  that  the  plaintiff  stead- 
ily demanded  the  protection  of  a  surety, — the  liability  of  some  third  person 
which  would  supplement  that  of  the  defendant, — and  so  was  seeking  to  ob- 
tain what  he  had  no  right  to  demand,  and  could  not  have  compelled,  and 
which,  therefore,  he. chose  to  buy  by  a  transfer  of  all  the  stock  which  he 
owned. 

The  theory  of  the  defendant  is  that  the  arrangement  was  made  in  that  w^y ; 
that  the  plaintiff,  by  laecoming  the  president  of  and  a  director  in  the  oil  com- 
pany, stood  exposed  to  a  heavy  and  dangerous  liability  for  its  debts,  in  case 
of  disaster,  and  above  and  beyond  the  total  loss  of  his  stock;  tliat  he  realized 
and  conceded  that  he  had  not  been  willfully  or  purposely  deceived;  and  so 
concluded,  as  the  wisest  treatment  of  the  misfortune,  to  lose  his  stodc  in  ex- 
change for  adequate  protection  against  threatened  and  further  loss  in  addition. 
Attention  is  directed  to  a  letter  written  by  the  defendant  which  it  is  claimed 
offered  to  plaintiff  a  choice  of  alternatives,  and  meant,  in  substance,  that, 
in  the  emergency  the  defendant  would  give  to  the  plaintiff  all  his  stock,  if  the 
latter  would  assume  the  risk  of  the  corporate  success  or  failure,  and  leave  the 
defendant's  loss  measured  only  by  the  stock  thus  transferred;  or,  on  the  other 
hand,  if  the  plaintiff  chose  to  give  his  stock  to  defendant,  he  might  end  bis 
loss  at  that  point,  and  the  defendant  would  protect  him  by  adequate  secu- 
rity against  any  further  injury.    The  letter  is  capable  of  such  int^pretation» 
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and  it  is  said  presented  to  plaintiff's  mind  a  choice  of  alternatives,  one  of 
which  he  adopted,  and  which  fully  explains  and  accounts  for  the  transfer 
made  and  the  bond  given  in  return. 

It  seems  to  us  apparent  that  the  question  thus  raised  depends  almost  wholly 
upon  the  view  taken  of  the  facts,  and  of  the  conflicting  inferences  which 
they  originate.  The  referee  has  found  as  a  fact  that  the  plaintiff  did  not  malse 
an  unconditional  tender  of  his  stock,  but  used  it  as  his  own,  with  which  to 
purchase  the  indemnity  received ;  and  refused  to  find  in  accordance  with  plain- 
tiff's theory  and  version  of  what  occurred.  There  are  facts  and  inferences  in 
the  case  from  which  that  conclusion  could  fairly  be  drawn,  although  open  to 
a  doubt  which  manifested  itself  when  the  general  term  affirmed  the  judgment, 
by  the  dissent  of  one  member  of  the  court.  The  possible  questions  of  law  in 
the  case  are  inextricably  involved  in  and  dependent  upon  the  conclusions  of 
fact;  and  accepting  them  as  found  by  the  referee,  and  approved  by  the  gen- 
eral term,  it  is  clear  that  there  was  no  rescission,  but  a  new  contract  agreed 
upon  and  executed.    The  judgment  should  be  affirmed  with  costs. 

(All  concur.) 


(105  N.  Y.  488) 

Platt  v.  Platt  and  others.* 
(Onai  of  Appeali  of  New  York.    April  20,  1887.) 

1.  JuDGMBST^-Lnni— Dbckdekt'b  Estatb. 

During  three  years  after  a  debtor's  death  in  Nev  York,  under  Code,  2  2749  et  teg., 
his  creditors  have  a  lien  upon  the  real  estate  left  by  him,  and  it  cannot  be  aliened 
by  his  heirs  or  devisees,  so  as  to  defeat  their  claims,  but,  after  the  expiration  of  the 
three  years,  the  debts  cease  to  be  a  lien  or  charge  on  the  real  estate,  but  may  be  en- 
forced' against  the  heirs  and  devisees,  as  provided  by  statute ;  and  land  aliened  after 
that  period  is  not  subject  to  the  payment  of  a  judgment  obtained  against  the  repre- 
sentative of  the  deceased,  especially  where  it  is  not  shown  that  there  was  no  per- 
sonal estate  out  of  which  such  judgment  could  be  paid. 

2.  EXECOTOSS — POWKBS — EMPLOYMENT  07  AtTORKKY — CoMPEKBATIOIf. 

An  executor  may  bind  himself  personally,  but  has  no  power  to  bind  the  estate  by 
an  agreement  with  an  attorney  that  he  shall  have  one-half  of  the  whole  amount  re- 
covered by  him,  in  a  suit  to  set  aside  transfers  and  conveyances  of  property  made 
by  the  deceased  before  his  death,  and  to  recover  certain  claims  and  demands,  and 
to  create  a  lien  on  the  estate  therefor,  or  to  assign  the  claims  to  him. 

Appeal  from  general  term  of  the  supreme  court,  First  department. 

Action  for  partition  of  the  real  estate  of  Nathan  C.  Flatt,  the  elder.  Nathan 
G.  Platt  died  July  4,  1863,  leaving  certain  real  estate,  which  by  his  last  will 
and  testament  he  devised  to  his  four  children,  William  H.  Platt,  Spencer  C. 
Platt,  Nathan  C.  Platt,  the  younger,  and  Catharine  W.  Cooke.  This  will  was 
before  this  court  in  Cooke  v.  Platt,  98  N.  Y.  85,  and  under  it  all  the  real  es- 
tate of  the  testator  was  held  to  have  vested  in  these  four  devisees  as  tenants 
in  common,  in  equal  shares,  upon  his  death.  Annie  K.  Platt  is  sole  devisee 
of  the  share  of  William  H.  Platt,  who  died  after  this  action  was  begun. 
Susan  F.  Platt  is  the  grantee  by  deed  of  the  whole  share  of  Spencer  C.  Platt. 
The  action  was  tried  at  special  term,  and  the  real  estate  of  the  testator  was 
sold  under  its  judgment.  The  proceeds  were  paid  into  the  United  States 
Trust  Company  by  order  of  the  court,  and  so  much  of  the  proceeds  as  are  af- 
fected by  the  questions  now  presented,  amounting  to  about  $140,000,  still  re- 
main there.    The  other  facts  are  stated  in  the  opinion. 

A.  J,  Vanderpoel  and  Wm.  G.  Wilson,  for  appellant.  Edioard  8.  Clinch 
and  Payson  Merrill,  tor  respondents. 

Earl,  J.  There  are  so  many  appeals  and  orders  in  these  records,  and  they 
are  made  up  in  such  a  bungling,  careless,  and  confused  manner,  and  the  facts 
to  be  considered  are  so  imperfectly  presented,  that  there  is  great  danger  that 

>See  42  Hun,  669. 
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in  oar  examination  something  may  be  overlooked  or  misapprehended.  The 
leading  facts,  so  far  as  they  are  important,  will  be  stated  as  we  understand 
them. 

Nathan  C.  Piatt  died  July  4, 1863,  leaving  a  last  will  and  testament  whereby 
he  appointed  his  three  sons,  William  H.,  Spencer  C,  and  Nathan  C,  his  ex- 
ecutors, and  gave  all  his  estate  to  his  executors,  with  power  to  receive  the 
rents  and  profits,  and  to  sell  and  convey  the  real  estate  in  their  discretion, 
upon  trust  to  divide  the  same  or  its  proceeds,  after  payment  of  debts,  among 
his  four  children,  his  three  sons  and  his  daughter,  Catharine  W.  CookQ,  in 
equal  shares.  The  will  was  admitted  to  probate,  and  the  executors  entered 
upon  the  discharge  of  their  duties.  It  was  subsequently  held  in  this  court, 
in  an  action  to  which  all  the  beneficiaries  were  parties,  that  the  trust  at- 
tempted to  be  created,  as  to  the  real  estate  left  by  the  testator,  was  unauthor- 
ized; that  no  trust-estate  therein  was  vested  in  the  executors;  that  the  title 
thereto  passed  to  the  beneficiaries  named  as  devisees  in  fee;  and  that  they, 
upon  the  death  of  the  testator,  became  tenants  in  common  thereof.  Cooke  v. 
Piatt.  98  N.  T.  35. 

Soon  after  the  death  of  the  testator  his  estate  became  involved  in  litigations, 
and  from  that  time  to  this  numerous  suits  and  proceedings  have  been  insti- 
tuted and  carried  on  with  reference  to  it,  and  three  times  prior  to  this  the  liti- 
gations, in  some  of  their  phases,  have  come  to  this  court.  Piatt  v.  Piatt,  58 
N.  Y.  646 ;  Smith  v.  Piatt,  96  N.  Y.  638;  Cooke  v.  Piatt,  98  N.  T.  35.  It  has 
now  become  quite  desirable  that  these  vexatious  and  expensive  controversies, 
some  of  them  apparently  unnecessary,  should,  so  far  as  possible,  be  brought 
to  an  end. 

This  action  was  brought  for  the  partition  of  real  estate.  The  plaintiff, 
Susan  F.  Flatt,  is  the  wife  of  Spencer  C.  Flatt,  and  succeeded  to  his  interest 
iu  the  real  estate  by  cohveyance  from  him,  and  tlie  defendant  Annie  B.  Flatt 
is  the  widow  of  WiUiam  H.  Flatt,  and  succeeded  to  his  interest  in  the  real 
estate  as  devisee  under  his  will.  The  action  went  to  judgment,  and  the  land 
was  ordered  to  be  sold.  The  sale  has  l>een  had,  and  the  proceeds  brought 
into  court,  and  the  controversy  now  before  us  relates  to  the  claims  upon  the 
fund  thus  produced,  and  the  division  and  distribution  thereof.  A  referee 
was  appointed  to  take  proof  of  the  interests  and  rights  of  the  several  parties 
and  claimants  iu  the  fund,  and  he  made  his  report.  Some  exceptions  were 
filed  to  such  report,  and  it  was  confirmed  by  the  special  term.  Several  of  the 
parties  appealed  to  the  general  term,  where  the  order  of  the  special  term  was 
aflBrmed,  with  the  modification  which  will  be  hereafter  noticed. 

1.  It  is  objected  on  behalf  of  the  plaintiff  and  the  defendants,  Nathan  C. 
Piatt,  Catharine  W.  Cooke,  and  Annie  B.  Piatt,  that  the  court  below  erred  in 
directing  the  judgment  of  Aaron  A.  Degrauw  to  be  paid  out  of  the  fund,  and 
the  question  as  to  the  payment  of  that  judgment  grows  out  of  the  following 
facts:  At  the  death  of  the  testator  the  Park  Bank  held  a  note  for  810,000, 
made  by  him.  Subsequently  to  his  death  Degrauw  obtained  that  note  from 
the  bank,  and  brought  an  action  thereon  against  the  executors;  and  on  the 
tenth  day  of  May,  1878,  he  recovered  a  judgment  thereon  against  them  for 
$19,330.23.  An  application  was  subsequently  made  to  vacate  that  judgment, 
and  it  was  vacated,  but  permitted  to  stand  as  security  for  any  judgment  which 
might  thereafter  be  recovered.  The  executors  having  been  removed  as  such 
in  the  action  of  Cooke  against  them,  and  James  M.  Smith  having  been  ap- 
pointed receiver  of  the  estate,  he  was  substituted  as  defendant  in  tlie  action 
in  the  place  of  the  executors.  Thereafter,  on  the  fifteenth  day  of  March,  1884, 
Degrauw  recovered  a  judgment  against  him  as  such  receiver  for  924,414.02. 
On  the  eighth  day  of  March,  1886,  there  was  paid  on  this  judgment  by  the  re- 
ceiver $11,858.28,  and  the  balance,  with  interest,  remains  unpaid,  amounting 
on  the  ninth  of  June,  1886,  to  $15,651.33.  On  the  twenty-ninth  day  of  May, 
1886,  after  the  fund  had  been  paid  into  court,  an  order  was  made  at  special 
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term  by  which  Augustus  C.  Brown,  who  had  previously  been  appointed  ref- 
eree to  take  proof  as  to  liens  and  claims  upon  the  fand,  was  ordered  to  take 
proof  of  any  and  all  judgments  against  the  plaintiff,  or  against  any  of  the 
defendants,  or  against  the  executors  or  any  of  them,  or  against  Smith  as  re- 
ceiver, and  of  any  judgments  which  were  liens  upon  the  real  estate  at  the 
time  of  the  commencement  of  the  action,  and  to  ascertain  the  amount  due  on 
such  judgments;  and  it  was  ordered  that  the  amount  due  thereon  be  paid  out 
of  tlie  share  or  sliares  of  the  person  or  persons  against  whom  the  judgments 
may  respectively  be,  or  out  of  the  shares  of  Susan  F.  Piatt,  Spencer  C.  Piatt, 
Annie  B.  Piatt,  Catharine  W.  Cooke,  and  William  i.  Cooke,  when  such  judg- 
ments were  againsl  the  executors,  or  any  of  them,  or  against  James  W.  Smith 
as  receiver.  A  hearing  was  had  before  the  referee  under  that  order,  and  he 
made  his  report  on  the  ninth  day  of  June,  1886,  finding  the  sum  above  men- 
tioned to  be  due  to  Degrauw  upon  his  judgment;  and  he  reported  that  one- 
quarter  thereof,  to-wit,  $3,912.84,  should  be  paid  out  of  each  of  the  shares, 
severally,  of  Susan  F.  Piatt,  Annie  R.  Piatt,  Nathan  C.  Flattt  and  Catharine 
W.  Cooke.  To  this  report,  as  far  as  it  allowed  the  Degrauw  judgment,  and 
directed  its  payment,  the  plaintiff  and  Annie  B.  Flatt  alone  filed  exceptions. 

The  hearing  of  the  exceptions,  and  the  motion  to  confirm  the  report,  came 
on  to  be  heard  at  a  special  term  of  the  court  on  the  i^inth  day  of  July,  1886. 
At  the  hearing  counsel  for  the  plaintiff  appeared  in  support  of  her  exceptions, 
and  in  opposition  to  all  the  other  exceptions  filed.  Counsel  for  Annie  B. 
Piatt  appeared  in  support  of  the  exceptions  filed  by  her,  and  counsel  for  de- 
fendant Catharine  W.  Cooke  appeared  in  support  of  the  report  of  the  referee, 
and  in  opposition  to  all  the  exceptions  thereto.  Counsel  for  Degrauw  appeared 
in  support  of  his  claim  to  payment  out  of  the  proceeds,  and  no  one  appeared 
for  Nathan  0.  Piatt.  The  court  made  an  order  overruling  the  exceptions,  and 
confirming  the  report.  On  the  twenty-eighth  day  of  June  the  plaintiff  appealed 
from  the  special  term  order  of  May  29th,  so  far  as  it  ordered  the  referee  to 
take  proof  of  any  judgment  against  Smith  as  receiver,  and  that  the  amount 
due  thereon  be  paid  out  of  the  shares  of  Susan  F.  Piatt  and  others;  and  on 
the  fourteenth  day  of  July  she  appealed  to  the  general  term  from  so  much  of 
the  order  made  on  the  ninth  of  J  uly  as  directed  the  payment  of  the  D^rauw 
judgment.  On  the  twelfth  of  July,  Annie  B.  Piatt  appealed  to  the  general 
term  from  the  orders  of  May  29th  and  of  July  9th.  Nathan  C.  Piatt  and 
Catharine  W.  Cooke  did  not  appeal  to  the  general  term.  That  court  affirmed 
the  order  of  the  special  term,  so  far  as  it  related  to  the  Degrauw  judgment, 
and  from  its  order  Susan  F.  Piatt,  Annie  B.  Phitt,  Nattian  G.  Piatt,  and 
Catharine  W.  Cooke  appealed  to  this  court. 

It  is  clear  from  this  statement  of  the  facts  that  Nathan  0.  Piatt  and  Catha- 
rine W.  Cooke  have  no  standing  whatever  in  this  court,  as  appellants,  against 
Degrauw.  Tliey  did  not  except  to  the  report  of  the  referee.  On  the  contrary, 
Catharine  W.  Cooke  asked  for  its  confirmation,  and  they  did  not  appeal  to  the 
general  terra.  Therefore  they  have  no  right  to  complain  of  the  special  and 
general  term  orders,  so  far  as  they  relate  to  the  Degrauw  judgment,  and  no 
right  to  appeal  to  this  court. 

But  Susan  F.  Piatt  and  Annie  B.  Piatt  stand  upon  different  footing.  They 
filed  exceptions  to  the  report  of  the  referee,  and  objected  to  the  confirmation 
thereof  at  the  special  term,  and  appealed  from  the  orders  of  the  special  term 
to  the  general  terra.  There  is  no  ground  whatever  for  charging  their  shares 
of  these  proceeds  with  portions  of  tlie  Degrauw  judgment.  They  are  not  heirs 
or  legatees  or  devisees  or  next  of  kin  of  the  testator.  They  took  their  interests 
in  the  resil  estate  subsequently  to  the  death  of  the  testator.  The  Degrauw 
judgment  recovered  against  the  executors,  and  subsequently  against  the  re- 
ceiver, did  not  become  a  lien  upon  the  real  estate.  2  Rev.  St.  449,  §  12;  Code, 
g§  1251,  1823.  It  was  not  even  evidence  against  them,  and  in  no  way  bound 
them     Ferguson  v.  Broome,  1  Bradf.  10;  Lodge  v.  Thompson,  13  Wkly.  Dig. 
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104;  Sharpe  v.  Freeman,  45  N.  T.  802 ;  Dodge  v.  SUvens,  94  N.  T.  209.  They 
did  not  receive  the  real  estate  from  the  testator,  and  hence  in  no  way  became 
bound  for  his  debts;  nor  was  the  real  estate  after  it  came  to  tliem  bound. 

The  statutes  point  out  the  method  for  enforcing  the  debts  of  a  decedent 
against  his  heirs,  legatees,  devisees,  and  next  of  kin,  and  against  the  real  es- 
tate while  it  is  owned  and  held  by  them.  2  Rev.  St.  450-457;  Code,  §§  1837- 
1860.  But  those  statutes  do  not  apply  to  a  case  like  this.  Whatever  liability 
there  was  under  those  statutes  for  tlie  debt  lepresented  by  theBegrauw  judg- 
ment rested  upon  the  four  devisees  mentioned  in  the  will  who  took  the  real 
estate  as  tenants  in  common;  and  at  the  deatli  of  William  H.  Flatt  his  share 
for  that  liability  devolved  upon  his  personal  representatives,  and  it  was  to  be 
enforced  in  some  way  against  them  or  his  estate;  and,  after  the  conveyance 
by  Spencer  C.  i'latt,  the  liability,  if  any,  still  rested  upon  him  to  be  enforced 
against  him  personally.  But  such  liabilities  never  passed  to,  and  were  not 
enforceable  against.  Susan  F.  and  Annie  K.,  who  succeeded  to  their  shares.  It 
is  therefore  entirely  clear  that  the  Degrauw  judgment  never  became  a  lien, 
either  in  law  or  in  equity,  upon  the  interests  of  Susan  P.  and  Annie  li.  in  the 
real  estate,  and  that  they  never  came  under  any  legal  or  equitable  obligation 
to  pay  the  same;  and  hence  there  was  no  legal  basis  for  ordering  poitions  of 
that  judgment  to  be  paid  out  of  their  shares  of  the  real  estate  or  its  proceeds. 
The  debts  of  a  decedent  can  be  ordered  to  be  paid  out  of  bis  real  estate,  or  by 
his  heirs  or  devisees,  only  in  the  manner  provided  by  statute.  During  three 
yeara  after  bis  death  his  creditors  have  a  kind  of  statutory  lien  upon  the  real 
estate  left  by  him,  and  such  real  estate  canuot  be  so  aliened  by  his  heirs  or  dev- 
isees during  that  time  as  to  defeat  the  claims  of  creditors  thereon.  2  Bev. 
St.  100  etseq,;  Code,  §  2749  et  seg.  After  the  expiration  of  the  three  years, 
the  debts  of  the  decedent  may  be  enforced  against  his  heirs  and  devisees  in 
the  mode  specified  in  the  statute,  and  they  then  cease  to  be  a  lienor  charge  in 
any  sense  upon  the  real  estate.  Covell  v.  Weston,  20  Johns.  414;  ffi/de  t. 
Tanner,  1  Barb.  75;  WiUon  v.  WiUon,  13  Barb.  252;  Waringy.  Waring,  3 
Abb,  Pr.  246. 

But  if  Susan  F.  and  Annie  B.  Piatt  were  otherwise  liable,  and  they  occu- 
pied the  precise  position  of  devisees  or  heirs,  there  are  no  facts  in  this  record 
which  in  law  establish  the  right  of  Degrauw  to  be  paid  the  amount  of  his 
judgment  out  of  these  proceeds,  as  against  them .  As  stated  above,  the  judg- 
ment did  not  bind  them,  and  was  not  evidence  against  them.  The  referee 
was  ordered,  not  to  take  proof  of  the  debt  due  to  Degrauw,  but  simply  to  take 
proof  of  the  judgment;  and  under  that  order  the  judgment  was  made  conclu- 
sive evidence,  and  the  parties  were  deprived  of  the  right  to  contest  the  debt 
upon  which  it  was  founded.  They  might  have  been  able  to  show  that  the 
debt  had  been  paid  or  discharged,  or  that  the  testator  was  not  in  fact  liable  in 
his  life-time  to  pay  it,  and  they  might  have  claimed  that  it  was  barred  by  the 
statute  of  limitations  23  years  after  the  death  of  the  testator.  Besides,  the 
pereonal  property  was  at  common  law,  and  is,  by  our  statutes,  the  primary 
fund  for  the  payment  of  debts;  and  there  was  no  proof  whatever  before  the 
referee,  or  in  the  court  below,  ttiat  there  was  not  during  the  whole,  or  at  least 
a  portion,  of  the  23  years,  abundant  personal  property  out  of  which  this  debt 
could  have  been  satisfied. 

The  court  below,  therefore,  erred  in  allowing  any  portion  of  the  Degrauw 
judgment  to  be  paid  out  of  the  shares  of  Susan  F.  and  Annie  B.  Piatt. 

2.  Some  ytard  before  the  commencement  of  this  action  Mrs.  Cooke  com- 
mencel  the  action  above  referred  to  against  her  three  brothers,  William  H., 
Spencer  C,  and  Nathan  C;  and  in  that  action  an  accounting  was  had  of  the 
moneys  which  each  bad  received  from  the  estate  of  their  father;  and  in  the 
final  judgment  entered  it  was  determined  that  they  had  respectively  received 
from  such  estate  the  following  sums:  Catharine  W.  Cooke.  $17,301.60;  Will- 
iam H.  Flatt,  «60,8S9.90;  Spencer  G.  Flatt,  $26,000.84;  Nathan  C.  Flatt. 
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818,660.39;  and  it  was  adjudged  that  they  were  severally  Indebted  to  their 
father's  estate  in  the  amounts  so  received  by  them,  with  interest  thereon  from 
the  third  day  of  April,  1882;  but  that  such  indebtedness  was  not  absolute, 
but  "contingent  on  the  rights  of  creditors  of  such  estate,  and  the  future  ad- 
justment and  settlement  of  the  interests  of  all  persons  in  said  estate." 

Upon  the  hearing  l)efore  the  referee  appointed  in  this  action  to  take  proof 
of  the  rights  and  interests  of  the  parties  iu  this  fund,  against  the  objection 
of  Annie  K.  Piatt,  he  took  proof  of  the  amounts  so  received,  and  treated  them 
as  payments  to  these  parties  respectively,  charging  each  with  interest  on  the 
sum  so  received  by  each,  and  adjusting  and  dividing  this  fund  on  that  basis 
so  as  to  make,  with  what  had  previously  been  received,  and  with  this  fund, 
equality  of  distribution.  The  special  term  having  confirmed  the  report  of  the 
referee  in  this  respect,  Annie  B.  Piatt  appealed  from  the  order  of  the  special 
term  to  the  general  term,  and  there  the  decision  of  the  referee,  and  the  order 
of  the  special  term,  were  reversed,  so  far  as  they  charged  interest  upon  the 
sums  80  received  from  April  3,  1882,  and  in  other  respects  the  order  of  the 
special  term  was  affirmed.  Annie  R.  Piatt  then  appealed  to  this  court  from 
the  order  of  the  general  term  so  far  as  it  charged  her,  among  other  things, 
with  the  $60,839.90  which  had  been  received  by  her  husband  as  above  men- 
tioned.   We  think  her  appeal  in  this  respect  should  prevail. 

It  does  not  appear  in  this  record  from  what  source,  or  in  what  manner,  or 
under  what  circumstances,  that  sum  was  received  by  William.  It  is  stated, 
in  one  of  the  briefs  submitted  to  us,  to  have  been  received  from  rents  of  the 
real  estate  sold  in  this  action,  and  from  the  proceeds  of  the  sale  of  other  real 
estate  which  came  to'William,  his  two  brothers  and  sister,  as  tenants  in  com- 
mon under  his  father's  will.  As  to  the  rents  of  the  real  estate  sold  in  this 
action,  the  other  tenants  in  common  had  an  equitable  lien  for  the  amount  re- 
ceived by  William  on  his  share  of  the  real  estate  which  could  be  adjusted  in 
a  partition  action  to  which  he  and  they  were  parties.  But  it  was  an  equitable 
lien  which,  upon  the  facts  as  they  now  appear,  could  be  enforced  against  him 
only,  and  it  did  not  absolutely  attach  to  the  real  estate,  nor  follow  it  into  the 
hands  of  any  heir,  devisee,  or  grantee  holding  under  him.  As  to  the  proceeds 
of  other  real  estate  sold,  the  other  tenants  in  common,  so  far  as  this  record 
discloses,  never  acquired  any  lien  for  the  amount  thereof  received  by  William 
upon  his  sliare  in  this  real  estate;  and  the  sum  received  by  William,  as  deter- 
mined by  the  judgment  in  the  action  of  Mrs.  Cooke  against  him  and  bis 
brothers,  was  not  by  that  judgment  made  a  lien  upon  this  real  estate.  If 
William  had  lived,  he  could  have  been  compelled,  in  a  general  settlement  of 
his  father's  estate,  to  account  for  the  money  so  received ;  and  so,  too,  if  he 
and  his  brother  Spencer  had  been  parties  to  this  action,  and  there  had  been  no 
change  of  interests,  and  no  devolution  of  title,  and  no  other  complications,  we 
are  inclined  to  the  opinion  that  the  sums  previously  received  by  the  parties 
might,  upon  equitable  principles,  have  been  brought  into  consideration  in  the 
adjustment  and  division  of  this  fund.  But  the  same  parties  are  not  here. 
It  does  not  appear  that  Susan  F.  Piatt,  by  virtue  of  the  conveyance  to  her  by 
her  husband,  acquired  any  interest  in  the  sums  so  received  by  William,  or 
any  right  to  ask  for  any  account  thereof.  And  it  does  not  appear  that  Annie 
B.  Piatt,  as  devisee  of  her  husband,  took  the  real  estate  in  this  action  charged 
with  that  sum,  or  any  part  thereof,  or  that  she  became  liable  or  bound  in  any 
way  to  pay  the  same.  If  William's  brothers  and  sister  had  any  claim  against 
him  on  account  of  that  sum,  it  was  a  claim,  so  far  as  now  appears,  to  be  paid 
out  of  and  enforced  against  his  estate  as  a  debt  owing  by  him  at  the  time  of 
his  decease.  A'annaw  v.  O*6or7»,  4  Paige,  336.  For  its  payment  resort  would 
first  have  to  be  made  to  the  personal  estate  left  by  liim,  and  then,  within 
three  years  after  letters  testamentary,  by  a  sale  of  the  real  estate;  and,  if  sat- 
isfaction could  not  be  obtained  in  either  of  those  ways,  then  the  debt,  after 
three  years  from  letters  testamentary  upon  his  estate,  could  be  enforced  by 
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action  against  his  legatees  or  devisees  in  the  mode  and  to  the  extent  pro- 
vided in  the  statutes. 

We  do  not  determine  now  that  the  sums  referred  to  cannot  be  brouglit  in 
and  adjusted  in  this  action.  All  we  determine  is  that  in  this  very  imperfect 
record  there  are  not  sufficient  facts  to  authorize  that  to  t>e  done.  It  mav  l>e 
that  facts  exist  which  would  justify  the  court,  in  the  exercise  of  its  equitable 
jurisdiction,  to  charge  each  of  these  four  parties  with  the  sums  so  received, 
and  the  interest  thereon,  in  the  distribution  of  this  fund.  All  the  facts  per- 
taining to  these  sums  should  be  proved,  so  that  the  court  may  be  able  to  say 
precisely  what  equity  and  justice  require  in  reference  to  them.  It  would  seem 
to  be  extremely  just  that  they,  with  the  interest  thereon,  should  be  taken 
into  consideration  in  the  distribution  of  this  fund;  and  the  fund  should  be 
retained  by  the  court  below  until  in  this  action,  or  some  other  action  to  which 
all  the  persons  interested  are  made  parties,  a  final  determination  can  be  made 
in  reference  to  the  rights  and  interests  of  the  parties  therein. 

3.  Before  the  executors  were  removed,  they  brought  an  action  against 
George  W.  Piatt,  a  brother  of  the  testator,  in  the  supreme  court,  to  set  aside 
certain  transfers  and  conveyances  of  property  made  to  him  by  the  testator, 
and  to  recover  from  him  certain  claims  and  demands.  While  that  action  was 
pending,  the  executors  entered  into  a  contract  with  William  B.  Martin,  who 
was  their  attorney,  by  which  it  was  agreed  that,  in  consideration  of  the  serv- 
ices to  be  rendered  by  him  in  the  action  then  pending,  and  in  such  other  ac- 
tions and  proceedings  as  might  be  brought  against  George  W.  Flatt,  heshonld 
have,  as  compensation  for  his  services  and  expenditures  in  addition  to  the 
costs  and  disbursements  he  should  recover,  an  equal  one-half  of  the  whole  re- 
covery agHinst  George  W.  Piatt;  and,  to  give  effect  to  the  agreement,  they 
assigned  to  him  all  the  one  equal  half  of  all  their  claims  and  demands  against 
Piatt,  and  in  any  recovery  that  might  be  had  against  him.  It  is  claimed  by 
and  on  behalf  of  Martin's  assignee  that  by  virtue  of  that  agreement  he  has  a 
lien  upon  this  fund  which  should  be  paid  out  of  the  same.  His  claim  has 
been  under  adjudication  so  many  times  in  the  courts  below,  and  has  been  so 
thoioughly  considered  by  various  judges,  that  a  brief  examination  of  it  now 
is  all  that  is  needed.  The  executors  under  the  will  of  the  testator  had  no 
power  to  make  the  agreement  with  Martin,  and  they  could  not  create  any  lien 
upon  the  estate,  or  assign  the  same  to  him.  They  could  bind  themselves  per- 
sonally, but  not  the  estate  which  they  represented.  It  appears  that  William 
B.  Martin  received  large  sums  of  money  out  of  the  estate  for  his  services, — 
all  that  was  found  to  be  fairly  due  him,  and  we  can  see  no  reason  in  this  pro- 
ceeding for  enforcing  any  further  claim  tor  such  services.  Subsequently  to 
the  commencement  of  this  action,  his  assignee  instituted  an  action  against 
the  persons  interested  in  the  estate  to  establish  his  claim  and  lien  thereon 
under  Martin's  agreement  with  the  executors,  in  which  action  he  failed.  A 
judgment  was  rendered  against  him,  from  which  he  has  appealed  to  the  general 
term.  The  claim  is  so  extraordinary  and  objectionable  that  he  could  not,  as 
matter  of  absolute  right,  claim  to  have  it  enforced  in  this  action.  But  tht 
court  could,  in  the  exercise  of  its  discretion,  deny  him  the  summary  remedy 
he  asks  in  this  action,  and  leave  him  to  the  enforcement  of  his  claim,  if  he 
has  any,  by  a  proper  action  against  the  parties  who  may  be  liable  to  him ;  and 
whether  it  would  stay  the  distribution  of  this  fund  until  the  final  termination 
of  bis  appeal  in  the  other  action  also  rested  in  its  discretion,  which  is  not  sub- 
ject to  review  here. 

Our  conclusion,  therefore,  upon  the  whole  case,  is  as  follows:  (1)  The  ap- 
peal of  Annie  B.  Piatt  and  Edwin  K.  Martin  from  the  order  of  the  general 
term,  dated  December  81,  1886,  should  be  dismissed,  with  costs  against  Mar- 
tin to  Catharine  W.  Cooke,  Nathan  C.  Piatt,  and  Susan  JB*.  Piatt,  severally. 
(2)  The  orders  of  the  general  and  special  terms,  so  far  as  they  charge  any  part 
of  the  Degrauw  judgment  upon  the  shares  in  this  fund  of  Ajinie  K  Piatt  and 
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Susan  F.  Piatt,  should  be  reversed.  (3)  The  orders  of  the  general  and  special 
terms,  so  far  as  they  bring  into  consideration  in  the  distribution  of  this  fund 
the  four  sums  received  respectively  by  Catharine  W.  Cooke,  William  H.  Piatt, 
Spencer  0.  Piatt,  and  Matlian  C.  Piatt,  as  determined  by  the  judgment  of  Mrs. 
Cooke  against  her  brothers,  should  be  reversed.  (4)  In  all  other  respects  the 
order  of  the  general  term  should  be  affirmed  without  costs,  except  as  above 
provided,  to  any  of  the  parties,  and  the  cause  should  be  remitted  to  the  special 
term  for  a  further  hearing  as  to  the  distribution  of  the  fund,  or  for  any  fur- 
ther proceeding  in  accordance  with  this  opinion. 
(All  concur.) 

(105  N.  T.  461) 

HiTTNACBT  «.  'KSLZKBMAJfK. 

(Cburt  of  Appealt  of  New  York.    April  26, 1887.) 

1.  CorsTB — PowBB  TO  Tbanbpiib  CAtiaa — Rbplbvih. 

A  district  court  of  the  dty  of  New  York  has  no  authority  to  order  an  Bction  of 
claim  and  delivery  to  be  transferred  from  that  court  into  the  court  of  common 
pleas,  as  Laws  N.  Y.  1857,  c.  344.  |  2,  subd.  3,  providing  for  such  transfers,  has  ref- 
erence to  actions  calling  for  relief  to  be  obtained  by  money  Judgments  only. 

2.  Bokdb—Vaudity— Statutory  Adtbobitt. 

A  bond  given  to  obtain  the  removal  of  a  snlt  fi'oni  the  district  court  of  tfae  dty  of 
New  York  to  the  court  of  common  pleas,  the  transfer  of  which  is  not  authorized  by 
law,  is  not  made  under  any  statutory  authority,  and  is  void. 

8.  BaMK — CoNEIDEBATIOn. 

Where,  for  the  purpose  of  obtaining  the  removal  of  an  action  from  the  district 
court  of  the  city  of  New  York  to  the  court  of  common  pleas,  a  bond  is  execnted 
conditioned  that  the  obligors  will  answer  any  judgment  upon  the  removal  of  such 
action,  such  bond  Is,  at  common  law,  void  for  want  of  consideration,  if  the  latter 
court  fails  to  obtain  jurisdiction  by  reason  that  the  action  is  such  as  the  district 
court  has  not  authority  to  order  the  removal  of. 

Appeal  from  general  term  of  the  court  of  common  pleas  tor  city  and  county 
of  New  York. 

Action  to  recover  for  breach  of  bond  given  for  transfer  of  cause  from  the  • 
district  court  to  the  court  of  common  pleas  of  the  city  of  New  York. 

Christopher  Fine,  for  appellant.    Jaooh  L.  Hanea,  for  respondent. 

Uttoer,  G.  J.  In  December,  1876,  one  Jacob  Mittnacht  commenced  an  ac- 
tion of  claim  and  delivery  for  the  recovery  of  personal  property  in  a  district 
court  of  the  city  of  New  York  against  John  B.  Gschwind.  Issue  was  joined 
in  the  action,  and  immediately  thereupon  the  defendant  commenced  proceed- 
ings to  remove  the  case  into  the  court  of  common  pleas  of  the  city  of  New 
York.  For  that  purpose  he  procured  to  be  executed  and  filed  in  the  said  dis- 
trict court  an  undertaking  signed  by  himself,  as  principal,  and  John  Keller- 
mann  and  Frederick  Dieterle,  as  sureties,  which  undertaking,  after  reciting 
the  commencement  of  the  action  under  chapter  344  of  the  Laws  of  1857;  the 
joinder  of  issue  therein;  that  a  trial  thereof  liad  not  been. had,  and  the  appli- 
cation of  the  defendant  to  remove  the  case  into  the  court  of  common  pleas 
under  the  provisions  of  said  act, — continues  that  now,  therefore,  we,  John 
B.  Gschwind,  John  Kellermann.  and  Frederick  Dieterle,  "have,  and  hereby 
do,  in  consideration  of  the  premises  aforesaid,  and  of  one  dollar  to  us  in  hand 
paid,  jointly  and  severally  promise  and  agree  that  we  will  pay  to  the  plaintiff 
the  amount  of  any  judgment  that  may  be  awarded  against  the  defendants  by 
the  said  court  of  common  pleas  in  this  action."  The  district  court  thereupon 
assumed  to  make  an  order  removing  the  case  into  the  court  of  common  pleas, 
upon  the  ex  parte  application  of  the  defendant  therein.  Thereupon  the  plain- 
tiff caused  said  action  to  be  placed  upon  the  calendar  of  the  court  of  common 
pleas  at  a  trial  term  thereof,  and  when  the  case  was  zeaclied.  in  the  regular 
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course  of  proceedings,  moved  the  same  for  trial,  and,  the  defendant  not  ap- 
pearing, took  his  default,  and  entered' judgment,  upon  an  inquest,  for  tlie  re- 
turn of  the  property  described,  and,  in  case  that  could  not  be  had,  for  the 
amount  of  $250,  its  assessed  value.  No  appearance  in  the  action  was  in  any 
way  made  in  the  court  of  common  pleas  by  the  defendant  after  its  attempted 
removal  there,  and  it  does  not  appear  that  he  ever  took  any  steps  in  the  orig- 
inal action  after  obtaining  the  oi^er  of  removal. 

This  action  is  brought  to  recover  the  damages  arising  out  of  an  alleged 
breach  of  the  nndertjS:ing  given  on  the  attempted  removal.  The  grounds 
upon  which  liability  is  contested  are  that  the  undertaking  was  without  con- 
sideration; that  tlie  district  court  had  no  authoi'ity  to  order  a  removal  of  an 
action  for  claim  and  delivery  from  that  court  into  the  court  of  common  pleas, 
and  that  the  latter  court  acquired  no  jurisdiction  of  the  case  by  reason  of  the 
proceedings  to  remove  it,  and  has  rendered  no  valid  judgment  in  such  action. 

It  seems  to  us  quite  clear  that  the  district  court  had  no  authority  to  order 
an  action  for  claim  and  delivery  to  be  transferred  from  that  court  into  the 
court  of  common  pleas.  By  chapter  344  of  the  Laws  of  1857,  being  an  act  to 
consolidate  the  several  acts  relating  to  district  courts  in  the  city  of  New  York, 
it  is  provided,  by  section  8,  that  such  courts  have  jurisdiction  in  the  follow- 
ing actions:  (1)  In  actions  similar  to  those  provided  by  sections  58  and  54 
of  the  Code  of  Procedure,  where  the  sum  named  shall  not  exceed  $250;  (2)  In 
an  action  upon  the  charter,  ordinances,  or  by-laws  of  the  corporation  of  the 
city  of  New  York,  or  a  statute  of  this  state,  wliere  the  penalty  shall  exceed 
8250.  It  is  then  provided,  by  subdivision  8  of  that  section,  that  "in  any  ac- 
tion commenced  in  pursuance  of  this  section,  where  the  claim  or  demand  shall 
exceed  the  sum  of  $100,  upon  the  application  of  the  defendant,  the  justice 
shall  make  an  order  removing  the  same,  at  any  time  after  issue  joined,  and ' 
before  the  trial  of  the  same,  into  the  court  of  common  pleas  in  and  for  the 
city  and  county  of  New  York,  upon  the  defendant  executing  to  the  plaintiff 
an  undertaking,  with  one  or  more  sufficient  sureties,  to  be  approved  of  by  the 
justice  of  the  court  In  which  such  action  is  commenced,  to  pay  to  the  plain- 
tiff the  amount  of  any  judgment  that  may  be  awarded  against  the  defendant 
by  the  said  court  of  common  pleas." 

It  will  be  observed  that  this  act  conferred  no  jurisdiction  upon  the  district 
courts  to  entertain  any  actions  except  those  calling  for  the  relief  to  be  ob- 
tained by  money  judgments.  It  is  not  claimed  that  they  thereby  obtained 
any  jurisdiction  of  an  action  for  claim  and  delivery. 

By  section  17  of  chapter  484  of  the  Laws  of  1862,  jurisdiction  was  conferred 
upon  district  courts  to  hear  and  determine  actions  for  claim  and  delivery, 
where  the  value  of  the  property  claimed  did  not  exceed  $250.  The  question 
wliether  such  an  action  was  removable  into  the  court  of  common  pleas,  under 
section  8  of  the  act  of  1857,  arose  in  that  court  in  1876,  in  the  case  of  Curtis 
V.  Besson,  6  Daly,  432,  where  it  was  held  that  it  was  not;  the  court  saying 
that  the  act  of  1862  made  no  provision  for  such  removal,  and  that  the  terms 
of  the  provisions  of  section  3  of  the  act  of  1857  were  inconsistent  with  the 
theory  that  such  power  of  removal  was  intended  to  be  conferred.  They  say: 
"By  that  section,  conferring  jurisdiction  solely  of  actions  for  the  recovery  of 
money,  the  power  of  removal  is  only  in  such  actions,  (referred  to  in  subdivis- 
ions 1  and  2,)  and  the  obligation  of  the  undertaking  required  in  such  a  pro- 
ceeding is  to  pay  'the  amount  of  any  (money)  judgment;'  while,  in  a  pro- 
ceeding for  the  removal  of  the  action  for  the  recovery  of  the  possession  of 
personal  property,  any  such  an  obligation  would  be  unadapted  to  the  case, 
and  would  not  furnish  the  plaintiff  with  the  security  for  the  performance  of 
such  terms  as  the  judgment,  ib  such  an  action,  in  favor  of  the  plaintiff,  would 
award."  Great  weight  must  be  given  to  the  opinions  of  that  court  upon  ques- 
tions affecting  its  own  practice  and  jurisdiction,  and  we  should  be  reluctant 
to  overrule  its  disposition  of  such  cases,  especially  when  they  had  been  long 
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acquiesced  in,  even  if  we  were  not  entirely  satisfied  with  ttie  reasons  given 
therefor.  But  we  are  also  of  the  opinion  tliat  the  decision  of  that  case  was  a 
correct  exposition  of  the  meaning  and  intent  of  the  statute  referred  to. 

It  follows,  from  these  views,  that  the  order  of  the  disirict  court,  removing 
the  original  case  to  the  court  of  common  pleas,  was  without  jurisdiction,  and 
did  not  efEect  such  removal;  that  the  court  of  common  pleas  acquired  no  Ju- 
risdiction of  that  action  by  force  of  the  order  of  removal,  and  that  all  subse- 
quent proceedings  in  that  court  were  void  and  of  no  effect.  It  also  follows, 
from  these  views,  that  the  execution  of  the  undertaking  in  question  was  not 
made  under  any  statutory  authority,  and  it  cannot  be  supported  upon  the 
theory  that  it  was  executed  according  to  any  requirement  of  law. 

Although  it  raay  be  open  to  some  question  whether  the  security  in  question 
comes  within  the  provisions  of  the  statute  against  bonds  taken  colore  offieii, 
{Decker  v.  Judson,  16  N.  Y.  439.)  it  yet  derives  no  support  from  the  statute, 
and  must  be  sustained,  if  sustainable  at  all,  upon  some  other  theory.  The 
general  rule  that  bonds  taken  by  public- officers,  purporting  to  be  taken  under 
statutory  authority,  but  which  are  not  actually  authorized  by  the  statute,  or 
do  not  conform  in  all  material  respects  with  its  provisions,  are  void,  is  too  well 
established  by  authority  to  be  questioned  or  disputed.  Post  v.  Doremus,  60 
3f  Y.  371;  People  v.  Meighan,  1,  Hill,  299;  Roman  v.  Bnnekerhoff,  1  De- 
nio,  184. 

Some  claim  has  been  made  by  the  appellant  that  it  may  be  upheld  as  a  valid 
instrument  at  common  law;  but  such  an  instrument,  like  other  contracts 
made  between  parties,  requires  a  consideration  to  support  it.  This  contract 
has  none.  It  was  a  unilateral  undertaking,  executed  by  defendant  in  an  ac- 
tion, acting  in  hostility  to  the  plaintiff,  and  by  which  he  sought  to  obtain  an 
udvantageous  position  in  the  litigation,  against  the  will  of  his  adversary.  If 
it  had  force,  it  was  not  by  any  agreement  or  consent  of  the  parties,  but  was 
the  act  of  one  party  attempted  to  be  imposed  upon  the  other,  as  a  compliance 
with  an  assumed  statutory  authority.  It  was  not  claimed  that  it  had  any 
other  efficacy  than  such  as  the  statute  gave  it.  The  admission  of  the  receipt 
of  one  dollar  does  not  state  who  received  it,  or  from  whom  it  came.  Ordina- 
rily such  an  acknowledgment  would  import  that  it  came  from  the  obligee, 
but  such  an  inference  cannot  legally  be  indulged  when  the  situation  of  the 
parties  forbids  it.  It  cannot  be  presumed  that  a  hostile  party  in  a  lawsuit 
has  advanced  money  to  bis  adversary  to  enable  a  proceeding  to  be  taken  which 
he  did  not  know  of,  and  would  naturally  desire  to  defeat.  This  bond  was  not 
given  as  the  condition  of  any  favor  extended  by  the  court,  or  as  the  price  of 
any  consideration  to  be  granted  by  the  plaintiff,  but  was  an  ex  parte  proceed- 
ing to  compel  a  removal  of  the  case  under  the  claim  of  a  legal  right.  The  de- 
fendant did  not  ask  any  favor  of  the  plaintiff,  and  proceeded  regardless  of  his 
assent  or  dissent  to  the  proceeding.  We  therefore  think  the  l>ond  was  in- 
valid, as  being  wholly  without  consideration. 

Assuming,  however,  that  the  bond  was  given  upon  a  sufficient  considera- 
tion, we  are  of  the  opinion  that  no  breach  of  its  conditions  has  been  shown, 
and  that  the  court  of  common  pleas  has  never  rendered  judgment  in  the  ac- 
tion against  the  defendant.  Admitting  that  the  court  of  common  pleas  had 
jurisdiction  of  actions  for  claim  and  delivery,  it  does  not  appear  that  they  ever 
acquired  jurisdiction  of  the  person  of  the  defendant.  'So  process  of  that  court 
was  ever  served  upon  him,  and  he  never,  in  any  manner,  appeared  in  the  ac- 
tion after  its  attempted  removal  to  that  court.  The  bond  was  conditioned  to 
pay  any  judgment  that  the  court  of  common  pleas  should  render  against  the 
defendant.  This  clearly  implies  that  it  should  be  a  valid  judgment  of  that 
court,  and  not  the  expression  of  an  ineffectual  opinion.  A  decision  of  that 
court  which  it  had  no  authority  to  make,  lacks  all  of  the  essential  qualities  of 
a  j  udgment.  As  we  have  heretofore  seen,  the  court  of  common  pleas  acquired 
no  jurisdiction  from  the  order  of  the  district  court,  and  it  acquired  none  by 
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any  subsequent  proceedings.  That  court  could  not,  therefore,  render  a  judg- 
ment in  that  action. 

Ttie  appellant  also  claims  that  the  defendants  should  be  precluded  from  rais- 
ing the  questions  as  to  tlie  invalidity  of  this  bond,  because  they  have  not  been 
raised  by  answer.  It  will  be  observed  that  the  questions  raised  all  appear  on 
the  face  of  the  complaint,  and  lie  at  the  foundation  of  the  action.  In  any 
view  that  we  can  talie  of  the  case,  no  cause  of  action  was  stated  in  the  com- 
plaint. The  subsequent  appearance  of  the  plaintiff  in  the  action  in  the  court 
of  common  pleas  adds  nothing  to  the  force  of  the  bond,  for  the  obligation  exe- 
cuted by  the  sureties  was  either  legal  when  the  contemplated  action  had  been 
taken  upon  it,  or  it  was  then  void.  The  parlies  to  Uie  action  could  not,  by 
their  voluntary  action  or  agreement,  create  a  consideration  for  an  undertak- 
ing which  had  no  existence  at  the  time  of  its  execution.  While  it  may  be  as- 
sumed that  the  parties  intended  to  executn  an  instrument  which  should  be 
effectual  to  remove  the  case  to  the  court  of  common  pleas,  we  have  no  author- 
ity to  say  they  intended  thereby  to  leave  it  optional  with  the  plaintiff  to  remove 
it  or  not,  as  he  should  afterwards  elect. 

finally,  it  is  claimed  that  the  defendant  is  estopped  from  disputing  the 
jurisdiction  of  the  court  of  common  pleas  by  the  recites  in  the  undertaking, 
and  that  he  thereby  admits  that  it  did  or  would  acquire  jurisdiction  by  the 
order  of  removal.  We  do  not  see  what  recitals  there  are  in  this  instrument 
which  afBrm  such  a  fact,  or  estop  the  sureties  from  availing  themselves  of 
the  insufficiency  or  invalidity  of  the  instrument.  It  may  be  inferred,  from 
the  language  of  the  bond,  that  the  defendant  intended  to  claim  that,  by  filing 
such  a  paper,  and  moving  the  court  to  transfer  the  case,  he  had,  under  the  act 
of  1857,  the  right  to  have  the  case  removed  into  the  court  of  common  pleas; 
but  there  is  no  recital  therein  which  he  now  controverts,  and  none  which  di- 
rectly affirms  either  as  fact  or  opinion.  At  the  strongest,  what  was  then  said 
amounted  only  to  an  inference  as  to  what  was  the  defendant's  opinion;  and 
this,  honestly  entertained  and  expressed,  cannot  be  the  basis  of  an  estoppel  or 
a  contract. 

The  authorities  cited  by  the  counsel  for  the  appellant,  to  the  effect  that  par- 
ties to  an  undertaking  are  bound  by  the  recitals  therein  contained,  are  quite 
inapplicable  to  this  case,  for  there  are  no  recitals  in  this  instrument  which  it 
is  now  necessary  for  him  to  controvert.  The  judgment  should  therefore  be 
affirmed. 

(All  concur.) 
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Stmsoi;  V.  Selseimzk  and  others. 
(Ontrt  of  Appeali  of  New  York.    April  26,  1887.) 

JUOOMEKT  BT  CONFESSION — AMKNDMKKT — DISCRETION  OP  CoUKT. 

A  motion  by  plaintiff  to  amend  the  stAteiiient  of  a  confession  of  judgment  is  ad- 
dressed to  the  discretion  of  the  supreme  court,  and  the  court  of  appeals  will  not  In- 
terfere with  such  discretion  by  inserting  conditions  other  than  those  imposed  by 
the  supreme  court  for  plaintiif's  acceptance  before  granting  the  order 

Motion  to  amend  remittitur. 

On  the  twenty-sixth  day  of  October,  1885,  the  special  term  of  Monroe 
county,  on  motion  of  Truman  Symson,  made  an  order  allowing  a  judgment, 
by  confession  in  his  favor,  by  the  defendants  Selheimer  &  Beckwith,  to  be 
amended,  and  "that  amendment  be  made  as  of  January  6, 1885."  The  order 
further  required  the  defendants  to  appear  before  a  referee,  and  submit  to  an 
examination,  under  oath,  on  the  subject  of  their  indebtedness  to  the  plaintiff, 
for  the  purpose  of  having  such  statement  inserted  in  the  judgment.  From 
that  order  an  appeal  was  taken  to  the  general  term  of  the  Fifth  department 
oy  the  defendants  in  the  judgment,  and  by  certain  judgment  creditors.  The 
general  term  modified  the  order  of  the  special  term,  by  directing  that  "the 
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lien  of  said  judgment  be,  and  the  same  is  hereby,  deferred  to  that  of  the 
judgment  creditors  existing  October  5,  1885,  and  as  to  all  tlie  real  estate  em- 
braced in  the  assignment  of  December  15,  1884."  From  so  much  of  that  or- 
der as  modifies  the  special-term  order,  the  plaintiff  appealed  to  this  court. 
Tlie  defendants  also  appealed  from  the  entire  order.  Upon  appeal  the  order 
of  the  general  term  was  modified,  by  providing  that  plaintiff's  motion  to 
amend  should  be  granted,  upon  his  consenting  to  postpone  the  lien  of  his 
judgn}ent  to  those  existing  October  5,  1885,  as  to  all  the  real  estate  embraced 
in  the  assignment  of  the  judgment  debtors,  dated  December  15,  1884;  other- 
wise denied. 
Nathaniel  Foote,  for  appellant.    John  H.  White,  for  respondents. 

Per  CnitiAM.  The  motion  made  by  plaintiff  at  special  term,  to  obtain  per- 
mission of  tlie  court  to  amend  the  statement  of  the  confession  of  judgment, 
was  addressed  to  the  discretion  of  the  supreme  court.  It  was  not  an  amend- 
ment which  ho  had  the  legal  right  to  demand,  but  was  one  which  the  conrt 
might,  in  its  discretion,  refuse,  or  grant  upon  such  terms  as  to  it  might  seem 
to  be  just.  MiteJiell  v.  Van  Buren,  27  N.  Y.  800.  The  special  term  granted 
the  motion  to  amend  unconditionally. 

tJpon  appeal,  the  general  term,  while  afBrming  that  part  of  the  order  of  the 
special  term  granting  leave  to  amend,  coupled  it  with  a  provision  absolutely 
postponing  the  lien  of  the  plaintiff's  judgment,  as  stated  in  such  order.  The 
effect  was  that,  upon  a  motion  for  leave  to  amend  his  judgment,  the  plaintiff 
found  that  his  motion  had  been  granted,  and  the  lien  of  his  judgment  abso- 
lutely postponed;  instead  of  which,  as  he  was  asking  for  a  favor,  the  order 
should  have  been  in  the  form  of  granting  the  favor  upon  condition  of  his  as- 
senting to  the  postponement  of  his  Hen;  thus  giving  the  option  to  him  of  tak- 
ing his  favor  upon  the  condition  imposed,  or  of  not  taking  it,  and  leaving  bis 
judgment  in  its  original  state.  This  court  thought  that  the  plaintiff  had  a 
right  to  have  this  option  granted  him.  We  therefore  modified  the  order  of 
the  general  term  in  the  manner  set  forth  in  the  remittitur. 

The  present  motion  to  amend  the  remittitur,  by  putting  in  some  other  con- 
dition than  that  imposed  by  the  supreme  court,  is  to  appeal  from  the  discre- 
tion exercised  by  that  court,  and  to  ask  us  to  exercise  our  own.  which  we 
have  no  power  to  do.  We  think,  however,  that  the  order,  as  modiQed  by  this 
court,  in  case  plaintiff  accepts  the  conditions,  cannot  be  construed  to  postpone 
the  plaintiff's  judgment  to  the  lien  of  a  judgment  docketed  in  form, but  which 
is,  as  matter  of  law,  void.  Where  is  the  lien  of  a  void  judgment,  or  how  can 
it  be  said  to  be  a  judgment  at  all? 

The  motion  to  amend  the  remittitur  must  be  denied,  without  costs. 

(All  concur.) 

(US  N.  T.  661) 

fiosTwicK  V.  Beach  and  others. 

ICotiH  of  Appeal*  of  New  Tort.    April  26, 1887.) 

Spmipio  Perfoemahcb — Ofksino  Decbek — Dktebiokation  of  Land. 

In  a  suit  to  enforce  specific  performance  of  a  contract  for  the  gale  of  land,  before 
an  interlocutory  judgment  will  be  opened  for  the  purpose  of  letting  defendanta 
claim  interest  on  the  purchase  money,  tbey  must  consent  to  allow  the  plaintiff  to 
prove,  as  a  set-ofT,  the  damages  he  claims  by  reason  of  deteriorations  caused  by  de- 
fendants' niiamaiiagenieut  and  neglect  of  the  land. 

Application  to  modify  interlocutory  judgment. 

This  was  an  action  for  specific  performance,  brought  against  defendants, 
as  exequtoi-s,  upon  a  contract  for  the  sale  of  land,  iu  pursuance  of  a  power  in 
the  testator's  will.  The  plaintiff  deposited  the  unpaid  portions  of  the  pur- 
chase money  at  the  time  when  the  conveyance  should  have  been  executed. 
Upon  a  former  appeal  (9  K.  £.  Bep.  41)  the  interlocutory  judgment  against 
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the  executors  was,  with  some  modiflcationB,  affirmed,  by  which  the  plaintiff's 
prayer  for  specific  performance  was  granted,  and  he  was  not  required  to  pay 
interest  on  the  purchase  money.    The  object  of  this  application  is  to  have 
such  interest  allowed  the  executors. 
Milton  A.  FotcHer,  for  appellants.    0.  D.  M.  Baker,  tor  respondent. 

Bapallo,  J.  "When  this  case  was  before  us  on  the  appeal  from  the  inter- 
locutor}' judgment,  it  appeared  from  the  findings  that  the  unpaid  portion  of 
the  purchase  money  ($10,500)  had  been  tendered  to  the  executors  on  the  first 
of  March,  1882,  and  that,  on  tlieir  refusal  to  accept  the  same,  and  deliver  the 
deed,  that  sum  had  been  deposited  by  the  plaintiff  in  the  First  National  Bank 
of  Ix)wviUe  to  the  credit  of  tlie  executors,  to  be  paid  to  them  on  the  delivery 
of  the  deed.  There  was  nothing  to  show  that  after  that  deposit  the  plaintiff 
had  derived  any  benefit  from  the  use  of  the  fund,  and  presumptively  it  had 
lain  idle  and  unproductive.  Therefore  the  purchaser  was  not  charged  with 
interest  on  the  purchase  money. 

It  is  now  shown,  by  affidavits,  that,  shortly  after  this  deposit,  the  fund  was 
wholly  or  in  part  withdrawn  from  the  bank  by  the  plaintiff,  and  we  are  now 
&sked  to  add  to  the  modifications  directed  in  the  opinion  a  further  provision 
charging  the  plaintiff  with  interest  on  the  amount  so  withdrawn.  H  the  fact 
had  appeared  in  the  case  when  before  us  on  appeal,  this  modification  would 
doubtless  have  been  proper,  and  even  now  we  might  find  means  to  make  it, 
if  no  other  facts  were  shown  on  the  part  of  the  plaintiff  raising  a  counter 
equity.  But.  in  opposition  to  the  application  of  the  defendants,  the  plaintiff 
presents  affidavits  showing  that  during  the  pendency  of  this  action,  in  conse- 
quence of  neglect  and  mismanagement  on  the  part  of  the  defendants,  the 
ditches  on  the  premises  have  been  allowed  to  be  filled  up,  the  buildings  to  be- 
come dilapidated,  the  water-works  to  go  to  decay,  the  fences  to  be  destroyed, 
and  the  value  of  the  property  to  he  thus  depreciated  to  an  amount  exceeding 
the  interest  on  the  unpaid  purchase  money.  If  these  facts  had  appeared,  they 
undoubtedly  would  have  influenced  our  judgment  in  respect  to  allowing  in- 
terest upon  the  purchase  money,  or  making  some  other  provision  for  com- 
pensating the  plaintiff  for  the  damages  alleged  to  have  been  sustained.  Where 
specific  performance  is  decreed,  the  court  will,  so  far  as  possible,  place  the 
parties  in  the  same  situation  they  would  have  been  in  if  the  contract  had  been 
performed  at  the  time  agreed  upon,  and  by  the  application  of  the  rule  of  courts 
of  equity,  by  which  things  which  ought  to  have  been  done  are  considered  as 
having  been  done  at  the  proper  time,  the  vendor  is  regarded  as  trustee  of  the 
land  for  the  benefit  of  the  purchaser,  and  liable  to  account  to  him  for  the  rents 
and  profits,  or  for  the  value  of  the  use  and  occupation,  and  the  purchaser  is 
treated  as  trustee  of  the  purchase  money  unpaid,  and  charged  with  interest 
thereon,  unless  the  purchase  money  has  been  appropriated,  and  no  benefit  has 
accrued  from  it  to  the  purchaser. 

But  this  is  not  the  only  manner  which  the  court  has  adopted  to  adjust  the 
equities  of  the  parties.  For  instance,  where  the  subject  of  the  purchase  was 
a  leasehold  estate  in  a  mill,  and  the  delay  of  performance  of  the  contract  was 
attributable  to  the  vendor  fur  his  failure  to  show  good  right  to  assign  his 
lease,  and  dilapidations  had  occurred,  he  was  charg^  with  the  expenses  of 
repairs  required  to  put  the  mill  in  tenantable  condition,  and  of  those  which 
Iiad  been  incuiTed  for  keeping  up  the  machinery  until  the  purchaser  could 
prudently  take  possession.  And  in  Ferguson  v.  Tadman,  1  Sim.  530,  where 
the  estate  had  deteriorated  in  value  by  reason  of  mismanagement  and  neglect, 
daring  five  years  which  elapsed  between  the  filing  of  the  bill  for  specific  per- 
formance and  thedecree.'theamountof  the  deterioration,  with  interest,  was  as- 
certained, and  allowed  to  the  plaintiff  out  of  the  purchase  money  which  had 
been  paid  into  court.  In  Worrall  v.  Munn,  38  N.  Y.  137,  these  princlplea 
were  recognized;  and  the  vendee,  having  obtained  a  decree  for  specific  per- 
T.12M.E.no.l — 8 
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formance,  was  allowed  the  damages  sustained,  during  the  pendency  of  tb« 
suit,  by  deterioration  from  waste  committed  by  the  defendant  during  the  pend- 
ency of  the  suit. 

If  the  matter  should  now  be  opened  for  the  purpose  of  letting  the  defend- 
ants in  to  claim  interest  on  the  purchase  money,  it  would  be  no  more  than 
lust  tliat  the  same  indulgence  should  be  extended  to  the  plaintiff,  to  let  him 
in  to  prove  the  damages  he  claims  by  reason  of  deteriorations  caused  by  mis- 
management and  neglect.  These  points  appear  to  be  the  only  ones  as  to  which 
the  parties  have  been  unable  to  agree,  in  settling  the  form  of  the  judgment. 
From  the  affldavits  presented,  it  would  seem  that  the  damages  claimed  by 
the  plaintiff  would  about  equal  the  interest  claimed  by  the  defendants;  but, 
if  the  judgment  below  is  modified  so  as  to  admit  the  allowance  of  interest,  it 
should  also  be  modified  so  as  to  admit  proof  of  the  damages  claimed.  If  the 
statements  in  the  aflSdavits  are  correct,  justice  would  apparently  be  done  by 
leaving  the  matter  as  it  is,  and  confining  the  modifications  of  the  interlocutory 
judgment  to  those  directed  in  the  original  opinion  of  this  court,  which  ap- 
pear to  be  substantially  contained  in  the  modified  judgment  as  proposed  on 
the  part  of  the  plaintiff.  The  details,  however,  are  subject  to  settlement  in 
the  supreme  court.  But  if  the  defendants  desire  to  insist  upon  their  claim 
to  be  allowed  interest,  and  to  contest  the  amount  of  damages  resulting  from 
deterioration  and  mismanagement,  the  modified  judgment  should  contain 
provisions  referring  it  to  the  referee  to  ascertain  what  amount  of  the  sum  de- 
posited in  the  bank  was  withdrawn  by  the  plaintiff,  or  subject  to  his  control, 
and  for  what  length  of  time,  and  charging  him  with  interest  thereon  during 
that  time.  The  amount  of  deterioration  of  the  property,  by  reason  of  mis- 
management and  neglect,  between  the  first  of  March,  1882,  and  the  time  of 
plaintiff's  obtaining  possession ,  should  also  be  ascertained  and  charged,  either 
to  the  defendants,  as  executoi-s,  or  to  the  defendant  Emily  P.  Beach,  as  the 
equities  may  appear.  She  certainly  has  no  reason  to  complain  of  any  loss  she 
may  sustain  through  this  litigation,  as  it  appears  to  have  been  caused  by  her 
persistent  refusal  to  carry  out  the  contract,  which,  according  to  the  findings 
of  fact,  was  intelligently  entered  into  by  her,  and  was  a  fair  contract  for  the 
full  value  of  the  farm,  and  was  beneficial  to  all  concerned  in  the  estate.  By 
this  unjustifiable  refusal  on  her  part,  all  parties  have  been  subjected  to  dam- 
age, and  there  is  no  reason  why  the  loss  should  fall  upon  the  plaintiff,  who 
seems  to  have  been  always  ready  to  perform  his  part  of  the  contract. 

It  is  to  be  hoped  that,  upon  the  principles  here  indicated,  the  counsel  for 
the  respective  parties  may  be  able  to  agree  upon  the  form  of  judgment  to  be 
entered.  Otherwise  it  may  be  settled  by  the  supreme  court,  and  the  interloc- 
utory judgment  may  be  modified  so  as  to  provide  for  the  ascertainment  and 
allowance  of  the  interest  claimed  by  the  defendants,  and  also  of  the  damages 
claimed  by  the  plaintiff,  at  the  election  of  the  defendants.  If  the  defendant 
shall  not  consent  to  have  the  damages  ascertained  and  allowed,  the  application 
for  the  allowance  of  interest  is  denied. 

(All  concur.) 


(106  N.  T.  614) 

In  re  Estate  of  Soutteb. 

DvcHESS  D'AuxT  t.  Porter. 

(Qmrt  of  AppeaJt  of  New  Yurk.    May  3,  1887.) 

EZBCUTORS — AOCOOKTINO — WhES  EnfOKCKD. 

A  testator,  upon  his  death,  bequealbed  one-tenth  of  his  estate  to  hlsson.  The  son 
thereafter  died,  and  after  the  final  accoutit  of  the  executor  of  the  son's  estate  had  been 
accepted,  an  order  for  farther  accounting  was  sought,  on  the  ground  that  the  execu- 
tor of  llie  son's  estate,  and  one  of  the  executors  of  the  father's  estate,  were,  asa  firm, 
indebted  to  the  father's  estate  for  a  loan  of  its  assets ;  and  that  the  share  of  the 
father's  estate  to  wliich  the  sou's  estate  was  entitled  under  the  will  was  diminished 
by  non-payment  of  the  loan.    Beld  that,  as  the  father's  estate  was  still  in  adminis- 
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tration,  the  proper  remedy  was  by  action  on  behalf  of  the  son's  estate  against  the 
administration  of  the  father's  estaie,  to  compel  pay  nient  of  the  share  it  was  entitled 
to  under  the  will;  that  the  executor  of  the  son's  estate  was  primarily  liable  only  for 
eventual  damages  caused  by  his  delay  in  bringing  such  suit;  and  that  the  order 
for  further  accounting  should  be  denied. 

Appeal  from  the  general  term  of  the  supreme  court. 

Kule  upon  executor  to  show  cause  why  he  should  not  file  a  further  ac- 
count, and  the  decree  of  the  surrogate  discharging  him  should  not  be  set 
aside. 

Lewis  Sanders,  for  appellant.    Stewart  L.  Woodford,  for  respondent. 

Earl,  J.  James  T.  Soutter  died  in  February,  1873,  leaving  a  last  will  and 
testament  in  which  Agnes  G.  Soutler  and  William  K.  Soutter,  bis  son,  were 
appointed  executors.  The  will  was  admitted  to  probate,  and  both  executors 
qualified  as  such.  In  that  will,  among  other  dispositions  of  his  property,  the 
testator  gave  his  son  Bobert  Soutter  one-tenth  thereof.  Thereafter,  in  .July, 
1873,  Kobert  Soutter  died,  leaving  a  last  will  and  testament,  in  which  he  ap- 
pointed the  respondent,  Timothy  H.  Port«'r,  his  executor.  That  will  was  ad- 
mitted to  probate,  and  Porter  qualified  as  executor.  In  it  the  testator  be- 
queathed one-half  of  his  estate  to  his  widow,  the  present  appellant,  who  has 
since  remarried,  and  become  the  Duchess  D'Auxy.  In  the  winter  of  1884 
the  respondent.  Porter,  presented  liis  petition  to  the  surrogate  of  New  York, 
praying  for  a  judicial  settlement  of  his  accounts  as  executor  and  as  trustee  un- 
der the  will  of  Bobert  Soutter,  and  that  he  be  allowed  to  resign  his  trust,  and 
that  his  letters  testamentary  be  revoked.  In  pursuance  of  that  petition,  cita- 
tions were  issued  lo  the  appellant  and  to  the  other  parties  interested  in  the  es- 
tate, requiring  them  to  appear  on  a  day  named  to  attend  the  accounting  and 
the  hearing  upon  the  petition,  and  the  citation  thus  issued  was  served  upon 
all  the  parties  named  therein.  The  respondent  filed  his  account  as  executor, 
which  was  duly  examined  and  considered  by  the  surrogate,  and  gn  the  tenth 
day  of  March  he  made  hLs  decree,  in  which  he  ordered  and  adjudged  that  the 
account  as  filed  be  judicially  settled  and  allowed,  and  the  executor  was  di- 
rected to  make  certain  payments  to  the  appellant  and  to  the  trustee  appointed 
in  his  place.  It  was  further  ordered  and  adjudged  that,  after  making  such 
payments,  the  letters  testamentary  to  the  respondent  should  be  revok^,  and 
liis  resignation  as  executor  and  trustee  accepted. 

There  is  no  dispute  that  the  respondent  fully  performed  the  directions  con- 
tained in  the  decree,  and  that  his  letters  thus  became  revoked,  and  his  r^ig- 
nation  accepted.  Afterwards,  on  the  thirty-first  day  of  March,  1886,  upon 
the  affidavit  and  application  of  the  appellant's  attorney,  the  surrogate  made 
■n  order  that  the  respondent  should  show  cause  before  him,  on  the  fifteenth 
day  of  April,  1886,  why  he  should  not  file  a  further  account  as  executor  of 
Bobert  Soutter's  estate,  and  why  the  decree  entered  on  March  10, 1884,  should 
not  be  set  aside,  and  the  account  reopened.  That  order  was  served  upon  the 
respondent,  and  in  pursuance  thereof  he  appeared  before  the  surrogate,  and, 
after  hearing  the  parties,  on  the  fifteenth  day  of  June,  1886,  he  made  an  order 
that  the  application  to  open  the  decree  of  March  10, 1884,  and  to  compel  a 
further  accounting,  be  denied.  From  that  order  the  Duchess  D'Auxy  ap- 
pealed to  the  general  term,  and  from  afiirmance  there  to  this  court. 

The  appellant  united  in  her  motion  before  the  surrogate  two  distinct  appli- 
cations for  relief, — one  to  vacate  and  set  aside  the  decree,  and  to  reopen  the 
account ;  and  the  other  for  a  further  accounting.  Upon  the  argument  before 
us  her  counsel  distinctly  abandoned  her  claim  to  vacate  and  set  aside  the  de- 
cree, and  to  reopen  the  account ;  and  contended  only  that  the  courts  below 
erred  in  denying  her  a  further  accounting. 

The  respondent  denies  the  appellant's  right  to  a  further  accounting  upon 
various  grounds.  It  is,  among  other  things,  insisted  that  as  legatee  she  has 
no  right  under  the  provisions  of  the  Code  to  a  further  accounting,  and  that 
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the  decree  made  March  10, 1884,  absolutely  binds  her  antil  It  shall  be  vacat.  d 
or  set  aside,  and  that  the  only  person  who  can  call  for  a  further  accounting 
or  pursue  the  assets  which  she  seelis  to  reach  is  an  administrator  with  the 
will  annexed,  to  be  appointed  by  the  surrogate.  We  will,  however,  assume 
that  the  decree  judicially  settling  the  respondent's  accounts  had  no  greater 
force  or  effect  than  is  prescribed  by  section  2742  of  the  Code,  and  tliat  the  ap- 
pellant had  the  right,  upon  the  presentation  to  the  surrogate  of  proper  facts, 
to  have  a  further  accounting. 

This  decree  judicially  settling  the  accotints  of  the  executor  should  have 
some  force  and  effect.  All  the  parties  interested  having  been  cited,  the  pre- 
sumption should  be  indulged  that  the  account  was  correct,  and  that  the  exec- 
utor had  accounted  for  all  the  property  that  came  into  his  bands  as  such;  and 
a  further  accounting  should  not  be  ordered  unless  it  is  made  to  appear  that 
there  are  other  matters  not  embraced  in  his  former  account  for  which  he  is 
responsible,  and  has  not  accounted.  Brown  v.  Broijcn,  53  Barb.  217.  It  is 
not  too  much  t*  ask  of  a  party,  who  seeks  to  compel  an  executor  who  has 
once  accounted  to  make  a  further  account,  to  present  to  the  surrogate  a  deal 
case  before  lie  shall  be  required  to  grant  the  application. 

Now,  what  are  the  facts  here  upon  which  the  further  accounting  is  sought? 
It  is  not  disputed  that  the  respondent  accounted  for  every  dollar  that  came 
into  his  bands  as  executor  of  the  estate  of  Robert  Soutter.  But  the  facts 
upon  which  a  further  accounting  are  asked  concern  the  estate  of  James  T. 
Soutter,  and  are  these:  At  the  time  of  the  death  of  James  T.  Soutter,  Will- 
iam K.  Soutter,  one  of  bis  executors,  and  the  respondent  Porter,  were  bank- 
ers and  brokers  in  the  city  of  New  Tork,  under  the  firm  name  of  Soutter  & 
Co.,  and  continued  to  do  business  as  such  until  September  28,  1885,  when 
they  failed.  After  the  death  of  James  T.  Soutter,  his  executors  loaned  and 
placed  in  their  hands  as  a  firm  a  large  amount  of  the  assets  of  the  estate  of 
James  T.  Sputter,  and  at  the  time  of  their  failure  they  were  largely  indebted 
to  that  estate.  By  the  new  accounting  the  appellant  seeks  to  compel  the  re- 
spondent to  render  an  account  in  reference  to  the  assets  of  James  T.  Soutter, 
which  thus  came  to  the  firm  of  Soutter  <%.  Co.,  and  for  which  they  were  in- 
debted. But  those  assets  did  not  come  to  the  respondent,  nor  under  his  con- 
trol as  executor.  No  part  of  them  was  set  aside  or  appropriated  as  the  por- 
tion of  Robert  Soutter  under  his  father's  will.  Theyremalned  subject  to  the 
control  of  the  executors  of  James  T.  Soutter's  will,  and  to  those  executors  the 
firm  were  bound  to  account  for  them ;  and  for  aught  that  appears  those  execu- 
tors and  that  estate  are  abundantly  able  to  respond  to  the  estate  of  Robert 
Soutter  for  his  share  of  the  former  estate  under  his  father's  will.  The  assets 
belonging  to  the  father's  estate  in  the  hands  of  Soutter  &  Co.  are  still  sub- 
ject to  administration  by  the  executors  of  the  father's  estate,  and,  if  any  share 
of  them  belongs  to  the  estate  of  Robert  Soutter,  it  must  come  through  them. 
The  respondent  cannot  be  held  to  have  received  any  portion  of  those  assets 
as  executor  of  Robert  Soutter,  simply  because  he  was  a  member  of  the  firm 
of  Soutter  &  Co.  He  could  not  become  responsible  for  those  assets  as  execu- 
tor of  Robert  Soutter  until  they  should  come  into  his  hands  as  executor.  It 
may  turn  out  on  the  accounting  of  the  executors  of  James  T.  Soutter  that  no 
part  of  those  assets  will  be  needed  to  discharge  the  obligation  of  the  estate  of 
James  T.  Soutter  to  that  of  Robert  Soutter.  So  far  as  it  is  shown  in  this 
record,  if  there  is  any  further  obligation  on  the  part  of  this  respondent  as  ex- 
«cutor,  it  is  because  he  neglected  for  so  long  time  to  procure,  from  the. estate 
of  James  T.  Soutter,  Robert's  share  thereof;  but  it  is  not  Sliown  that  tbab 
neglect  has  caused  any  damage  to  the  estate  of  Robert  Soutter,  and  whetaer 
it  has  or  not  cannot  well  be  known  until  there  has  been  an  accounting  of  tha 
executors  of  James  T.  Soutter. 

The  proper  remedy  of  this  appellant  is  to  have  an  administrator  de  bonU 
non  with  the  will  annexed  of  her  husband's  estate  appointed.    He  can  call 
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the  executors  of  James  T.  Soutter  to  an  account,  and  compel  payment  by  them 
to  him  of  whatever  may  still  be  due  under  the  will  of  Jamea  T.  Soutter  to 
the  estate  of  Bobert  Soutter,  and  he  will  have  ample  power  by  proceedings 
before  the  surrogate,  or  by  a  proper  action,  to  call  the  proper  parties  to  an  ac- 
count for  the  estate  of  James  T.  Soutter.  It  may  turn  out  that  that  estate  is 
still  sufficient  to  pay  whatever  remains  due  to  the  estate  of  Bobert  Soutter, 
and,  if  it  is  not,  that  the  execntors  thereof  are  able  to  respond  for  whatever 
of  that  estate  has  been  lost  through  their  negligence  or  misfeasance.  If, 
however,  it  should  turn  out  that  the  estate  of  Robert  Soutter  has  been  dam- 
aged by  the  delay  of  the  respondent  in  collecting  from  the  executors  of  Jamee 
T.  Soutter  what  was  due  to  the  estate  of  Robert  Soutter,  the  respondent  can 
then  be  called  to  an  account  by  the  administrator  de  bonis  7ton.  fiat  in  this 
proceeding,  in  the  absence  of  any  proof  that  any  portion  of  the  estate  of 
James  T.  Soutter  came  to  him  as  executor,  or  was  ever  set  apart  to  the  es- 
tate of  Robert  Soutter,  or  that  the  latter  estate  has  been  damaged  by  the  de- 
lay, there  is  no  ground  whatever  for  calling  him  to  an  account.  We  are  there- 
fore of  opinion  tliat  the  appellant  did  not  make  a  case  which  required  the  sur- 
rogate to  order  the  respondent  to  render  a  further  account,  and  the  order  of 
the  general  term  should  be  affirmed,  with  costs. 
(All  concnr.) 

a06  N.  T.  470)  

Helck,  Adm'r,  etc.,  v.  Reinheimer  and  another,  impleaded,  etc.* 
(Qnirt  of  ApiteaU  of  New  York.    April  26,  1887.) 

AaTB.N'DPTIA'L  CoSTBACrr— COKSTEUCTIOK— CONTmOBKT  PbOTISIOM. 

J.  R.,  living  in  New  York,  executed  a  trust  deed  to  H.  R  ,  reoitingthat  J.  R.  had 
entered  Into  an  antenuptial  contract  with  P.  W.,  whereby  it  was  agreed  that  J.  R., 
on  his  marriaRe,  should  settle  and  convey  certain  land  to  H.  R.,  to  the  use,  benefit, 
and  behoof  of  P.  W.,  in  the  following  manner:  (1)  In  the  event  of  the  death  of  J. 
B.,  the  said  P.  W.  shall  iiave  the  use  of  the  south  half  of  the  property  durinf;  her 
natural  life,  and  after  her  decease  it  shall  revert  to  the  heirs  of  the  said  J.  R.  (2) 
The  use  of  the  other  half  of  said  premises  during  the  minority  of  E.  R.,  Jr.,  and  M. 
R.,  children  of  J.  R.  hy  a  former  marriage;  and,  when  they  cbme  of  age,  that  they 
shall  liave  the  north  half  of  the  property  conveyed  to  them  ;  and  in  the  event  of  the 
decease  of  P.  W.  without  issue  daring  the  life-time  of  said  J.  R.,  all  the  property 
shall  be  transferred  back  to  J.  R.  C3j  The  said  J.  R.  agrees  to  adopt  C.  W.,  son  of 
P.  W.,  and,  in  the  event  of  having  no  issue  by  P.  W.,  that  C.  W.  shall  be  joint  and 
co-heir  with  H.  R.,  Jr.,  and  M.R.  The  marriage  was  consummated,  and  P.  W.  died 
thereafter.  ButnequeoUy  J.  R.  executed  a  mortgage  on  the  land.  Held,  that  the 
effect  of  the  deed  was  to  vest  in  P.  W.,  (or  P.  R.,)  in  case  shesurvived  J.  R.,  an  estate  for 
her  life  in  the  south  half  of  t)ie  property,  leaving  the  remainder  in  fee  to  J.  R.,  and 
in  the  same  contingency  to  vest  m  her  an  estate  during  the  minorities  of  H.R.,  Jr., 
and  M.  R.,  in  the  north  half  of  the  premises,  with  remainder  in  fee  to  H.  R.,  Jr., 
and'M.  R.,  to  vest  in  them  on  the  death  of  J.  R.,  in  the  life-time  of  P.  R.,  and  to 
take  effect  in  poseession  on  their  coming  of  age ;  that  no  estate  wasvested  in  H.  R., 
as  the  deed  was  a  mere  conveyance  to  the  use  uf  the  named  beneficiaries,  which  uses 
would  be  executed  by  the  New  York  statute  without  any  conveyance,  and  that  those 

{trovisiona  werenot  to  take  effect  exceptin  the  contingency  of  J.  R.  dying  during  the 
ife-time  of  P.  R.;  and  that,  she  having  died  before  J.  K.,  the  deed  on  her  death 
ceased  to  operate,  and  the  whole  title  remained  in  him,  so  that  the  mortgage  exe- 
cuted bv  him  was  valid. 

Action  to  foreclose  mortgage.    Judgment  for  defendant.   Plaintiff  appeals. 
John  F.  Anderson,  for  appellant.    T.  F.  Bush,  for  respondents. 

Bataixo,  J.  This  was  an  action  to  foreclose  a  mortgage  on  real  estate,  ex- 
ecuted In  the  year  1873  by  Jacob  Reinheimer  and  his  wife,  Philipena,  to  the 
plaintiff's  intestate,  to  secure  the  payment  of  money  lent.  None  of  the  de- 
fendants answered  except  Henry  Reinheimer  and  Henry  Reinheimer,  Jr. 
The  execution  of  the  mortgage,  and  the  amount  due  thereon,  were  not  dis- 
puted ;  but  the  two  defendants  who  answered  set  up  as  a  defense  that,  at  the 

■  Reversing  40  Hun,  637. 
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time  of  the  execution  of  the  mortgage,  the  mortgagor,  Jacob  Reinhelmer,  had 
no  title  to  the  mortgaged  premises,  and  had  acquired  none  since;  that  in  1864 
he  had  conveyed  said  premises  to  the  defendant,  Henry  Beinheimer,  in  trust 
for  the  twneflt  of  said  Philipena  and  the  heirs  of  said  Jacob;  and  that  said 
Henry  still  owned  them  for  the  purposes  of  the  trust;  and  they  demanded  aa 
relief  that  the  complaint  be  dismissed,  and  that  the  premises  be  adjudged  free 
from  the  lien  of  said  mortgage.  The  plaintiff  them  amended  his  complaint, 
and  alleged  that  the  trust  set  up  in  the  answer  had  terminated;  that  the  deed 
was  void;  and  demanded,  in  addition  to  the  judgment  of  foreclosure,  that  the 
alleged  trust  deed  be  adjudged  null  and  void.  The  same  answer  was  then 
made  to  the  amended  complaint,  and  the  issues  were  tried  before  the  court 

No  question  of  fact  was  involved,  but  only  the  construction  and  effect  of 
the  deed  from  Jacob  Beinheimer  and  wife  to  Henry  Reinheimer,  given  in 
1864;  the  defendants  contending  that  it  created  a  valid  trust,  and  that  the 
mortgage  created  no  lien,  and  the  plaintiff  insisting  that  the  deed  was  of  no 
effect. 

Neither  of  the  parties  made  any  objection  to  the  trial  of  this  issue  in  the 
foreclosure  suit.  If  the  objection  had  been  raised  that  the  defendants  claimed 
under  a  title  paramount  to  the  mortgage,  it  would,  according  to  some  of  the 
cases  cited,  have  been  the  duty  of  the  court  to  refuse  to  try  that  issue.  It  is 
not  necessary  to  decide  that  question  now,  but,  if  thatcourse  had  been  taken, 
the  judgment  rendered  would  have  had  no  effect  upon  the  rights  of  either 
party,  so  far  as  the  question  of  the  validity  or  effect  of  the  trust  deed  is  con- 
cerned. But,  instead  of  taking  the  objection,  both  parties  submitted  their 
rights,  in  that  regard,  to  the  adjudication  of  the  court.  •  The  court,  at  special 
teiTn,  decided  that  the  deed  of  September,  1864,  to  Henry  Reinheimer,  and  the 
contract  therein  recited,  were  intended  as  a  marriage  settlement  for  the  ben- 
efit of  the  children  of  the  marriage  between  said  Philipena  Reinheimer,  as  well 
as 'for  the  said  Philipena,  and  created  a  valid  implied  trust  for  the  benefit  of 
said  children,  and  a  power  in  trust  in  favor  of  said  Henry;  and  that  the  mort- 
gage to  plaintiff's  intestate  conveyed  no  interest  in  the  mortgaged  premises; 
and  accordingly  rendered  judgment  dismissing  the  complaint,  with  costs. 
The  general  term,  on  appeal  from  the  judgment,  decided  that  the  question  of 
the  validity  and  effect  of  the  trust  deed  should  not  have  been  tried  in  this  ac- 
tion, the  interests  of  those  claiming  under  that  deed  not  being  subsequent  to 
the  mortgage,  but  being  adverse  to  it;  and  that  the  complaint  should  be  dis- 
missed, with  costs,  as  to  the  two  defendants  who  had  answered,  but  without 
any  decision  on  the  merits;  and  that  as  to  the  other  defendants  the  usual  de- 
cree of  foreclosure  should  be  granted.  Judgment  was  entered  in  conformity 
with  this  decision,  containing  a  provision  that  the  judgment  should  not  prej- 
udice any  parties  who  might  be  interested  under  the  construction  of  the  trust 
deed,  or  involving  its  validity  or  effect. 

We  do  not  concur  in  the  view  taken  by  the  court  at  general  term.  If  the 
defendants  had  claimed  that  they  had  been  improperly  made  parties  defend- 
ant, because  their  rights  were  paramount  and  not  subsequent  to  the  mortgage, 
and  could  not  properly  be  litigated  in  this  action,  it  might,  as  before  stated, 
have  been  proper  to  dismiss  the  complaint  with  costs,  as  to  them,  for  that 
reason.  But  in  this  case,  instead  of  taking  any  such  ground,  they  themselves, 
in  their  answer,  set  up  their  claims  under  the  trust  deed,  and  asked  that  they 
be  adjudicated  upon,  and  demanded  judgment  that  the  mortgaged  premises 
be  freed  from  the  mortgage,  and  that  it  be  discharged  of  record;  and  on  the 
trial  both  parties  litigated  the  question,  and  the  defendants  obtained  judg- 
ment in  their  own  favor  thereon.  Under  these  circumstances,  we  think  that 
it  was  too  late  to  take  the  ground  that  the  dismissal  of  the  complaint,  as  to 
them,  should  be  sustained  on  the  ground  that  the  questions  could  not  prop- 
erly be  litigated  in  this  action.  Both  parties  having  consented  to  litigate 
and  having  actually  litigated  them  in  this  form,  we  think  they  would  both  ba 
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bound  by  the  Judgment  Jordan  v.  Van  Epps,  85  N.  T.  435,  436;  Barnard 
V.  Onderdonk,  98  N.  Y.  158.  163, 

We  must  therefore  consider  the  case  as  to  the  two  defendants,  who  are  re- 
spondents on  this  appeal,  upon  the  merits.  As  to  the  other  defendants, 
whose  interests  are  alleged  in  the  complaint  to  be  subsequent  and  subject  to 
the  mortgage,  and  who  have  not  answered,  the  judgment  will  not  estop  them 
as  to  any  rights  which  they  may  have  by  title  paramount  to  the  mortgage. 
But  as  to  the  twro  respondents,  one  of  whom  is  the  trustee  named  in  the  al- 
leged trust  deed,  and  %he  other  one  claiming  to  be  a  beneficiary  thereunder,  a 
valid  judgment  can  be  rendered  determining  the  questions  which  they  have 
voluntarily  litigated  in  this  action. 

The  deed  of  September,  1864,  under  which  they  claim,  is,  in  substance,  to 
the  following  effect:  It  recites  an  antenuptial  contract  between  Jacob  Bein- 
heimer,  then  the  owner  in  fee  of  the  mortgaged  premises,  bearing  date  the 
thirteenth  of  August,  1863,  of  the  first  part,  Philipena  Winegarth  of  the  sec- 
ond part,  and  Henry  Reinheimer.  brother  of  said  Jacob,  of  the  third  part; 
that  a  marriage  is  shortly  to  be  solemnized  between  said  Jacob  and  said  Phili- 
pena; and  therefore  it  is  agreed  as  follows:  First.  The  said  Jacob  agrees 
that,  in  case  the  intended  marriage  is  solemnized,  he  and  said  Philipena  will. 
by  a  sufficient  conveyance,  settle  and  convey  the  land  in  question  on  and  to 
said  Henry,  "to  theuse,  henefl,t,and  behoof  o/ the  said  Philipena,  inmanner 
following:"  That,  tn  the  event  of  the  decease  of  the  said  Jacob  Reinheimer 
during  t?ie  life-time  of  the  said  Philipena, she  shall  have  the  use  of  the  south 
halfot  the  property  during  her  natural  life,  and,  after  her  decease,  the  same 
shall  reoertio  the  heirs  of  said  Jacob  Reinheimer;  and,  second,  the  use  of  tfie 
other  halfot  said  premises  during  the  minority  of  Henry  Reinheimer  and 
Mary  Reinheimer,  two  children  of  said  Jacob  by  a  former  marriage,  and,  when 
they  become  of  age,  that  they  shall  have  the  north  half  of  said  property  con- 
veyed to  them;  and,  in  the  event  of  the  decease  of  the  said  Philipena  without 
issue  during  the  life-time  of  the  said  Jacob,  all  the  property  sliall  be  trans- 
ferred back  to  said  Jacob.  Third.  The  said  Jacob  agrees  to  wdopt  Christ 
Anton  Winegarth,  son  of  his  said  intended  wife,  and  place  him  in  every  re- 
spect on  equal  terms  with  whatever  children  may  issue  from  the  marriage; 
and.  in  case  there  should  be  no  such  issue,  that  said  Christ  Anton  shall  be 
joint  and  co-heir  with  said  Henry  and  Mary  Reinheimer.  After  this  recital, 
the  deed  of  September,  1864,  proceeds  to  recite  that  the  marriage  has  taken 
place,  and,  in  pursuance  of  the  agreements  and  covenants  contained  in  the 
antenuptial  contract,  conveys  the  land  in  question  to  Henry  Reinheimer  for 
the  use  and  purpose  therein  mentioned.  The  legal  effect  of  this  deed  was,  in 
our  judgment,  to  vest  in  Philipena.  in  case  she  should  surviye  her  husband, 
an  estate  for  her  own  life  in  the  south  half  of  the  land,  leaving  the  remainder 
in  fee  to  Jacob;  and  in  the  same  contingency  to  vest  in  Jier  an  estate,  during 
the  minorities  of  Henry  and  Mary,  in  the  north  half  of  the  premises,  with  re- 
mainder in  fee  to  said  Henry  and  Mary,  to  vest  in  them  on  the  death  of  Jacob 
in  the  life-time  of  Philipena,  and  to  take  effect  in  possession  on  their  coming 
of  age;  that  no  trust-estate,  and  no  estate  whatever,  was  vested  in  Henry, 
the  grantee  named  in  the  deed ;  but  it  was  a  mere  conveyance  to  him  to  the 
nse  of  the  respective  beneficiaries  named,  which  uses  would  be  executed  by  the 
statute  without  any  conveyance;  and  that  those  provisions  were  not  to  take 
etfect  at  all,  except  in  the  contingency  of  Jacob  dying  during  the  life-time  of 
Philipena. 

The  intention  clearly  was  to  provide  for  Philipena  In  case  she  should  sur- 
vive Jacob;  and,  she  having  died  before  him,  the  deed,  on  her  death,  ceased 
to  operate,  and  the  whole  title  remained  in  him.  The  purpose  of  the  ante- 
nuptial agreement,  and  of  the  deed,  seems  to  have  been  only  to  provide  for 
the  case  of  Jacob  dying  in  the  life-time  of  his  wife,  leaving  him  to  take  care 
of  and  provide  for  his  children  in  case  he  should  survive  her.    There  is  no 
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provision  In  the  agreement  or  in  the  deed  for  the  issne  of  the  marriage,  in 
any  event.  An  Intention  to  provide  for  them  is  sought  to  be  implied  from 
the  provision  in  the  agreement  that,  in  the  event  of  the  decease  of  Phllipena 
without  issue  during  the  life-time  of  Jacob,  all  the  property  shall  be  assigned 
back  to  the  said  Jacob;  but  it  is  impossible  to  siiy  that  this  provision  is,  ol! 
itself,  sufficient  to  create  any  trust  in  their  favor;  for  there  is  nothing  in  the 
deed  providing  that  if  Philipena  should  die  before  Jacob,  leaving  issue,  such 
issue  should  derive  any  benefit  from  the  property.  The  provision  for  the 
adoption  of  Clirist  Anton  Winogarth  gave  him  no  greatpr  rights  than  those  of 
the  children  of  Jacob,  born  either  before  or  after  the  marriage.  As  their  in- 
terests were  subject  to  the  contingency  of  Philipena  surviving  Jacob,  they 
were  defeated  by  her  death  during  his  iife-time.  We  think  the  mortgage  given 
to  the  plaintiil's  intestate  was  a  valid  lien  upon  the  moitgaged  premises,  and 
that  the  deed  to  Henry  Reinheimer  ceased  upon  the  death  of  Philipena  to  have 
any  operation,  Jacob  iieinhcimer  being  then  living. 

The  judgment  of  the  general  and  special  term  should  be  reversed,  and  the 
usual  judgment  for  the  foreclosure  of  the  mortgage  and  sale  of  the  mortgaged 
premises  should  be  rendered  in  favor  of  the  plaintiff,  with  costs. 

(All  concur.) 

(105  N.  Y.  608) 

McDonald  «.  Davis.* 
(Omrl  of  Appeals  of  New  Tork.    ^ay  8, 1887.) 

1.  BAITKRnPICY — DiSCBAKQE — EFriOT  UPON  JdCOMERT. 

A  discharge  in  bankruptcy  under  act  of  congress  of  1867  operates  as  a  bar  to  a  suit 
upon  a  judgment  founded  on  a  debt  existing  at  the  time  the  bankruptcy  proceed- 
ings were  commenced,  which  debt  was  provable,  and  in  fact  proved,  in  the  bank- 
ruptcy proceedings. 

2.  Sams— Stay  of  FBocEECiNas. 

In  a  suit  upon  such  judgment,  the  discharge  in  bankruptcy  is  no  less  a  bar  by 
reason  of  an  order  in  the  bankruptcy  court  vacating  a  stay  which  defendant  had 
procured  in  the  original  action,  and  permitting  tlie  plaintiff  to  proceed  with  liis 
case  the  same  as  if  never  restrained,  and  permitting  him,  in  case  of  judgment,  to 
take  any  other  proceedings  that  th6  law  and  i>ractice  of  the  state  court  allowed. 

Appeal  from  general  term  of  the  supreme  court.  First  department. 

Action  upon  judgment  obtained  against  the  defendant  in  the  state  of  Call* 
fornia. 

Joseph  H.  Choate  and  Henry  A.  Root,  for  appellant.  Bdmund  Randolph 
Robinson,  for  respondent. 

Peckham,  J.  The  judgment  sued  on  herein  was  obtained  in  the  state  of 
California  against  defendant,  intermediate  the  commencement  by  him  of  vol- 
untary proceedings  in  bankruptcy  in  that  stat«,  and  the  granting  of  the  dis- 
charge therein.  The  judgment  was  founded  upon  a  debt  which  existed  at  the 
time  the  bankruptcy  proceedings  were  commenced,  which  debt  was  provable, 
and  WHS  in  fact  proved,  in  the  bankruptcy  proceedings. 

Under  the  bankrupt  act  of  1841,  this  court  held  that  a  discbarge  in  bank- 
ruptcy operated  upon  such  a  judgment.  Clark  v.  Rowling,  3  N.  Y.  216. 
The  ground  upon  which  that  decision  rested  was  that  although,  technically,  a 
judgment  upon  a  contract  merged  the  original  debt,  yet  it  did  not  do  it  so 
completely  that  the  court  could  not  look  behind  the  judgment  to  see  upon 
what  it  was  founded,  for  the  purpose  of  protecting  the  equitable  rights  of  the 
parties  in  their  original  relations  to  each  other.  It  was  said  that  in  such  a 
case  a  judgment,  instead  of  being  regarded  strictly  as  a  new  debt,  was  to  be 
looked  upon  as  the  old  debt  in  a  new  form, so  as  to  prevent  a  technical  merger 
from  working  injustice. 

-   'Overruling  28  Hun,  S3. 
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The  learned  counsel  for  the  plaintiff  cHaims,  however,  that  there  are  some 
provisions  of  the  late  bankrupt  law  which  differ  in  such  a  material  degree 
from  those  of  tlie  law  of  1841  aa  to  call  for  a  different  disposition  of  the  case. 
It  is  urged  that  in  the  act  of  1841  there  was  no  provision  for  a  stay  of  pro- 
ceedings in  an  action  prior  to  the  discharge  in  bankruptcy,  and  hence  a  judg- 
ment obtained  prior  thereto  should  be  discharged  by  the  certificate;  while  in 
the  later  act  there  is  an  express  provision  for  such  a  stay,  and  a  defendant  has 
a  legal  right  to  it.  The  argiunent,  then,  is  that  if,  having  the  legal  right  to 
a  stay,  be  does  not  procure  it,  or,  having  once  procured  it,  if  it  have  been  va- 
cated by  reason  of  his  own  neglect,  the  Judgment  then  obtained  ought  to  merge 
the  debt,  and  escape  the  force  of  the  discharge  in  bankruptcy. 

Although  it  does  not  appear  that  this  precise  argument  has  been  heretofore 
used  for  the  purpose  of  permitting  such  a  judgment  to  remain  notwithstand- 
ing the  discbai^e,  still  the  question  of  the  effect  of  such  discharge,  under  the 
later  bankrupt  act,  upon  a  judgment  obtained  under  similai'  circumstances  to 
the  one  in  suit,  has  been  decided,  and  we  do  not  think  it  wise  to  open  the 
door  to  farther  discussion  here.  Monme  v.  Upton,  50  N.  T.  593-597.  That 
case  decided  the  question  in  the  same  way  as  Clark  v.  Roibling,  supra.  Noth- 
ing said  or  decided  in  Revere  Copper  Co.  v.  Dimoek,  90  N.  T.  33,  affects  this 
question.  The  judgment  in  that  case  was  subsequent  to  th6  discharge,  and 
the  court  simply  held  that  the  determination,  by  the  judgment,  of  the  exist- 
ence of  a  debt  on  that  day,  was  conclusive,  and  Uie  prior  discharge  could  not 
be  set  up  to  dispute  the  absolute  verity  which  the  judgment  imported.  The 
cases  of  Clark  v.  Rowling  and  Monroe  v.  Upton,  supra,  were  cited  with  ap- 
proval, and  distinguished  from  the  one  then  under  discussion.  The  case  went 
to  the  supreme  court  of  the  United  States,  where  the  judgment  was  affirmed; 
the  court  holding  that,  as  the  discharge  had  been  obtained  before  the  entry  of 
the  Judgment,  application  to  tl^e  com-t  should  have  been  made  for  leave  to 
pleiid  it  as  a  defense,  and  as  that  was  not  done,  the  judgment  was  valid  ^ke 
any  other  judgment  in  an>aetion  where  a  good  defense  existed,,  but  had  not 
been  pleaded,  and  that  such  defense  could  not  thereafter  be  set  up  in  an  action 
on  the  judgment.  Dimoek  v.  Revere  Copper  Co.,  117  U.  S.  559-565,  6  Sup. 
Ct.  Rep.  855.  There  IS  nothing  in  the  case  of  ITill  v.  Harding,  107  U.  S.  681, 
"2  Sup.  Ct.  Rep.  404,  which  Impairs  the  authority  of  the  two  cases  in  this  court 
already  referred  to,  and  we  must  still  adhere  to  the  law  as  therein  decided, 
although  the  courts  of  some  other  states  may  have  taken  a  different  view  of 
the  question. 

Of  course  the  discharge  operates  only  when  pleaded  like  th6  defense  of  a 
release  or  payment,  and  it  must  exist  in  order  to  be  pleaded;  hence  the  answer 
to  the  plainttfl's  claim  that  the  supreme  court  of  California  was  the  only  tri- 
bunal to  which  to  apply  for  leave  to  set  up  the  discharge.  If  the  discharge 
had  been  in  existenee  before  Judgment  was  entered,  undoubtedly  that  tribunal 
would  have  been  the  one  to  apply  to  for  leave  to  set  it  up  as  a  defense  to  the 
action.  Ab  11  had  not  been  granted  at  that  time,  it  was  then  competent  to 
interpose  it  as  a  shield  to  any  proceeding  taken  to  enforce  the  judgment  by 
a-sking  for  a  perpetual  stay  upon  the  execution,  if  one  were  issued,  or  by  set- 
ting it  up  as  an  anQ,weir  to  any  action  brought  upon  the  judgment.  Tliis  is 
all,  as  I  understand  the  cases,  that  has  been  decided  by  any  court  of  this  state, 
or  by  the  supreme  court  of  the  United  States.  ' 

The  next  question  is  as  to  the  construction  and  effect  of  the  order  in  the 
bankruptcy  court  In  California  vacating  thei  stay  which  defendant  had  pro- 
cured, and  permitting  plaintiff  to  proceed  with  'bis  case  the  same  as  if  never 
restrained,  and,  in  case  he  obtained  judgment' therein,  permitting  him  to 
take  any  other  proceedings  that  the  law  aiid  practice  of  the  state  court  al- 
lowed. We  think  this  order  had  no  effect  by  way  of  limitation  upon  the  subse- 
quent discharge  of.  defendant,  and  that  it  could  therefore  be  properly  pleaded, 
and  its  full  legal  force  insisted  upon,  in  this  action.    The  order  simply  took 
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away  from  tbe  defendant  the  protection  of  the  statute  while  he  was  obtaining 
his  discharge;  leaving  the  plaintiff  at  liberty,  if  be  could,  to  obtain  Judgment, 
and  issue  execution  thereon,  and  enforce  payment  of  his  debt  before  the  dis- 
cbarge was  obtained. 

This  is,  or  might  be,  in  many  cases,  a  most  desirable  privUege  to  a  plaintiff; 
while  the  defendant,  by  his  negligence,  is  deprived  of  his  f r^om  from  har- 
assing litigation  during  the  bankruptcy  proceedings,  which  he  otherwise 
would  be  entitled  to,  and  which  was  one  of  the  reasons  for  the  provision  grant- 
ing a  stay.  Hill  v.  Harding,  supra.  As  we  think  this  to  be  the  true  con- 
struction of  the  order,  it  is  unnecessary  to  examine  the  question  of  its  legality, 
provided  it  were  construed,  as  the  court  at  general  term  did,  as  in  effect  s 
dismissal  of  the  bankrupt  proceedings  as  to  the  plaintiff,  grounded  upon  the 
assumed  right  to  dismiss  them  altogether,  as  to  everybody,  because  the  de- 
fendant had  not  applied  to  be  discharged  within  one  year  after  his  adjudi- 
cation as  a  bankrupt,  there  being,  as  alleged,  no  assets  in  the  hands  of  the 
assignee. 

The  court  should  have  granted  the  motion  of  defendant  to  direct  a  verdict 
for  him  on  the  ground  of  the  discharge  in  bankruptcy  being  a  perfect  defense 
to  the  action.  The  judgment  should  therefore  be  reversed,  and  a  new  trial 
ordered;  costs  to  abide  event. 

(All  concur.) 
006  N.  T.  «7(i>  — — 

Wells,  Faroo  &  Go.  v.  DAvn. 
{Oaurt  of  Apptalt  of  New  Tork.    May  10,  1887.) 

1.  APPBAU— ObJECTIOIT  hot  RaISKD  BeI/]W — FoBBIOK  JUDQMSirt. 

Objections  that  the  copy  of  a  jndgnient  roll  of  the  oonrt  of  a  alstar  state  was  not 
properly  ezemplitied,  which  niigbt  have  been  obviated  if  they  had  been  made  in 
the  trial  court,  cannot  prevail  when  taken  for  the  first  time  in  the  appellate  court. 

2,  EviDSKci — ^AcMiBSiBiLrry — Fobsigh  Judohkht. 

A  copy  of  the  records  of  the  coarts  of  a  sister  state  Is  admissible  in  the  court*  ot 
New  York,  if  proved  in  accordance  with  the  laws  of  that  state. 

S,  OOHFLICT  or  liAWB — IllTEBEST  ON  JCDOXEST. 

A  judgment  given  In  Utah,  in  1877,  provided  for  interest  at  the  rata  ot  10  per  cent., 
which  was  the  lawful  rate  there.  A  suit  was  brought  upon  it  in  New  York,  where 
by  statute  interest  on  judgments  had  been  7  per  cent,  prior  to  1879,  when  it  was 
onanged  to  6  per  cent.  Held,  that  as,  by  the  decisions  of  New  York,  interest  on 
judgments  was  considered  in  the  nature  uf  damages,  the  lex  fori  must  govern,  and 
that  the  plaintiff  should  have  7  per  cent,  up  to  1879,  and  after  that  6  per  cent. 

Appeal  by  defendant  from  judgment  of  the  general  term  of  the  supreme 
court  of  New  York  for  the  First  department. 

Action  on  judgment  recovered  in  the  district  court  for  the  Third  judicial 
district  of  Utah  territory,  against  Erwin  Davis  and  John  N.  H.  Patrick  for 
$7,462.33,  with  interest  thereon  at  the  rate  of  10  per  cent,  per  annum,  from 
the  date  thereof,  till  paid,  together  with  $49  costs  and  disbursements.  Pat- 
rick was  not  served  with  summons  in  this  action.  On  the  ta'ial  had,  the  court 
directed  a  verdict  for  the  plaintiff  for  the  amount  of  the  alleged  judgment, 
with  interest  at  10  per  cent,  from  the  date  of  recovery. 

Henry  A.  Root,  for  appellant.     Wtn.  Bro.  Smith,  for  respondent. 

Danfobth,  J.  There  are  two  questions  in  this  case — First,  whether  the 
paner  purporting  to  be  a  copy  of  a  judgment  roll  of  the  district  court  of  the 
Third  judicial  district  of  the  territory  of  Utah  was  properly  exemplified;  and. 
If  so,  then,  second,  whether  the  plaintiff  was  entitled  in  tins  action  to  recover 
interest  at  the  rate  of  10  per  cent,  upon  the  sum  adjudged  thereby  to  be  due. 

1.  The  act  of  congress  (Rev.  St.  U.  S.  §  905)  requires  that  the  "records 
and  judicial  proceedings  of  the  courts  of  any  state  or  territory  shall  be  proved 
or  admitted  in  any  other  court  within  the  United  States,  by  the  attestation  of 
Uie  clerk  and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together  with 
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a  certificate  of  the  jadge,  chief  justice,  or  presiding  magistrate  that  the  said 
attestation  is  in  due  form."  These  forms  seem  to  have  been  strictly  com- 
plied with.  After  the  exemplification  of  the  record  under  the  seal  of  the 
court  comes  first  the  attestation  of  a  judge  described  as  "judge  of  the  district 
court  of  the  Third  judicial  district,  territory  of  Utah;"  that  the  exemplifica- 
tion referred  to  is  in  due  form  of  law;  that  O.J.  Averell,  whose  name  is  sub- 
scribed thereto,  was  at  its  date  clerk  of  that  court;  and  that  the  signature  of 
his  name  is  genuine.  After  that  is  the  certificate  of  Averell,  described  as 
clerk  of  the  court  referred  to,  that  its  records  are  in  his  custody  as  such  offi- 
cer; that  the  foregoing  is  a  copy  of  so  much  of  said  records  as  constitutes  the 
judgment  record  in  said  cause;  that  he  has  compared  the  same  with  the  orig- 
inal; and  that  the  same  is  a  correct  transcript  therefrom  and  the  whole  of 
such  original.  To  this  is  affixed,  as  he  ceiiifies,  his  official  seal.  We  have 
therefore  a  copy  of  the  entire  record,  the  attestation  of  the  clerk,  the  seal  of 
the  court,  and  the  certificate  of  an  officer  described  as  "judge"  of  the  court 
in  which  the  judgment  disclosed  by  the  record  appears  to  have  been  rendered. 

The  appellant's  objection  at  this  point  is  that  tlie  certificate  does  not  show 
that  the  person  making  it  was  either  "sole  judge,  chief  justice,  or  presiding 
magistrate  of  the  court;"  nor  that,  at  the  time  of  making  it,  the  court  from 
which  it  purports  to  come,  was  composed  of  one  judge  only,  and  that  the  per- 
son making  the  certificate  was  that  judge.  If  this  objection  had  been  pre- 
sented to  the  trial  court  and  there  insisted  upon,  it  would  be  necessary  to  con- 
sider whether,  in  view  of  the  decisions  of  other  courts,  cited  by  the  learned 
counsel  for  the  appellant,  it  would  not  be  ground  of  error.  But  it  was  not 
there  pointed  out. 

The  objections  to  the  admission  of  the  copy  of  the  judgment  were  of  a  dif- 
ferent character.  It  was  assumed  by  the  defendant  that  the  provisions  of  the 
laws  of  the  United  States  applied  to  the  case;  but  it  was  said  (1)  that  no  ev- 
idence bad  been  offered  of  the  organization  of  the  court  "which  rendered  it" 
as  a  territorial  court  of  Utah,  and  that  the  judgment  does  not  prove  the  orgau- 
izalion  of  that  court;  (2)  that  the  certificate  of  the  clerk  does  not  certify  that 
the  judge  whose  signature  is  attached  to  the  certificate  was  a  judge  of  the 
district  court  of  Utah,  and  that  the  exemplification  is  not  a  proper  one. 

In  Bumell  v.  Weld,  76  N.  Y.  103,  to  which  the  appellant  calls  our  atten- 
tion, it  appeared  that  the  copy  of  the  record  offered  in  evidence  was  objected 
to  upon  the  trial  upon  the  ground  that  "it  was  not  properly  exemplified,  as 
required  by  the  act  of  congress,  in  that  there  was  no  certificate  of  the  chief 
justice, "  and  we  were  constrained  to  sustain  an  appeal  from  the  ruling  of  the 
court  below  because  the  (defect  was  specifically  pointed  out  at  the  time  its  ad- 
mission was  objected  to.  It  was  not  so  in  the  case  at  bar.  Had  it  been, 
other  evidence  might  have  been  offered.  An  objection  which  could  be  obvi- 
ated if  made  in  time  cannot  prevail  when  taken  for  the  first  time  in  an  appel- 
late court.  The  same  remarks  apply  to  the  point  now  made  also  for  the  first 
time,  that  the  seal  to  the  attestation  clause  was  put  directly  upon  the  paper, 
whereas  it  is  urged  it  should  have  been  impressed  upon  wax  or  other  adhesive 
substance.  Without  reference,  however,  to  the  laws  of  the  United  Sta(«s, 
supra,  we  think  the  record  was  properly  certified  under  the  provisions  of  the 
laws  of  this  state,  and  so  admissible  in  evidence. 

But  we  think  the  court  erred  in  allowing  interest  upon  the  cause  of  action 
at  the  rate  of  10  per  cent,  per  annum.  The  judgment  sued  upon  was  entered 
in  October,  1877,  upon  a  verdict  of  $7,462.33,  and  the  record  recites  "that,  by 
virtue  of  the  law  and  the  premises  aforesaid," — the  proceedings  in  the  action, 
— "it  is  ordered  and  adjudged  that  said  plaintiff  have  and  recover  from  said 
defendants  the  sum  of  seven  thousand  four  hundred  and  sixty-two  and  38-100 
dollars,  with  interest  thereon  at  the  rate  of  ten  per  cent,  per  annum  from  the 
date  hereof  till  paid."  Upon  the  trial  the  plaintiff's  counsel  proved,  against 
objection  and  exception  by  the  defendant,  that,  under  the  laws  of  Utah  relat- 
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ing  to  the  subject.  It  was  lawful  to  take  10  percent,  interest  per  annum,  when 
the  amount  of  interest  has  not  been  specified  or  agreed  upon,  and  computed 
Interest  upon  the  recovery  from  its  date  at  10  per  cent,  per  annum,  making, 
at  that  rate,  the  sum  due  upon  the  judgment  of  principal  and  interest,  $12,- 
063.88.  This  sum  the  court  held  the  plaintiff  was  entitled  to  recover,  and  the 
defendant  by  proper  exceptions  to  this  ruling,  and  exceptions  to  the  refusal 
of  the  court  to  charge  otherwise,  has  fairly  raised  the  proposition  upon  which 
he  asks  a  modification  of  the  judgment  which  followed  this  ruling.  We  think 
his  contention  must  prevail  under  the  rule  already  declared  by  this  court,  that 
interest  is  given  upon  a  judgment,  not  on  the  principle  of  implied  contract, 
but  as  damages  for  delay  in  performing  the  obligation. 

In  Taylor  v.  Wing,  84  N.  Y.  471,  the  mortgage  In  teims  called  for  interest 
"at  seven  per  cent,  until  paid, "  and  by  the  judgment  interest  at  the  same  date 
was  directed  to  be  paid  on  the  amount  found  due  from  the  date  of  the  decis- 
ion. Upon  appeal  this  was  held  to  be  wrong,  and  that  after  judgment  the 
mortgage  was  merged  therein,  and  thereafter  plaintiff  was  entitled  to  inter- 
est, not  by  virtue  of  the  moi-tgoge,  but  of  the  judgment,  and  that  the  interest 
should  have  been  at  the  lawful  rate,  i.  e.,  6  per  cent.  To  the  same  effect  was 
Salterv.  Railroad  Co., 86  N.  Y,  401.  In  Proutyv.  Lake  Shore,  diif.B.liy. 
Co.,  95  N.  Y.  667,  the  judgment  before  the  court  was  by  its  terms  payable 
with  interest.  In  0^ Brian  v.  Toung,  Id.  428,  that  provision  was  lacking,  but 
each  judgment  was  recovered  when  the  statutory  rate  of  interest  was  7  per 
cent.,  and  as  to  each  it  was  held  that  the  amount  of  interest  to  be  collected  on 
execution  must  be  governed  by  statute,  and  that  the  rate  changed  when  the 
general  law  reduced  that  rate  to  6  per  cent.  Laws  1879,  o.  538.  The  fact 
that  one  judgment  specifically  provided  for  the  payment  of  interest  was  not 
supposed  to  create  any  distinction  in  the  application  of  the  law  regulating  that 
question.  The  law  of  the  state  made  every  judgment  interest  bearing,  and 
the  obligation  for  its  payment  was  not  increased  or  varied  by  inserting  a  di- 
rection to  that  effect  in  the  record.  The  provision  in  the  judgment  of  Utah, 
therefore,  in  regard  to  interest,  is  of  no  more  force  in  regulating  the  rate  of 
interest  upon  suit  brought  in  this  state  than  is  the  statute  of  that  territory 
which  justified  its  court  in  allowing  it.  As  the  increase  is  allowed,  not  as  in- 
terest, but  as  damages,  its  measure  must  be  that  of  the  state  where  the  action 
for  its  recovery  is  brouglit.  The  lex  fori  governs.  This  is  the  necessary  re- 
sult x>f  the  decisions  in  this  court  already  referred  to,  and  the  same  doctrine, 
as  to  similar  cases,  prevails  in  the  courts  of  Massachusetts.  Clark  T.  Child, 
136  Mass.  344. 

The  respondent  relies,  as  against  this  position,  tipon  an  expression  in  one 
of  the  opinions  in  the  O'Brien  Cote,  supra,  to  the  effect  that  when  a  judgment 
requires  a  specified  rate  of  interest  to  be  paid,  the  rate  specified  becomes  a 
part  of  the  obligation  to  be  discharged.  That  was  said  in  reviewing  Prouty 
y.  Lake  Shore,  etc.,  R.  Co.,  gupra, — a  decision  in  equity  which  provided  for 
a  specific  performance  of  a  contract  between  parties  in  respect  to  certain  divi- 
dends in  arrear  directed  to  be  paid,  "with  interest  thereon  from  the  entry  of 
judgment  until  the  same  shall  have  been  fully  paid  and  satisfied. "  The  clause 
was  held  to  be  insuiUcient  to  justify  the  collection  of  interest  at  7  per  cent,  after 
the  act  of  1879,  although  the  judgment  was  recovered  before  that  time;  and 
the  remark  quoted  was  by  way  of  argument  merely,  not  essential  to  a  disposi- 
tion of  any  question  upon  which  the  case  finally  turned,  nor  to  the  conclusion 
that  interest  upon  a  judgment  was  allowable  by  way  of  penalty  or  damages 
for  default.  (k>nceming  it,  neither  the  law  of  Utah  nor  the  judgment  can 
have  extraterritorial  force.  It  seems  to  me,  therefore,  that  the  interest  to  be 
allowed  as  damages  in  this  case  should  be  governed  by  the  law  in  force  in  this 
state  at  the  time  of  the  trial,  (Laws  1879,  c.  538,)  viz.,  6  per  cent,  but  a  ma- 
jority of  the  court  are  of  opinion  that  tlie  plaintiff  may  properly  recover  7  per 
cent,  interest  from  the  time  of  the  rendition  of  the  judgment  in  Utah  until 
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the  act  of  1879,  supra,  took  effect,  and  from  that  time  at  the  rate  of  6  per 
cent. 

The  judgment  should  therefore  be  modified  by  deducting  the  difference  be* 
tween  these  rates  for  the  times  specified,  and  interest  at  10  per  cent.)  and,  as 
BO  modified,  affirmed,  without  costs  in  this  court. 

(All  concur,  except  Eabi,  and  Finch,  JJ.,  who  vote  for  general  affirm- 
ance.) 

a«  N.  T.  Ml) 

Stone  v.  Pkanklen  Ins.  Co.  of  Boston.' 

(Otuit  iff  Apptab  qf  New  Tori.    May  10,  1887.) 

1.  ImUBAKOB — BbOXSB — CANCSLI^TIOir  o*  Foi>ioY. 

A  broker  procured  au  insuranoe  policy  for  bis  principal,  Mrhlcb  proTided  for  ito 
cancellation  at  any  time  upon  the  return  to  the  ineured  of  a  pro  rata  portion  of  the 
premiam  for  the  une.Tpired  time  of  the  policy.  The  premium  was  never  xiaid  un* 
less  the  fact  that  credit  was  given  to  the  broker  for  the  premium,  could  be  consid- 
ered payment.  Held,  that  a  notice  of  cancellation  was  efiectnal  to  destroy  the  pol- 
icy, though  there  was  no  return  of  aivo  rata  portion  of  the  premium. 

2.  SAMie— NoncB— AaBMCT. 

Notice  to  a  broker  of  the  cancellatioa  of  a  policy  of  iosarance  which  be  bad  pro* 
cored  is  notice  to  the  insured,  where  the  broker  had  been  the  agent  of  the  insured 
for  two  years  previous,  with  a  good  deal  of  discretion  in  procuring  insurance: 
where  the  policy  was  carried  upon  his  credit,  and  remained  in  his  possession  until 
canceled  ;  and  where  for  more  than  three  mouths  after  the  cancellation  of  the  pol- 
icy, and  the  destruction  of  the  property  insured  b^flre,  the  principal  SMtned  to 
recognize  in  all  his  acts  that  the  notice  of  caooelUuon  to  the  oroket  was  binding 
upon  him.  , 

&DOES,  C.  J.,  dissenting. 

Appeni  from  general  term  of  the  supreme  court  of  Ifew  York,  Fimt  de> 
partment. 

Action  to  recover  for  loss  of  property  alleged  to  be  insured  against  flro  un- 
der policy  No.  9,190  of  the  Franklin  Insurance  Company  of  Boston. 

Benno  Loetoy,  for  appellant.    Otbom  B,  Bright,  for  respondent. 

Earl,  J.  On  or  about  the  eighteenth  day  of  February,  1881,  the  defend- 
ant issued  a  poUcy  insuring  certain  property  of  the  Standard  Tinware  Com- 
pany of  the  city  of  New  York,  to  the  amount  of  $1,500,  for  one  year  from 
the  sixteenth  day  of  February,  1881.  The  policy  contained  Ihis  clause:  "To 
protect  itself  against  such  increase  or  change  of  the  risk  as  may  not,  under 
the  above  conditions,  render  this  policy  void,  the  company  reserves  to  itself 
the  right  at  any  time,  and  for  any  cause,  to  return  the  assured  the  unexpired 
premliun  pro  rata,  which  shall  have  the  effect  to  cancel  and  annul  this  pol- 
icy." And  also  the  following  clause:  "It  Is  a  part  of  this  contract  that  any 
person,  other  than  the  assured,  who  may  have  procured  this  insurance  to  be 
taken  by  this  company,  through  ito  regularly  appointed  agents,  shall  be 
deemed  to  be  the  agent  of  the  assured  named  in  this  policy,  and  not  of  this 
company,  under  any  circumstances  whatever,  or  in  any  transaction  relating 
to  this  insurance."  The  insurance  was  procured  tiirough  an  Insurance 
broker  named  Frank  from  Langford  &  Co.,  who  were  agents  of  the  defend- 
ant. The  premium  was  never  paid;  but,  by  the  course  of  business  between 
Langford  &  Co.  and  Frank,  they  allowed  Frank  to  take  insurance,  and  pay 
when  it  suited  his  convenience.  On  the  twenty-sixth  day  of  February, 
Langford  &  Co.  sent  to  Frank  this  notice:  "Deah  Sir:  The  Franklin  In- 
surance Company  of  Boston  desire  to  cancel  their  policy  No.  9,190,  covering 
property  of  Standard  Tinware  Co.,  Nos.  894  and  396,  1st  Av.,  N.  Y.  The 
same  will  be  held  binding  until  the  twenty-eighth  inst.,  12  o'clock  noon. 

'AfBrming  34  Han,  633. 
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After  said  date  the  company  will  not  be  liable  for  any  loss  under  said  policy. 
Tours,  respectfully." 

This  notice  came  to  Frank's  hands  about  9  o'clock  a.  m.  on  the  28th,  and 
in  the  evening  of  the  same  day  the  property  insured  was  damaged  by  fire  to 
the  extent  of  $4,600.  Six  other  insurance  companies  had  policies  upon  the 
same  property.  On  the  sixteenth  day  of  June,  1881,  the  Standard  Tinware 
Company  assigned  its  claim  against  the  defendant  upon  its  policy  to  the 
plaintiiT,  and  in  February,  1882,  he  commenced  this  action.  He  claims  that 
the  policy  was  in  force  at  the  time  of  the  Are,  while  the  defendant  claims  that 
it  was  effectually  canceled  before  the  Bre. 

The  plaintiff  contends  that  the  cancellation  was  ineffectual,  because  at  the 
time  of  the  notice  of  cancellation  a  pro  rata  share  of  the  premium  was  not 
returned.  But  the  premium  had  never  in  fact  been  paid.  If  it  could,  in  any 
sense,  be  treated  as  paid,  it  was  so  paid  by  the  credit  given  to  the  broker 
Frank.  Tlie  defendant  had  never  actually  received  anything,  and  therefore 
it  had  nothing  to  return.  If  the  premium  could  be  paid  by  the  credit,  so  it 
could  be  restored  by  the  cancellation  of  that  credit,  and  after  the  defendant 
gave  the  notice  canceling  the  policy  its  charge  against  Frank  or  the  tinware 
company  was  thereby  canceled.  If  it  could  thereafter  enforce  payment  of  the 
premium  against  any  one,  it  would  have  been  only  a  pro  rata  share  thereof 
for  the  time  intervening  between  the  sixteenth  and  the  twenty-eighth  days 
of  February,  at  noon,  when  the  cancellation  took  effect.  It  was  the  agree- 
ment between  the  parties  to  the  insurance  that  tlie  insurance  company  should 
have  the  right  to  cancel  the  policy,  and  it  was  certainly  not  contemplated 
that  it  should  make  a  present  to  the  insured  in  case  the  premium  had  not 
been  paid  as  a  condition  of  its  right  to  cancel.  We  do  not  think,  therefore, 
that  the  contention  is  sound  that  the  cancellation  was  ineffectual  on  account 
of  the  non-return  of  the  pro  rata  portion  of  the  premium. 

It  is  further  claimed  on  behalf  of  the  plaintiff  that  Frank  had  no  authority 
to  receive  this  notice  of  cancellation,  and  that  notice  to  him  was  not  notice  to 
the  insured.  We  are  of  opinion  that,  upon  the  undisputed  evidence.  Frank 
was  so  far  the  agent  of  the  tinware  company  that  notice  to  him  was  notice  to 
that  company.  He  had  been  the  agent  of  the  tinware  company  for  about  two 
years,  through  whom  it  procured  insurance  upon  its  property  from  various 
companies,  in  all  to  the  amount  of  $10,000.  It  does  not  kppear  that  he  re- 
ceived any  particular  instructions  as  to  the  companies  from  which  he  was  to 
receive  insurance,  or  as  to  the  rates  of  premium  or  the  amount  to  be  insured 
by  any  particular  company.  It  is  inferable  that  all  these  matters  were  left  to 
Ms  discretion.  After  the  fire,  Scheider,  the  president  and  general  manager 
of  the  tinware  company,  did  not  know  how  much  insurance  the  company  bad, 
nor  what  policies  it  held,  until  he  called  upon  Frank  the  morning  after  the 
fire,  and  obtained  the  information  from  him.  The  defendant's  policy,  and 
probably  all  the  other  policies,  remained  in  the  possession  of  Frank  until  after 
the  fire.  Frank,  when  he  received  the  notice  of  cancellation,  retained  the 
same,  and  in  no  way  objected  that  he  was  unauthorized  to  receive  the  notice; 
and  when  Scheider  called  upon  him  the  next  morning  after  the  fire  he  informed 
bim  of  the  receipt  of  the  notice,  and  he  in  no  way  questioned  Frank's  authority 
to  receive  it.  On  the  afternoon  of  the  same  day  Langford,  one  of  defendant's 
agents,  called  upon  Scheider,  informed  him  that  the  policy  was  canceled,  and 
thereupon  Scheider  surrendered  it  to  him,  without  objection,  as  a  canceled 
policy.  On  the  day  after  the  fire  formal  notice  of  the  loss,  and  in  about  two 
weeks  after  the  Bre  formal  proofs  of  loss,  were  served  upon  all  the  other  com- 
panies, but  not  upon  the  defendant.  In  the  proofs  of  loss  thus  served  the  insur- 
ances in  the  other  six  companies  were  specified,  and  the  loss  was  apportioned 
among  them  in  proportion  to  the  amounts  respectively  insured  by  them,  and 
one  of  the  companies  specified  in  the  proofs  paid  to  the  tinware  company  Its 
share  of  the  loss  as  thus  determined.    In  those  proofs  the  defendant  was  not 
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named  among  the  insurance  companies  liaving  policies  upon  the  property. 
Xo  claim  of  liability  against  the  defendant  on  its  policy  was  made  until  about 
three  months  after  the  fire,  and  no  proofs  of  loss  were  served  upon  the  defend- 
ant until  about  three  months  and  a  half  after  the  fire.  From  all  these  facts,  in- 
cluding the  stipulation  in  the  policy  above  set  out,  it  is  clear  that  Frank  was 
understood  by  the  parties  to  be  tlie  general  agent  of  the  tinware  company  to 
procure  and  deal  with  this  insurance.  During  more  than  three  months  after 
the  fire  his  authority  to  that  extent  seems  to  have  been  conceded  by  the  tinware 
company,  and  was  not  questioned  by  any  one.  If  upon  this  evidence  the  jury 
had  found  that  Frank  was  not  authorized  to  receive  the  notice,  their  verdict 
would  have  been  so  far  contrary  to  the  evidence  that  it  woald  have  been  the 
duty  of  the  trial  judge  to  set  it  aside. 

It  is  true  that  Scheider  testified  that  Frank  was  simply  the  broker  whom 
be  authorized  to  g^t  so  much  insurance,  and  that  he  did  not  consider  him  bis 
agent,  and  that  Frank  testified  that  he  had  nothing  to  do  "but  to  place  the 
business"  (meaning  probably  to  perfect  the  Insurance^  as  Scheider  ordered 
him  to  do.  But  these  were  mere  expressions  of  opinions  by  the  witnesses 
while  testifying,  which  in  no  way  impaired  the  force  and  significance  of  the 
other  evidence,  or  changed  its  legal  effect.  It  is  a  matter  of  some  significance 
that  nothing  was  said  about  the  extent  of  Frankis  agency  in  the  charge  of  the 
judge,  and  he  was  not  requested  to  submit  the  f^sts  in  reference  to  such 
agency  to  the  jury.  If  Frank  had  had  no  authority,  except  as  a  broker,  to 
procure  this  insurance,  and  the  defendant  had  been  obliged  to  rely  solely 
upon  the  clause  in  the  policy  above  set  out  to  establish  his  agency,  then  this 
case  would  have  been  in  that  respect  like  the  case  of  Hermann  v.  Niagara 
Fire  Ins.  Co.,  100  N.  Y.  411,  3  N.  E.  Bep.  341.  But  the  evidence  bearing 
upon  Frank's  agency  distinguishes  this  case  from  that.  Certainly,  so  long  as 
Frank  held  the  policy,  and  it  was  carried  upon  his  credit,  and  not  delivered 
to  or  accepted  by  the  insured,  notice  of  cancellation  could  be  given  to  him, 
and,  upon  receipt  of  such  notice,  it  would  be  his  duty,  as  broker,  to  procure 
other  insurance.  Suppose  in  this  case  the  notice  had  been  given  to  him 
within  one  hour  after  the  policy  was  delivered  to  him,  would  any  one  doubt 
that  the  policy  would  have  been  thereby  effectually  canceled,  and  that  it 
would  have  been  his  duty  at  once  to  procure  other  insurance?  The  fact  that 
it  remained  in  his  possession  for  10  days  does  not  affect  the  principle,  or  make 
any  difference  in  his  statuB,  authority,  and  obligation. 

The  farther  claim  is  made  that  there  was  not  sufficient  proof  that  Scheider 
was  authorized  to  represent  the  tinware  company.  We  think  the  proof  is 
-  ample  that  he  was  so  authorized,  and  that  he  was  the  general  manager  of  the 
company.  It  appears  that  the  tinware  company  was  the  successor  of  Joseph 
Scheider  It,  Co.,  and  so  it  was  printed  upon  the  letter-heads  of  the  company. 
He  was  its  president,  and  acted  for  and  represented  it  in  all  its  transactions 
in  reference  to  the  insurance  upon  its  property,  and  the  adjustment  and  set- 
tlement of  the  loss.  The  assignment  of  the  claim  to  this  plaintiff  was  exe- 
cuted by  him.  When  testifying,  he  spoke  of  the  book-keeper  of  the  company 
as  "my  book-keeper,"  and  of  Frank  as  "my agent,"  thus  showing  that,  in  his 
estimation  at  least,  he  was  the  company;  and  there  is  no  hint  in  the  evidence 
that  any  other  person  had  authority  to  represent  it. 

From  all  this  evidence  the  inference  is  irresistible  that  he  was  the  general 
manager  of  the  company,  authorized  to  represent  it,  and  the  trial  judge  could 
properly  have  so  determined  as  matter  of  law.  We  are  therefore  of  opinion 
that,  upon  the  evidence,  as  it  appears  in  this  record,  the  trial  judge  could,  if 
moved  thereto  by  the  defendant,  have  nonsuited  the  plaintiff.  The  plaintiff, 
therefore,  has  no  cause  of  complaint  of  the  verdict  of  the  jury  against  him,  or 
of  any  error  in  the  charge  of  the  judge.  If  the  policy  had  not  been  canceled 
before  the  fire,  and  thus  had  remained  in  force,  its  subsequent  surrender  to 
the  defendant  would  not  have  extinguished  its  cause  of  action  for  its  loss.    It 
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Is  the  cancellation  of  the  policy  before  the  fire,  and  that  alone,  which  requires 
the  afiSimance  of  this  judgment. 

The  judgment  should  be  aflUrmed,  with  costs. 

(All  concur,  except  Bugeb,  C.  J.,  dissenting,  and  Finoh,  J.,  abeent) 


•!05  N.  Y.  639) 

Fkreins  v.  Hall  and  others.* 
(Cburt  of  Appeal*  of  Xtw  York.    May  10,  1887.) 

SCBBOOATION— MOBTOAGB — BBLKASB. 

FlaintifiTB  assignor  discharged  certain  prior  roortgsge  liens  on  defendant's  land, 
receiving,  in  return,  a  mortgage  from  delendanl^  waich,  in  the  foreclosure  proceed- 
ins:s,  was  adjudged  void  for  usury.  The  mortgagee  thereupon  assigned  Ins  Tights 
to  platntiif,  who  sought  to  be  subrogated  to  the  liens  discharged  by  his  assignor. 
Beld,  that  the  claim  was  invaiid,  because  based  upon  rights  acquired  under  the 
void  mortgage.* 

Appeal  from  the  general  term  of  the  supreme  court.  Fourth  department. 
John  C.  Hunt,  for  appellants.    /.  R.  Shea,  for  respondent. 

Hafallo,  J.  The  plaintiff,  as  assignee  of  Fayn  Bigelow,  sought  by  this 
action  to  revive  and  be  subrogated  to  and  enforce  certain  liens  upon  real  ea- 
tate  of  the  defendant  Hall,  wliich  Bigelow  had  paid,  and  procured  to  be 
discharged  of  record  under  an  agreement  with  Hall.  These  liens  consisted 
of  two  mortgages  executed  by  Hall,  and  of  certain  legacies  which  were  charges 
on  the  real  estate  in  question.  It  appears  by  the  Qndings  of  the  trial  juilge 
that  on  the  seventeenth  of  October,  1874,  an  agreement  was  entered  into  be- 
tween Hall  and  Bigelow  whereby  Bigelow  agreed  to  advance  the  amount  of 
the  said  liens,  and  pay  them  off,  and  also  to  advance  to  said  Hall  the  sum  of 
9919.71,  in  cash,  and  Hall  agreed  that,  to  secure  the  payment  of  said  ad- 
vances, and  of  the  further  sum  of  $150  as  a  bonus.  Hall  and  his  wife  would 
execnte  a  mortgage  on  said  premises  to  Bigelow.  In  pursuance  of  this  ngree- 
ment,  the  mortgage  was  executed  for  $3,000  and  interest,  wliich  amount  in- 
cluded the  amount  then  due  on  said  liens,  and  the  cash  advance  of  $919.71, 
and  the  bonus  of  $150.  This  mortgage  of  $3,000  provided,  in  express  termsi 
that,  as  part  of  the  consideration  thereof,  Bigelow  was  to  assume  and  pay  the 
heforo-mentioned  liens.  Bigelow  paid  a  portion  of  the  liens,  and  they  were 
discharged  of  record;  and  he  afterwards  brought  an  action  against  Hall  and 
others  for  the  foreclosure  of  the  $8,000  mortgage,  in  which  action  such  mort- 
gage was  adjudged  void  for  usury.  After  that  adjudication  he  assigned  to 
the  plaintiff  his  cause  of  action  arising  out  of  the  satisfaction  of  said  liens, 
and  she  thereupon  brought  this  action,  and  judgment  was  rendered  in  ,her 
favor  in  the  supreme  court,  adjudging  that  her  assignor,  having  paid  said 
liens,  and  there  being  a  junior  mortgage,  was  entitled  to  be  subrogated  to 
said  prior  liens  so  paid  by  him,  and  entitled  to  enforce  the  same. 

We  are  of  opinion  that  this  judgment  was  erroneous.  The  only  claim  of 
Bigelow  to  be  junior  mortgagee  rested  upon  his  $3,000  mortgage,  which  was 
adjudged  to  be  void  for  usury,  and  upon  his  agreement  to  pay  off  the  prior 
liens,  which  agreement  was  part  of  the  usurious  contract.  It  was  necessary 
to  resort  to  this  usurious  contract  and  security  to  make  out  any  equitable 
right  in  Bigelow  to  subrogation.  If  they  were  left  out  of  the  case,  he  would 
stand  as  a  mere  volunteer,  and  would  have  no  right  to  subrogation,  (Acer  v. 
Hotchkiss,  97  N.  T.  895;  Qans  v.Thieme,  93  N.  Y.  232  ;j  and  whenever  an 

"  Eeversing  35  Hun,  663. 

'Respecting  the  doctrine  of  subrogation,  and  its  application  in  equttv,  see  Bush  v. 
Wadsworth,  (Mich.)  27  N.  W.  Rep.  538,  and  note.  In  McNeil  v.  Miller,  (W.  Va.)  2  S.  B. 
Kep.  —  ,  It  was  held  that  where  A.,  buying  land  of  B.,  paid  off  C.'s  vendor's  lien  thereon, 
and.  before  A.'a  purchase  contract  was  recorded,  I),  docketed  a  judgment  against  B.,  A. 
was  subrogated  to  C,  and  D.  could  sell  only  subject  to  C.'s  lien. 
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equitable  right  to  subrogation  cannot  be  made  out  without  resorting  to  some 
agreement  or  security  which  is  void  for  usury,  no  such  equity  exists.  We 
thick  the  case  of  Baldwin  v.  Moffett,  94  N.  Y.  83,  is  decisive  on  this  point. 
None  of  the  cases  cited  on  the  respondent's  brief,  or  in  the  opinion  at  general 
term,  conflict  with  this  principle,  or  sustain  the  claim  of  the  respondent. 

In  the  cases  of  Ellsworth  v.  Lockwood,  42  N.  Y.  89;  Barnes  v.  Mott,  64 
N.  Y.  897;  CoU  v.  Malcolm,  66  N.  Y.  B63;  Qans  v.  Thieme,  93  N.  Y.  226,— 
no  question  of  usury  was  involved,  and  they  have  no  special  bearing  on  the 
case.  Cook  v.  Barnes,  86  N.  Y.  520;  Winsted  Bank  v.  Webb,  39  N.  Y.  325 ; 
Gerwig  v.  SUterly.  56  N.  Y.  214;  Real  Estate  Trust  Co.  v.  Keeeh,  69  N.  Y. 
248;  Htissell  v.  Nelson,  99  N.  Y.  119,  1  N.  E.  Rep.  814,— simply  hold  that 
when  an  existing  valid  debt  is  renewed,  or  the  time  of  payment  extended,  or 
a  valid  security  held  therefor  is  canceled  by  means  of  a  subsequent  agree- 
ment or  security  which  is  void  for  usury,  the  original  debt  or  security  is  not 
invalidated,  and,  tf  it  has  been  discharged  by  means  of  the  usurious  security. 
It  will  be  revived  and  enforced.  In  Fatterson  v.  Birdsall,  64  N.  Y.294,  the 
plaintiff  was  the  holder  of  a  valid  junior  incumbrance,  which  entitled  him, 
without  reference  to  the  usurious  agreement,  to  redeem  from  prior  incum- 
brances, and  be  subrogated  thereto. 

In  the  Ciise  now  before  us  the  right  of  the  assignor  of  the  plaintiff  to  pay 
the  prior  incumbrances,  and  his  claim  to  subrogation,  rested  wholly  upon 
the  usurious  agreement.  He  had  no  position  of  junior  mortgagee,  except 
under  the  mortgage,  which  was  adjudged  void  for  usury.  The  judgment 
should  be  reversed,  and  a  new  trial  ordered;  costs  to  abide  the  event. 

(All  concur,  except  Buobb.  0.  J.,  not  sitting.) 


a06  N.  T.  534) 

Wahkin  c.  Baldwin.* 
{Cimn  of  Appeals  of  New  York.    May  10, 1887.) 

1.  Oounrtis— TRXABUBBBr— Fbbs — Audit. 

Under  Laws  N.  Y.  1840,  e.  305,  requiring  all  claims  against  a  town  to  be  audited 
by  the  town  board,  and  Laws  N.  Y.  1847,  c.  400,  2  2,  providing  that  such  claims 
must,  for  that  purpose,  be  presented  in  items  and  verified  by  the  oath  of  a  creditor, 
the  treasurer  of  Qoeens  connty  cannot  pay  himself,  ont  of  the  trust  fnnds  in  his 
hands,  the  fees  allowed  by  Laws  N.  Y.  1877,  <;.  268,  and  Laws  N.  Y.  1878,  e.  226,  for 
striking  oi)°  lands  to  a  town,  at  a  sale  for  taxes,  without  a  previous  audit  of  his  claim. 

2.  Same— Ikjchotioh. 

Injiinctiun  will  lie  against  the  treasurer,  at  the  sait  of  a  tax-payer  of  the  town  in 
which  siicfi  lands  are  situated,  to  prevent  th  e  appropriation  of  such  fees,  nnder  Acts,- 
K.  Y.  1881,  o.  631,  authorizing  a  tax-payer  to  maintain  an  action  for  the  preven- 
tion and  reetraint  of  "any  (//«ea<  official  act"  on  the  part  of  the  officers  of  any 
oounty,  etc. 

Appeal  from  general  term.  Second  department. 

Action  by  Frank  L.  Warrin,  appellant,  a  tax-payer  of  the  town  of  New- 
town, Quej-ns  county,  to.restrain  the  defendant,  who  is  the  county  treasurer 
of  Queens  county,  from  charging  up  against  the  town  and  paying  to  himself, 
without  audit  or  iiDowance  by  any  competent  body  or  board,  certain  fees  al- 
lowed to  him  by  statute  for  striking  off  to  the  town  at  the  annual  tax  sale 
such  lota  as  are  not  bidden  for  by  actual  purchasers. 

Francis  M.  Scott,  for  appellant.    U.  E.  Stckels,  for  respondent. 

FiKCH,  J.  The  act  of  1881  (chapter  631)  expressly  authorizes  a  tax-payer 
to  maintain  an  action  for  the  prevention  and  restraint  of  "any  illegal  official 
act"  on  the  part  of  the  officers  of  any  county,  town,  or  municipal  corporation; 
and,  if  the  intended  and  threatened  act  of  the  defendant  as  county  treasurer 
is  illegal,  the  plaintiff  is  entitled  to  sue,  and  to  prevent  the  meditated  viola- 

'Keversing  35  Hnn,  334. 
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tlon  of  law,  irrespective  of  the  consequences  of  such  violation.  The  statute 
assumes  that  any  illegal  offlcial  act  is  or  may  be  injurious  to  the  corporation 
when  done  by  its  servant,  and  allows  him  to  be  restrained  simply  because  oi 
the  illegality.  The  complaint  here  is  that  the  county  treasurer  has  been  in 
the  habit  of  paying  himself  out  of  the  trust  funds  in  his  possession  the  fees 
allowed  by  law  upon  sales  of  land  for  unpaid  taxes,  without  previous  audit  of 
his  claim,  and  alone  determining  the  amount  of  the  debt  due  from  himself  as 
trustee  to  himself  as  ofiScer.  He  stands  here  upon  his  right,  not  denying  his 
past  habit  or  future  purpose,  but  insisting  that  his  conduct  is  not  illegal,  and 
so  his  action  should  not  be  restrained. 

The  sale  of  lands  for  unpaid  taxes  in  the  county  of  Queens  is  the  subject  of 
a  special  statute.  Laws  1877,  c.  268;  Laws  1878,  c.  226.  Under  its  provis- 
ions the  receivers  and  collectors  of  taxes  are  required  to  report  to  the  county 
treasurer  all  such  taxes.  The  latter  is  directed  to  examine  tlie  list,  and,  hav- 
ing rejected  therefrom  such  as  cannot  be  lawfully  enforced  by  reason  of  im- 
perfect description  or  otherwise,  to  advertise  them  for  sale.  Pending  the  no- 
tice, owners  or  parties  in  interest  may  pay  the  taxes,  with  charges  and  ex- 
penses, and  the  lands  thus  freed  from  liability  must  be  withdrawn  from  the 
proceedings.  The  biilance  are  to  be  sold  by  the  treasurer  at  public  auction  for 
the  shortest  term  of  years  for  which  any  person  will  take  the  premises  and 
pay  the  taxes,  with  percentage,  interest,  and  expenses.  In  case  no  bids 
are  made  the  treasurer  is  commanded  to  strike  oif  the  land  to  the  town  in 
which  it  lies  for  a  term  of  1,000  years,  and  in  all  cases  of  sales  is  to  execute 
and  deliver  the  proper  leases.  The  act  allows  the  county  treasurer,  as  fees 
for  his  service,  one  dollar  for  every  lot  or  parcel  assessed  which  has  been  re- 
leased by  payment  before  sale;  in  case  of  sale,  one  dollar  and  flfty  cents  for 
each  separate  lot  and  parcel  assessed  and  sold;  where  a  lease  is  given,  one 
dollar,  to  be  paid  by  the  person  receiving  it;  and  for  making  and  certifying  a 
search,  three  dollars.  There  is  no  difiiculty  and  no  dispute  about  these  fees 
when  actually  paid  by  purchasers  other  than  the  town.  Such  fees  belong  to 
the  treasurer,  and  may  be  received  by  him,  and  appropriated  to  his  own  use. 
They  never  become  town  or  county  funds,  or  a  part  of  the  trust  money  in  the 
officer's  hands.  But  the  situation  is  quite  different  where  he  strikes  off  the 
land  to  a  town.  In  that  event  no  money  is  paid  or  received,  and  the  taxes 
and  fees  become  purely  matters  of  account.  The  statute  provides  that  in  such 
case  the  fees  aud  expenses  of  publication  "shall  be  a  charge  against  said  town." 
They  become  a  debt  due  to  the  treasurer,  and  are,  when  earned  and  expended, 
a  claim  in  his  favor  against  the  town.  Until  it  pays  the  charge,  the  fees  and 
expenses  do  not  come  to  him  as  such,  or  become  his  money.  If  he  takes  their 
amount  from  the  trust  funds  in  his  custody  without  audit  or  direction,  he 
simply  collects  his  own  debt  against  the  town  out  of  moneys  already  devoted 
to  other  specific  purposes,  and  fixes  for  himself  the  amount  of  the  debt  which 
he  assumes  to  collect.  The  statute  provides  that  all  claims  against  the  town 
must  be  audited  by  the  town  board,  ^Laws  1840,  c.  S05,)  and  for  that  purpose 
must  be  presented  in  items,  and  verified  by  the  oath  of  the  creditor.  Laws 
1847,  c.  490,  §  2.  The  officer  repudiates  the  need  of  this  audit.  But  the  act 
is  broad  and  general,  and  admits  of  no  exception  unless  as  the  product  of 
some  special  legislation.  Such  exception  cannot  fairly  be  reasoned  out  of  the 
act  of  1881.  Its  permission  that  the  treasurer  may  "charge  and  receive"  the 
fees  allowed,  implies  that  somebody  is  to  pay,  and  is  satisfied  by  an  applica- 
tion to  the  cases  in  which  the  fees  are  paid  as  such.  It  is  said  there  is  no 
need  of  an  audit  because  the  amount  is  fixed.  But  the  number  of  sales  may 
be  incorrectly  asserted  or  the  expenses  unduly  increased,  and  the  auditing 
board  have  a  right  to  be  satisfied  that  the  fees  claimed  have  all  been  earned. 
It  is  suggested  that  the  treasurer  must  collect  his  fees  at  once  in  order  to  cor- 
rectly perform  his  duties,  since  on  a  sale  he  must  make  a  certificate  stating 
the  amount  of  tax,  with  interest  and  expenses  added,  so  that  one  coming  to 
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redeem  may  know  what  to  pay,  and  since  the  town  may  assign  its  certificate 
for  the  amount  of  bid,  expenses,  and  treasurer's  fees,  with  12  per  cent,  in- 
terest from  the  date  of  sale.  In  each  case  the  fees  of  the  treasurer  are  fixed, 
though  he  is  not  paid,  and  his  duty  is  easily  and  may  be  correctly  performed. 
Whether  the  town  assigns  or  does  not  is  its  own  concern,  and  does  not  affect 
Its  liability  to  the  treasurer  for  the  fees  that  he  has  earned. 

It  is  added  that  his  accounts  are  annually  subjected  to  the  examination  of 
the  board  of  supervisors;  but,  when  they  are,  his  voucher  for  a  claim  against 
the  town  should  be  the  audit  of  its  board.  The  act  of  1884  (chapter  484)  now 
specifically  requires  such  audit,  and  makes  certain  for  the  future  what  was 
disputed  in  the  past.  It  is  easy  to  see  the  evils  which  might  result  from  a 
contrary  rule,  and  we  deem  it  our  duty  to  hold  that  the  act  of  1881  did  not 
authorize  the  treasurer  to  collect  from  the  trust  funds  the  fees  in  question 
without  the  audit  of  the  town  board. 

The  judgment  should  be  reversed,  and  a  new  trial  granted;  costs  to  abide 
event. 

(All  concur.) 
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Graville  v.  Manhattan  By.  Co. 

(Court  of  Appealt  Qf  New  Tort.    May  10,  1887.) 

BAn.SOAD  COMPAKIES— DdTIES  OF  PaSSENREBS. 

In  an  action  by  a  passenger  against  a  railroad  company  for  assanit  by  a  brake- 
man  who  attempted  to  compel  him  to  go  inside  of  the  car  on  which  he  was  riding, 
refusal  to  charge  the  jury  that  "although  there  were  no  seats,  and  people  were 
standing  in  the  car,  yet,  if  there  was  room  fur  plaintiff  to  stand  inside,  he  waa 
bound  to  go  there,"  is  error,  and  ground  for  a  new  trial. 

Appeal  from  general  term  of  the  court  of  common  pleas  for  the  city  and 
county  of  New  York. 

Action  for  damages  for  assault  and  battery  committed  by  defendant's  serv- 
ant, while  plaintiff  was  a  passenger,  lawfully  traveling  upon  its  train.  Judg- 
ment for  plaintiff.     Defendant  appeals. 

Edward  8.  Rapallo,  for  appellant.    L.  A.  GotUd,  for  respondent. 

Per  Curiam.  The  counsel  for  the  defendant  requested  the  court  to  charge 
the  jury  that  although  there  were  no  seats  inside  the  car,  and  people  were 
standing  therein,  yet,  if  there  was  room  for  the  plaintiff,  he  was  bound  to  go 
there.  The  court  refused  to  charge  as  requested,  and  to  this  refusal  the  coun- 
sel for  defendant  excepted.  We  are  of  opinion  that  the  defendant  was  en- 
titled to  this  instruction,  and  that  the  exception  was  well  taken. 

It  appears  from  the  plaintiff's  testimony  that  he  lx)arded  a  train  going  north, 
at  Houston  street,  at  about  6  o'clock  Sunday  evening.  The  car  at  the  time 
was  crowded,  and  the  plaintiff,  with  other  passengers,  stood  on  the  platform. 
When  tlie  train  reached  Thirty-fourth  street,  the  brakeman  requested  the 
plaintiff  and  the  other  passengers  on  the  platform  to  go  inside  the  car,  but,  as 
there  was  no  room  in  the  car  at  that  time,  the  plaintiff  did  not  do  so.  Pas- 
sengers got  out  of  the  car  at  Forty-second  street,  and,  on  the  train  leaving 
that  station,  the  conductor  requested  the  plaintiff  to  go  inside,  but  he  declined 
to  do  so.  The  conductor  or  brakeman  then  pushed  the  plaintiff  inside  the  car. 
When  the  train  reached  Forty-seventh  street,  the  plaintiff,  as  he  testifies, 
passed  from  inside  the  car  onto  the  platform,  for  the  purpose  of  leaving  the 
train  at  that  station,  and  when  he  reached  the  platform  the  conductor  took 
hold  of  him  and  pulled  him  off  the  car,  and  a  struggle  ensued  between  the 
plaintiff  and  the  conductor,  the  details  of  which  it  is  unnecessary  to  state. 
The  plaintiff  on  the  trial  testified  to  the  act  of  the  brakeman  in  pushing  him 
into  the  car,  and  to  the  subsequent  assault  at  the  station,  and  relied  on  both 
acts  as  constituting  grounds  of  recovery.    Both  of  the  transactions  were  liti- 
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gated  without  objection,  and  were  sabmltted  bj  the  couit  to  the  Jurj,  and 
they  rendered  a  general  verdict. 

The  request  to  charge  related  to  the  first  assault,  and,  if  it  should  have  been 
granted,  the  error  cannot  be  disregarded.  The  counsel  for  the  defendant  on 
the  argument  sought  to  justify  the  act  of  the  brakeman  in  pushing  the  plain- 
tiS  into  the  car  on  the  ground  that  his  standing  on  the  platform  was  a  dan- 
gerous act,  and  interfered  with  the  proper  management  of  the  train,  and  that 
the  brakeman  was  authorized  to  use  necessary  force  to  compel  the  plaintiff  to 
go  inside  the  car  If  there  was  standing  room,  although  all  the  seats  were  oc- 
cupied. This  question  is  not,  we  think,  open  to  the  defendant  on  this  record. 
The  court  charged  the  jury  that  the  brakeman  had  no  right  to  force  the  plain- 
tiff inside  the  car  upon  tils  refusal  to  go  inside,  and  that  the  only  remedy  was 
to  eject  the  plaintiff  from  the  car  on  reaching  the  next  station.  The  counsel 
for  the  defendant  did  not  except  to  this  ruling,  bnt  by  his  silence  acquiesced 
in  its  correctness,  and  it  must  be  regarded  as  the  law  of  the  case.  But  assum- 
ing that  the  law  in  this  respect  was  correctly  stated,  as  to  which  there  is,  it 
seems  to  us,  room  for  serious  doubt,  nevertheless  we  think  the  court  should 
have  charged  the  proposition  requested.  Whether,  on  the  plaintiff's  refusing 
to  comply  with  the  request  of  the  brakeman  to  go  inside  the  car,  the  latter  was 
authorized  to  use  force  to  compel  him  to  do  so,  is  a  distinct  question.  It  is  a 
matter  of  common  knowledge  that  it  is  considered  usafe  for  passengers  to  ride 
on  the  platform  of  a  running  train.  Byso  doing  they  expose  themselves  and 
the  other  passengers  to  unnecessary  danger.  The  law  exacts  of  carriers  of  pas- 
sengers the  highest  degree  of  care  for  their  safety.  The  control  of  trains  is 
necessarily  placed  in  the  hands  of  employes.  It  is  impossible  to  foresee  all 
the  exigencies  which  may  demand  prompt  action  on  their  part  to  avert  dan- 
ger or  accident.  The  safety  of  passengers  on  railroads  requires  tliat  they 
should  comply  with  reasonable  regulations,  and  acquiesce  in  reasonable  direc- 
tions of  persons  to  whom  the  maungement  of  the  train  is  committed. 

It  is  obvious  that  the  crowding  of  passengers  on  the  platform  of  a  steam 
railroad  car  may  seriously  embarrass  the  train-men  in  the  performance  of 
their  duties,  and  it  is,  we  think,  the  plain  duty  of  a  passenger  standing  on  a 
platform  to  go  inside  the  car  when  requested  so  to  do  by  a  person  having 
charge  of  the  train.  The  request  to  charge  was  material,  as  bearing  upon  the 
question  of  damages,  assuming  that  the  use  of  force  by  the  brakeman  was  not 
justified.  Although  the  brakeman  may  have  been  mistaken  as  to  his  authority 
to  enforce  a  compliance  with  the  request  made  to  the  plaintiff,  yet  it  was  the 
duty  of  the  plaintiff  to  comply,  and  his  refusal  tends  to  mitigate  and  explain 
the  conduct  of  the  brakeman,  and  to  show  that  the  assault  was  not  wanton  or 
malicious.  The  fact  that  there  were  no  unoccupied  seats  in  the  car  did  not, 
we  think,  change  the  duty  of  the  plaintiff  to  go  inside.  If  he  had  any  well- 
founded  complaint  against  the  company  for  not  providing  adequate  accom- 
modations for  passengers,  this  did  not,  we  think,  release  liim  from  the  duty 
of  leaving  the  platform,  and  going  inside  the  car,  although  there  was  stand- 
ing room  only.  The  car  was  crowed  when  the  plaintiff  entered  it  at  Houston 
street.  He  placed  himself  immediately  in  a  position  where  he  was  compelled 
to  submit  to  some  inconvenience,  and  he  was  not  freed  from  the  obligation  to 
obey  the  reasonable  directions  of  the  train-men,  made  with  a  view  to  the  gen- 
eral convenience  and  safety,  because  there  was  no  vacant  seat. 

For  the  error  in  the  refusal  to  charge  the  Judgment  should  be  reversed,  and 
a  new  trial  granted. 

(All  concur.) 
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Lett  and  another  v.  Salohok.* 

tCbwrt  of  Appeals  of  Ntw  York.    May  10,  1887.) 

1.  BXBCimOB  AOAIHBT  THB  FeBSON — DlBOaAKOB— FlHAL  PKOOE98. 

Laws  N.  Y.  1888.  c.  672,  J  6,  provides  that "  no  person  shall  be  ini prisoned  within 
the  prison  walls  of  any  jail  for  a  longer  i>eriod  than  three  months,  under  an  ezecn- 
Hon,  or  any  other  mandate,  against  the  person,  to  enforce  the  recovery  of  a  suni  of 
money  less  than  $500  in  amount,  ornndera  commitment  upon  a  fine  for  contempt 
ofcourt.inDon-paymentof  alimony,  *  •  *  where  the  amount  so  to  be  paid  is  leaa 
than  $500;  and  where  the  amount  in  either  of  said  cases  is  $600,  or  over,  such  im- 
prisonment shall  not  continue  for  a  longer  period  than  six  months;"  also,  "no 
person  shall  be  imprisoned  within  the  jail  liberties  of  an^  jail  fora  longer  period  than 
'  six  months  npon  any  ezecntion,  or  other  mandate,  against  the  person."  Beid,  that 
this  statute  applies  only  to  arrest  and  imprisonment  upon  final  process,  and  does 
not  authorize  the  discharge,  at  the  end  of  six  months,  of  a  defendant  who  has  been 
arrested  and  imprisoned  within  Jail  limits,  npon  mesne  process,  for  concealing  a 
part  of  the  chattels,  in  an  action  for  the  recovery  of  personal  property. 

%  APPBALABLE  ObOBBS — OlBCHABOB  FBOM  CusTODT. 

An  order  of  court,  in  such  case,  discharging  defendant  ttom  custody  at  the  end  of 
six  months,  is  appealable,  as  it  deprives  plaintifik  of  a  remedy  given  by  statute. 

Appeal  from  general  term  of  the  supreme  court.  First  department. 
Walter  F,  Severance,  for  appellants.    Alex.  Blumenstiel,  for  respondent. 

Danfobtb,  J.  The  record  shows  that  the  plaintiffs  sued  to  recover  per- 
sonal property,  and  on  the  ninth  of  February  procured  the  defendant's  arrest 
upon  the  ground  that  he  bad  concealed,  etc.,  a  part  of  the  chattels,  to  recover 
which  tlie  action  was  brought.  On  the  same  day  the  defendant  gave  a  bond 
for  the  jail  limits,  and  has  since  been  confined  within  them.  It  may  be  in- 
ferred that  the  cause  is  at  issue,  but  it  has  not  been  tried,  nor  has  any  Judg- 
ment gone  against  the  defendant  Upon  an  affidavit  showing  his  arrest  and 
continued  imprisonment,  as  above  stated,  the  defendant  procured  an  order 
requiring  the  plaintiffs  to  show  cause  why  he  should  not  l^  discharged  from 
the  limits,  and  "from  arrest  herein,"  and  the  bond  given  by  him  be  canceled 
and  annulled.  The  motion  was  granted.  Upon  appeal  to  the  general  term 
the  decision  was  affirmed,  and  the  plaintiffs  appeal  to  this  court. 

The  defendant  justifies  the  order  of  the  court  below  upon  the  sole  ground 
thati  under  the  order  of  arrest,  his  imprisonment  had  continued  six  months, 
and  he  was  therefore  entitled  to  a  discharge  under  the  provisions  of  section 
5,  0.  672,  of  the  Laws  of  1886.  On  the  other  hand,  the  plaintiffs  contend 
that  tlie  statute  applies  to  an  imprisonment  on  final  process  only.  We  are 
of  that  opinion. 

The  general  title  of  the  act  of  1886,  siipra,  is  "An  act  to  amend  the  Code 
of  Civil  Procedure,"  and  the  particular  portion  on  the  interpretation  of  which 
the  defendant  relies  is  the  amendment  of  section  111  of  the  Code.  The  orig- 
inal section  (111)  relates  to  the  "support  of  prisoners  in  Kings  county." 
The  amendment  introduces  new  matter,  as  to  the  meaning  of  which  nothing 
can  be  gathered  from  the  context.  It  declares,  in  the  first  clause,  that  no 
person  shall  be  imprisoned  within  the  prison  walls  of  any  jail  for  a  longer 
period  than  three  months  under  an  execution,  or  any  other  mandate,  against 
the  person,  to  enforce  the  recovery  of  a  sum  of  money  less  than  $SX)  in 
amount,  or  under  a  commitment  upon  a  fine  for  contempt  of  court,  in  non- 
payment of  aiimony  or  counsel  fees,  in  a  divorce  case,  where  the  amount  so 
to  be  paid  is  less  than  the  sum  of  $500;  and  where  the  amount  in  either  of 
said  cases  is  $500  or  over,  such  imprisonment  shall  not  continue  for  a  longer 
period  than  six  months, — and  requires  the  discharge  of  such  person  at  the 
expiration  of  those  respective  periods.    Then  follow  these  words:  "No  person 

'Berendng  40  Hon,  638. 
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shall  be  imprisoned  within  the  jail  Liberties  of  any  jail  for  a  longer  period 
than  six  months  upon  any  execution,  or  other  mandate,  against  the  person." 

These  sentences  are,  I  think,  to  be  read  together,  and,  so  read,  admit  of  bat 
one  meaning,  viz. :  That  no  person  whose  condition  answers  the  terras  referred 
to  in  the  first  clause  shall  be  imprisoned,  either  within  the  walls  of  a  jail  or 
within  the  jail  limits,  for  a  time  exceeding  six  months;  and  if  the  recovery 
for  the  enforcement  of  which  the  execution  or  other  mandate  is  issued,  or  the 
amount  required  to  be  paid  by  the  commitment,  is  less  than  $500,  then  his  im- 
prisonment within  the  prison  walls  shall  not  exceed  three  months.  This  is 
the  only  distinction  applicable,  under  the  first  clause,  where  the  debtor  is  in 
close  confinement;  while,  under  the  second,  when,  as  to  the  walls  of  the  jail 
and  within  certain  limits,  he  is  at  large,  the  amount  of  the  recovery  or  sum 
to  be  paid  is  unimportant.  The  respondent  concedes  that,  under  the  first 
sentence  only  a  final  process  or  mandate,  after  an  adjudication  fixing  the 
amount  due,  is  referred  to;  but  argues  that  the  change  of  language  in  the 
second  clause  or  sentence  indicates  a  change  in  the  intention  of  the  legislature, 
and  a  design  to  make  it  more  extensive  in  its  application  than  the  former; 
that,  although  the  first  included  only  final  process  or  mandate,  the  second  is 
of  wider  signification,  and  includes  all  mandates  against  the  person,  and  so 
includes  simple  orders  of  arrest  issued  at  the  time  of  the  commencement  of  the 
action,  and  before  any  recovery.  This  would  require  us  to  hold  that  the  legis- 
lature intended  to  alter  the  description  of  the  process  by  virtue  of  which  the 
imprisonment  was  had,  rather  than  the  description  of  the  place  of  imprison- 
ment. I  find  no  reason  for  doing  this.  Tlie  statute,  in  the  first  place,  char^ 
acterizes  the  process  as  "an  execution,  or  any  other  mandate,  against  the  per- 
son, to  enforce  the  recovery  of  a  sum  of  money;"  and  in  the  next  sentence, 
speaking  of  the  imprisonment  in  a  different  place,  repeats  the  words  "upon 
any  execution,  or  other  mandate,  against  the  person,"  but  does  not  again  use 
the  descriptive  or  qualifying  words.  This  may  have  been  to  avoid  the  repeated 
use  of  the  same  words.  They  are  to  be  implied,  for  the  statute  relates  to  a  sin- 
gle matter, — the  relief  of  the  imprisoned  debtor, — and  this  would  be  greatly 
impeded  if  a  different  meaning  can  be  given  to  the  second  phrase. 

According  to  the  respondent,  the  first  clause  includes  only  final  process  or 
executions  to  enforce  recoveries.  It  therefore  does  not  include  mesne  pro- 
cess. The  second,  he  says,  includes  mesne  process,  or  orders  of  arrest.  It 
would  follow  that  a  debtor  arrested  on  such  process,  but  unable  to  procure 
bail  for  the  limits,  could  not  bedischarged,  because  confined  within  the  walls; 
while  one  arrested  in  the  same  manner,  and  already  outside  the  walls,  though 
within  the  limits,  could  be  wholly  liberated.  That  would  seem  to  be  an  ab- 
surd conclusion,  and  not  to  be  adopted  unless  necessary  to  give  meaning  to 
the  act.  This  is  avoided  by  construing  the  second  clause  with  reference  to 
the  first,  and  the  true  meaning  is  that  which  we  have  above  ascribed  to  it. 

The  general  object  of  the  act  in  question  (section  5,  c.  672,  Laws  1886)  is  to 
limit  the  time  of  imprisonment  underprocess  issued  against  any  person  after  the 
sum  due  from  him  had  been  adjudged,  whetlier  the  imprisonment  was  within 
the  walls  of  a  jail,  or  within  its  liberties.  If  confined  within  the  walls,  the 
amount  of  the  recovery,  or  the  sum  to  be  paid  by  the  imprisoned  person,  de- 
termines whether  the  imprisonment  shall  end  at  the  expiration  of  three  months, 
or  at  the  expiration  of  six  months.  £ut,  if  he  had  been  admitted  to  the  jail 
liberties,  there  is  no  such  qualification,  and  the  six-months  period  applies  to 
all  cases  within  the  act.  The  defendant  is  not  an  imprisoned  debtor,  within 
the  act.  No  execution  or  other  mandate  has  been  issued  against  him  to  en- 
force the  recovery  of  a  sum  of  money.  No  recovery  has  been  had  against  him, 
nor  has  he  been  ordered  to  pay  any  money.  We  think,  therefore,  his  discharge 
was  improperly  allowed.  The  order  was  appealable.  It  deprived  plaintiffs  of 
a  remedy  given  by  statute,  which  they  might  retain  until  the  prisoner  was 
discharged  according  to  law. 
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The  orders  of  the  general  term  and  special  term  should  therefore  be  reversed, 
and  the  motion  to  discharge  the  defendant,  and  cancel  the  bond  given  by  him 
for  the  liberties  of  the  jail,  denied,  with  costs  in  all  courts. 

(All  concur.) 

(106  N.  T.  BBO) 

Flovb  Citt  Nat.  Bans  of  Rochester  v.  Traders'  Nat.  Bank  of 

Rochester.* 
{Court  of  Appeals  of  Ntw  York.    May  10,' 1887.) 

BAKKmO — ^EZOBANOI  ACCO  DITTS— CbBTIFIXD  DbATO. 

By  a  custom  among  banks  in  the  city  of  Rochester,  commercial  paper  held  by 
either  of  sach  banks,  payable  at  any  of  the  others,  instead  of  being  paid  when  pre- 
sented at  maturity,  was  "certified  and  returned  to  the  bank  presenting  it  as  an 
item  of  credit  in  its  exchange  account  with  the  certifying  bank,  and  not  as  a  nego- 
tiable instrument.  On  the  nineteenth  December,  1882,  the  City  Bank  received  a 
certified  draft  for  $800  from  the  plaintiff  bank,  which,  according' to  the  custom,  the 
City  Bank  was  entitled  to  have  credited  in  its  exchange  settlement  with  plaintiff 
on  the  following  morning.  The  same  day  the  City  Bank  transferred  said  draft  of 
$800  to  the  defendant,  in  settlement  of  its  exchange  account  with  the  latter.  On 
the  morning  of  the  20th  there  was  a  balance  due,  after  deducting  the  $800  draft,  in 
favorof  plaintiff  against  the  City  Bank,  which  was  then  insolvent.  In  settling  the 
exchange  account  between  plaintiff  and  defendant  on  the  20th,  defendant  claimed 
credit  against  the  plaintiff  for  the  amount  of  the  $800  draft  so  received  by  it  from 
the  City  Bank.  It  appeared  that  defendant,  at  the  time  of  receiving  said  draft,  had 
notice  that  there  was  an  exchange  account  between  plaintiff  and  the  City  Bank,  and 
that  the  latter  was  in  a  failing  condition.  Held,  that  such  receipt  of  the  drait  by 
defendant  did  not  entitle  it  to  the  rights  of  negotiable  paper,  and  that,  under  the 
drcnmstances,  defendant  could  not  set  off  such  draft  against  plaintiff's  exchange 
account 

Appeal  from  general  term  of  the  supreme  court.  Fifth  department. 
Thomas  C.  Montgomery,  for  plaintiff  and  appellant.    William  F.  Cogstodl, 
for  respondent. 

Bapallo,  J.  By  the  system  of  exchanges  established  among  the  banks  in 
the  city  of  Rochester,  commercial  paper  held  by  either  of  such  banks,  payable 
at  any  of  the  others,  on  being  presented  at  maturity  at  the  bank  at  which  it 
was  made  payable,  instead  of  being  paid  on  presentation,  was  marked  by  the 
teller  of  the  bank  where  payable  "Certified,"  and  was  then  returned  to  the 
bank  which  had  presented  it,  for  the  purpose  of  being  held  as  an  item  of 
credit  to  such  bank  in  its  exchange  account  for  the  day  with  the  ceitifying 
bank,  and  being  offset  against  any  similar  credit  in  favorof  that  bank  against 
the  other,  which  might  arise  during  the  same  day  for  paper  presented  at  and 
certified  by  it.  On  the  following  day  these  exchange  accounts  were  compared, 
and  the  balance  only  was  paid  by  the  debtor  bank  to  the  other.  Under  this 
system  the  purpose  of  the  certification  was  not  to  furnish  to  the  bank  receiv- 
ing it  a  negotiable  instrument,  which  might  be  put  in  circulation,  but  simply 
to  furnish  it  with  a  voucher  or  memorandum,  to  be  used  as  a  credit  on  the 
settlement  the  next  day  of  its  exchange  account  with  the  certifying  baak.  If 
paper  certified  under  these  circumstances  should  be  used  by  the  bank  receiv- 
ing it  as  negotiable  paper,  and  passed  off  as  such  to  any  one  who  would  re- 
oeive  it,  it  is  evident  that  the  exchange  system  could  not  subsist. 

All  the  banks  concerned  in  the  present  litigation  were  doing  business  in  the 
cii7  of  Rochester,  and  were  parties  to  this  system  of  exchanges,  and  had  ex- 
change accounts  with  each  other.  The  plaintiff  and  the  defendant  bad  an  ex- 
change account  with  each  other,  and  each  had  an  exchange  account  with  the 
City  Bank  of  Rochester.  On  the  nineteenth  of  December,  1882,  a  draft  for 
•800,  drawn  by  Wellington  Bros.  &  Co.  upon  Gordon,  payable  at  one  day's 
sight,  to  the  order  of  the  cashier  of  the  City  Bank  of  Rochester,  and  accepted 

^Beversing  38  Hon,  637. 
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by  Gordon  on  the  fifteenth  of  December,  payable  at  the  Flour  City  Bank  of 
liochester,  (the  plaintiff,)  was  presented  by  the  City  Bank  of  Bochester  to  the 
plaintiff,  it  having  matured  on  the  19th.  Instead  of  paying  it,  the  plaintiff, 
in  accordance  with  the  exchange  system,  marked  it  "Certified,"  and  returned 
it  to  the  City  Bank',  to  be  used  the  next  day  in  the  settlement  of  its  exchanges 
with  the  plaintiff,  charging  It  to  Gordon  as  having  been  paid.  On  the  same 
day  the  plaintiff  held  commercial  paper  payable  at  the  City  Bank  of  Roches- 
ter, and  on  presenting  it  at  that  bank  received  its  certifications,  in  lieu  of  pay- 
ment, to  the  amount  of  over  $1,900,  which  were  held  by  the  plaintiff  to  be 
charged  to  the  City  Bank  on  the  settlement  of  the  exchange  account;  leaving 
a  balance  at  the  close  of  the  day's  transactions  in  favor  of  the  plaintiff  against 
the  City  Bank  of  over  $1,100,  after  crediting  the  $800  draft.  At  the  close  of 
the  same  day,  (December  19,  1882,)  there  was  a  balance  due  to  the  plaintiff 
from  the  defendant  on  their  exchange  account  for  the  day,  and  on  the  morn- 
ing of  the  twentieth  of  December  the  items  of  the  previous  day  in  favor  of 
the  plaintiff  in  its  exchange  account  with  the  defendant  amounted  to  $26,- 
428.15,  and  were  undisputed,  and  the  defendant,  in  settlement  of  this  amount, 
sent  in  to  the  plaintiff  $21,790.59  in  cash,  and  an  account  of  items  which  it 
claimed  in  its  favor,  amounting  to  $4,632.56,  but  in  which  was  includ«>d  the 
before-mentioned  $8U0  Gordon  acceptance,  which  had  been  certified  by  the 
plaintiff  on  the  19th  for  the  City  Bank  of  Bochester,  and  which  belonged  in 
the  exchange  account  of  the  plaintiff  with  the  City  Bank  of  Bochester.  The 
City  Bank  of  Bochester  had  finally  stopped  business  at  the  close  of  the  busi- 
ness day  on  the  nineteenth  of  December,  and  waa  then  insolvent,  and  did  not 
afterwards  resume. 

The  plaintiff,  on  the  morning  of  December  20th,  on  discovering  that  the 
Gordon  acceptance  was  among  the  items  of  credit  claimed  by  the  defend»nt 
in  its  exchange  account,  refused  to  allow  it,  and  immediately  returned  it  to 
the  defendant,  with  a  statement  that  the  plaintiff  had  offsets  to  a  moch  larger 
amount  in  its  account  with  the  City  Bank.  The  defendant  insisted  on  being 
credited  with  the  Gordon  acceptance,  and  has  never  paid  the  balance  of  $800 
claimed  by  the  plaintiff,  and  hence  this  action.  The  trial  court  found  that  de- 
fendant had  received  the  certified  Gordon  acceptance  from  the  City  Bank  of 
Bochester  on  the  nineteenth  of  December,  1882,  under  the  foUtfwing  circum- 
stances :  Although,  by  the  usual  custom  between  the  banks,  the  exchanges  were 
to  be  made  on  the  day  following  the  certifications,  the  defendant,  instead  of 
exchanging  with  the  City  Bank  in  the  usual  way,  had  for  a  month  previous  to 
the  nineteenth  of  December,  1882.  required  of  the  CHty  Bank  a  settlement  each 
day  of  the  balance  of  that  day,  instead  of  settling  on  the  morning  after.  On 
the  nineteenth  of  December,  on  exchanging  their  respective  demands  due  on 
that  day,  there  was  found  due  from  the  City  Bank  to  the  defendant  a  balance 
of  $8,000 ;  and  the  said  Gordon  acceptance,  certified  by  the  plaintiff,  was  there- 
upon transferred  by  the  City  Bank  to  the  defendant  as  a  payment  of  $800  of 
that  balance,  the  remainder  being  otherwise  paid,  and  the  defendant  surren- 
dering its  demands  against  the  City  Bank  in  consideration  of  such  payment 
and  transfer.  It  was  further  found  by  the  trial  court  that  prior  to  November 
19, 1882,  the  exchanges  between  the  defendant  and  the  City  Bank  had  been 
settlwi  in  accordance  with  the  general  custom  among  banks  before  stated,— 
that  is,  on  the  day  after  the  paper  became  due. — and  was  certified;  but  that 
the  defendant  had  adopted  the  course  of  requiring  from  the  City  Bank  a  set- 
tlement on  the  same  day,  because  it  was  unwilling  to  give  credit  to  the  City 
Bank;  that  this  Gordon  acceptance  was  taken  by  the  defendant  from  the  City 
Bank  under  circumstances  which  charged  the  defendant  with  notice  that  it 
was  intended  to  be  used  in  settling  the  exchanges  between  the  plaintiff  and 
the  City  Bank;  that  the  intention  of  the  plaintiff  in  certifying  the  Gordon  ao- 
ceptance  instead  of  paying  it  was  that  it  might  be  offset  by  any  cash  demands 
'vhich  the  plaintiff  might  have  against  the  City  Bank,  and  that  such  certifica- 
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tion  carried  with  it  notice  of  such  intention  to  the  defendant;  and  that  tlie 
defendant  took  the  said  Gordon  acceptance  with  notice  that  it  was  diverted 
from  the  purpHsse  for  which  it  had  been  certified  by  the  plaint!  fF.  On  the  nine- 
teenth of  Beuember,  and  before  the  Gordon  acceptance  was  passed  oil  by  the 
City  Bank  to  tlie  defendant,  the  City  Banis  had  cei-tifitd  paper  held  by  the 
plaintiff  to  the  amount  of  $1,900. 

On  the  first  trial  of  this  action  the  special  term  held  that  the  certification  in 
qnestion  was  not  negotiable,  and  rendered  judgment  in  favor  of  the  plaintiff. 
This  judgment  was  reversed  at  general  term,  and  a  new  trial  ordered.  On  the 
second  triid  the  court,  at  special  term,  conforming  to  the  decision  at  general 
term,  rendered  judgment  for  the  defendant,  and  that  judgment  was  affirmed, 
and  the  plaintiff  now  appeals  to  this  couit. 

It  is  claimed  on  the  part  of  the  plaintiff  that  the  certification,  being  of  an 
acceptance  payable  on  time,  was  notice  that  the  paper  had  matured,  and  been 
presented  for  payment  at  maturity,  and  that  as  to  all  the  parties  to  the  bill 
the  certification  was  a  payment  which  discharged  them,  and  the  paper  had 
lost  its  negotiable  character.  On  the  other  hand,  it  is  claimed  that,  although 
all  the  parties  to  the  bill  were  discharged,  and  as  to  tliem  the  paper  had  ceased 
to  be  negotiable,  yet  as  to  the  bank  certifying  it  the  certification  was  equiva- 
lent to  a  certificate  of  deposit  payable  to  bearer  on  demand,  and  as  such  was 
negotiable  as  against  the  bank.  We  do  not  deem,  it  necessary  to  pass  upon 
this  question,  because,  to  entitle  the  holder  of  the  certification  to  recover  upon 
it  without  regard  to  the  equities  between  the  certifying  bank  and  the  party  to 
whom  the  cei-tiflcation  had  been  issued,  It  whs  necessary,  not  only  that  it 
should  be  negotiable,  but  that  the  party  claiming  on  the  certification  should 
have  received  it  In  good  faith,  and  without  notice  of  those  equities.  It  seems 
to  US  that  the  defendant  in  this  case  does  not,  under  tlie  facts  found,  occupy 
that  position.  The  defendant  received  the  certification  with  notice  that  it 
represented  an  item  merely  in  the  exchange  account  between  the  City  Bank 
of  Rochester  and  the  plaintiff,  and  that  whether  anything  would  be  due  or 
payable  upon  it  would  depend  upon  the  state  of  the  exchange  account  between 
the  two  banks  at  the  close  of  the  day;  that  it  was  certified  for  the  purpose  of 
being  used  in  the  settlement  of  that  account.  This  was  notice  that  it  was  in< 
tended  as  a  mere  voucher,  and  was  not  made  for  purposes  of  negotiation ;  and 
it  is  expressly  found  that  the  defendant  took  it  with  notice  that  in  ti-ansfer- 
ring  it  to  them  the  City  Bank  was  diverting  it  from  the  purpose  for  which  it 
had  been  certified  by  the  plaintiff.  It  matters  not  that  the  defendant  did  not 
know  the  actual  state  of  the  exchange  account  between  the  City  Bank  and  the 
plaintiff.  As  matter  of  fact,  it  appears,  from  the  findings,  that  at  the  time  the 
defendant  received  the  plaintiff's  certification  from  the  City  Bank  it  had  been 
more  than  paid  by  certifications  which  had  been  made  by  that  bank,  and  were 
held  by  the  plaintiff.  But  it  is  not  necessary  that  the  defendant  should  have 
had  notice  of  that  fact.  It  knew  that  there  was  an  exchange  account  be- 
tween  the  plaintiff  and  the  City  Bank,  and  that  the  certification  was  subject 
to  the  settlement  of  that  account  on  the  following  day,  and  also  that,  in  the 
ordinary  course  of  business,  it  was  probable  that  the  City  Bank  held  paper 
certified  by  the  plaintiff  against  which  this  certification  was  applicable.  By 
insisting  on  the  City  Bank  settling  with  It  on  the  I9th,  contrary  to  the  gen- 
eral custom,  because  it  doubted  the  credit  of  the  City  Bank,  and  taking  from 
it  this  certification  for  that  purpose,  it  was  endeavoring  to  cast  upon  the 
plaintiff,  in  case  it  had  offsets,  the  risk  which  it  was  unwilling  to  incur,  and  to 
subject  the  plaintiff  to  the  chance  of  the  City  Bank  providing  other  means,  if 
required,  of  meeting  its  liabilities  to  the  plaintiff.  Whatever  might  have 
been  the  rights  of  an  Innocent  party  taking  the  certified  draft  in  ignorance  of 
the  purpose  for  which  the  certification  had  been  made,  and  of  the  right  of  the 
plaintiff  to  apply  it  on  a  pending  account,  we  cannot  hold,  in  the  face  of  the 
facts  found,  that  the  defendant,  in  taking  this  paper  from  a  failing  bank,  iin» 
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der  the  circumstances  became  a  bolder  in  good  fidth.  It  purchased  what  it 
knew  to  be  a  mere  voucher  for  an  item  in  an  account  to  be  settled,  and  neces- 
sarily took  it  subject  to  the  result  of  the  settlement  of  that  account. 

The  judgments  of  the  general  and  special  terms  should  be  reversed,  and  • 
new  trial  ordered,  costs  to  abide  the  event. 

(AU  concur.) 

(105  N.  T.  687)  '~'^~' 

BKnTCKERHOFP  and  others  v.  Bostwick  and  others.* 
{Court  of  Appeal*  of  New  York.    May  18, 1887.) 

JDKT-RlOHT  TO  TeIAL  by— EQClTABtB  ACTIOS. 

The  complaiut  of  a  stockholder  of  an  iusolvent  bank,  sains  In  bis  own  behalf  and 
for  the  benefit  of  the  other  stockboldens,  against  the  directors,  alleging  that  the 
property  of  the  bank  has  been  stolen  and  lost  throagh  the  misconduct,  inattention, 
and  n^igence  of  such  directors,  and  asking  tliat  the  damages  resulting  therefrom 
be  made  good  by  such  directors,  is  in  the  natnre  of  a  complaint  in  an  equita- 
ble action  against  the  directors,  as  trustees,  to  call  them  to  account,  and  such 
action  is  properly  triable  by  the  court,  with  the  assistance  of  a  jury  upon  such 
questions  of  fact  as  the  court  may  refer  to  them ;  following  Briaekerlioff  t.  Botttviek, 
90  N.  Y.  186, 1  N.  S.  Rep.  663. 

Appeal  from  general  term  of.  the  supreme  court.  Second  department. 
O.  D.  M.  Baker,  for  plaintiffs  and  appellants.    Milton  A.  Fotoler,  for  re- 
spondents. 

Feckham,  J.  This  action  has  alreadv  been  held  by  this  court  to  be  an 
equitable  one.  It  is  brought  by  plaintiff,  in  his  own  behalf,  as  stockholder 
of  the  bank,  and  in  behalf  of  all  others  similarly  situated,  against  defendants, 
vbo  were  directors  of  the  bank,  to  call  them  to  account  as  trustees  for  the 
manner  in  which  they  have  discharged  their  trust.  Of  such  actions  courts 
of  equity  have  always  had  jurisdiction.  Brindkerhoff  v.  Bostwick,  99  N.  Y. 
185,  1  K.  E.  Kep.  663.  Nothing  in  the  opinion  in  this  case,  when  last  here 
and  reported  supra,  gives  color  to  the  idea  that  the  case  was  regarded  other- 
wise thanas  an  equitable  one.  Thejudge,  it  is  true,  in  delivering  the  opinion, 
said  that  defendants'  liability  was  not  created  by  statute,  but  was  a  common- 
law  liability  springing  out  of  defendants'  relation  to  the  bank,  and  the  man- 
ner in  which  they  discharged  their  obligations  and  duties  as  directors  thereof. 
The  expression  "common-law  liability"  was  obviously  used  in  contradistinction 
to  that  of  a  liability  imposed  by  statute,  and  had  no  reference  whatever  to  a 
liability  enforceable  at  common  law  in  distinction  from  one  cognizable  in 
equity.  Since  the  flrst  decision  of  this  case  by  this  court,  (88  K.  Y.  52,) 
other  stockholders,  upon  their  petition,  have  been  added  as  plaintiffs,  and  the 
judgment  demanded 'against  the  defendants  is  that  they  may  be  adjudged  to 
pay  the  damages  sustained  by  the  plaintiffs,  and  that  the  receiver  may  re> 
cover,  collect,  and  receive  the  same  for  the  benefit  of  the  creditors  and  stock- 
holders of  the  bank,  or  else  that  plaintiffs  may  recover,  etc. 

Under  the  allegations  of  the  complaint,  and  upon  the  very  numerous  bases 
of  liability  respecting  the  several  defendants,  it  is  bard  to  see  exactly  what 
kind  of  a  verdict  could  be  directed  as  to  form,  in  case  the  action  were  to  be 
regarded  as  a  common-law  one,  and  the  jury  were  to  give  a  verdict  for  the 
plaintifb  which  should  cover  the  whole  case,  and  upon  which  judgment  should 
be  entered.  The  verdict  might  be  for  different  sums  against  different  do- 
fendaiits,  and  founded  upon  distinct  liabilities  growing  out  of  different  acts 
as  to  each,  and  yet  the  foundation  of  the  verdict  in  regard  to  the  facts  found 
against  each  defendant  would  be  problematical  in  the  extreme.  The  sums  for 
vhich  defendants  might  be  liable  may  not  only  be  different,  but  the  total 
liability  of  all  might  exceed  the  total  damage  proved,  and  thus  there  would  bs 

'  Bevening  34  Hun,  363. 
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a  verdict  for  different  sums  against  the  different  defendants,  and  an  excess 
of  total  liability  over  the  damage  proved;  and  provision  would  have  to  be 
made  for  such  a  state  of  facts  in  the  judgment  to  be  entered,  which  ought  to 
be  based  upon  a  special  application  on  notice  to  the  court,  and  upon  its  di- 
rections then  given.  All  this  shows  how  entirely  impracticable  would  be  a 
reference  to  a  jury  of  the  whole  issue  as  in  a  common-law  action,  with  a  gen- 
eral verdict  and  a  judgment  to  be  entered  thereon  without  any  further  appli- 
cation to  the  court. 

In  Bun  v.  Cary,  82  N.  Y.  65,  there  was  but  one  negligent  or  Improper  act 
alleged ;  that  being  the  purchase  of  the  lot,  and  erection  of  the  building  on  it, 
under  the  circumstances  proved.  The  damage  was  plain;  it  was  of  tb^  same 
amount  against  all  who  were  liable  at  all,  and  a  general  verdict  in  damages 
could  properly  be  given,  which  could  be  entered  without  any  further  appli- 
cation to  the  court,  and  would  be  final  in  regard  to  the  rights  of  all  parties. 
The  court  said  under  such  circumstances  it  was  not  error  to  try  the  issue 
there  involved  by  a  jury,  and  that  there  were  no  equitable  rights  to  be  adjusted, 
and  no  occasion  to  appeal  to  an  equitable  forum.  The  difference  between 
the  cases  is  wide  and  material.  The  cases  cited  by  defendants'  counsel  as  to 
the  right  of  trial  by  jury  in  cases  of  fraud,  etc.,  do  not  apply  here. 

The  case  of  Bradley  v.  Aldrich,  40  N.  T.  604,  merely  holds  that  an  allega* 
tion  of  grounds  in  plaintiffs'  complaint  for  equitable  relief,  and  nothing  else, 
where  proof  of  such  grounds  fail,  does  not  peimit  the  court  to  try  an  action 
for  fraud  without  a  jury.  The  former  practice  of  the  court  of  chancery  was 
to  dismiss  the  bill  when  all  ground  for  equitable  interposition  failed,  even 
though  a  cause  of  action  at  law  appeared  to  arise  out  of  the  transaction. 
When  a  party  alleges  n  cause  of  action  of  an  equitable  nature,  he  must  prove 
one,  so  far  as  the  question  of  a  trial  by  jury  is  concerned;  and  he  cannot  escape 
such  tribunal  by  alleging  an  equitable  cause  of  action,  and,  while  wholly  fail- 
ing to  prove  it,  obtain  a  trial  by  the  court  of  a  common-law  action  arising  out 
of  tiie  transaction.  To  show  that  there  is  an  issue  of  fraud  in  a  case  does  not 
necessarily  make  the  case  one  for  a  jury,  or  giv6  a  defendant  a  legal  right  to 
such  a  trial  as  if  it  were  a  coraroon-law  action.  An  action  with  an  issue  of 
fraud  in  it  could  and  can  now  certainly  be  tried  by  the  court,  (unless  issues 
were  properly  framed  for  trial  by  jury, )  even  against  the  desire  of  defendants, . 
as  in  an  action  to  set  aside  a  deed  or  other  instrument  on  the  ground  of  fraud. 
This  action  is  an  equitable  one,  andthe  issues  to  be  tried  by  a  jury  are  to  be 
reviewed  by  the  court  in  the  same  manner  as  in  equitable  actions,  and  the 
plaintiff  does  not  fail  to  show  the  equitable  nature  of  this  action  by  proving 
the  allegations  of  his  complaint,  even  though  the  ground  of  the  liability  of 
the  trustees  whom  he  is  seeking  to  call  to  account  is  their  negligence  and 
fraud.    A  court  of  equity  still  has  jurisdiction  of  such  an  action. 

The  case  of  Davison  v.  Associates,  71  N.  Y.  333,  340,  is  of  the  same  general 
nature  as  Bradley  v.  A  Idrich,  supra.  The  case  Was  brought  to  enforce  the 
speciOc  performance  of  a  contract  for  the  sale  of  land,  and  had  been  once  tried. 
On  the  second  trial  the  plaintiff  demanded  a  jury  trial  on  the  grround  that 
it  appeared  on  the  former  trial  that  defendants  had  conveyed  the  lots  before 
the  commencement  of  the  action,  and  that  the  evidence  would  now  show  a  causa 
of  action  at  common  law  for  damages  only.  The  court  denied  the  motion, 
and  the  denial  was  upheld  in  this  court  on  the  ground  that  the  plaintiff,  by 
bringing  his  action  for  a  specific  performance  of  the  contract  to  convey,  had 
elected  his  forum  and  waived  his  right  to  a  jury  trial,  but  that  the  rule  was 
different  in  the  case  of  a  defendant,  who  could  not  be  deprived  of  a  jury  trial 
in  a  proper  case  because  plaintiff  demanded  equitable  instead  of  legal  relief. 
In  other  words,  if  d^endant  had  asked  for  a  trial  by  jury  of  the  issue  as  to 
damages,  (the  equitable  relief  of  a  specific  performance  having  passed  away 
by  the  conveyance  of  the  land  by  the  defendants  to  other  parties,)  such  re- 
quest would  have  been  granted,  and  it  would  have  been  no  answer  to  such 
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application  to  show  that  tbe  action  was  originallj  for  equitable  relief.  This 
case  is  nothing  of  tbe  sort.  But  without  doubt  there  are  issues  whicli  ought 
to  be  tried  by  a  jury,  and  the  order  of  the  special  term  very  wisely  provided 
for  framing  issues  for  such  a  trial. 

The  order  of  the  general  term  should  be  reversed,  and  that  of  the  special 
term  afSrmed,  with  costs  in  both  courts. 

(All  concur.) 

(lOS  N.   Y.  B60) 

In  re  Application  of  Htnes,  General  Guardian,  etc. 
{Court  of  Appealt  of  New  York.    May  13, 1887.) 

1.  Guabdian's  Powees — Recovbrt  or  Rbal  Pbopbrtt — Employmkrt  or  Attobwet. 

Under  section  5,  p.  718,  I'Bev.  St.  N.  Y.,  the  nvother,  upon  death  of  the  father,  be« 
ooiiies  tiie  general  guardian  of  the  minor  children,  with  the  rights,  powers,  and  du- 
ties of  a  guardian  in  socaee,  and  as  such  has  power  to  niake  a  contract  of  employ- 
ment with  an  attorney  for  the  recovery  of  her  ward's  real  property. 

2.  Attobnet  and  Clibkt — Compinsatioh — Kbasoitablb  Allowance. 

Under  snch  circumstances,  where  the  mother  of  infant  children  employed  coun- 
sel to  recover  real  property  of  the  latter  of  the  value  of  $141,660,  for  a  contingent 
fee  of  one-third,  and  it  appeared  that  the  questions  involved  in  the  litigation  were 
of  great  importance  and  dfifflculty,  and  there  was  abundance  of  testimony  by  emi- 
nent attorneys  that  the  agreement  was  in  all  respects  fair,  reasonable,  and  proper, 
the  finding  of  a  referee  supporting  tbe  agreement  will  not  be  disturbed. 

S.  Same— AssisTAHT  Attobket— Empiotmbht. 

Where,  in  pursuance  of  sncli  agreement  for  fees,  the  attorney  bronght  an  action 
of  ejectment  to  recover  the  warda  property,  and,  when  the  case  was  ready  for  trial, 
another  attorney,  not  employed  by  the  original  attorney,  appeared  on  behalf  of 
the  wards,  and  took  part  in  the  trial  and  subsequent  appeals,  held,  that  the  com- 
pensation paid  to  tbe  latter  could  not  be  deducted  from  the  stipulated  fee  of  the 
original  attorney. 

4.  Same. 

After  the  determination  of  such  actions  establishing  the  wards'  title  to  the  lands 
of  their  rather  in  New  York,  certain  real  property  in  Tennessee,  which  had  belonged 
to  him,  was  sold  for  the  benefit  of  the  wards.  Held  that,  tlie  Tennessee  property 
having  come  to  them  and  been  realized  through  the  establishment  of  their  title  to 
their  father's  property,  under  the  terms  of  the  attorney's  contract,  by  which  for 
one-thinl  of  tbe  proceeds  he  was  to  recover  as  niQch  as  possible  of  the  ward's  prop- 
erty, he  was  entitled  to  one-tnird  of  the  proceeds  of  this  Xeuueasee  property,  al- 
though as  to  it  no  litigation  had  been  necessary. 

5.  Sahb — Associate. 

Where  it  appeared  that  tbe  attorney  had  employed  an  associate  to  assist  him  in 
the  litigation,  held,  that  the  waiver  by  the  latter  of  all  claims  against  the  wards  on 
account  of  such  employment  should  not  be  imposed  as  a  condition  to  the  attor- 
ney's recovery. 

Ruoeb,  C.  J.,  and  Kabl,  J.,  dissenting. 

Appeal  from  general  term  supreme  court,  First  department. 

Petition  to  the  supreme  court  by  Mary  £.  Hynes,  the  mother  of  the  Infants 
William  K.  and  Andrew  Hynes,  asking  leave  to  sell  the  interest  of  the  said 
infants  in  certain  real  property  therein  described,  for  the  purpose  of  paying 
from  the  proceeds  thereof  an  indebtedness  of  816,000  to  Charles  Todd,  of  St. 
Louis,  Missouri,  and  an  indebtedness  to  John  L.  Brower,  their  attorney  and 
counsel.  That  court  appointed  the  Farmers' Loan  &  Trust  CJompany  special 
guardian  of  the  said  infants  for  the  purpose  of  and  in  respect  to  the  proceed- 
uigs  herein.  An  order  of  reference  was  made  to  examine  as  to  the  matters 
contained  in  the  petition,  and  to  report  the  testimony  thereon,  and  the  ref- 
eree's opinion,  particularly  as  to  tbe  alleged  indebtedness  of  the  said  infants. 
Upon  the  reference  proof  was  given  as  to  the  value  of  the  property  owned  by 
the  infants,  subject  to  the  dower  of  their  mother,  and  the  referee  found  that 
the  value  of  the  propei-ty  recovered  was  $141,6t)0.28.    The  claim  of  Cliarles 
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Todd  was  established  upon  the  bearing  before  the  referee,  and  that  officer  re- 
ported in  favor  of  its  payment. 

The  claim  of  John  L.  Brower  for  legal  services  was  contested  before  the 
referee  on  behalf  of  the  infants,  and  the  referee  i*eporfixl  that  Brower  was  en- 
titled to  one-third  of  the  total  net  recovery  of  ^141 ,660.28,  being  the  sum  of 
$47,220.09,  and,  having  been  paid  $6,638.12,  a  balance  was  owing  to  him  of 
^0,581.97,  one-third  of  which  was  owing  by  each  of  the  infants.  Brower's 
claim  was  based  upon  an  agreement  dat^  November  24,  1875,  made  by  Mrs. 
Mary  Eliza  Hynes,  the  mother  of  the  said  infants,  individually  and  as  their  gen- 
eral guardian,  by  which,  after  reciting  the  commencfment  by  Brower  of  pro- 
ceedings to  recover  property  of  the  infants,  she,  for  and  in  consideration  of  the 
assistance  and  service  of  Brower  in  attempting  to  i-ecover  tiie  property  afore- 
said, agreed  to  pay  to  him  a-sum  of  money  equal  to  one-third  of  the  value  of  all 
of  the  said  property  recovered  and  restored  to  her  and  her  said  children. 
Brower  took  proceedings  in  ejectment  for  the  possession  of  the  real  estate  in 
the  city  of  New  York,  and  by  agreement  one  case  was  tried.  This  case  at 
trial  term  resulted  successfully  to  the  infants,  and  the  judgment  of  ejectment 
there  obtained  was  affirmed  by  the  general  term  and  by  the  court  of  appeals. 
As  permitted  by  the  statute,  the  case  was  a  second  time  tried,  again  resulting 
in  a  judgment  for  the  plaintiffs,  and  this  judgment  was  also  affirmed  in  the 
general  term  and  by  this  court.  By  stipulation,  judgments  were  formally  en- 
tered in  the  other  suits  in  favor  of  the  plaintiffs  therein. 

Upon  the  report  of  the  referee  being  presented,  the  court  declined  to  con- 
firm it  as  to  the  claim  of  Brower,  refusing  to  sanction  the  agreement  made 
by  the  mother  of  the  infants  with  him,  but  permitted  further  proof  to  be 
given  as  to  the  reasonableness  of  the  agreement.  Thereupon  an  order  was 
entered  confirming  the  report  as  to  the  indebtedness  to  Todd,  directing  a 
sale  of  sufficient  property  to  pay  the  same,  and  referring  the  matter  back  to 
the  referee,  to  take  further  proof  as  to  the  reasonableness  of  the  said  agree- 
ment with  Brower,  and  to  report  his  opinion  thereon,  together  with  the  tes- 
timony. Pursuant  to  said  order,  a  portion  of  the  property  was  sold  for  $24,- 
000,  the  Infants'  share  of  which  was  more  than  sufficient  to  pay  the  claim  of 
Charles  Todd  against  them,  and  that  claim  has  been  satisfied.  Included  in 
Todd's  claim  were  items  of  payments  made  to  Joseph  H.  Choate,  who  was 
counsel  for  the  infants,  amounting  to  82,250. 

The  testimony  taken  before  the  referee,  and  particularly  that  taken  upon 
the  hearing  had  upon  this  order  of  the  court  refen-ing  the  matter  back  to 
him,  when  Joseph  H.  Choate  was  called  as  a  witness,  shows  that  Choate 
acted  as  counsel  in  the  ejectment  suits  from  the  time  of  the  first  trial  at  cir- 
cuit, through  the  appeals,  in  the  second  trial  at  circuit,  and  again  upon  the 
appeals,  ending  with  the  last  hearing  in  the  court  of  appeals.  Choate  tes- 
tified that  he  had  a  claim  against  the  estate  of  $10,000,  less  the  amount  of 
$2,750,  which  had  been  paid  to  him.  This  sum  was  the  amount  paid  him  by 
Todd,  and  repaid  Todd  out  of  the  infants'  property,  $2,250,  and  $500  paid  him 
of  the  damages  recovered.  This  claim  of  Choate  is  not  included  in  the  one- 
third  claimed  by  Brower. 

Upon  the  hearing  before  the  referee  tinder  the  second  order  of  reference, 
expert  witnesses  were  called  on  the  part  of  Brower  as  to  the  reasonable- 
ness of  the  agreement  in  question,  and  the  referee  made  his  second  report,  in 
which  he  finds  that  the  agreement  in  question  "was  in  all  respects  a  just, 
fair,  reasonable,  and  proper  agreement,  under  the  circumstances  under  which 
the  same  was  made,  and  was  advantageous  to  said  infants,"  and  that  the  in- 
fants were  each  indebted  to  Brower  to  the  extent  of  the  value  of  one-third  of 
the  estate,  real  and  personal,  recovered  by  him  for  said  infants.  This  report 
was  confirmed,  and  the  real  estate  of  the  infants  ordered  to  be  sold  to  pay  the 
amount  of  the  indebtedness  found  due  to  Brower. 

From  the  order  sustaining  theagxeement,  fixing  theamonnt  due  to  Broiver, 
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and  ordering  sale  of  real  property  to  pay  it,  tlie  special  guardian  appealed  to 
the  general  term.  That  court  modified  the  order  so  as  to  provide  that  the 
money  which  had  been  paid  and  should  thereafter  be  found  due  to  Choate 
should  be  paid  out  of  the  one-third  allowed  to  Brower;  and,  as  so  modi- 
fied, affirmed  the  order.  From  this  affirmance  the  special  guardian  appeals, 
and  Brower  appeals  from  that  part  of  the  order  which  modifles  the  special 
term  order. 
Truman  H.  Baldwin,  for  appellant.    David  McClure,  for  respondent. 

Peokham,  J.  There  can  be  no  doubt  of  the  authority  of  a  guardian  in 
socage  to  make  a  contract  such  as  this.  By  our  Revised  Statutes,  under  the 
facts  in  this  case,  the  mother  became  a  general  guardian,  with  the  rights, 
powers,  and  duties  of  a  guardian  in  socage.  1  Bev.  St.  718,  §  5.  Such  a 
guardian  had  the  right  to  the  possession  of  the  ward's  lands,  and  to  the  re- 
ceipt of  the  rents  and  profits  thereof ,  and  could  maintain  ejectment  to  recover 
possession  of  such  lands.  Jackson  v.  De  Walts,  7  Johns.  157;  Beeoher  y. 
Crouse,  19  Wend.  306;  Byrne  v.  Van  Hoesen,  5  Johns.  66;  Sylvester  \.  Ral- 
ston, 31  Barb.  286;  Emerson  v.  Spicer,  46  N.  Y.  594;  Schouler,  Dom.  Eel. 
§§  286-290;  2  Kent,  Coram.  222. 

The  right  to  the  possession  of  the  real  esbite  of  the  ward  carries  with  it  a 
corresponding  duty  to  obtain  such  possession,  and,  if  wrongfully  withheld, 
the  guardian  should  sue  for  it.  In  imposing  this  duty  upon  the  guardian, 
the  law  necessarily  gives  to  him  the  right  to  employ  counsel,  and  of  course 
to  make  a  contract  lor  his  compensation.  Taylor  v.  Bemiss,  110  U.  S.  42,  3 
Sup.  Ct.  Bep.  441.  The  attorney  for  Mrs.  Hynes,  and  also  all  the  other  par- 
ties, seem  to  have  regarded  this  proceeding  as  practically  a  suit  to  enforce  a 
specific  performance  of  the  contract  made  between  the  attorney  and  Mrs. 
Hynes  as  general  guardian  for  her  infant  children ;  and  with  that  view  he 
proved  the  facts  surrounding  the  making  of  the  agreement,  and  gave  evidence 
as  to  the  value  of  the  property  to  be  recovered,  the  pecuniaiy  situation  of  the 
infants  and  their  guardian,  the  labor  involved  in  the  prosecution  of  the  various 
legal  proceedings,  and  the  success  attending  such  prosecution;  and  he  also 
called  some  of  the  must  reputable  and  eminent  members  of  the  New  York 
bar  upon  the  question  of  the  reasonableness  of  such  agreement,  and  their 
opinions  were  unanimous,  and  were  all  favorable  to  its  propriety  and  fair- 
ness. The  questions  involved  in  the  litigation  in  the  actions  of  ejectment 
were  argued  upon  appeal  before  this  court,  and  have  been  reported.  See  82 
NT.  Y.  41,  and  91  N.  Y.  451.  That  they  were  complicated  and  grave  canHot 
be  doubted. 

The  question  of  the  propriety  of  the  agreement  was  before  the  special  term 
of  the  supreme  court,  and,  although  there  was  then  no  affirmative  evidence 
against  it,  yet  the  learned  and  careful  judge  therein  presiding  referred  it  back 
to  the  referee  to  take  further  evidence  on  that  subject,  and  to  report  thereon 
to  the  court.  It  was  upon  the  proceeding  on  the  second  reference  that  the 
opinions  of  the  members  of  the  bar  were  procured  under  oath,  and  upon  a 
fair  statement  of  all  the  facts  as  shown  in  the  record  now  before  us.  The 
referee  in  his  second  report  said  upon  this  subject:  "1  have  carefully  consid- 
ered the  situation  of  the  infants  after  the  death  of  their  father,  as  disclosed  by 
the  testimony  taken  herein,  in  that  the  estate,  both  real  and  persunal,  of  their 
father,  had  been  taken  possession  of  by  relatives  of  the  father  residing  in  this 
country,  claiming  to  be  his  only  heirs  at  law  and  next  of  kin;  they  insisting  that 
the  marriage  of  the  father  of  said  infants  with  their  mother,  the  petitioner, 
was  illegal  and  void,  and  said  infants  illegitimate;  and  in  that  the  marriage 
claimed  had  taken  place  in  a  foreign  country,  without  the  performance  of  any 
marriage  ceremony ;  and  that  said  relatives  were  possessed  of  large  means,  and 
said  infants  were  without  any  means  to  prosecute  legal  proceedings  to  estab- 
lish their  claim  to  legitimacy,  and  to  their  father's  property ;  and  their  mother 
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was  also  without  any  means ;  and  the  infants  were  dependent  upon  the  charity 
of  the  friends  of  their  late  father  for  support,  and  were  of  tender  years. "  The 
referee  finds,  as  a  fact,  that  the  agreement  with  Mrs.  Hynes  individually,  and 
as  general  guardian  of  the  infants,  was  in  all  respects  just,  fair,  reasonable, 
and  proper.  The  special  term  again  examined  this  report,  and,  in  an  opinion, 
the  learned  justice  holding  that  court  said:  "I  have  most  carefully  examined 
the  testimony  taken  before  the  learned  referee,  both  at  the  original  and  sup- 
plemental hearings,  and  I  have  reached  the  conclusion  that  the  judgment 
twice  pronounced  by  him,  after  hearing  and  seeing  the  witnesses,  is  correct, 
and  that  his  report  should  therefore  be  confirmed."  The  general  term,  with 
an  exception  to-  be  noticed,  agreed  with  this  view  of  the  case,  and,  after  a 
modification,  afQrmed  the  order  of  the  special  term.  Upon  this  testimony  this 
court  would  not  be  justified  in  reversing  the  conclusion  of  the  lower  courts 
upon  the  fact  as  to  the  character  of  the  agreement  in  point  of  fairness  and 
propriety. 

It  appears,  however,  that  just  as  the  attorney  and  one  whom  he  had  asso- 
ciated with  him  were  about  to  enter  upon  the  first  trial  of  the  action  of  eject- 
ment, another  counsel  appeared  for  the  plaintiff  therein,  and  with  their  assent 
took  the  leading  part  in  the  trial  of  the  action ,  which  lasted  five  days ;  and  such 
counsel  also  argued  the  various  appeals  thereafter,  and  took  the  same  part  in 
the  second  trial  and  the  subsequent  appeals  from  tlie  judgment  then  obtained. 
The  services  of  the  counsel  were  most  meritorious  and  valuable,  but  they  were 
not  rendered  upon  the  retainer  or  request  of  the  attorney  making  the  agree- 
ment with  Mrs.  Hynes,  and,  so  far  as  appears,  were  wholly  separate  and  dis- 
tinct from  his  contract  with  her.  The  general  term  held  that  whatever  sums 
were  or  should  be  paid  this  counsel  must  be  deducted  from  the  amount  claimed 
by  the  attorney,  and  modified  the  order  of  the  special  term  to  that  extent. 
We  are  unable  to  see  the  force  of  the  reasoning  which  led  to  this  result.  Un- 
doubtedly the  attorney  would  have  to  pay  out  of  his  share  all  expenses  of 
counsel  retained  by  him  in  the  conduct  of  the  cause.  He  could  not  make  the 
infants  or  tlie  mother  liable  for  that  expense.  It  seems  equally  true  that 
neither  the  mother,  nor  any  one  for  her,  or  as  a  mere  stranger,  could  retain 
counsel  and  charge  the  expense  of  his  payment  to  the  attorney,  without  his 
assent  to  such  arrangement.  There  is  no  proof  of  any  such  assent,  and  we 
tbnik  none  is  implied  ixoiA  the  fact  that  counsel  was  employed  by  a  third  per- 
son, and  thereafter  the  attoi-ney  consulted  with  such  counsel,  and  permitted 
him,  under  such  retainer,  to  take  the  leading  part  in  the  trial  and  argument 
of  the  action.  As  the  evidence  shows,  what  took  place  in  court,  while,  of 
course,  of  the  most  vital  importance,  was  but  a  small  part  of  the  actual  labor 
performed  in  the  case;  and  if  the  attorney  were  responsible  for  the  payment 
of  counsel  out  of  his  share,  when  snch  counsel  was  not  retained  by  him,  and 
when  he  was  ready  and  willing  to  go  on  without  him,  the  amount  of  his  pos- 
sible compensation  might  be  very  seriously  diminished,  if  not  entirely  wiped 
out  without  his  consent.  Treating  with  counsel  retained  by  a  third  peraon, 
and  permitting  him  to  aid  in  the  trial  of  and  to  argue  the  case,  is  very  far,  in- 
deed, from  any  assent  that  bis  services  shall  be  paid  for  by  the  attorney  in- 
stead of  the  person  wio  retained  him. 

One  other  objection  is  made.  There  was  a  sale  of  vacant  lots  in  Tennessee, 
and  the  proceeds  of  the  sale  are  in  the  hands  of  the  clerk  of  the  chancery  court 
of  the  state.  Counsel  for  appellants  claims  that  the  attorney  is  notentitled  to 
his  proportion  of  that  fund.  We  think  otherwise.  The  title  of  the  infants 
to  the  property  of  their  late  father  has  been  established  by  these  actions,  and 
Tennessee  funds  have  come  or  are  coming  to  them  by  reason  of  that  title. 
Kotes  were  given  for  the  amount  of  the  sale,  less  10  per  cent,  paid  in  cash. 
The  sale  took  place  December  29,  1883,  and  the  last  notes  became  due  14 
months  thereafter,  or  in  March,  1885.  The  notes  were  secured  by  mortgage 
on  the  lands  sold.    It  is  to  be  presumed,  in  the  absence  of  evidence  to  ttie  con- 
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trary,  that  the  notes  were  worth  their  face,  and  that  they  have  been  paid;  for 
if  not  it  would  have  been  proved,  as  the  referee  did  not  make  his  report  until 
September,  1885. 

Tbe  counsel  for  the  infants  also  claims  that  the  attorney  should  only  be  al- 
lowed to  recover  upon  Qling  a  waiver  by  his  asssociate  of  all  claims  upon  the 
infants  or  the  widow.  In  his  brief  before  this  court  the  counsel  for  th6  at- 
torney snyB  that  he  (such  attorney)  bad  himself  selected  counsel  wlio  liad  act- 
ually commenced  the  opening  address  to  tbe  jury  when  the  counsel  retained 
by  others  appeared.  ^  has  been  already  said,  counscd  employed  by  the  at- 
torney would  have  to  look  to  him  for  compensation,  and  would  have  no  claim 
against  the  estate  of  the  infants  or  the  widow;  but  we  do  not  think  it  proper 
in  this  proceeding  to  add  the  condition  asked  for. 

The  order  of  the  general  term  should  be  reversed,  and  that  of  the  special 
term  affirmed,  with  costs. 

(All  concur,  except  Bugeb,  C.  J.,  and  Eabl,  J.,  dissenting.  Fi^cb,  J., 
not  votmg.) 


(106  N.  T.  557) 

Head  and  another  v.  Tuckebmak.' 
{Court  of  Appeali  qf  New  Tork.    May  13,  1887.) 

1.  BKFBnEE— Fbeb  of— Stipulatiow. 

A  matter  iu  cuDtrovctsy  was  submitted  to  a  referee,  by  a  written  stipulation  which 
declared  that  tbe  fees  of  the  referee  should  be  $20  per  day  "for  every  hearing." 
Held  tliat,  under  such  stipulation,  tbe  referee  could  not  collect  fees  for  duys  ap- 
pointed lor  a  hearing,  but  on  which  no  hearing  was  had,  and  when,  iu  advance  of 
the  days  appointed,  tiie  parties  agreed  upon  a  postpouenient,  and  so  noti&ed  the 
referee. 

2.  Same— Oral  Aobbkmekt— Evidekck. 

An  oral  agreement  that  the  word  "hearing"  should  be  deemed  to  include  "ap- 
pointments ol  hearings"  cannot  be  admitted  to  vary  such  stipulation,  in  the  face 
of  section  32!X>  of  the  New  York  Code,  which  rcQuires  any  cliange  in  the  compen- 
sation of  a  referee,  as  fixed  by  law,  to  be  manilested  in  writing. 

Appeal  from  order  of  general  term  of  Second  department  afiSrming  order  of 
special  term  denying  motion  for  a  relaxation  of  referee's  fees. 
Prasoott  Hall  Butler,  for  appellant.    Frederick  Seymour,  for  respondents. 

Feb  Cxtbiah.  The  question  iii  this  case  turns  upon  the  interpretation  of 
that  clause  in  the  written  stipulation  of  the  attorneys  for  the  respective  par- 
ties which  declares  that  the  compensation  of  the  referee  shall  be  the  sum  of 
620  per  day  "for  every  hearing."  The  fees  in  controversy  relate  to  the  charge 
made  by  the  referee  for  39  days  on  which  appointments  for  a  bearing  had  been 
made,  at  the  request  of  counsel,  but  when  no  hearing  in  fact  was  had,  and  no 
meeting  or  appearance  before  the  referee.  Tbe  failure  to  appear  on  the  sev- 
eral days  so  appointed  was  due  to  tbe  fact  that  by  arrangement  between  the 
respective  counsel,  made  prior  to  the  times  fixed  by  the  referee,  tbe  hearing 
was  postponed,  of  which  postponement  the  referee  was  nptifled.  Tlie  post- 
ponements were  made  in  most  cases  at  the  request  and  for  the  accommodation 
of  the  counsel  for  the  defendant.  The  reference  continued  during  the  period 
of  two  years  or  more,  and  the  referee  charged  fees  for  114  days  at  tbe  stipu- 
lated rate  per  day,  amounting,  in  the  aggregate,  to  82,280. 

We  are  of  opinion  that  the  charge  for  the  days  on  which  there  was  no  hear- 
ing and  no  appearance  was  unauthorized.  The  compensation  of  referees  is 
fixed  by  statute  at  six  dollars  "for  each  day  spent  in  the  business  of  the  refer- 
ence," unless  a  different  rate  of  compensation  is  fixed  by  the  consent  of  the 
parties,  manifested  by  an  entry  in  the  minutes  of  the  referee,  or  otherwise  in 
writing,  or  a  smaller  compensation  is  fixed  by  tbe  court  or  judge  in  the  order 

'Beversing  42  Hun,  668. 


Digitized  by 


Google 


ni.]  BYAN  V.  ALLEN.  65 

of  reference.  Code,  §  8296.  In  this  case  there  was  no  entry  in  the  minutes 
on  the  subject,  and  the  right  to  fees  beyond  the  statutory  rate  depends  solely 
apon  the  written  stipulation.  It  is  impossible,  we  think,  to  extend  the  mean- 
ing of  the  words  "every  bearing,"  in  the  stipulation,  so  as  to  include  days 
appointed  for  a  hearing,  but  on  which  no  hearing  in  fact  was  had,  and  when, 
in  advance*  of  the  time  app>ointed,  the  parties,  by  arrangement,  had  Mgreed 
upon  a  postponement,  and,  in  pursuance  tliereof,  had  omitted  to  appear  before 
the  referee.  It  might  have  been  proper  to  have  provided  for  this  contingency 
in  the  stipulation.  But  the  stipulation  is  silent  on  the  subject,  and  we  can- 
not, in  face  of  the  statute,  give  any  force  to  the  alleged  oral  agreement  or  un- 
derstnnding  between  the  counsel  and  the  referee  that  the  word  "hearing" 
should  be  deemed  to  include  appointments  of  hearings.  The  word  "hearing" 
is  unambiguous,  and  to  give  effect  to  the  oral  evidence  would  be  adding  a  ma- 
terial term  to  the  stipulation,  contrary  to  settled  rules  of  evidence. 

The  statute  is  founded  in  a  just  policy.  When  counsel  undertake  to  fix  the 
rate  of  compensation  by  agreement,  it  is  but  just  that  their  intention  should 
be  manifested  in  such  a  formal  and  authentic  manner  as  to  leave  no  doubt. 

The  orders  of  the  special  and  general  terms  should  be  reversed,  and  an  order 
entered  for  the  retaxation  in  respect  to  the  items  mentioned. 

(All  concur.) 

(Ko  ni.  MS)  ^ 

Btan  v.  Allen. 

{Supreme  Court  of  Illinoit.    May  12,  1887.) 

1.  Wix-ii— Dbvisb— FsB— Rmbs  in  Sbsllbt's  Case. 

A  rodicil  to  a  will  wasaa  follows:  "I  give  and  beqaeath  to  my  step-son  O.  H;  A. 
the  use  or  rents  accrainK  from  tuy  bouse,  and  one  acre  of  land  that  said  house  stands 
npon,  after  bis  father's  death,  provided  bis  father  does  not  sell  said  property;  which 

Srivll^^  I  grant  him  provided  it  is  necessary  for  his  iiiaintenance.  After  the  said 
'.  H.  A.'s  decease,  the  said  house  and  land  ia  to  go  to  his  nearest  heirs."  Held, 
that  the  worda  "nearest"  did  not  qualify  the  word  "heirs,"  and  that,  under  the 
rale  in  Shdley'$  Que,  0.  H.  A.  took  the  fee  to  the  land  subject  to  the  estate  and  power 
reserved  in  his  father  by  the  terms  of  the  devise. 

2.  Sams — Devisb  of  Ihcomb. 

A  devise  of  the  income  for  the  use  of  the  devisee,  or  of  rents  and  profits  of  land, 
is  equivalent  to  a  devise  of  the  land  Itself,  and  will  carry  the  legal,  as  well  as  bene- 
ficial, interest  therein. 

SooTT,  C.  J.,  dissenting. 

Error  to  superior  court,  Oook  county. 

Abbott,  Oliver  <&  Showalter,  for  Martin  J.  Ryan,  plaintiff  In  error.  Hor- 
ton  dk  Hoyne,  for  Omar  H.  Allen,  defendant  in  error. 

Sbofb,  J.  The  premises  described  in  the  contract  of  sale,  for  the  specific 
performance  of  which  this  bill  is  filed,  are  a  part  of  the  lands  devised  to  appel- 
lee in  the  codicil  of  the  will  of  Elizabeth  H.  8.  Allen,  his  step-mother,  and 
the  material  question  arising  upon  which  it  is  necessary  for  this  court  to  ex- 
press an  opinion  is  the  construction  and  e&ect  to  be  given  to  the  following 
clause  of  the  codicil:  "I  give  and  bequeath  to  my  step-son  Omar  H.  Allen 
the  nse  of  rents  accruing  from  my  house,  and  one  acre  of  land  that  the  said 
houae  stands  upon,  after  his  father's  decease,  provided  his  father  does  not  sell 
said  property;  which  privilege  I  grant  him  provided  it  is  necessary  for  his 
maintenance.  After  the  said  Omar  H.  Allen's  decease,  the  said  house  and 
laiid  is  to  go  to  his  nearest  heirs." 

A  devise  of  the  income  for  the  use  of  the  devisee,  or  of  the  rents  and  prof- 
its of  land,  "is  equivalent  to  a  devise  of  the  land  itself,  and  will  carry  the 
legal,  as  well  as  beneficial,  interest  therein."  2  Jarm.  Wills,  609,  and  cases 
eite<i.  An  estate  for  life  is  here  devised  to  Omar,  with  remainder  over  to 
"bis  nearest  heirs,"  and  it  is  contended  that  the  case  is  thereby  brought 
witbin  the  rule  in  SJielleu's  Case.  The  rule  announced  in  that  case,  aa  part  of 
v.l^N.E.no.l — 5 
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the  common  law,  has  been  in  force  in  this  state  since  its  organization.  As 
originally  expressed  in  the  reported  case,  and  also  as  formulated  by  Mr.  Pres- 
ton in  his  work  on  Estates,  (vol.  1.  p.  263.)  the  rule  has  frequently  received  the 
approval  of  this  court,  but  preference  is  expressed  for  the  statement  of  it 
found  in  the  reported  case,  viz:  "That  when  the  ancestor,  by  any  gift  or  con- 
veyance, taketh  an  estate  of  freehold,  and  in  the  same  gift  or  conveyance  an 
estate  is  limited,  either  mediately  or  immediately,  to  his  heirs,  in  fee  or  in 
tail,  *  the  heirs '  are  words  of  limitation  of  the  estate,  and  not  words  of  purchase. " 
"  The  remainder  is  immediately  executed  in  possession  in  the  ancestor  so  taking 
the  freehold."  1  Coke,  936;  1  Prest.  Est.  264;  4  Kent,  Comm.  215;  Baker 
V.  Scott,  62  111.  86;  Brislain  v.  Wilson,  63  111.  173;  Beacroft  v.  Stravm,  67 
III.  28. 

The  conditions  which  must  concur,  in  order  to  the  operation  of  the  rule  in 
case  of  a  devise,  are:  (1)  Afreehold  must  be  devised;  (2)  the  estate  of  free- 
hold must  be  taken  by  the  same  instrument  which  contains  the  limitation  to 
the  heirs,  and  for  this  purpose  a  will  and  codicil  will  be  deemed  one  instru- 
ment, (S  Jarm.  Wills,  IIU;)  and  (3)  the  interest  devised  to  the  ancestor,  and 
limited  to  the  heirs,  must  be  of  the  same  quality,  (Baker  v.  Scott,  supra.) 

Applying  these  principles  to  the  devise  under  consideration,  it  is  seen  that 
every  condition  necessary  to  the  operation  of  the  rule  is  then  fulfilled,  unless 
the  prefixing  of  the  word  "nearest"  to  the  word  "heirs"  defeats  its  applica- 
tion. The  rule  is  that  when  the  word  "heir"  or  "heirs"  is  used  in  a  will, 
and  there  is  nothing  in  the  context  explaining  or  controlling  its  use,  or  show- 
ing a  different  intention  on  the  part  of  the  testator,  it  must  be  interpreted 
according  to  its  strict  and  technical  import.  Thus  construed,  the  word 
"heirs"  includes  and  designates  the  persons  upon  whom  the  law  would  cast 
the  inheritance  in  case  of  intestacy,  and,  whether  few  or  many,  all  are  com- 
prehended in  the  single  word  "heirs."  2  Jarm.  Wills,  61;  Ratoaon  v. 
Matoson,  52  III.  66. 

When .  there  are  a  number  of  persons  falling  within  the  designation  of 
"heirs," — that  is,  having  the  right  to  take  by  inheritance  from  the  ancestor, 
although  they  may  not  take  equally  as  to  amount, — ^the  law  furnishes  no 
means  of  determining  which  one  or  more  of  the  common  class  is  or  are 
"nearest"  in  the  quality  or  right  of  inheritance.  The  word  "nearest,"  like 
"next"  or  "first,"  prefixed  to  the  term  "heirs"  or  "heir,"  without  the  use  of 
other  words  of  limitation  on  the  devise  to  the  heir,  will  not  vary  the  effect  of 
the  devise.  The  nearest  heirs  are  all  those  persons  upon  whom  the  law 
would  cast  the  inheritance,  in  the  first  instance,  upon  the  death  of  the  ances- 
tor intestate,  and  there  can  be  no  other  heirs.  Those  who  are  heirs  are 
therefore  necessarily  nearest  heirs;  and,  conversely,  nearest  heirs  can  be  no 
other  than  heirs  generally,  and  must  include  all  those  who  stand  in  the  same 
relation  to  the  ancestor  in  respect  of  the  right  of  inheritance.  Jarm. 
Wills,  326,  and  citations.  So  that,  in  this  case,  no  effect  can  be  given  to  the 
word  "nearest,"  as  qualifying  the  term  heirs,  by  virtue  of  which  operation 
has  been  given  to  the  rule,  or  as  showing  an  intention  on  the  part  of  the 
testator  to  use  the  term  "heirs"  or  "nearest  heirs"  as  descriptive,  merely,  of 
some  person  or  persons  who  should  take  the  estate  upon  the  decease  of  Omar 
H.  Allen. 

It  follows  that  Omar  H.  Allen  took  the  fee  to  the  land  subject  to  the  estate 
and  power  reserved  in  Nathan  Allen  by  the  terms  of  the  devise. 

And  althougli,  by  the  codicil,  power  was  given  to  Nathan,  the  father  of 
Omar,  to  sell  the  land  in  question,  there  is  no  pretense  that  he  exercised  the 
power  by  sale  and  conveyance  of  the  premises,  unless  the  deed  left  by  him  in 
escrow,  and  delivered  to  Omar  after  the  death  of  said  Nathan,  was  an  execu- 
tion of  the  power  of  sale.  If  it  was  a  sale  and  conveyance  within  the  power, 
Omar  acquired  little  by  virtue  of  the  conveyance.  But  if,  as  is  contended, 
the  making  of  that  deed  was  not  within  the  power,  and  for  that  reason  Toi(iU 
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tl  en  Omar's  interest  and  estate  was  unaffected  thereby,  and,  upon  the  death 
ol  his  father,  all  pr^edent  estates  and  conditions  subject  to  which  he  toolc 
his  estate  became  extinguished. 

We  are  therefore  of  opinion,  appellee,  Omar  H.  Allen,  having  title  to  the 
premises  in  fee,  could  convey  such  title  as  he  contracted,  and  that  a  decree 
for  specific  performauce  Wiw  properly  entered  by  the  superior  court.  Decree 
affirmed. 

Scott,  C.  J.,  dissenting. 

;I21  III.  67) 

Blake  v.  Sweeting  and  another. 
(Supreme  Court  cf  lUinoit.    May  12,  1887.) 

1.  Pabtnebship — BiasoLUTioit — Abakdonhbnt  op  Business. 

Where  a  copartnership  is  for  no  definite  term,  it  may  be  dissolved  by  any  mem- 
ber of  the  firm  at  his  pleasure,  upon  notice  to  his  copartners ;  and  where  a  partner 
abandons  the  business  and  property  of  the  firm,  and  writes  to  his  copartners,  refus- 
ing to  join  in  a  settlement  of  the  partnership  busines.<i,  and  telling  them  to  settle  as 
they  please,  and  they  form  a  new  firm,  and  transfer  the  property  of  the  old  firm  to 
the  new,  the  dissolution  will  be  complete. 

2.  LiMITATIOH   OF  AcTIOHB — AOCODKTISO — ^FAETSEBSHIP. 

In  Illinois  a  bill  of  account  by  one  partner  against  another  is  barred  by  lapse  of 
five  years  following  the  dissolution,  and  the  defendant  may  set  up  and  rely  upon 
the  statute  of  limitations  in  his  answer. 

Error  to  appellate  court,  Second  district. 

Bill  to  settle  partnership  accounts.    Defense  of  statute  of  limitations. 
Thomas  F.  Tipton,  for  Blake,  plaintiff  in  error.    Oioen  T.  Beeves,  for 
Sweeting  and  another,  defendants  in  error. 

Shofe,  J.  The  copartnership  of  Blake,  Huston  &  Co.  was  in  fact  and  in 
law  dissolved  by  the  withdrawal  of  Huston  in  April,  1871,  and  his  abandon- 
ment  of  its  business.  In  was  not  a  copartnership  for  a  definite  term,  and 
might  therefore  be  dissolved  by  any  member  of  the  firm  at  his  pleasure,  upon 
notice  to  his  copartners.  8  Kent,  Comm.  54;  Pars.  Pai-tn.  (3d  Ed.)  435,  439. 
The  act  of  Huston  in  going  away  and  abandoning  the  business  and  property 
of  the  firm  would,  of  itself,  have  been  sufficient  notice  of  his  desire  to  then 
terminate  the  copartnership  relation;  but  followed,  as  this  act  was,  by  his  let- 
ter to  Blake  refusing  to  come  and  join  in  a  settlement  of  the  partnership  busi- 
ness, and  saying  his  copartners  might  settle  the  firm  business  as  they  pleased, 
removed  all  doubt  as  to  his  determination  to  dissolve  the  firm.  And  when 
to  this  is  added  the  acquiescence  of  his  former  partners,  as  shown  by  their  ac- 
tion in  crediting  the  brick  and  property  on  band  upon  the  firm  books  to  the 
firm,  the  creation  of  a  new  partnership,  and  the  transfer  to  and  appropria- 
tion of  the  old  firm  assets  by  the  new  firm,  the  dissolution  of  the  firm  of 
Blake,  Huston  &  Co.  must  not  only  be  regarded  as  complete,  but  as  having 
be^n  made  by  consent  of  all  the  partners.  Bank  qf  Montreal  v.  Page,  98 
111.  109;  Pars.  Partn.  (8d  Ed.)  417;  Spurck  v.  Leonard,  9  Bradw.  174. 

So,  too,  the  copartnership  of  Blake  and  Sweeting  was  dissolved  in  the  win- 
ter of  1872,  when  the  business  of  the  firm  came  to  an  end,  by  the  mutual 
act  of  the  copartners.  Blake  and  Sweeting  were  members  of  both  firms. 
Upon  the  dissolution  of  either  or  both  firms,  a  right  of  action  accrued  to 
either  partner  to  have  account  of  the  copartnership  affairs,  and  the  statute 
then  began  to  run.  A  bill  for  account  by  one  partner  against  another  is 
barred  after  the  lapse  of  five  years  following  the  dissolution,  and  the  defend- 
ant may  set  up  and  rely  upon  the  statute  of  limitations  in  his  answer.  Pteret 
V.  McClellan,  93  111.  245.  See,  also,  McKelvy's  Appeal.  72  Pa.  St.  409; 
Patterson  v.  Broton,  6  T.  B.  Hon.  11;  Knox  v.  Qj/e,  4  Eng.  Ct.  App.  (Moak's 
Notes,)  44 
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The  Arm  of  Blake,  Huston  &  Co.  having  been  dissolved  more  than  five 
years  before  the  original  bill  was  exhibited,  and  the  firm  of  Blaice  &  Sweet- 
ing having  been  dissolved  more  than  five  years  before  the  filing  of  the 
amended  bill  asking  account  as  to  the  business  of  that  firm,  the  bar  of  the 
statute  had  become  complete,  and  the  right  of  action  of  the  plaintiff  in  error 
no  longer  existed. 

The  judgment  of  the  appellate  court  is  affirmed. 


(120  111.  S49) 

LoBSTEiN  V.  Lehn  and  others. 
(Sttpreme  Omirt  of  IBinoii.    May  12,  1887.) 

1.  ApPIAIi— JtJBlSDIOriOKAl.  AMOOHT— FBAODDtBBT  CoNVEYAKCB. 

Where  a  bill  is  filed  to  set  aside  a  deed,  alleged  to  hare  been  made  In  A-aTid  ot 
creditors,  by  a  creditor  wliose  debt  amounts  to  less  than  the  sum  fixed  by  statute 
for  an  appealable  judgment,  and  the  defendant  replies  by  cross-bill  stating  that  the 
deed  was  executed  in  order  to  secure  to  him  a  debt  in  excess  of  such  limit,  the  oom- 

§lainant  stands  in  the  same  relation,  in  regard  to  the  appeal,  as  if  the  cross-bill  had 
een  an  original  bill  to  foreclose,  or  his  own  bill  had  been  a  bill  to  redeem;  and 
where  the  decree  below  contains  a  provision  for  redemption  by  complainant,  on 
payment  of  a  sum  exceeding  the  statutory  limit  beyond  that  claimed  by  bim,  his 
appeal  will  stand. 
S.  Fbauduunt  Corvetancbs— Abteobhent  Debt— FBAtrD. 

Where  creditors  obtain  from  their  insolvent  debtor  a  warranty  deed  of  his  prop- 
erty, as  security  for  a  pre-existing  indebtedness,  and  there  is  no  proof  of  any  pur- 
pose on  their  part  to  defraud  other  creditors,  or  of  any  knowledge  of  other  debts,  the 
deed  cannot  be  considered  constructively  fraudulent,  and  will  therefore  be  allowed 
to  stand  as  security  for  the  consideration  paid;  following  Phelpa  v.  Oarti,  80  III.  109. 

Appeal  from  appellate  court.  First  district 

Theo.  H.  Shintz,  for  appellant  and  plaintiff.  Hugh  L.  BumJiam,  for  ap- 
pellees. 

Sheldon.  J.  This  was  a  bill  filed  by  John  G.  Lobstein  to  set  aside  a  war- 
ranty deed  made  by  the  defendant  Andrew  Lehn  to  his  co-defendants  Helmont 
Kasch  and  Arie  Van  Deursen,  on  the  ground  of  the  same  being  fraudulent 
as  against  creditors,  and  to  subject  to  a  sale,  under  complainant's  execution, 
the  lands  thus  conveyed.  The  bill  was  tuken  pro  con/etuso  against  Lehn;  and 
Kasch  &  Yan  Deursen  answered,  denying  any  fraudulent  intent,  alleging  that 
Lehn  was  indebted  to  them  in  the  sum  of  $1,453.29,  and  that  the  deed  was 
accepted  by  them  upon  the  trusts  set  forth  in  a  certain  agreement,  a  copy  of 
which  is  attached  to  their  answer.  Afterwards  Kasch  &  Van  Deursen  filed  a 
cross-bill  setting  out  that  the  deed  was  given  and  received  simply  as  security  for 
a  debt  due  them,  and  praying  relief  accordingly.  The  cross-bill  went  by  de- 
fault against  Lehn,  and  complainant's  bill  was  allowed  to  stand  as  his  answer 
to  the  cross-bill.  Upon  hearing  on  proofs  taken,  a  decree  was  entered  to  the 
effect  that  unless  Lehn  pay  to  Kasch  and  Van  Deursen,  by  a  certain  day,  the 
sum  of  $2,084.11,  (composed  of  $527.01  due  them  under  a  trust  deed  made  by 
Lehn  in  their  favor  to  one  Van  Vlissengen,  and  $1,557.10  paid  by  them  for 
Lehn  under  the  agreement  or  declaration  of  trust,)  and  also  satisfy  the  judg- 
ment for  $490.91  and  costs  wliicli  Lobstein  had  obtained  against  Lehn,  the 
lands  should  be  sold  subject  to  the  lien  of  the  other  above-described  trust 
deed  thereon,  and  the  proceeds  of  sale  be  applied  first  in  payment  to  Kasch 
&  Van  Deursen  of  said  sura  of  $3,084.11,  and  then  of  Lobsteiu's  judgments. 
On  appeal  to  the  appellate  court  for  the  First  district  the  decree  was  affirmed, 
and  complainant  appealed  to  tliis  court. 

A  motion  was  made  by  appellee  to  dismiss  the  appeal  because  the  amount 
in  controversy  is  less  than  $1,000  exclusive  of  costs.  The  value  of  the  land 
was  some  $4,500.  It  is  said  by  appellees  that  the  amount  in  controversy  is 
the  amount  of  appellant's  judgment,  which,  together  with  interest,  is  less 
than  $1,000.    However  it  might  have  been  under  the  original  bill  before  tb« 
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cross-biU  was  filed,  after  the  filing  of  the  cross-bill  we  think  it  became  a  mat- 
ter in  contest  wliat  sum  of  money  should  be  paid  to.  the  mortgagees  Xasch  & 
Van  Deursen  in  order  to  redeem.  Kaach  &  Van  beursen  claim  that  they 
are  entitled  to  $2,084,  and  the  decree  upliolds  their  claim.  Lobstein,  in  order 
to  preserve  his  rights  as  a  judgment  creditor  having  a,  lien  on  the  lands,  had 
a  right  to  redeem.  Lobstein  was  made  a  party  to  the  cross-bill  because  of 
his  right  to  redeem  if  the  deed  and  instrument  in  question  are  a  mortgage; 
and  the  contest  between  him  and  the  parties  claiming  as  mortgagees,  as  to. 
the  amount  to  be  paid  to  redeem,  involves  an  amount  over  $1,000.  We  are 
inclined  to  the  view  that  Lobstein  should  stand  in  the  same  position  in  regard 
to  an  appeal  as  if  the  cross-bill  had  been  an  original  bill  to  foreclose,  or  the 
complainant's  bill  had  been  a  bill  to  redeem,  and  the  decree  entered  by  the 
court  below  contained  a  provision  for  redemption  by  Lobstein,  on  payment  to 
Easch  &  A^an  Deursen  of  a  sum  over  $1,000  beyond  that  claimed  by  him  to 
be  due.    The  motion  to  dismiss  the  appeal  is  overruled. 

The  circumstances  attending  the  execution  of  the  alleged  fraudulent  deed 
were  that  Lehn  was  indebted  to  Helmont  Kascli  in  the  sura  of  $500,  and  to 
the  firm  of  Easch  &  Van  Deursen  of  $500;  to  secure  the  payment  of  which 
latter  claim  Lehn  had  before  executed  his  notes  to  Kasch  &  Van  Deursen  for 
$500,  and  his  trust  deed  to  one  Van  Vlissengen  to  secure  their  payment  on 
the  premises  in  controversy;  at  the  time  of  executing  which  trust  deed  there 
were  three  other  prior  trust  deeds,  liens  upon  said  premises.  In  the  month 
of  August,  1885,  the  interest  on  these  notes  to  E^ob  &  Van  Deursen  being 
due  and  unpaid,  they  threatened  to  foreclose  the  trust  deed  made  to  Van 
Vlissengen.  Several  interviews  were  had  between  Lehn  and  Kasch  &  Van 
Deursen  upon  the  subject,  which  resulted  in  the  execution  of  the  warranty 
deed  in  question  by  Lehu  to  Kasch  &  Van  Deursen,  and  a  writing  by  Kasch 
&  Van  Deursen  to  Lehn,  whereunder  they  advanced  to  Lehn  $238,  and  paid, 
or  assumed  to  pay,  and  declared  as  paid,  for  Lehn,  $658.29, — composed  of 
the  amount  of  KAsch's  individual  claim  against  Lehn,  and  Interest  due  on 
the  incumbrances  on  the  property  and  taxes;  and  Kasch  &  Van  Deursen 
agreed  tliat  if,  after  they  had  sold  said  premises,  they  should  realize  more^ 
than  the  amount  of  their  claim  against  Lehn,  and  the  costs  of  preserving  the 
property,  and  clearing  off  the  incumbrances  on  it,  together  with  interest  on 
the  total  sum  laid  out  by  them,  then  in  that  case  the  balance  should  be  paid 
to  Lehn,  they  also  agreeing  not  to  sell  within  five  years  at  a  price  which  Lehn 
■would  not  consent  to.  TIjb  warranty  deed  was  recorded,  but  the  writing  was 
held  unrecorded. 

Subsequently,  appellant  Lobstein  took  judgment  by  confession  against  Ijehn, 
and,  after  execution  returned  "no  property  found,"  filed  his  bill  herein. 
Kasch  &  Van  Deursen  entered  into  possession  of  the  premises,  and  bare 
continued  in  possession  ever  since.  They  redeemed  the  premises  from  the 
sale  of  taxes  for  1888,  paid  subsequent  taxes,  and  every  installment  of  prin- 
cipal and  interest,  as  soon  as  due,  upon  the  Indebtedness  secured  upon  said' 
premises.  Lehn  was  at  the  time  insolvent.  The  conveyance  included  all  his 
profierty .  His  unsecured  debts  then  owing  to  other  parties  seem  to  have  been 
about  $1,300. 

Appellant  insists  that,  as  against  creditors,  Kasch  &  Van  Deursen  are 
entitled  to  nothii.^  except  the  amount  due  them  under  their  trust  deed  for 
•500,  or,  in  other  words,  that  the  warranty  deed  and  accompanying  writing 
should  stand  for  no  purpase  iis  against  creditors.  A  deed,  fraudulent  in  fact, 
is  absolutely  void  as  against  creditors,  and  is  not  permitted  to  stand  as  a  se- 
curity for  any  purpose  of  reimbursement  or  indemnity;  but  it  is  othetwise 
with  a  deed  which  is  only  constructively  fraudulent.  Boyd  v.  Dunlap,  1 
Johns.  Ch.  482;  Phelps  v,  CUrU,  80  111.  109.  The  solution  of  the  question 
raised  by  appellant  depends,  then,  upon  whether  there  was  actual  fraud  On 
the  part  of  appellees  in  the  transaction  assailed. 
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It  is  clear,  from  the  evidence,  that  it  was  a  purpose  of  appeUees  in  entering 
into  the  transaction,  to  obtain  security  for  a  pre-existing  indebtedness  due 
from  Lehn;  but  that  there  was  any  purpose  on  their  part  to  defraud,  or  to 
hinder  and  delay  other  creditors  of  Lehn,  there  certainly  is  no  direct  proof. 
The  creditors  holding  the  secured  claims  could  in  nowise  be  injured,  as  theirs 
were  prior  liens.  It  was  only  those  having  the  unsecured  debts  who  were 
liable  to  be  injuriously  affected.  But  it  can  hardly  be  said  a  preponderance 
of  the  evidence  shows  that  Kasch  &  Van  Deursen  even  knew  of  tlie  exist- 
ence of  any  unsecured  debts,  except  some  which  Lehn  designated  as  some 
"small  debts  around,"  and  which  they  understood,  as  they  say,  he  was  to  pay 
from  the  money  they  at  the  time  advanced  to  him.  They  themselves  both 
testify  they  did  not  so  know.  We  are  unable  to  say  that  the  court  was  not 
justified  in  the  finding  that  there  was  no  actual  fraud  shown  by  the  proof  on 
the  part  of  ICasch  &  Van  Deursen.  The  deed  to  them,  then,  was  but  con- 
structively fraudulent;  and  in  accordance  with  the  rule  recognized  and 
adopted  in  Phelps  v.  Curts,  supra,  the  court  did  right  in  letting  the  deed 
stand  as  security  for  the  consideration  paid,  and  tlie  indebtedness  due  Kasch 
&  Van  Deursen. 

The  judgment  of  the  appellate  court  will  be  affirmed. 

(120  111.  6ES) 

AoNEW  and  others  «.  Pebrt. 
(Suvreme  Court  of  Ittinoii.    May  12,  1887.) 

1.  Appbai — Rkvikw  on — Kjectmbnt. 

Where,  in  an  action  of  ejectment,  tried  bythe  court  withonl  a  jury,ajudgmentfa 
rendered  in  defendant's  iavor,  the  grounds  of  wliicli  are  not  shown  by  the  rec- 
ord, whicli  also  does  not  show  that  the  defendant  waived  or  dispensed  with  any 
proof  required  to  establish  plaintifTs  right  of  recovery,  the  fact  that  the  defendant 
relied  upon  tlie  statute  of  linntations,  and  did  not  raise  the  question  of  plaintitTs 
title  in  the  court  below,  will  noi  prevent  the  affirmation  of  the  judgment  on  appeal 
on  the  ground  of  the  insufficiency  of  the  evidence  in  support  ot  plaintiff's  title. 

2.  Ejectment— TiTLB  To  Sopport — Evidence. 

In  an  action  of  ejectment  brought  in  respect  to  a  lot  in  a  town,  evidence  on  the 
part  of  the  plaintiff  that  the  party  through  whom  he  derives  title  owned  two40-acre 
tracts  in  a  certain  section,  and  that  the  lot  in  question  is  in  a  town  located  in  the 
same  section,  but  which  fails  to  show  whether  the  lot  is  on  either  one  of  the40-acre 
tracts,  or  on  some  other  portion  of  said  section,  is  insufficient  to  show  title. 

Appeal  from  circuit  court,  Ogle  county. 
Ejectment.    The  opinion  states  the  facts. 
.  Maybome,  Chumasero  <&  Knight,  for  Carrie  E.  Agnew  and  others,  appel- 
lants.   M.  D.  Huthavxty,  for  Harvey  0.  Ferry,  appellee. 

Craio,  J.  This  was  an  action  of  ejectment  brought  by  appellants  in  the 
circuit  court  of  Ogle  county  against  Harvey  O.  Perry  to  recover  lot  6,  block 
5,  in  Bochelle.  The  parties,  by  agreement,  waived  a  jury,  and  a  trial  was 
had  before  tlie  court,  resulting  in  a  judgment  against  the  plaintiffs.  The 
plaintiffs  claimed  title  to  the  lot  in  question  as  heirs  at  law  of  Maria  Boss, 
who  was  a  daughter  and  only  heir  of  Slieldon  Bartliulomew,  who  died  intestate 
in  1846,  seized  of  two  certain  tracts  of  hmd  situated  in  Ogle  county,  described 
as  the  N.  E.  and  the  S.  W.  quarters  of  the  S.  W.  J  of  section  24,  township 
40  N.,  range  I  £.,  of  the  third  principal  meridian,  of  which  the  lot  in  question 
is  claimed  to  be  a  part. 

The  defendant  interposed  as  a  defense  on  the  trial  in  the  circuit  court  claim 
and  color  of  title  made  in  good  faith,  with  possession  and  payment  of  all  taxes 
since  1857,  under  what  is  known  as  the  limitation  act  of  1839.  For  the  pur- 
pose of  bringing  himself  within  the  provision  of  section  6  of  our  statute  of 
limitations,  which  was  originally  known  as  section  8  of  the  act  of  1839,  de- 
fendant read  in  evidence  a  wananly  deed  for  the  lot  in  question,  dated  April 
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2, 1857,  from  Homer  Morgan  and  wife  to  Jacob  Fisler.  He  then  introduced 
evidence  showing  that  Fisler  entered  into  the  actual  possession  of  the  lot  about 
the  time  the  deed  was  executed,  and  continued  in  possession  and  paid  all  taxes 
assessed  each  year  on  the  property  until  the  thirteenth  day  of  March,  1876, 
when  he  conveyed  by  warranty  deed  to  the  defendant,  who  went  into  the 
possession  of  the  property  upon  making  the  purchase,  and  occupied  it,  and 
paid  all  taxes  from  the  date  of  bis  purchase  down  to  the  time  the  action  was 
brought,  on  the  fourth  day  of  November,  1885.  The  plaintiffs,  however, 
proved  on  the  trial  that  Maria  Ross,  in  March.  1851,  married  Isaac  Boss;  that 
they  resided  together  as  husband  and  wife  until  1871,  when  she  died;  that 
Eoss  lived  until  the  year  1885;  that  several  children  were  born  while  they  re- 
sided together.  Under  this  evidence  it  is  claimed  that  Maria  Ross  was  under 
the  disability  of  coverture,  and  the  statute  of  limitations  did  not  run  against 
her.  It  is  also  insisted  that,  after  the  death  of  Isaac  Ross,  who  it  is  said  had 
a  life-estate  in  the  property,  the  heirs  of  Maria  Ross  might  then  maintain  the 
action  to  recover  the  property. 

Whether  the  title  of  the  plaintiffs  was  barred  by  the  statute  of  limitations 
under  the  evidence  introduced  on  tbe  trial  is  a  question  which  we  do  not  find 
it  necessary  to  determine,  as  the  case  will  have  to  be  disposed  of  on  other 
grounds.  It  is  a  familiar  rule,  in  an  action  of  ejectment,  that  the  plaintiff 
must  recover  on  the  strength  of  his  own  title,  and  not  on  the  weakness  of 
that  of  the  defendant.  The  plaintiffs  brought  this  action  to  recover  a  certain 
specified  lot  in  the  town  of  Bochelle,  viz.,  lot  6,  block  5.  In  order  to  recover 
they  were  required  to  establish  by  the  evidence  title  to  the  propeily.  It  will 
only  be  necessary  to  briefly  refer  to  the  evidence  bearing  upon  this  point  to 
show  that  in  this  regard  they  failed. 

The  plaintiffs  read  in  evidence  a  patent  from  the  United  States  to  Sheldon 
Bartholomew,  sliowing  that  he  purchased  on  March  1,  1848,  N.  E.  and  S.  E. 
quarters  of  the  8.  W.  J  of  section  24,  township  40  N.,  range  1  E.  It  was  also 
proven  tliat  Bartholomew  died  in  1846  intestate,  leaving  Maria  Ross  his  only 
heir.  This,  of  course,  proved  title  to  the  two  40.acre  tracts  in  her.  The 
plaintiff  also  put  in  evidence  a  plat  of  the  town  of  Lane,  near  Rochelle,  as 
follows: 

"State  of  nUnoia,  County  qf  Ogle — as. :  I,  the  undersigned  county  sur- 
veyor of  the  said  county  of  Ogle,  do  hereby  certify  that  I  have  surveyed  the 
Jots,  blocks,  streets,  and  alleys  composing  the  above  plat  of  the  town  of  Lane 
iu  said  county  of  Ogle,  situated  in  a  part  of  section  24,  T.  40  N.,  B.  1  £.,  3 
V.  M.,  to-wit,  in  the  whole  of  the  S.  E.  i  of  S.  W.  J  of  said  sec.  24,  and  20 
rods  in  width  by  120  rods  in  length,  on  tlie  W.  side  of  the  S.  £.  ^  of  sec.  24, 
and  40  rods  in  width  by  80  rods  in  length  on  the  S.  side  of  N.  E.  of  S.  W.  of 
said  section  24.  The  dimensions  of  the  lots,  blocks,  streets,  and  alleys  are  in- 
serted in  the  plat  in  feet,  and  the  bearings  of  the  same  are  also  inserted  in  tbe 
plat,  and  line  stones  of  the  dimensions  described  in  the  plat  have  been  set  in 
the  ground  at  the  comers  described  in  the  plat.  Done  at  the  request  and  un- 
der the  directions  of  the  owner.  Lane.  Survey  made  July  21.  1853.  Given 
under  my  hand  and  seal  at  Oregon  this  thirtieth  day  of  July,  A.  D.  1853. 
[Seal.]  "Chas.  VV.  Joiner,  Co.  Surveyor,  Ogle  Co.,  111." 

The  above  instrument  was  duly  acknowledged  by  Robert  J.  Lane  before  a 
notary  public,  and  recorded  July  30, 1853.  In  connection  with  this  docu- 
ment, which  was  put  in  evidence,  C.  D.  Etnyre  testified  that  the  lot  in  ques- 
tion was  in  the  original  town  of  Lane;  that  it  was  in  section  24.  Lane,  the 
proprietor  of  the  town,  and  William  6.  Agnew,  were  witnesses  in  the  trial, 
and  gave  evidence  in  regard  to  the  Ross  lands;  but  neither  of  them  locate  the 
lot  in  question  in  either  of  the  40-acre  tracts  entered  by  Bartholomew;  nor  do 
we  find  any  plat  of  the  lots  in  the  record  showing  upon  what  tract  of  land  the 
town  was  laid  out.  Thus  the  evidence  before  the  court  failed  entirely  to  show 
that  the  plaintiffs  ever  owned  the  lot  involved  in  this  action.    It  is  true  that 
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Maria  Boss,  under  whom  plaiAtifb  derived  title,  owned  two  40-BCre  tracts  ot 
land  in  section  24,  and  the  lot  in  question  is  in  a  town  located  In  section 
24,  but  whether  the  lot  is  on  either  one  of  the  40-acre  tracts,  or  some  other 
portion  of  section  24  the  evidence  fails  to  declare.  It  is  therefore  plain  that 
the  plaintiff  was  not  entitled  to  recover  the  lot  described  in  the  declaration, 
and  tht>  judgment  for  the  defendant  was  the  onlj  proper  judgment  that  the 
court  could  render  under  the  evidence.  But  it  is  said  this  question  was  not 
raised  on  the  trial  in  the  circuit  court,  and  for  that  reason  cannot  be  relied 
upon  here.  As  before  observed,  the  cause  was  tried  before  the  court  without 
a  jury,  and,  after  the  court  had  heard  all  the  evidence,  a  judgment  was  ren- 
dered in  favor  of  the  defendant.  Upon  what  ground  the  court  based  its  judg- 
ment the  record  does  not  declare,  and  we  have  no  means  of  knowing.  That, 
however,  is  not  a  material  question.  The  record  does  not  show  that  the  de- 
fendant w.iived  any  proof,  or  dispensed  with  any  proof,  which  the  law  re- 
quired the  plaintiffs  to  make  to  establish  a  right  of  recovery;  and  hence  the 
plaintiffs  were  bound  to  introduce  evidence  sufficient  to  authorize  a  judgment 
in  their  favor,  otherwise  the  court  could  do  no  less  than  render  a  judgment  in 
favor  of  the  defendant.  The  fact  that  the  defendant  relied  ujwn  the  statute 
of  limitations  did  not  deprive  him  of  the  right  to  interpose  other  defenses  to 
defeat  a  recovery. 
Perceiving  no  error  in  the  recoi-d,  the  judgment  wilV  be  affirmed. 


(m  III.  408) 

OsBUBN  and  others  v.  McCabtset. 

{Supreme  Court  of  Illinoii.    May  12,  1887.) 

Appsai<— RcTiEW  on — Sscokd  Appcal — PABirriOK  Sun. 

Where,  iu  a  partition  snit,  the  supreme  court  bos  reversed  the  decree  of  theooart 
below  as  to  part  of  the  property,  and  has  afTirnied  it  as  to  the  rest,  and  remanded 
the  cause,  aud  the  court  below  has  rendered  a  decree  accordingly,  fnlly  settling; 
the  rights  of  the  parties,  the  supreme  court  has  no  power,  on  an  appeal  from  such 
decree,  to  change  or  in  any  manner  to  unsettle  them,  the  matter  oeing  r«(  o^/udt. 
eaia. 

Appeal  from  circuit  court.  Cook  county. 

Partition.    The  opinion  states  the  facts. 

2V.  M.  Jones,  for  Franklin  Osburn  and  David  N".  'WTille,  executors  of  G. 
E.  Warner,  deceased,  and  others,  appellants  and  plaintiffs.  Williams  di 
Thompson,  for  appellee. 

MuLKET,  J.  This  is  a  partition  proceeding  commenced  in  the  circuit  court 
of  Cook  county  by  the  children  of  Henrietta  W.  Osbum  against  Harry  O.  Mc- 
Cartney for  the  partition  of  certain  real  estate  in  Cook  county,  and  for  a  con- 
struction of  the  will  of  their  grandfather,  Griswold  E.  Warner,  through  whom 
all  the  parties  claim.  McCartney  is  the  only  child  and  heir  of  Jennie  McCart- 
ney, a  deceased  daughter  of  the  testator.  As  the  sole  representative  of  his 
deceased  mother,  it  was  claimed  by  his  counsel  that  he  was  entitled,  under 
the  will,  to  one-half  of  the  property  sought  to  be  partitioned.  On  the  other 
band,  the  Osbum  children  contended  that  the  property  was  given  to  all  the 
grandchildren  as  a  class,  and  that  he  was  therefore  only  entitled  to  an  equal 
share  with  others;  that  is,  to  one-ninth. 

The  property  in  controversy  consists  of  certain  lands  of  which  the  testator 
dipd  seized,  together  with  67  lots  bought  by  his  executors  after  his  death,  and 
paid  for  by  them  out  of  the  undivided  personal  estate  held  by  them  in  trust 
for  said  grandchildren  according  to  their  respective  interests  as  fixed  by  the 
will.  The  circuit  court  by  its  decree  sustained  the  claim  of  the  Osburn  chil- 
dren as  to  the  lands  disposed  of  by  the  will,  but  denied  it  as  to  the  67  lots. 
In  other  words,  the  decree  directed  a  per  capita  division  to  be  made  of  the 
lands,  and  a  per  stirpes  division  of  the  lots  among  the  claimants.    On  appeal 
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to  this  court  by  McCartney  it  was  substantially  conceded  by  oonnsel  for  the 
Osbum  children  that  the  decree  as  to  the  lots  was  correct,  and  so  this  court 
held;  and,  while  it  also  sabstantially  concurred  in  the  construction  g^ven  to 
tlie  will  by  the  lower  court,  it  was  nevertheless  thought  and  held  that  the  suit, 
as  far  as  tlie  lands  were  concerned,  was  prematurely  brought,  on  the  ground 
that  the  complainants  in  the  bill  had  as  yet  no  vested  interest  in  them,  and 
the  decree,  tlierefore,  exoept  as  to  the  sixty-senen  lota,  was  reversed,  and  the 
cause  remanded  for  further  proceedings  in  conformity  witli  the  opinion  then 
f.led.  See  McCartney  v.  Oabum.  118  111.  403,  9  N.  E.  Rep.  210,  The  man- 
date of  this  court  having  been  filed  in  the  circuit  court,  and  the  cause  replaced  . 
upon  the  docket,  the  appellnnts  filed  a  motion  to  dismiss  the  entire  proceed- 
ing, which  being  overruled,  they  moved  the  pourt  to  stay  the  proceedings  un- 
til the  youngest  child  of  Mrs.  Osbum  attained  its  majority,  it  being  the  time 
when  the  property  as  held  by  this  court  was  to  vest  in  interest.  This  motion 
was  also  overruled.  The  court  thereupon  proceeded  with  tjie  partition  of  the 
lots,  and  entered  a  final  decree  dismissing  the  bill  as  to  the  lauds,  to  reverse 
which  the  present  appeal  is  prosecuted.  It  is  manifest  that  the  action  of  the 
court  below  was  in  strict  conformity  with  tlie  decision  of  this  court.  The 
suit'  having  been  prematurely  brought  as  to  the  lands,  it  was  properly  dis- 
missed as  to  them.  So  far  as  they  are  concerned,  that  was  the  only  order  that 
could  have  been  made  which  would  have  given  effect  to  the  decision  of  this 
court.  As  to  the  lots,  the  decree  below  was  affirmed,  and,  of  course,  so  far 
as  they  are  concerned,  nothing  remained  for  the  court  to  do  but  to  go  on  and 
complete  the  partition  upon  the  basis  of  the  decree.  The  decree,  as  approved, 
fully  settled  the  rights  of  the  parties  in  and  to  the  lots  in  question,  and  it  is 
not  within  the  power  of  this  court  to  change  or  in  any  manner  unsettle  tbenii 
even  if  it  had  the  disposition  to  do  so,  which  it  has  not.  The  whole  matter 
was  and  is  regjudicata. 

But,  if  this  wevfi  not  so,  the  decree,  as  respects  these  lots,  Is  dearly  right, 
and  defensible  on  well-settled  principles  of  law.  It  will  be  found,  from  the 
former  opinion  filed  in  this  case,  that  ixriswold  Warner,  the  testator,  was  a 
resident  of  the  state  of  Pennsylvania,  and  was  domiciled  there  at  the  time  of 
his  death;  that  after  his  death,  and  prior  to  the  commencement  of  this  suit,  a 
controversy  arose  in  that  state  between  the  present  parties  in  respect  to  their 
respective  lights  under  the  will,  which  resulted  in  a  decree  of  court  sustain- 
ing the  claim  of  McCartney  to  one-half  of  the  property,  real  and  personal. 
The  decree  was  subsequently  affirmed  by  the  supreme  court  of  Pennaylvania^ 
and  is  still  in  full  force  and  effect.  The  decision  in  tb^  case,  on  the  plainest 
principles  of  law,  conclusively  settled  the  rights  of  the  parties  to  so  much  .of 
the  realty  devised  as  lies  in  Pennsylvania,  and  to  the  entire  personal  estate, 
wherever  situated  or  found;  but  it  did  not  at  all  affect  the  title  of  the  real 
property  outside  of  the  state.  The  lots,  however,  as  we  have  just  seen,  were 
purchased  after  the  testator'9  death,  and  were  paid  for  with  money  and  ef- 
fects, one-haif  of  which  belonged  to  appellee..  This  being  so,  it  follows  that 
he  in  equity  was  entitled  to  one-half  of  the  lots  themselves.  The  partition 
and  division  of  them  having  been  made  upon  this  basis,  the  decree  was  there- 
fore clearly  right.  But,  as  already  said,  the  matter  is  res  judicata,  and  con- 
sequently is  no  longer  open  to  question.    Decree  affirmed. 

Magbudeb,  J.,  took  no  part  in  the  decision  of  this  case. 

OaO  III.  687)  ^ 

Baibd  «.  Chapman  and  others. 

(Supreme  Court  of  JtthioU.    May  12,  1887.1 . 

JjAcmm—lAta  fob  Mbmcv  ADyAUCBD— Pahtitiok. 

In  1864  a  son  loaned  his  father  $1,000,  taking  no  secnrity  for  repayment,  or  writ- 
ten aclinowledgnient  thereof.    The  father  used  tlie  money  in  divcliarging  a  mort- 
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gage  on  his  farm.  The  father  died  March  26,  1886,  and  his  administrator  filed 
is  final  acconnt  showing  all  claims  against  the  estate  paid,  and  was  discharged 
by  the  court  on  March  22,  1869.  The  son  made  no  effort  to  recover  the  money 
during  his  father's  life-time  or  pending  the  settlement  of  his  estate,  and  pre- 
sented no  claim  therefor  until  in  1883,  when  a  hill  was  filed  for  a  partition  of  the 
farm,  when  he  asked  to  have  the  land  subjected  to  the  lien  of  the  money  advanced 
by  him  to  his  father.  Held,  that  he  was  not  entitled  to  a  lien,  in  the  absence  of 
any  contract  therefor,  and  in  view  of  the  fact  that  he  had  not  availed  himself  of 
his  remedy  at  law  to  recover  the  money  from  bis  father,  or  from  bis  estate,  within 
the  time  allowed  by  statute. 

Appeal  from  Lee. 

A.  O.  Bardtodl,  for  Seth  F.  Baird,  complainant.  John  D.  Crabtree,  for 
Marianna  0.  Cliaptnan  and  others,  defendants. 

Oraio,  J.  This  was  a  bill  for  partition  brought  by  Seth  F.  Baird,  a  son 
of  Daniel  Baird,  deceased,  against  Charlotte  F.  Baird,  the  widow,  and  Caro- 
line Pumphrey,  Marianna  0.  Chapman,  two  daughters,  of  the  deceased,  to  di- 
vide a  certain  farm  of  100  acres  of  which  Daniel  Baird  died  seized  on  the 
twenty-sixth  day  of  March,  1866.  Baird  died  intestate,  leaving  complainant 
and  defendants  as  his  only  heirs.  }7o  objection  was  interposed  by  defendants 
to  a  division  of  the  farm  into  three  equal  parts  between  the  three  children  of 
the  deceased,  saving  the  rights  of  the  widow;  but,  in  addition  to  a  partition, 
the  complainant  in  his  bill  set  up  that  in  October,  1864,  he  enlisted  in  the 
army  of  the  United  States,  and  received  from  Lee  county  $1,000  in  bonds  as 
a  bounty  for  so  enlisting;  that  in  December  of  tiie  same  year  he  delivered  the 
bonds  to  his  father,  Daniel  Baird,  under  an  arrangement  or  understanding, 
in  substance,  that  the  bonds  should  be  used  in  the  payment  of  the  father's 
debts,  including  an  indebtedness  on  the  farm,  and  that  the  money  so  advanced 
shoald  be  held  for  the  use  and  benefit  of  the  complainant. 

The  bill  seeks  to  charge  the  farm  with  the  payment  of  the  bonds  so  ad- 
vanced, and  interest  thereon,  and  prayed  that  the  same  may  be  decreed  a  lien 
on  the  land,  and  that  partition  be  made,  subject  to  the  lien  so  created.  But, 
on  the  hearing  on  the  evidence  of  the  respective  parties,  the  court  rendered  a 
decree  against  complainant  as  to  the  claim  predicated  on  the  Lee  county  bonds, 
and  ordered  an  equal  division  of  the  lands  between  the  three  heirs.  To  re- 
verse this  decree,  the  complainant  in  the  bill  appealed. 

There  is  no  controversy  in  reference  to  the  fact  that  the  complainant  re- 
ceived the  bonds  in  question  from  Lee  county,  and  in  the  last  part  of  Decem- 
ber, 1864,  delivered  them  to  his  father,  but  there  is  much  conflict  in  the  evi- 
dence in  regard  to  the  terms  and  conditions  of  the  arrangement  under  which 
the  complainant  turned  the  bonds  over  to  his  father.  It  was  proven  by  sev- 
eral witnesses  that  the  complainant  made  a  present  of  the  bonds  to  his  father, 
that  they  were  given  as  a  Christmas  gift. 

On  the  other  hand,  the  complainant  testified  as  follows:  "Let  father  have 
them  latter  part  of  December,  1864;  offered  them  to  him  as  a  present,  but  he 
said  he  wouldn't  take  them  in  that  way;  he  would  use  them  in  paying  the 
mortgage  on  the  place,  but  it  should  be  put  in  the  place  to  keep  for  me." 
Mr.  Austin  testiiied  for  complainant  as  follows:  "He  said  he  had  had  Setb's 
91,000,  but  that  he  should  have  it  all  back  again;  that  he  had  used  it  in  pay- 
ment on  his  land,  but  when  the  land  was  sold  or  divided  he  should  have  every 
cent  of  it."  Mrs.  Baird,  the  widow,  testified  that  her  husband  "said  Seth 
should  have  it  all  back  again,  and  more  with  it. "  There  was  other  evidence 
that  the  deceased,  in  his  life-time,  made  similar  declarations.  There  was  also 
evidence  tending  to  prove  that  Daniel  Baird  used  the  proceeds  of  the  bonds 
in  payment  of  his  indebtedness,  and  it  is  fair  to  presume,  from  the  evidence, 
that  he  intended  at  some  time  to  repay  his  son  the  money  he  had  received. 

But  we  find  no  evidence  in  the  record  that  establishes  any  definite  contract 
made  between  the  parties  conferring  upon  the  complainant  a  lien  on  the 
premises  which  a  court  of  equity  can  enforce.    There  was  no  agreement  to 
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give  the  complainant  a  mortgage  on  the  farm,  or  a  lien  of  any  other  character 
knoven  to  the  law.  The  complainant  bought  in  no  mortgages  on  the  land, 
nor  did  he  pay  off  any  mortgage,  and  hence  cannot  claim  to  be  subrogated  to 
the  rights  of  any  prior  mortgagee.  No  land  was  purchased  in  the  name  of 
Daniel  Balrd  with  money  furnished  by  complainant,  and  the  doctrine  of  a  re- 
sulting trust  does  not  arise.  Ko  deeds  or  title  papers  were  delivered  to  com- 
plainant as  a  pledge  or  security  for  money,  and  the  doctrine  of  an  equitable 
mortgage  cannot  be  invoked.  Nor  la  there  any  evidence  in  the  record  which 
can  be  construed  in  such  a  manner  as  to  create  an  express  trust.  Indeed,  the 
only  reasonable  construction  to  be  placed  upon  the  evidence,  viewing  it  in 
the  most  favorable  light  for  complainant,  is  that  he  furnished  his  father  with 
money  which  was  used  in  discharging  the  indebtedness  of  the  latter,  and 
which  was  to  be  paid  back  at  some  future  time.  The  money  was  advanced, 
or  it  may  be  said  loaned,  in  December,  1864.  Daniel  Baird  died  on  the  twen- 
ty-sixth day  of  March,  1866.  On  the  seventeenth  day  of  April,  1866,  Char- 
lotte F.  Baird  was  appointed  administratrix  of  the  estate,  and  on  the  twenty- 
second  day  of  March,  1869,  she  rendered  a  final  report,  showing  all  claims 
against  the  estate  paid,  and  she  was  by  order  of  the  court  discharged.  The 
complainant  had  a  complete  remedy  at  law  for  the  collection  of  his  claim  by 
presenting  it  for  allowance  in  the  probate  court  at  any  time  within  two 
years  from  the  time  letters  of  administration  were  issued  on  the  estate;  but 
he  neglected  to  avail  himself  of  this  remedy  which  the  law  afforded  him,  and, 
under  the  plain  provision  of  the  statute,  his  claim  is  barred  by  the  statute  of 
limitations,  which  requires  all  claims  to  be  presented  for  allowance  within 
two  years  from  the  grant  of  administration.  Noreason  orexouse  whatever  is 
shown  why  the  claim  was  not  presented  for  allowance  in  the  probate  court. 
But,  aside  from  the  statute  of  limitations,  the  doctrine  is  well  settled  that 
courts  of  equity  will  refuse  to  lend  Lheir  aid  to  a  party  who  has  been  guilty  of 
laches  in  asserting  his  rights.  Here  the  defense  of  laches  was  set  up  in  the 
answer,  and  the  only  excuse  attempted  in  the  evidence  for  a  delay  of  19  years, 
to  USB  the  language  of  complainant  himself,  is  the  following:  "The  reason  I 
have  so  long  delayed  urging  my  claim  against  the  real  estate  is  that  I  didn't 
think  it  needed  to  be  put  in  untU  the  place  was  divided,  and  didn't  suppose 
there  would  be  any  trouble  about  it  then. "  The  complainant  resided  in  the 
neighborhood  where  the  property  was  located  from  the  time  he  loaned  the 
money,  in  1864,  until  1883.  When  he  filed  his  bill  he  knew  all  the  facts  in 
regard  to  the  transaction.  Under  such  circumstances  the  attempted  excuse 
for  the  delay  can  avail  nothing.  The  complainant  knew  his  rights,  and  was 
bound  to  assert  them  within  a  reasonable  time,  which  was  not  done. 

The  fact  that  complainant  may  have  supposed  that  he  was  not  required  to 
asseit  his  claim  until  the  farm  was  divided,  affords  no  excuse  for  the  delay. 
It  was  his  duty  to  inform  himself  in  regard  to  his  rights.  Neither  ignorance 
of  his  rights,  nor  a  failure  to  inform  himself  in  regiod  to  them,  can  be  relied 
upon  as  a  justification  for  the  delay.  The  decree  of  the  circuit  court  will  be 
alBrmed. 


0«  "'■  72)  „  ^  „ 

Town  of  Palatine  t>.  Erukgeb. 

(Supreme  Court  of  Illinois.     May  12,  1887.) 

1.  MUSICIPAI.  COBPORAIIOKS — StKEKTS^EiGHT  TO  Dio  Ghavel. 

The  owner  of  the  fee  of  a  street  in  an  incorporated  town  in  Illinois  has  no  right 
to  remove,  or  authorize  the  removal  of,  gravel  or  dirt  from  the  bed  of  snch  street, 
contrary  to  an  ordinance  of  the  town  trustees,  who,  by  the  act  incorporating  tbe 
town,  are  empowered  to  keep  alt  the  streets  and  alleys  in  such  town  in  repair,  and 
make  such  ordinances  in  relation  thereto  as  may  be  necessary  and  expedient. 

2.  Sams — Ordinanck — Validity. 

An  ordinance  of  a  town  providing  that  no  person  shall  remove  any  dirt  or  earth 
frotii  any  street  for  any  personal  or  individnal  pnrjwse  without  first  obtaining  the ' 
consent  of  the  board  of  trustees,  and  that  any  person  violating  such  ordinance  shall 
be  fined  one  dollar  for  each  load  of  earth  removed,  is  reasonable  and  valid. 
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Appeal  from  appellate  court.  First  district. 

Williamson  &  Cutting,  tot  Town  of  Palatine,  appellant.  B.  A.  STierbume, 
for  Krueger,  appellee. 

Chaiq,  J.  This  was  an  action  of  .debt  to  recover  a  penalty  for  a  violation 
of  an  ordinance  of  the  town  of  Palatine,  in  Cook  county,  in  the  criminal 
court.  The  cause  was  tried  on  an  agreed  statement  of  facta,  wbicli,  so  far  as 
is  material  to  a  decision  of  the  case,  are  as  follows:  (1)  The  plaintiff  was  in- 
corporated by  a  special  act  of  the  legislature  of  Illinois,  approved  March  25, 
A.  D.  1869.  (2)  That  the  board  of  trustees  of  said  town  did,  on  June  1,  A. 
D.  1874,  ordain  that  it  should  not  be  lawful  for  any  person  to  remove  any 
dirt  or  earth  from  off  any  of  the  streets  within  the  limits  of  suid  town  for  any 
personal  or  individual  purpose  whatever,  without  first  obtaining  the  consent  of 
the  said  board;  and  that  any  person  violating  said  ordinance  should,  upon 
conviction,  forfeit  and  pay  a  fine  of  one  dollar  for  every  loud  of  earth  so  re- 
moved, which  ordinance  is  still  in  force  in  said  town.  (3)  That  the  defend- 
ant, by  order  of  John  Eitson,  did,  on  or  about  the  fifteenth  day  of  October,  A. 
D.  1885,  take  and  carry  away  from  within  the  boundaries  uf  said  Smith  street, 
and  west  of  the  ceoter  thereof,  11  loads  of  gravel,  worth  50  cents  a  load.  (4) 
That  the  time  defendant  took  said  gravel  said  John  Kitson  owned  the  land 
from  which  the  gravel  was  taken,  subject  to  all  the  rights  of  said  town  in  and 
to  said  Smith  street,  and  that  said  Kitson  became  such  owner  long  after  said 
town  was  incorporated.  (5)  That  said  Smith  street  was  originally  a  public 
highway,  laid  out  by  the  road  commissioners  of  Palatine  over  20  years  ago, 
and  was,  at  the  time  defendant  took  said  gravel,  all  within  the  boundaries 
fixed  by  special  act  of  incorporation  of  the  town  of  Palatine,  passed  by  the  legis- 
lature of  Illinois,  and  approved  March  25, 1869. 

Under  section  5  of  the  act  of  incorporation  the  president  and  trustees  of 
the  town  are  clothed  with  power  "to  cause  all  the  streets,  alleys,  and  public 
roads  within  the  limits  of  said  town  to  be  kept  in  good  repair,  to  open,  alter, 
vacate,  extend,  establish,  grade,  pave,  or  otherwise  improve  any  streets,  ave- 
nues, lanes,  alleys,  or  public  roads  within  the  limits  of  said  town ;  to  make  ail 
ordinances  which  shall  be  necessary  and  proper  for  carrying  into  execution 
the  provisions  specified  in  this  act,  or  which  they  may  deem  expedient  for  the 
better  regulation  of  the  internal  police;  and  to  execute  the  same,  etc.  See 
act  of  incorporation,  4  Priv.  Laws  1869,  p.  66. 

Under  the  provisions  of  the  charter,  the  trustees  of  the  town  had  undoubted 
power  to  pass  the  ordinance  under  which  the  suit  was  instituted,  and  it  is 
conceded  in  the  argument  that,  if  the  acts  complained  of  had  been  done  by  a 
stranger, — one  having  no  interest  in  the  fee  of  the  street, — the  action  might 
lie.  But  it  is  insisted  that,  as  the  gravel  was  removed  by  the  direction  of  the 
owner  of  the  fee  of  the  street,  the  act  was  lawful.  Smith  street,  as  appears 
from  the  stipulation,  was  originally  a  public  highway,  laid  out  by  the  road 
commissioners  of  the  town  of  Palatine;  but  when  the  town  was  incorporated 
the  highway  became  a  street  of  the  incorporated  town,  and  it  is  to  be  treated 
in  the  same  way  as  a  street  laid  out  by  the  authorities  of  the  incorporated 
town,  and  the  rights  and  obligations  of  the  defendant;  and  the  rights  of  the 
public  in  reference  to  the  street  are  the  same  as  if  it  had  been  so  laid  out  by 
the  town  after  it  became  incorporated.  Where  a  highway  is  located  over  lands 
outside  of  an  incorporated  town,  the  public  acquire  only  an  easement  of  pas- 
sage, with  the  rights  incident  thereto;  while  the  owner  of  the  land  over  which 
the  road  is  laid  retains  the  fee,  and  the  ownership  of  everything  connected 
with  the  soil,  for  all  purposes  not  incompatible  with  the  public  right  of  way. 
Toton  of  Old  Totm  v.  Dooley,  81  111.  255;  Dill.  Mun.  Corp.  §  544.  In  the 
location  of  highways  in  the  county,  the  public  require  nothing  more  than  an 
easement,  with  the  rights  incident;  under  which  may  be  included  the  right  to 
tile  drain  beneath  the  soil,  and  tlie  right  to  use  the  soil  or  other  material  on  the 
line  of  the  road  for  construction  and  repairs.    But  the  uses  to  which  streets 
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maj  be  pat  in  incorporated  towns,  where  the  fee  of  the  street  maj  remain  in 
theowner  of  the  adjoining  land,  are  far  more  numerous.  Itmay  be  necessary 
to  change  the  grade.  Culverts,  drains,  and  sewers  may  be  required.  Gas- 
pipes  and  water-pipes  may  be  needed;  and  the  authorities  of  the  incorporated 
town  or  city  may  lay  them,  or  authorize  them  to  be  laid,  under  the  street. 
Lamp-posts  may  be  erected  on  the  streets,  and  various  other  improvements 
which  the  public  wants  may  require;  and,  while  the  owner  of  the  land  ad- 
joining: the  street  may  own  the  fee  in  the  street  he  has  no  right  to  do  any 
act  which  will  interfere  with  the  riglits  of  the  public  to  the  use  of  the  street, 
for  all  purposes  for  which  they  may  be  needed  by  the  public. 

In  People  v.  Kerr,  27  N.  Y.  188,  in  discussing  the  rights  of  the  land-owner 
and  the  public  in  reference  to  streets  in  a  city,  it  is  said:  "It  has  always  been 
supposed  and  stated  that  there  must  be  a  difference  between  the  needs,  and 
therefore  the  rights,  of  the  public  in  a  country  road  and  a  city  street,  and  in 
the  character  of  the  servitudes  imposed  upon  the  land  by  the  two  uses  respec- 
tively. 

In  Citv  of  Cincinnati  v.  White,  6  Pet.  432,  the  court  say:  "Dedications 
must  be  considered  in  reference  to  the  use  for  which  they  are  made;  and  in  a 
town  or  city  streets  require  a  more  enlarged  right  over  the  ground,  to  cany 
into  effect  the  purposes  intended',  than  may  be  necessary  for  highways  in  the 
country." 

Ifew  Haven  v.  Sargent,  38  Conn.  50,  is  a  case  directly  in  point.  The  ques- 
tion arose  in  a  petition  for  an  injunction  to  restrain  Sargent,  who  owned  the 
fee  on  the  street,  from  removing  surplus  earth  which  the  city  desired  to  use 
in  grading  an  adjoining  street.  In  deciding  the  case  the  cOurt  said:  "It  is 
apparent  that  the  real  question  in  this  case  is  whether  *  *  *  the  city 
has  a  legal  and  eseoltuive  right,  as  against  the  respondent,  (owner  of  the  fee,) 
to  cany  the  soil  from  in  front  of  his  land,  and  depofit  it  in  a  depression  in 
Derby  avenue,"  (anadjoiningstreet.)  The  court  conclude:  "We  think,  there- 
fore, that  the  power  and  right  of  the  city  to  remove  the  soil  in  question  to 
Martin  street  or  Derby  avenue,  where  it  is  reasonably  req aired,  are  nndoubted; 
that  the  right  is  paramount  to  the  right  of  the  respondent ;  thatpresomptively 
he  was  paid  for  the  soil  which  has  been  or  is  to  be  taken,  and  has  no  just 
cause  for  complaint;  and  that  in  attempting  to  remove  the  soil  onto  his  own 
premises,  and  deprive  the  city  of  it,  after  being  apprised  of  their  immediate 
necessities  and  intentions,  and  to  the  injuiy  of  the  city,  he  was  a  wrong-doer, 
and  should  be  restrained  by  injunction.  See,  also,  Milhan  v.  Sharp,  IS  £arb. 
210;  Weit  v.  Banoroft.  82  Vt.  367;  Dill.  Mnn.  Corp.  544;  Ang.  Highways, 
312.  where  the  same  doctrine  Is  announced. 

We  have  been  referred  by  appellee  to  Smith  v.  Borne,  19  Qa.  89,  as  an.  au- 
thority sustaining  his  view .  The  case  seems  to  be  in  point,  but  wedo  not  re- 
gard it  in  harmony  with  the  current  of  authority  on  the  subject,  and  we  are 
not  inclined  to  follow  it.  This  case  is  referred  to  in  Dillon  on  Municipal  Cor- 
porations, 526,  in  the  note,  and  the  author  thinks  the  case  enoneously  de- 
cided, and  cites  Hovey  v.  Mayo,  43  Me.  322,  a  later  case,  where  a  contrary  doc- 
trine is  announced.  Other  authorities  have  been  cited  by  appellee.  In  the 
main  they  have  referred  to  highways  laid  out  in  the  country,  and  it  will  serve 
no  useful  purpose  to  examine  the  cases  in  detail.  We  are  free  to  concede  that 
older  authorities  are  more  favorable  to  appellee's  position  than  the  recent  de- 
cisions. This  is  well  expressed  by  Angel  on  Highways,  |  312,  in  the  follow- 
ing language:  "The  more  ancient  decisions  limited  the  rights  of  thepublicto 
that  of  passage  and  repassage,  and  treated  any  interference  of  the  soil  other 
than  was  necessary  to  the  enjoyment  of  this  right  as  a  trespass,  Butthemod- 
ern  decisions  have  very  much  extended  the  public  right,  and,  {larticularly  on 
the  streets  of  populous  cities,  have  reduced  the  interest  of  the  owner  of  the 
soil  to  a  mere  naked  fee  of  only  a  nominal  value."  The  incorporated  authori- 
tiest  under  their  charter,  were  required  to  keep  the  streets  in  a  reasonably 
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safe  condition  to  accommodate  the  demands  of  the  public.  This  duty  ooulJ 
not  l>e  discharged,  if  property  owners  adjoining  on  the  streets  have  the 
riglit,  at  their  will  and  pleasure,  to  go  upon  the  streets,  and  remove  gravel 
and  earth.  The  ordinance  was  passed  for  the  purpose  of  protecting  the  streets, 
it  is  reasonable  in  terms,  and  one  which  may,  with  propriety,  be  enforced  in 
any  incorporated  town  or  city. 

The  judgment  of  the  appellate  court  will  be  reversed,  and  the  judgment  of 
the  criminal  court  will  be  af^rmed. 


020  in.  585) 

Dablington  and  others  v.  Chamberlain. 

(SujirOTw  Cburt  of  Illinoi$.    May  12, 1887.) 

Factob's  Lien — Advakces  to  Aqent. 

A.  &  B.,  dealers  in  live-stock,  shipped  to  C.  ■&  D.,  commission  merchants  and 
live-stock  brokers  in  Chicago,  three  car-loads  of  cattle  and  hogs;  A.  ^oing  along 
with  the  stock.  The  stock  had  been  purchased  with  money  belonging  to  B.,  a 
banker  at  the  place  of  shipment,  and  A.  so  informed  C.  &  D.,  and  directed  them  to 
place  the  proceeds  of  sale  to  E.'s  credit  in  a  Chicago  bank,  as  had  been  their  costoni 
theretofore  in  other  transactions.  The  stock  really  belonged  to  E.,  and  had  been 
shipped  in 'A.  &  B.'s  naine,  to  save  expense,  without  consulting  him.  C.  <fe  D.  ap- 
plied the  proceeds  of  the  sale  to  an  old  claim  against  A.  &  B.  for  advancvsmade  to 
them  on  their  notes.  E.  sued  C.  &  D.  for  the  amount,  and  they  claimed  a  factor's 
lien  for  the  balance  due  from  A.  &  B.  Jleld,  on  the  evidence,  that  the  judgment  of 
the  lower  court  in  E.'s  favor  should  be  alfirmed. 

Appeal  from  appellate  court.  First  district. 

Mason  B.  Loomiii,  for  Wilson  M.  Darlington  and  others,  appellants.  C 
H.  &  C,  B:  Wood,  for  Thomas  W.  Chamberlain,  appellee. 

MuLKEY,  J.  This  case  is  brought  here  by  appeal  from  the  appellate  court 
for  the  First  district.  The  facts  which  the  evidence  tends  to  establish  are 
briefly  these:  On  the  first  day  of  July,  1885,  Holderman  Bros.,  dealera  in 
live-stock,  shipped  from  Rantoul,  Illinois,  to  the  appellants,  commission  mer- 
chants and  live-stock  brokers  at  Chicago,  three  car-loads  of  cattle  and  one  of 
bogs;  one  of  the  shippers  going  along  with  the  stock.  The  stock  had  been 
purchased  with  money  belonging  to  appellee  Thomas  W.  Ciiamberlain,  a 
banker  at  Bantoul.  On  its  arrival  at  Chicago,  John  Holderman,  who  accom- 
panied the  stock,  informed  appellants  that  it  bad  been  purchased  with  Cliam* 
berlain's  money,  and  directed  them  to  place  the  proceeds  of  the  stock  to  his 
credit  in  the  Commercial  Bank  of  Chicago.  Such  had  been  the  usuf>l  course 
in  other  similar  transactions.  The  appellants,  instead  of  placing  the  proceeds 
in  the  bank  to  the  credit  of  appellee,  as  directed,  applied  them  to  an  old  claim 
they  had  against  Holderman  Bros,  for  advances  made  to  them,  and  evidenced 
by  their  notes  to  appellants.  The  stock,  as  between  the  Holdermans  and  ap- 
pellee, really  belonged  to  the  latter,  though  it  liad  been  shipped  in  their 
names  without  consulting  appellee,  because,  as  testified  to  by  them,  they 
could  get  better  railroad  rates  by  shipping  in  their  own  name.  In  previous 
transactions  of  the  same  kind,  of  which  many  had  occurred,  appellants  had 
uniformly  placed  the  proceeds  of  shipments,  when  directed,  to  appellee's  credit 
In  addition  to  this,  the  evidence  tends  to  show  there  was  an  express  under- 
standing between  all  the  parties  that  the  proceeds  of  all  stock  purchased  with 
moneys  advanced  by  appellee  should  be  deposited  in  bank  to  his  credit,  or  be 
otherwise  disposed  of  as  he  might  direct.  This,  however,  is  denied  by  appel- 
lants, and  there  is  also  a  sharp  conflict  in  the  testimony  upon  other  material 
matters  above  mentioned,  and  which  the  evidence  on  the  part  of  appellee 
tends  to  establish.  The  proceeds  of  the  stock,  less  commissions,  amounted  to 
83,330.11,  for  which  appellee  obtained  a  judgment  in  the  superior  court  of 
Cook  county. 

The  contention  of  appellants  is  that,  under  the  circumstances  disclosed  by 
the  testimony,  they  had  a  factor's  lien  on  the  proceeds  of  the  stock,  for  the 
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balance  due  them  from  the  Holderman  Bros.,  and  that  they  were  therefore 
under  no  obligationfi  to  pay  them  over  to  appellee.  The  conclusive  answer  to 
this  contention,  however,  is  that  it  is  necessarily  based  upon  appellants'  the- 
ory of  the  facta,  whereas,  by  reason  of  the  judgment  of  affirmance  by  the  ap- 
pellate court,  this  court  must  accept  as  absolutely  true  the  very  opposite  the- 
ory of  the  facta;  for  that  sustains  the  judgment  of  affirmance,  and  the  other 
does  not.  Conceding,  then,  as  we  must,  the  facts  to  be  as  testified  to  by  ap- 
pellee's witnesses,  the  claim  that  appellants  had  a  factor's  lien  upon  the  pro- 
ceeds of  the  stock  is  wholly  inadmissible,  and  it  would  therefore  be  a  useless 
consumption  of  time  and  labor  to  enter  upon  a  discussion  of  the  general 
principles  of  law  relating  to  such  a  lien. 

Under  the  facts  as  we  view  them,  we  perceive  no  error  in  the  rulings  of 
the  trial  court  which  in  our  opinion  requires  a  reversal  of  the  judgment  of  the 
appellate  court.    It  will  therefore  be  affirmed. 


(120  in.  5C7) 

Meyer  v.  Baeeb  and  othera. 

ISujireme  Court  of  lUinoit.    May  12,  1887J 

CoflBiTruTioiTAl,  Law— PouoK  Power— LiQUOB  Lioeksb— Bbbtbaiiit  or  Tbade. 

Rev.  St.  HI.  e.  38,  2  09,  imposins  a  fine  ou  any  person  who,  during  the  holding 
of  a  canip-meeling,  sella  or  nawks  any  goods.  luerchandise,  or  gives  awa^  or  sella 
any  liquor,  without  the  consent  of  the  parties  in  charge  of  such  meeting,  within  one 
mile  thereof:  provided,  that  whosoever  has  his  regular  place  of  business  within 
such  limits  is  not  required  to  suspend  his  bnsiness, — is  not  void  as  in  restraint  of 
trade,  or  as  creating  a  monopoly  in  favor  of  those  persons  referred  to  in  the  pro- 
viso, and  discriminating  against  others,  or  as  illegally  vesting  power  to  license  in 
the  managers  of  the  meeting,  but  is  a  l^itimate  exercise  of  police  power,  and,  as 
such,  valid. 

Appeal  from  circuit  court,  Woodford  county. 

Action  of  trespass  on  the  case  for  unlawful  arrest  and  false  Imprisonment. 
The  defense  pleaded  was  that  the  appellees  lawfully  arrested  appellant  for  per- 
forming acts  which,  by  Bev.  St.  III.  e.  38,  §  59,  are  made  a  criminal  offense,  viz.: 
That,  while  a  camp-meeting  for  religious  purposes  was  being  held,  he  did, 
upon  bis  own  land,  within  one  mJle  of  the  camp-meeting,  and  without  the  per- 
mission of  the  authorities  having  control  of  it,  erect  and  maintain  a  booth  for 
vending  proTisions  and  refreshments.  Judgment  for  defendants.  Plaintiff 
appeals. 

Wm.  O.  Randall  and  Hopkins  di  Hammond,  for  S.  W.  Meyer,  appellant. 
Martin  L.  Neuxll,  for  B.  W.  B^er  and  others,  appellees. 

Craig,  J.  The  decision  of  the  case  hinges  upon  the  validity  of  the  follow- 
ing section  of  our  Criminal  Code:  "  Whoever,  during  the  time  of  holding  any 
camp  or  field  meeting  for  religious  purposes,  and  within  one  mile  of  the  place 
of  holding  such  meeting,  hawks  or  peddles  goods,  wares,  or  merchandise,  or, 
without  the  permission  of  the  authorities  having  charge  of  such  meeting,  es- 
tablishes any  tent,  booth,  or  other  place  for  vending  provisions  or  refresh- 
ments, or  sells  or  gives  away,  or  offers  to  sell  or  give  away,  any  spirituous 
liquor,  wine,  cider,  or  beer,  or  practices  or  engages  in  gaming  or  horse  racing, 
or  exhibits  or  offers  to  exhibit,  any  show  or  play,  shaU  be  fined  not  exceeding 
SlOO  for  each  offense:  provid^,  that  whosoever  has  his  regular  place  of  busi- 
ness within  such  limits  is  not  hereby  required  to  suspend  bis  business. "  Bev. 
St.  111.  c.  88,  g  59. 

Meyer,  the  appellant,  and  the  Normal  District  Camp-Meeting  Association 
of  the  Methodist  Episcopal  Church,  each  own  adjoining  lands  within  the  in- 
corporated village  of  Eureka,  in  Woodford  county.  The  appellant  purchased 
his  premises  about  two  years  before  the  camp-meeting  association  purchased 
its  premises,  but  appellant  did  not  occupy  his  premises  until  after  the  asso- 
ciation purchased  its  grounds  and  held  meetings  thereon.    When  the  meeting 


Digitized  by 


Google 


80  KORTHi:.\ST£RN  liEPOBTEB.  [Dl. 

coraraenced,  appellant  had  lived  on  his  premises,  but  he  had  never  kept  a  booth 
thereon .  After  the  camp-meeting  commenced,  appellant  established  his  booth, 
and  commenced  the  sale  of  his  goods,  without  the  consent  of  the  association. 
Whether  he  had  the  right  to  do  so  depends  upon  the  validity  of  the  law.  In 
the  argument  of  appellant  it  is  said:  "  We  apprehend  that  an  act  in  restraint 
of  trade,  or  one  erecting  and  vesting  a  business  monopoly,  or  one  creating 
discriminations  between  citizens  transacting  the  same  lairful  business,  or  one 
vesting  taxing  power  in  private  individuals,  corporations,  or  associations  for 
their  own  benefit,  or  one  vesting  in  individuals  or  associations  or  private  cor- 
porations power  to  license  trades  or  business  for  their  own  benefit,  would  also 
be  beyond  the  competency  of  the  legislature;  *  •  «  and  all  these  we  claim 
the  statute  in  question  attempts  to  do." 

Theargument  that  the  act  is  in  restraint  of  trade,  one  creating  a  monopoly, 
and  making  discriminations,  is  based  upon  the  proviso  in  tlie  act  declaring 
"that  whosoever  has  his  regular  place  of  business  within  such  limits  is  not 
hereby  requ  ired  to  suspend  his  business. "  We  do  not  think  the  proviso,  upon 
a  fair  construction  of  its  terms,  is  liable  to  the  objection  urged  against  it. 

if  it  was  intended  by  the  proviso  to  protect  any  person  wiio  might  liave  a 
business  within  the  designated  limits  at  the  time  the  act  was  passed,  and  hot 
affnid  protection  to  any  person  who  miglit  engage  in  regular  business  witliin 
the  designated  limits  after  the  passage  of  the  act,  there  might  be  much  force 
in  the  position  of  appellant;  but  we  do  not  understand  tliat  such  is  the  mean- 
ing of  the  proviso.  But,  on  the  other  hand,  we  think  tlie  manifest  intention 
was  to  allow  any  person  who  might  think  proper  to  establish  a  place  for  the 
vending  provisions  or  refreshments  within  the  designated  limits  at  a  time 
when  the  CHmp-meeting  was  not  in  progress,  and,  after  such  person  becjirae 
estabhshed  in  a  regular  business,  he  would  not  be  required  to  suspend  his 
business  during  the  time  the  canip-raeeting  was  held.  In  other  words,  we 
tliink  the  word  "Iiais,"  In  the  proviso,  should  be  read  "may  have."  Tlie  pro- 
viso would  then  read,  "  whoever  may  have  his  regular  place  of  business  within 
such  limits  is  not  hereby  required  to  suspend  his  business, "  Under  this  con- 
struction no  privilege  or  right  is  conferred  on  one  wbiohis  not  granted  to  all, 
— no  ntonopoly  is  created  by  the  act  which  protects  the  one  and  excludes  the 
others, — but  all  persons  stand  upon  an  equality  under  the  law,  as  they  should, 
— all  who  desire  may  establish  a  regular  place  of  business,  not  temporary,  but 
permanent.  We  do  not  hold  that  a  person,  on  the  eve  of  a  meeting  being 
held,  would  have  right  to  establish  a  booth  or  place  for  selling  provisions  or 
refreshments  for  a  short  period,  or  during  a  session  of  the  camp-meeting,  and 
claim  protection  under  the  statute,  as  this  would  be  a  design  to  defeat  the 
purpose  of  the  law,  which  could  not  be  sanctioned;  but,  in  order  to  be  pro- 
tected, whoever  undertook  to  avail  of  tlie  law  would  have  to  establish  a  regu- 
lar, permanent  business,  and,  after  such  regular  business  was  established,  the 
person  engaged  in  such  regular  business  would  B'ot  be  required  to  suspend 
during  the  session  of  a  camp-meeting. 

Tugman  v.  City  of  Chicago,  78  111.  405,  has  been  cited  as  an  authority  sus- 
taining appellant's  view.  In  that  case  it  was  held  that  an  ordinance  which 
prevents  one  citizen  engaging  in  a  particular  kind  of  business  in  a  certain 
locality,  under  a  penalty,  while  another  is  permitted  to  engage  in  the  same 
business  in  the  same  locality,  is  not  only  unreasonable,  and  therefore  void, 
but  its  direct  tendency  is  to  erect  a  monopoly,  which  the  law  will  not  tolerate. 
Of  course,  the  rule  which  would  control  an  ordinance  would  also  apply  to  an 
act  of  the  legislature;  and  if  the  proviso  of  the  act  in  question  protected  per- 
sons who  might  be  in  business  when  it  was  enacted,  and  excluded  those  who 
might  afterwards  engage  in  business,  the  case  cited  would  be  in  point,  but, 
as  said  before,  that  construction  cannot  be  placed  on  tlie  law. 
•  It  is  also  said  that  venders  of  provisions  and  refreshments  cannot,  undet 
the  constitution,  be  taxed,  and  that  the  act  empowen  the  authorities  in  charge 
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of  the  meeting  to  license,  which,  in  effect,  is  a  tax.  As  we  understand  the 
statute,  it  does  not  confer  the  power  to  license  on  the  authorities  in  charge  of 
the  meeting.  The  act  merely  declares  that  whoever,  during  tlie  time  of  hold- 
ing any  camp  or  field  meeting,  without  the  permission  of  the  authorities  liav- 
ing  charge  of  such  meeting,  establishes  any  tent,  booth,  or  place  for  vending 
provisicms  or  refreshments,  within  a  certain  distance  of  the  meeting,  shall  be 
fined.  The  fact  that  the  act  confers  on  the  authorities  the  right  to  consent 
or  refuse  consent  cannot  be  held  to  authorize  such  authorities  to  license. 
The  right  to  consent  or  refuse  consent  is  one  thing,  while  the  right  or  power 
to  license  a  person  to  conduct  a  certain  business  at  a  certain  place  is  quite  a 
different  tiling.  Had  the  legislature  intended  to  authorise  the  authorities  to 
license,  language  expressing  that  intention  in  plain  words  would  no  doubt 
liave  been  used;  but,  however  this  may  be,  we  see  nothing  in  the  language  of 
the  act  which  can  be  construed  as  authorizing  the  authorities  to  license.  The 
act  is  a  mere  police  regulation. 

The  purpose  of  the  act  is  to  preserve  order,  and  prevent  the  disturbance  of 
those  engaged  in  public  worship.  For  many  years  we  have  had  similHr  acts 
in  our  statute.  Section  147  of  the  Criminal  Code  of  1845  is  an  act  of  a  simi- 
lar character;  one  enacted  as  a  police  regulation,  to  prevent  a  disturbance  of 
a  religious  congregation.  There  is,  in  our  judgment,  no  question  in  regard 
to  the  power  and  authority  of  the  legislature  to  pass  such  laws.  The  tendency 
of  such  laws  is  to  prevent  disturbance  and  disorderly  conduct,  and  preserve 
peace  and  quiet,  where  a  large  number  of  people  are  assembled  for  religious 
worship.  The  statute  is  a  mere  police  regulation, — one  which  the  legislature 
had  the  right  to  enact.  W«  regard  it  valid,  and  free  from  the  objection^ 
urged  against  it.    The  judgment  will  be  affirmed. 


(120  111.  E«4) 

WeSTCOTT  0.  KlNNET. 

(Supreme  Oturt  cf  lUinaii.    May  12,  1887.) 

Appkaiv— jBRiBMonoB— AcnoH  TO  8m  Asidb— Tax  TnvBB.  ■ 

Where,  in  a  suit  to  set  aside  n  tax  deed,  and  to  clear  complainant's  title,  the  deed 
Is  conceded  to  be  void,  and  there  ia  no  question  of  freehold,  bat  a  decree  is  ren- 
dered setting  aside  the  deed  upon  condition  that  plaintiff  reiinbnrse  defendant  the 
amount  paid  by  the  latter,  with  interest,  an  appeal  will  not  lie  to  ttie  supremeconrt 
of  Illinois  upon  the  question  whether  the  csonrt  below  erred  or  not  in  not  requiring 
the  complainant  to  pay,  as  a  condition  of  relief,  the  }ieDalties  provided  by  tbe  rev- 
enue act  (Rev.  St.  III.  e.  120,  i  210)  to  be  paid  on  redemption,  in  addition  to  the 
taxes  paid,  and  interest. 

Appeal  fiom  superior  court.  Cook  county. 

Peckham  &  Bivton,  for  Westcott,  appellant  and  defendant.    W,  8.  Burgess, 
for  appellee. 

ilxTLKET,  J.  The  appellee,  Maria  L.  Kenney,  filed  a  bill  in  the  superior 
court  of  Cook  county  against  tbe  appellant,  Amasa  S.  Westcott,  alleging, 
among  other  things,  that  she  was  the  owner  and  in  possession  of  certain  real 
estate  and  premises  in  said  county,  particularly  described  in  tbe  bill,  in  which 
the  defendant,  Westcott,  claimed  some  interest  under  certain  pretended  tax 
deeds,  which  the  bill  charges  are  void,  and  a  mere  cloud  upon  the  complain- 
ant's title.  Upon  the  hearing,  the  court  found  the  tax  deed  void,  and  a  cloud 
upon  complainant's  title  as  charged;  and  directed  that  the  same  be  set  aside 
as  such,  upon  the  complainant's  paying  defendant,  within  three  months  from 
date  of  decree,  the  sum  of  $77(5.84,  being  the  amount  of  taxes  and  assess- 
ments on  said  premises,  together  with  interest  and  co:3ts  thereon  paid  by  the 
defendant  in  the  purchase  thereof;  and  that,  in  the  event  said  sum  was  not 
paid  by  complainant  within  the  time  specified,  it  was  further  ordered  that 
her  bill  be  dismissed  without  prejudice  to  tbe  defendatit's  tax  titie.  The  d&- 
v.l2N.E.no.l — 6 
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fendant  thereupon  prayed  an  appeal  to  this  court,  which  was  allowed.  The 
controversy  in  the  superior  court  upon  the  facts  shown  was  not  as  to  the  valid- 
ity of  the  defendant's  tax  deeds,  for  it  was  conceded  they  were  Invalid.  The 
parties  differed  solely  upon  the  amount  the  complainant  should  pay  to  the  de- 
fendant as  a  condition  to  the  relief  sought;  and,  to  obviate  the  expense  of 
bringing  up  the  whole  record,  the  parties  entered  into  a  stipulation,  embodied 
in  the  present  record,  wherein  Is  recited  all  the  evidence  bearing  upon  the 
question  &bout  which  they  differed,  as  just  stated,  and  upon  which  alone  they 
seek  the  decision  of  this  court.  That  stipulation,  with  a  view  of  eliminating 
eveiything  else  from  the  controversy  here,  contains  this  statement:  "The  de- 
fendant, Amasa  S.  Westcott,  by  his  solicitor  and  counsel  herein,  admits  that 
the  findings  of  facts  in  the  said  decree  above  mentioned,  entered  of  record  in 
this  court  in  the  said  cause  on  January  8,  1887,  are  correct,  and  that  the  said 
court  was  justified  and  without  error  in  setting  aside  said  tax  deeds  in  the 
said  decree  described,  as  clouds  upon  the  title  of  the  said  complainant  to  said 
lands;  but  objects  only  and  says  the  court  was  in  error  in  relation  to  the  con- 
ditions upon  which  the  said  deeds  were  to  be  set  aside  and  adjudged  to  be 
clouds  upon  the  title  of  said  complainant." 

It  is  very  clear  from  this  stipulation  we  are  not  called  upon  to  review  or 
pass  upon  any  question  of  freehold,  as  that  is  entirely  eliminated  from  the 
case,  if,  indeed,  it  was  ever  in  it.  This  being  so,  it  is  not  perceived  upon 
what  ground  the  case  was  brought  here,  and  none  certainly  has  been  sug- 
gested. It  is  hardly  necessary  to  say  that,  where  the  question  sought  to  be 
reviewed  does  not  give  jurisdiction,  it  is  not  competent  for  the  parties  to  con- 
fer it  by  stipulation.  Shortly  stated,  the  question  submitted  by  the  stipula- 
tion is  whether  the  complainant  was  bound  to  pay,  as  a  condition  to  the  relief 
sought,  not  only  the  amount  paid  by  the  defendant  at  the  tax  sale,  with  in- 
terest thereon,  and  subsequent  taxes,  but  also  the  amount  of  penalties  provided 
for  by  section  210  of  the  revenue  act.  The  court  below  refused  to  allow  the 
penalties;  and  it  is  of  this  alone  appellant  complains.  This  question  should 
have  been  presented  to  the  appellate  court  for  determination,  and  not  this. 
The  appeal  must  be  dismissed.  Leave  given  to  withdraw  record.  Appeal 
diamiased. 


(Ul  Ind.  <S) 

CtoODWINB  V.  MOBET. 
{SupreiM  Covrt  of  Indiana.    May  20,  lt>o/.) 
Fliadiko — Vehoob's  Jaxs — Tutdbb  or  Died. 

In  a  suit  to  enforce  a  vendor's  lien  for  unpaid  purchase  money,  the  complaint 
must  aver  a  tender  of  a  sufficient  warranty  deed,  and  keep  the  tender  good  by  mak- 
ing profert  of  the  deed. 

Appeal  from  circuit  court,  Benton  county. 

Action  to  recover  price  of  lands  sold,  and  enforce  the  vendor's  lien  therefor. 

Walker  A  Fhares,  for  appellant.    Merriok  <t  Travis,  for  appellee.    ' 

Elliott,  C.  J.  The  appellee  alleges  in  his  complaint  that  he  entered  into 
a  parol  contract  with  the  appellant  wherein  he  ^reed  to  sell  the  latter  a  tract 
of  land;  that  part  of  the  consideration  was  paid,  and  possession  of  the  land 
was  taken  under  the  contract.  It  is  not  averred  in  the  complaint  that  the 
appellee  has  any  title  to  the  land,  or  that  his  deed  will  convey  any,  and  the 
averment  as  to  the  tender  of  the  deed  reads  thus:  " That,  before  the  bringing 
of  this  suit,  the  plaintiff  executed  and  tendered  to  the  defendant  a  good  and 
sufficient  deed  of  general  warranty."  The  prayer  of  the  complaint  is  for  a 
personal  judgment,  and  for  the  enforcement  of 'a  vendor's  lien. 

Our  decisions  declare  that,  where  the  vendor  seeks  to  enforce  an  executory 
contract  for  the  conveyance  of  land,  he  must  have  a  perfect  title  to  the  land 
at  the  time  the  purchase  money  becomes  due,  and  must  also  tender  a  warranty 
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deed  to  the  purchaser.  Small  v.  Reeves,  14  Ind.  163;  Parker  v.  McAllister, 
Id.  12.  In  Mix  v.  Ellstoorth,  5  Ind.  517,  a  great  number  of  cases  are  collected, 
and  it  was  there  held  that  an  action  for  the  recovery  of  purchase  money  could 
not  be  maintiiined  unless  a  deed  had  been  tendered;  but  in  most  of  the  cases 
there  cited  the  question  arose  on  a  plea,  so  that  those  cases  cannot  be  regarded 
as  fully  in  point  here.  The  question,  as  it  is  iiere  presented,  however,  came 
directly  before  the  court  in  Mellon  v.  Coffelt,  59  Ind.  310,  and  it  was  decided 
that  the  pleading  must  aver  a  tender  of  a  sufficient  warranty  deed,  and  that  the 
tender  must  be  kept  good  by  bringing  the  deed  into  court,  or  by  an  averment 
of  a  readiness  and  willingness  to  execute  a  deed  that  would  vest  title  in  the 
purchaser.  Under  the  rule  declared  in  the  case  last  cited,  the  complaint  must 
be  held  bad.  There  are  other  cases  in  our  reports  which  declare  a  like  doc- 
trine. Cook  V.  Bean,  17  Ind.  504;  MatJier  v.  Scales,  35  Ind.  1;  Smith  v. 
Turner,  50  Ind.  867;  Sotole  v.  Holdridge,  63  Jnd.  213-218;  Owrly  v.  Tipton, 
68  Ind.  410-414. 
Judgment  reversed. 


an  Ind.  443) 

HoAOLAND  and  others  «.  Kew  York,  0.  &  St.  L.  Rt.  C!o. 

(aujireme  Cmert  of  Irtdiana.    May  10,  1887.) 

Watkiu  akd  Wateb-Cocbbib — Canals — Lkasb  o»  Wateb-Powbb— ABANDowMBur^-Or 

BTRrCTION. 

A  lease  of  so  much  snrplus  water  not  required  for  navigation,  to  be  taken  by  the 
lessee  from  the  Wabasli  &  Erie  canaL  as  should  be  adecjuateto  propel  a  designated 
amount  of  machinery  in  the  lessee's  mills,  does  not  obligate  the  lessor  to  luainfain 
the  canal  in  repair,  nor  to  rnmish  the  lessee  with  tlie  water;  and  tbe  canal,  having 
been  abandoned  for  purposes  of  navigaiion,  may  be  devoted  to  other  public  use,  al- 
tboogh  it  should  obstruct  the  flow  of  water  to  lessee's  mills.  This  right  the  orig- 
inal lessor,  the  state,  possessed;  and  a  railroad  company  acquiring  right  and  title 
to  the  canal  by  conveyance  from  the  purchaser  atslierina'  sale  thereof  upon  a  fore- 
closure of  liens  antedating  the  lease  is  not  liable  in  dam  ages  for  obstructing  the  flow 
of  water  to  tbe  lessee's  mill,  by  building  its  roadway  and  track  along  the  line  of  the 
canal.' 

Appeal  from  superior  court,  Allen  county. 

X.  M.  NiTide,  for  appellants.    R.  0.  Sell,  for  appellee. 

Mitchell,  J.  Pliny  Hoagland  and  Christian  Tresselt  sued  the  New  York, 
Chicago  &  St.  Louis  Railway  Company  to  recover  damages  for  obstructing  the 
flow  of  water  to  their  mills.  The  facts  are  briefly  as  follows:  On  the  twen- 
ty-ninth day  of  November,  1842,  the  state  of  Indiana,  having  partially  com- 
pleted the  Wabash  &  Erie  canal,  made  a  lease  of  lots  24  and  25,  in  tbe  orig- 
inal plat  of  the  city  of  Fort  Wayne,  to  Allen  Hamilton  and  Jesse  L.  Williams, 
and  in  the  same  instrument  granted  them  the  use  of  so  much  of  the  surplus 
water  of  the  Wabash  &  Erie  canal,  not  required  for  the  purposes  of  naviga- 
tion, as  would  be  suflScient  to  propel  three  run  of  four  and  one-half  feet  mill- 
stones, for  a  term  of  30  years.  The  lease  contained  a  stipulation  that  it  might 
be  renewed,  upon  certain  terms,  fur  an  additional  term  of  SO  years.  The 
lessees  took  possession  under  tbe  first  lease,  and  erected  a  flouring-mill,  which, 
with  the  appurtenances  and  other  improvements  made  on  the  leased  prem- 
ises, are  alleged  to  be  of  the  value  of  $40,000.  Prior  to  the  expiration  of  the 
first  lease,  the  state  transferred  its  interest  in  the  canal  and  appurtenances  to 

*  Under  Laws  N.  Y.  1818,  c.  144,  defendant  had  the  right  to  the  use  of  the  waters  of  the 
8.  river  for  the  purjmsea  of  navigation  in  its  canals,  and  riparian  owners  were  entitled 
to  use  the  waters  of  said  river  so  that  such  use  did  not  impede  the  ;)assage  of  or  injure 
or  effect  the  navigation  on  the  canals,  locks,  dams,  and  appurtenances  of  defendant. 
Held,  that  defendant  has  the  right  to  the  reasonable  use  of  tbe  water  for  purposes  of 
navigation,  and  no  more;  and  it  is  incumbent  on  it  to  cause  no  more  leakage  and 
wastage  than  is  fair  and  reasonable  under  all  the  ctrcumstaucea  of  the  case.  Silsby 
Manufg  Co.  v.  State,  (N.  Y.)  11  N.  E.  Eep.  205. 
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a  corporation  created  by  an  act  of  the  general  assembly  known  as  the  "Board 
of  Trustees  of  the  Wabash  &  Erie  Canal."  Pursuant  to  the  provisions  con- 
tained in  the  original  lease,  the  board  of  trustees,  on  the  eighth  day  of  May, 
1872,  granted  a  new  lease  of  substantially  the  same  rights  fur  the  additional 
term  of  30  years.  Hoagland  and  Tresselt  are  the  owners  of  this  last  lease  by 
assignment.  Neither  of  the  leases  contained  any  covenant  to  repair,  nor  was 
there  any  covenant  for  quiet  enjoyment,  or  for  a  continuation  of  the  right  to 
use  the  surplus  water  from  the  canal,  except  such  as  would  be  implied  by 
law.  The  right  of  the  lessees  to  use  water  from  the  canal  was  made  expressly 
subject  to  the  right  of  the  lessors  to  draw  off  the  water,  either  wholly  or  par- 
tially, for  the  purpose  of  preventing  or  repairing  breaks,  or  removing  ob- 
structions from  the  canal.  It  was  also  stipulated  that  if  the  water  should  be 
drawn  oflE  for  any  of  the  purposes  above  named,  or  if  the  supply  became  in- 
adequate, and  tlie  lessees  should  be  wholly  or  partially  deprived  of  water,  a 
corresponding  reduction  should  be  made  in  the  rent.  Under  these  leases  the 
original  lessees  and  their  assigns  continued  to  draw  and  use  the  surplus  water 
from  the  canal  until  about  the  year  1882,  when  it  is  alleged  the  New  York, 
Chicago  &  St.  Louis  Railwa}'  Company,  having,  so  far  as  it  appears,  lawfully 
acquired  the  equitable  title  to  the  canal  and  its  appurtenances  at  the  point 
where  it  traverses  the  city  of  Fort  Wayne,  and  for  some  distance  beyond,  pro- 
ceeded to  construct  its  roadway  and  track  on  the  line  previously  occupied  by 
the  canal;  thereby  filling  up  the  channel  of  the  canal,  and  causing  the  water 
to  be  obstructed  to  such  an  extent  as  practically  to  deprive  the  miU-owners  of 
their  power. 

The  railway  company  acquired  its  right  to  the  canal  in  the  manner  follow- 
ing: The  state  having  become  largely  indebted  through  the  construction  of  a 
system  of  public  improvements  which  it  had  undertaken,  transferred  its  in- 
terest in  the  canal  to  the  Board  of  Trustees  of  the  Wabash  &  Erie  Canal  on 
the  thirtieth  day  of  July,  1847.  The  board  of  trustees  took  the  property  in 
trust  for  the  payment,  out  of  the  revenues  to  be  derived  from  its  operation, 
of  certain  bonds  and  interest  coupons  which  were  accepted  by  creditors  of  the 
state  in  lieu  of  obligations  previously  owing  to  them  by  the  latter.  The  rev- 
enues proved  insufflcient  to  meet  the  maturing  obligations  thus  accepted,  and 
tlie  lien  of  the  bondholders,  which  antedated  the  leases  under  which  the  mill- 
owner's  rights  accrued,  was  foreclosed.  The  canal  and  its  appurtenances 
were  sold  under  a  decree  of  foreclosure.  The  railroad  company  acquired  its 
right  through  mesne  conveyances  under  this  decree,  the  title  having  been 
conveyed  to  one  Howard  for  its  use  prior  to  the  acquisition  of  the  title  by  or 
for  the  use  of  the  railroad  company,  the  canal  had  becopae  dilapidated,  and 
had  fallen  into  disuse  and  decay,  and  had  long  before  that  been  abandoned 
as  a  highway  of  commerce,  or  for  any  public  or  commercial  purpose.  The 
mill-owners  had,  however,  regularly  paid  to  the  successive  owners,  prior  to 
the  railway  company,  the  reuts  stipulated  in  the  lease.  Upon  the  foregoing 
facts  the  question  arises  whether  or  not  the  railway  company  is  liable  to  the 
owners  of  the  mill  for  filling  up  the  canal,  and  obstructing  the  flow  of  water 
to  their  wheels. 

The  theory  upon  which  the  appellant's  case  proceeds,  is  that  although  the 
state  and  its  grantees  may  not  have  incurred  an  affirmative  obligation  to  keep 
the  canal  in  repair,  or  to  supply  the  lessees  with  water,  the  law,  nevertheless, 
by  implication  annexed  to  the  lease  a  covenant  for  quiet  enjoyment.  The  law 
having  imported  such  a  covenant  into  the  lease,  it  is  contended  that  the  enter- 
ing upon  and  filling  up  the  bed  of  the  canal,  and  thus  cutting  ofF  the  flow  of 
water  upon  tlie  lessees'  wheels,  was  an  invasion  of  their  right,  and  a  disturb- 
ance of  their  possession  by  the  lessor,  and  hence  such  an  act  of  aggression 
and  wrong  as  renders  the  railway  company  liable  for  the  resulting  injury  to 
their  property.  That  a  covenant  for  quiet  enjoymeht  and  that  the  landlord 
agrees  to  do  no  such  acts  as  will  destroy  the  beneficial  use  of  the  leased  piwor- 
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ises,  is  implied  in  every  mutnal  contract  for  leasing  land,  by  whatever  form 
of  words  the  agreement  is  made,  is  now  too  well  settled  to  be  doubted  or 
shaken.  Avery  v.  Drntgherty,  102  Ind.  443,  2  N.  E.  Rep.  123;  Smith  v. 
Bodda,  35  Ind.  452;  Wade  v.  EalUgan,  16  III.  507;  Streeter  v.  Streeter,  43 
111.  155;  Mack  v.  Patehin,  42  N.  Y.  167;  Maule  ^.Aahmead,  20  Pa.  St.  482; 
Btdred  v.  LeaJiy,  31  Wis.  646;  Woods,  Landl.  &  Ten.  564. 

The  more  serious  question  usually  encountered  is  that  which  relates  to  the 
measure  of  the  lessee's  damages  when  such  a  covenant  is  broken.  Ordi- 
narily, if  the  landlord  takes  possession,  or  obstructs  the  tenant  in  the  enjoy- 
ment of  any  material  part  of  the  demised  premises,  without  the  latter's  con- 
sent, that  will  constitute  in  law  an  eviction  of  the  tenant,  and  will  operate  to 
release  him  from  any  further  liability  to  pay  rent,  even  for  so  much  of  the 
leasehold  as  he  may  continue  to  occupy.  Mcusk  v.  Patehin,  supra;  Bentley 
V.  Sill,  35  III.  414;  Smith\.  Stigleman,  58  111.  141.  The  measure  of  dam- 
ages for  the  breach  of  a  covenant  for  quiet  enjoyment  depends  largely  upon 
the  nature  of  the  estate  or  title  granted,  and  the  character  of  the  landlord's 
default.  The  covenant  always  relates  to,  aud  never  extends  beyond,  the  in- 
terest, estate,  or  piivilege  granted.  It  is  restrained  and  limited  to  the  estate 
demised.  Bawle,  Gov.  524.  The  legal  implication  of  the  covenant  is  that 
the  landlord  has  an  adequate  title  to  the  estate  created  by  the  lease,  and  that 
he  will  permit  the  tenant  to  enjoy,  without  disturbance  or  interruption,  the 
interest,  title,  or  privilege  demised,  subject  to  all  such  rights  as  are  expressly 
or  by  necessary  implication  reserved  to  the  lessor.  It  becomes  important, 
therefore,  to  inquire  into  the  nature  of  the  right  or  privilege  granted  to  the 
lessees  by  the  lease  in  question,  and  to  ascertain  the  rights  expressly  or  im- 
pliedly reserved  to  the  lessor. 

The  subject-matter  of  the  lease  was  so  much  of  the  surplus  water  not  re- 
quired for  navigation,  to  be  taken  by  the  lessees  from  the  Wiibash  3c  Erie 
canal,  as  should  be  adequate  to  propel  a  designated  amount  of  machinery  in 
their  mills.  The  decisions  of  this  and  other  courts  estabMh  beyond  question 
that  the  lessor,  by  the  terms  of  the  lease  in  question,  assumed  no  obligation 
to  maintain  the  canal  in  repair,  or  to  keep  it  in  such  a  condition  as  that  a  sur- 
plus of  water  above  that  needed  fbr  navigation  should  be  available.  The 
lease  imposed  no  obligation  whatever  to  furnish  or  supply  the  lessees  with 
water.  It  did  nothing  more  than  ounf  er  upon  them  the  privilege  of  using  the 
Burplos  water  whenever  and  so  long  as  there  should  be  a  surplus  above  that 
employed  in  navigation.  Indeed,  it  is  apparent  from  the  face  of  the  lease 
that  both  parties  contemplated  that  the  supply  of  water  might  become  par- 
tially or  wholly  inadequate.  In  the  event  of  such  a  contingency,  the  lease 
made  provision  for  a  corresponding  reduction  or  suspension  of  rent.  Both 
parties  recognized  the  fact  that  the  canal  was  constructed  for  the  purposes  of 
commerce.  It  was  built  for  purposes  of  navigation,  and  intended  to  be  used 
primarily  as  a  line  at  intercommunication.  Neither  party,  at  the  time  of  the 
lease,  apparently  contemplated  the  abandonment  of  the  canal  for  the  purposes 
for  which  it  was  constructed.  Hence  no  provision  was  made  restricting  the 
lessor  from  using  all  the  water  for  purposes  of  navigation,  nor  from  entirely 
abandoning  the  canal  at  pleasure,  or  requiring  that  it  should  be  kept  in  re- 
pair. The  character  of  the  work  was  such  that  the  riglit  of  the  state,  and  its 
grantees,  to  use  all  the  water,  or  to  abandon  the  enterprise  entirely,  was 
necessarily  incident  to  the  situation.  By  their  lease  the  lessees  simply  ob- 
tained the  privilege  of  using,  for  motive  power  at  their  mill-wheels,  so  much 
of  the  surplus  water  passing  through  the  canal  as  was  not  necessary  to  carry  out 
the  primary  purpoee  for  which  the  work  was  constructed.  The  state  and  its 
grantees,  who  succeeded  to  its  rights  and  liabilities,  had  the  right  to  resume 
the  use  of  all  the  water,  or  to  abandon  the  canal  enti  rely  at  pleasure.  Whether 
they  exercised  the  right  of  abandonment  or  resumption,  the  effect  upon  the 
privilege  granted  to  their  lessees  was  the  same.    In  neither  event  did  the 
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lessor  become  liable  to  any  other  consequence  tban  the  Inability  to  collect  rent 
from  the  lessees.  Hubbard  v.  City  of  Toledo,  21  Ohio  St.  379;  Foo!  v.  Cin- 
cinnati, 104  U.  8.  783;  Sheets  v.  Selden,  7  Wall.  416.  As  it  was  in  effect 
said  by  the  court  in  Fishback  v.  Woodruff,  51  Ind.  102,  the  lessees  took  the 
lease  subject  to  the  uses  of  the  canal,  and  to  all  the  vicissitudes  which  might 
attend  a  public  work  of  this  character,  such  as  delapidation,  destruction, 
abandonment.  Tiiey  could  not  suppose  that  the  state  or  its  grantees  would 
keep  up  the  canal  for  thepurposeof  furnishing  them  water-power  if  it  became 
inexpedient  to  maintain  it  as  a  public  work.  It  necessarily  follows  that  the 
privilege  granted  to  the  lessees  was  at  all  times  subject  to  two  contingencies. 
The  prime  contingency  was  that  all  the  water  flowing  through  the  canal 
might  be  employed  for  the  purposes  of  navigation.  The  other  was  that  the 
canal  might  become  out  of  repair,  and  be  abandoned  as  a  public  work  en- 
tirely. In  either  event,  the  privilege  of  the  lessees  was  subordinate  to  the  re- 
quirements of  the  public,  or  liable  to  be  cut  off  entirely,  unless  by  the  mere 
grace  of  the  state  and  its  grantees.  The  covenant  for  quiet  enjoyment,  which 
the  law  annexed  to  the  lease  in  controversy,  was  therefore  such  that  so  long 
as  the  canal  was  used  for  purposes  of  navigation,  and  while  there  was,  during 
the  period  it  was  so  used,  a  surplus  of  water  above  that  which  was  required 
for  navigation,  the  lessors  agreed  that  they  would  do  no  such  acts  as  would  in- 
terrupt  or  deprive  the  lessees  of  its  enjoyment.  This  was  the  extent  of  the 
covenant,  because  the  privilege  granted,  and  to  which  the  covenant  related, 
extended  no  further.  So  long,  therefore,  as  the  owners  do  not  act  in  vio- 
lation of  this  covenant,  they  cannot  be  liable  for  a  breach  of  the  covenant  of 
quiet  enjoyment.  The  canal  having  been  abandoned  for  purposes  of  navi- 
gation, possibly  the  grantees  of  the  state,  had  they  so  elected,  might  have 
kept  it  in  such  a  condition  of  repair  as  to  have  afforded  water-power  for  mills 
and  manufactories.  It  is  abundantly  settled,  however,  that  they  were  under 
no  obligation  to  do  so.  Trustees  v.  Brett,  25  Ind.  409 ;  Skillen  v.  Water- 
Works  Co.,  49  Ind.  193;  Fishhook  v.  Woodruff,  supra;  Slevator  Co.  v.  Cin- 
cinnati, 30  Ohio  St.  629;  Com,  v.  Pennsylvania  R.  Co.,  51  Fa.  St.  351. 

The  question  remains,  had  the  state  or  its  grantees  the  right  to  devote  the 
canal  and  its  bed  to  some  other  use  which  would  interrupt  the  flow  of  water, 
or  were  they  under  obligation,  having  abandoned  it  for  purposes  of  naviga- 
tion, to  permit  it  to  remain  idle  and  unoccupied?  Having  reached  the  con- 
clusion that  the  lessors  were  not  prohibited  by  the  terms  of  the  lease  from 
using  all  the  water  in  the  canal,  nor  from  abandoning  it  entirely  for  purposes 
of  navigation,  it  necessarily  follows  that,  in  the  absence  of  any  contractual 
obligation,  the  lessors  had  the  right  to  appropriate  the  abandoned  canal  to  any 
other  use  which  they  saw  fit,  if  they  could  do  so  without  invading  or  appro- 
priating any  of  the  lessees'  property  which  had  lawfully  been  placed  upon  the 
lots  appurtenant  to  the  canal.  The  appellants,  impliedly,  at  least,  concede 
that  the  state  and  its  grantees  had  the  right  to  abandon  the  canal  as  a  public 
'  work.  Having  the  right  to  abandon  it  for  that  purpose,  it  never  could  have 
been  intended  that  the  lease  should  deprive  the  owners  of  the  property  of  the 
right  to  substitute  another  line  or  mode  of  transportation  instead  of  that  orig- 
inally projected.  To  give  the  lease  that  effect  would  be  to  subordinate  public 
interests  to  merely  private  convenience.  The  lessees,  as  we  have  seen,  having 
acquired  no  continuing  interest  in  the  water  of  the  canal,  the  state  invested 
its  grantees  successively  with  the  same  rights  in  the  canal  which  it  possessed 
when  it  transferred  the  work  to  the  board  of  trustees.  The  trustees  and  their 
grantees  acquired  the  rights  of  the  state,  and  assumed  its  obligations,  and  none 
other.  Hubbard  v.  City  of  Toledo,  snpra.  It  would  have  been  a  barren  se- 
curity for  the  creditors  of  the  state,  if  tliey  had  been  compelled  to  accept  in 
pledge  of  what-  the  state  owed  them  a  public  work  which  had  already  proved 
unprofitable,  and  which  they  might  have  abandoned,  but  could  never  use  for 
any  other  purpose,  because  certain  leases  of  surplus  water  had  been  made. 


Digitized  by 


Google 


Ind.]  SCHWAB  V.  LEMON.  87 

These  leases,  if;  must  be  remembered,  too,  were  subordinate  to  the  liens  of  the 
state's  creditors.  The  lessees  were  therefore  bound  to  take  notice  of  the  prior 
rights  lawfully  acquired  at  the  time  they  took  their  leases.  Those  who  ac- 
quired title  under  the  pledge  made  by  the  state  took  all  the  rights  of  the  state 
with  precisely  the  same  obligations  as  it  owed  in  respect  to  outstanding  leases. 
The  state  having  come  under  no  other  covenant  to  the  lessees,  except  that  it 
agreed  not  to  interfere  with  their  privilege  of  using  their  surplus  water  not 
needed  for  navigation  so  long  as  the  canal  was  in  operation  for  that  purpose, 
it  had  the  right,  in  the  public  interest,  to  abandon  the  work,  or  devote  it  to 
any  other  public  use.  Its  grantees  have  tlie  same  right.  Com.  t.  Pennsyl- 
vania S.  Co.,  supra;  Fox  v.  Cincinnati,  supra.  It  does  not  app^r  that 
the  railroad  company  has  invaded  any  of  the  appellants'  property  rights,  or 
encroached  upon  the  property  leased,  otherwise  than  by  the  obstruction  of  the 
canal. 

There  is  nothing  in  the  cases  of  French  y.&apen  and  Spears  t.  Gapen,  105 
U.  S.  509,  in  conflict  with  what  has  been  herein  decided.  In  one  of  those 
cases  a  contractor  for  the  construction  of  certain  portions  of  the  canal  was, 
by  the  terms  of  an  agreement  made  with  the  state,  to  be  paid  for  his  work  in 
water  rents.  It  was  held  that  the  contractor  held  a  property  right  in  the  rents 
of  the  water-power  which  he  rendered  available,  and  that  the  state  became  a 
trustee  to  collect  and  pay  the  rents  to  him  until  his  debt  was  liquidated.  In 
the  other  a  valuable  privilege  of  a  mill-owner  was  rendered  useless  by  the  con- 
struction of  the  canal.  .The  canal  commissioners  agi-eed,  in  consideration  that 
the  mill-owner  would  release  all  claims,  awards,  and  judgments  in  his  favor 
against  the  state,  that  the  state  would  supply  him,  in  lieu  of  his  privilege  so 
destroyed,  with  a  certain  amount  of  the  surplus  water  from  the  caiial.  It  was 
held  that,  when  the  state  transferred  the  canal  to  the  board  of  trustees,  the 
latter  took  it  subject  to  the  prior  obligation  of  the  state  to  the  contractor  and 
mill-owner,  respectively. 

The  conclusion  at  wliich  we  have  arrived  is  that  the  appellees  are  not  liable 
upon  the  facts  stated;  and,  as  the  court  below  arrived  at  a  like  conclusion,  its 
judgment  is  affirmed,  with  costs. 

Zou^BS,  J.,  did  not  participate  in  the  decision  of  this  case. 

(lU  iDd.  M) 

Schwab  and  others  o.  Lbuon  and  otheis. 

(Supreme  Omirt  of  Indiana.    May  17,  1887.) 

AMiomccKT  FOB  BiRxm  OF  CBEorroiia— Pbbfbrsncb— ErricT. 

A  deed  of  assignment  purportinf;  to  be  made  in  pursuance  of  the  statute  regulat- 
ing voluntary  assignments,  and  couforming  thereto  in  all  respects,  except  that  pro- 
vision is  made  for  preference  of  certain  creditors,  is  not  rendered  invalid  thereby, 
but  such  provision  will  be  controlled  and  annulled  by  force  of  the  statute. 

Appeal  from  circuit  court.  Fountain  county. 

Nebeker  it  Poohterman,  J.  F.  McHugh,  and  Morris  <£  Nswherger,  for  appel- 
lants.   /.  B.  Schoonover,  for  appellees. 

Mitchell,  J.  Albert  D,  Lemon,  a  debtor  in  embarrassed  and  failing  cir- 
cumstances, made  an  assignment  of  all  his  property  for  the  benefit  of  aU  his 
creditors.  The  deed  of  assignment  purports  to  have  been  made  in  pursuance 
of  the  statute  regulating  voluntary  assignments.  It  assumes  to  make  provis- 
ion for  preferring  certain  of  the  assignor's  creditors,  and  requires  that  those 
mentioned  should  be  paid  in  full.  In  all  other  respects  the  deed  conforms  to 
the  provisions  of  the  assignment  law.  The  appellants,  comprising  the  firm 
of  iSchwab  &  Bros.,  filed  an  intervening  petition  in  the  Fountain  circuit 
court,  in  which  the  matter  of  the  assignment  was  pending.  They  set  forth  that 
an  assignment  had  been  made  providing  for  preferences,  and  that  they  were 
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judgment  creditors  of  the  assignoT,  and  that  tbeir  Judgment  had  been  recov- 
ered since  the  making  of  the  assignment.  It  is  conceded  that  the  assignment 
was  made,  and  that  the  assignee  liad  taken  possession  of  the  property,  in  pur- 
BUimce  of  the  statute  reguL^ng  proceedings  under  the  voluntary  assignment 
law.  The  transaction  is  assailed  solely  on  the  ground  that  the  deed  makes 
provision  that  some  of  the  assignor's  creditors  should  be  paid  in  preference 
of  others,  and  that  the  petitioners  are  of  the  unpreferred  class.  The  petition 
charges  that  the  assignment  is  for  that  reason  void,  and  it  prays  that  it  may 
be  so  adjudged,  and  that  the  supposed  lien  of  the  petitioners'  judgment  may 
be  recognized  as  valid  and  binding  against  the  property  of  the  assignor  in  the 
hands  of  the  assignee.  The  court  sustained  a  demurrer  to  the  petition,  and 
gave  judgment  upholding  the  assignment.  The  questions  involved  have  all 
been  determined  in  favor  of  the  ruling  below  in  the  recent  cases  of  Hender- 
ton  V.  Pierce,  108  Ind.  462,  9  N.  E.  Rep.  449;  Kedpath  v.  Tutewiler,  109 
Ind.  248,  9  N.  E.  Rep,  911;  SHbert  v.  MUligan,  10  N.  E.  Rep.  929,  (present 
term.^  The  conclusion  arrived  at  in  those  cases  was  that,  in  the  absence  of 
actual  fraud,  a  deed  of  assignment  under  the  statute  will  be  upheld  as  a  valid 
general  assignment  notwithstanding  a  provision  that  certain  creditors  shall 
be  preferred.  Such  a  provision  wiJUL  be  controlled  and  onuulled  by  force  of 
the  statute. 
Judgment  al&rmed,  with  costs. 


on  Ind.  24) 

UmTED  States  Mobtqaob  Co.  o.  HENSEBSon. 

{Eupremt  Oourt  of  Indiana.    May  12,  1887.) 

1.  ATTACRMEST— FeBSOHAL  JUDaMEMT— DlSMiagAL. 

Taking  a  personal  judgment,  after  a  fhll  appearanocL  without  any  adjudication  of 
attachiuent  proceedings  Instituted  at  the  time  of  bringing  the  main  aclion,  is  equiv- 
alent to  a  dismissal  of  the  attachment,  and  no  available  error  can  be  predicated 
upon  a  ruling  reepecting  such  auxiliary  proceedings. 
8.  PtEADiHO— CoMPLAiKT— Bill  or  PABTjonLAHS— Sufficiebot. 

A  coiuplaiut  alleged  that  "  the  said  defendant  is  indebted  to  the  plaintiff  In  the 
sum  of  *  *  *,  with  interest  thereon  from  the  date  of  the  several  items  of  ao. 
count,  the  bill  of  particulars  of  which  is  tiled  herewith,  and  hereby  made  a  part  of 
the  complunt,  niarlced  '  Exhibit  A.' "  The  complaint  was  upon  an  accountatated 
against  the  defendant  to  the  plaintiff,  Dr.,  and  the  items  were  stated  after  the  fol- 
lowing manner :  "  To  foreclosing  mortgage  v.  J.  M.  Heinel ; "  "  to  general  attention 
to  your  business."  i7e/d  that,  considering  the  complaint  and  the  bill  of  particulars  to- 
i;ether,  the  inference  was  that  the  indebtedness  charged  was  fur  services  rendered  in 
foreclosing  mortgages,  and  for  general  attention  to  the  defendant's  business,  and 
the  complaint  was  sufiicient  under  Rev.  St.  Ind.  1881,  |}  338,  376,  and  658,  by  which 
it  is  only  required  that  the  facts  should  be  ao  stated  as  to  enable*  person  of  common 
understanding  to  Icnow  what  is  intended. 

8.  PbIKCIPAL  ant  AoENT— MobTOAOX   CoirPANY  —  LlABtLITT  Of  AOEST— OVESDU*  Ib- 
TEBE3T — FOEECLOSDRB. 

Altliough  the  contract  of  a  mortgage  'company  with  its  agents  requires  them  to 
pay  all  interest  on  loans  made  by  tlien^  which  remains  in  arrears  10  days  after  be- 
coming due,  yet  where  the  mortgage  securing  a  l&an  provides  that  on  failure  to  pay 
one  installment  of  interest  within  a  specifled  time  after  it  is  due,  the  whole  debt 
shall  become  due,  and  the  mortgage  may  be  foreclosed,  and  the  company  does  for^ 
close  accordingly,  and  thus  elects  to  treat  the  whole  debt,  principal  and  interest  as 
due,  and  merges  it  in  a  judgment,  it  cannot  bt>ld  its  agents  liable  either  fur  the  in- 
stallments more  than  10  days  overdue  when  the  foreclosure  suit  was  begun,  or  for 
the  interest  subsequently  accruing, 
4.  Sake — UirADTnoBizBD  Act — Ratificatiok — Compensation. 

Although  the  agent  of  a  loan  comjiany  inay  have  been  instructed  to  foreclose 
only  fur  the  accrued  interest,  yet  if  he  in  good  faith  believed,  fk'om  circumstances 
arising  after  the  suit  had  been  begun  according  to  instructions,  that  the  interests  of 
the  company  required  a  foreclosure  of  all  the  debt,  and  did  so  foreclose  for  the  en- 
tire amount,  notifying  the  company  within  a  reasonable  time,  and  the  company 
made  no  objection,  but  accepted  the  benefits  thereof,  and  adopted  the  receivership 
established  thereunder,  such  acceptance  was  a  ratification  of  his  acts,  and  he  is  en- 
titled to  reasonable  «ompoDiMlion  for  bis  services. 


Digitized  by 


Google 


lodj]  tnOTED  8TATB8   UaRTOAQB  CO.  V.  HBKDEB80N.  89 

S.  Savb— Loan  A'okit— Atiobset— Lsoax  SasTiCEB. 

The  tact  that  an  attorney  Is  employed  as  en  agent  to  negotiate  loans  does  not 
preclude  him  from  rendering  and  receiving  compensation  for  services  of  a  different 
character,  such  as  legal  services,  looking  after  repairs,  and  renting  property  bought 
in  by  the  principal  upon  foreclosure  sales,  loolting  after  taxes  and  insurance  uppn 
such  property,  and  upon  other  property  mortgaged  to  the  principal  to  secure  loans, 
and  the  like. 

8.  C0BTKACT8— ComiDESATiON — OsonnDLras  C1.AIM — Gompbokjse. 

Where  a  loan  company  claims  that  its  agent,  who  is  liable  to  It  for  arrears  of  in- 
terest on  the  loans  effected  by  him,  is  responsible  to  it  for  interest  on  mortgages, 
which  interest  had  all  been  realized  by  the  company  by  being  embraced  in  various 
decreesof  foreclosure  under  which  the  company  had  sold  the  properties  and  bid  them 
in  for  the  full  amount  of  the  decrees,  the  claiiii  of  the  company  for  such  interest  ia 
groundless  and  colorless;  and  a  compromise  based  thereon,  and  notes  made  in 
pursuance  thereof,  are  void  for  want  of  consideration,  eveu  though  made  to  avoid 
litigation. 

Appeal  from  superior  court,  Marion  county. 

Baker,  Hard  &  Hendiicks,  for  appellant.  McDonald,  Sutler  db  Mason,  for 
appellee. 

MiTCHELi.,  J.  This  suit  involved  the  settlement  of  aoconnts  between  the 
United  States  Mortgage  Company  and  William  Henderson.  It  appears  from 
the  record  that  the  United  States  Mortgage  CompHny  is  a  corporation  organ- 
leed  under  the  laws  of  the  state  of  New  York  for  the  purpose  of  loaning 
money  on  bonds  and  mortgages.  In  October,  1874,  this  corporation  entered 
into  a  written  contract  with  William  Henderson  &nd  Alexander  G.  Jameson, 
whereby  the  latter  were  appointed  its  agents  for  the  purpose  of  making  loans 
of  money  in  the  state  of  Indiana,  and  collecting  moneys  to  become  payable 
upon  the  loans  thus  made.  Among  other  stipulations  the  contract  of  agency 
provided  that  if  the  interest  upon  any  loan  matle  by  the  treats  therein  up* 
pointed  should  be  unpaid,  and  in  arrears  fur  the  period  of  10  days  after  the 
same  should  fall  due  and  become  payable,  then,  in  every  such  case,  the  agents 
themselves  should  immediately  pay  the  amount  so  in  arrears  to  the  company. 
The  contract  provided,  further,  that  the  mortgage  company  should  not  be 
liable  to  the  agents  for  any  charges,  disburseraente,  or  commissions  for  their 
services  in  connection  with  the  agency,  and  that  the  agency  might  lie  termi- 
nated by  the  company  at  any  time.  Sums  aggregating  about  $450,000  in 
amoant  were  loaned  by  Messrs.  Henderson  &  Jameson  during  the  years  1874, 
1875,  and  1876  under  this  contract.  In  1878,  the  mortgage  company  having 
some  time  before  refused  to  furnish  any  more  money  to  loan,  Jameson  with- 
drew from  the  business,  and  turned  over  and  assigned  his  interest  in  the  ac- 
counts to  Henderson.  After  the  termination  of  the  relation  of  principal  and 
agent  a  disagreement  arose  as  to  the  state  of  the  account  between  the  mort- 
g^ige  company  and  Henderson.  The  result  was  the  institution  of  this  suit  by 
Mr.  Henderson  on  the  eighth  day  of  October,  1881,  in  the  superior  court  of 
Marion  county.  He  alleged  in  his  complaint  that  the  company  was  indebted 
to  him  in  the  sura  of  $14,424.68,  with  interest  from  the  dates  of  the  several 
amounts  charged  as  shown  in  the  bill  of  particulars  filed  with  his  complaint. 
The  bill  of  particulars  exhibited  with  the  complaint  stated  an  itemized  ac- 
count against  the  United  States  Mortgage  Company  to  William  Henderson, 
Dr.  The  bill  stated  13  separate  items  in  different  amounts,  of  which  the  fol- 
lowing is  an  example:  "1878.  To  foreclosing  mortgage  v.  J.  M.  Hemel, 
$600."  It  also  stated  two  items  in  different  amounts,  one  of  which  is  as  fol- 
lows: "1881.  To  genend  attention  to  your  business  from  March  8,  1878,  to 
September  8, 1881,  at  rateof  $1,800  per  annum,  $6,300."  There  were  four 
items,  of  which  the  following  is  an  example:  "To  cash  paid  by  Alexander  C. 
Jameson  and  William  Henderson  on  loan  of  Joseph  K.  English,  May,  1876, 
$200;  November,  1876,  $200;  and  May,  1877,  $200,— which  sums  were  em- 
braced  in  the  decree  of  foreclosure  of  said  mortgage,  and  bid  in  for  the  full 
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amount  by  said  ITnited  States  Mortgage  Company,  and  the  interest  of  said  A. 
C.  Jameson,  assigned  to  me.    $600. " 

Concurrently  witli  the  filing  of  the  complaint,  a  writ  of  attachment  was  sued 
out.  It  is  claimed  that  the  attachment  was  improvidently  issued,  and  that 
the  court  erred  in  overruling  a  motion  to  quash  the  writ.  The  event  of  the 
suit  was  such  that  it  is  now  of  no  consequence  whether  this  ruling  was  cor- 
rect or  otherwise.  The  attachment  was  abandoned.  This  follows  from  the 
fact  that  a  personal  judgment  was  taken  against  the  defendant  without  an  ad- 
judication of  the  proce(^ingB  in  attachment.  Taking  a  personal  judgment, 
without  more,  was  equivalent  to  a  dismissal  of  the  attachment.  The  judg- 
ment stands  as  though  no  auxiliary  proceedings  had  ever  been  commenced. 
Sannea  v.  Ross,  105  Ind.  658,  5  N,  E.  Eep.  699;  Smith  v.  Soott,  86  Ind.  346; 
Lowi-y  v.  McGee,  75  Ind,  508.  The  litigation  having  progressed  to  final  judg- 
ment after  a  full  appearance  to  the  action  by  the  mortgage  company,  no  avail- 
able error  can  now  be  predicated  upon  a  ruling  in  respect  to  the  attachment 
proceedings  which  were  in  effect  dismissed. 

The  court  overruled  ademurrer  to  the  complaint,  and  this  ruling  is  the  sub- 
ject of  the  second  assignment  of  error.  "We  make  the  following  extract  from 
the  complaint,  which  is  all  that  bears  upon  the  subject  presented:  "The  said 
defendant,  the  United  States  Mortgage  Company,  is  indebted  to  plaintiff  in 
the  sum  of  $14,424.68,  with  interest  thereon  from  the  dates  of  the  several 
items  of  account,  the  bill  of  particulars  of  which  is  filed  beriewith,  and  hereby 
made  a  part  of  the  complaint,  marked  '  Exhibit  A.'"  The  complaint,  as  has 
already  been  seen,  is  upon  an  acbount  stated  against  the  United  States  Mort- 
gage Company  to  William  Henderson,  Dr.  The  objection  made  to  the  com- 
plaint is  that  it  fails  to  show  that  any  service  had  been  rendered  by  the  plain- 
tiff for  the  defendant  at  its  request,  or  with  its  knowledge  or  approval,  or  tbac 
any  money  had  l>een  expended  for  it  on  its  account,  or  that  it  ever  promised 
to  pay,  etc.  The  complaint  does  not  furnisli  a  model  of  good  pleading;  but 
applying  to  it  the  liberal  rule  of  the  Code,  which  only  requires  that  the  facts 
be  stilted  so  as  to  enable  a  person  of  common  understanding  to  know  what 
was  intended,  we  should  not  feel  justified  in  reversing  the  judgment  for  what 
seems  at  moat  a  defect  in  the  form  of  pleading.  Sections  338,  376,  658,  Rev. 
St.  1881.  Considering  the  complaint  and  the  bill  of  particulars  together,  and 
the  inference  fairly  arises  that  the  indebtedness  charged  in  the  complaint  was 
for  services  rendered  the  mortgage  company  in  foreclosing  certain  mortgages 
therein  specified,  and  for  general  attention  to  ita  business,  etc.  Applying  the 
liberal  rule  of  construction  of  pleadings  which  the  Code  enjoins,  we  are  con- 
strained to  hold  that  there  was  no  «rror  in  overruling  the  demurrer  to  the 
complaint. 

Besides  denying  generally  any  indebtedness  to  the  plaintiff,  the  mortgage 
company  presenterl  special  matters  of  set-off  and  counter-claim.  It  appeared 
that  a  loan  of  $60,000  had  been  made  by  the  agents  to  the  Indianapolis  Journal 
Company.  This  loan  was  to  run  10  years,  and  was  secured  by  a  real-estate 
mortgage.  The  interest  was  to  be  paid  semi-ann  ually  at  the  rate  of  9  per  cent. ; 
tliis  agreement  being  evidenced  by  20  separate  interest  coupons  for  82,700 
each.  The  mortgagors  made  default  in  the  payment  of  some  of  these  cou- 
pons. The  mortgage  company  predicating  its  claim  on  that  provision  in  the 
contract  of  agency  which  required  the  agents  themselves  to  pay  all  interest 
on  loans  made  by  them,  and  which  remained  in  arrears  10  days  after  it  be- 
came due,  asseited  that  the  agents  were  indebted  to  it  under  the  contract  for 
the  unpaid  interest  coupons  on  the  loan  to  the  Journal  Company.  To  this 
claim  it  was  replied  that  some  of  the  coupons  fell  due  before  and  some  after 
the  month  of  October,  1879,  and  that  the  mortgage  contained  a  provision 
therein  written  to  the  effect  tliat  a  failure  by  the  mortgagor  to  pay  any  of  the 
interest  coupons  within  a  month  of  maturity  gave  the  mortgagee  the  privi- 
lege, at  bis  election  at  any  time  thereafter,  of  treating  the  principal  debt,  as 
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well  as  the  arrearages  of  interest,  as  due.  In  porsaance  of  this  provision, 
the  mortgagor  having  made  default  in  paying  the  coupons  which  fell  due,  re- 
spectively, in  February  and  August,  1879,  the  mortgage  company  exercised 
its  option,  and  elected  that  the  pi-incipal  and  arrearages  of  interest  should  be 
due,  and  foreclosed  the  mortgage  for  the  whole  in  October,  1879.  Without 
further  detailing  the  facts  put  forward  in  the  various  paragraphs  of  the  plead- 
ings, it  is  enougli  to  say  they  present  the  following  questions:  Two  install- 
ments of  interest  having  become  due  on  the  loan  to  the  Journal  Company,  for 
ttie  payment  of  which  Henderson  and  Jameson  had  become  liable  under  their 
contract  with  the  mortgage  company,  can  they  be  held  for  the  payment  of 
these  installments  after  the  mortgage  company  elected  to  treat  the  whole  debt 
as  due,  and  after  it  has  foreclosed  the  mortgage,  and  included  both  principal 
and  interest  in  its  judgment  and  decree  against  the  Journal  Company?  After 
the  mortgage  company  elected  to  treat  tlie  principal  sum  as  due,  and  proceeded 
to  foreclose  its  mortgage,  can  it  now  look  to  Henderson  and  Jameson  for  pay- 
ment of  the  interest  subsequently  accruing  on  the  decree? 

In  respect  to  the  Orst  proposition.  Assuming  that  the  matter  was  a  proper 
subject  of  counter-claim,  which  is  fairly  open  to  doubt,  since  the  mortgage 
company  availed  itself  of  the  option  to  treat  the  principal  debt  as  due,  because 
of  the  default  of  the  mortgagor  in  failing  to  pay  interest,  and  proceeded  to 
merge  both  the  piincipal  and  unpaid  interest  into  a  judgment  and  decree  in 
its  favor,  we  can  discover  no  principle  which  would  justify  it  now,  while  hold- 
ing a  decree  and  judgment  against  the  mortgagor  for  the  whole,  in  pursuing 
a  remedy  against  Henderson  and  Jameson  upon  their  personal  contract.  The 
stipulation  in  the  contract  by  which  Henderson  and  Jameson  agreed,  in  case 
any  interest  on  loans  negotiated  by  them  should  remain  in  arrears  tor  a  pe- 
riod of  10  days,  that  they  would  immediately  pay  such  interest  themselves,  put 
them  in  such  relation  to  the  loan  as  entitled  them  to  a  remedy  against  the 
borrower,  and  to  participate  in  the  security  in  the  event  they  are  called  upon 
to  pay  the  interest  coupons.  Instead  of  electing  to  require  its  agents  to  pay 
the  arrearages  of  interest,  and  to  continue  the  loan,  the  mortgage  company 
exercised  its  option,  and  appropriated  the  coupons,  and  declared  a  forfeiture 
of  the  credit  to  the  borrower.  The  coupons,  which  drew  10  per  cent,  interest 
as  soon  as  they  matured,  would  have  become  the  property  of  Henderson  and 
Jameson  upon  payment  by  them.  They  were  secured  by  the  same  mortgage 
that  secured  the  principal.  The  mortgage  company  took  a  decree  and  judg- 
ment for  the  whole,  thus  depriving  its  agents  of  their  security,  and  of  their 
right  to  proceed  against  the  borrower.  It  may  not  now  while  prosecuting  its 
remedy  upon  the  mortgage,  which  presumably  covers  property  of  sutiicient 
value  to  satisfy  the  whole  debt,  pursue  a  personal  remedy  against  its  agents. 
To  permit  this  would  enable  the  mortgage  company  to  use  the  interest  cou- 
pons to  accomplish  its  own  ends,  so  far  as  forfeiting  the  borrower's  credit, 
and  obtaining  a  decree  of  foreclosure  for  the  wliole  debt,  and  then,  after  hav- 
ing complicated  and  embarrassed  Henderson  and  .Jameson  in  their  remedy,  to 
pro(;eed  against  them  personally.  Henderson  and  Jameson  can  have  no  remedy 
against  the  mortgagor  except  as  they  are  subrogated  to  the  securities  of  the 
mortgage  company.  The  company  having  appropriated  the  coupons,  and 
merged  them  in  a  decree  in  its  own  name,  it  is  difficult  to  perceive  how  the 
agents  could  now  proceed  against  the  Journal  Company  if  they  are  compelled 
to  pay  the  interest  coupons.  Our  conclusion  is  that  the  effect  of  the  agree- 
ment between  the  mortgage  company  and  its  agents  was  such  as  to  authorize 
it  to  require  them  to  take  up  the  interest  coupons  upon  which  default  had 
been  made,  or,  at  its  option,  to  retain  them,  and  declare  the  debt  due,  and 
proceed  to  foreclose  its  mortgage  for  both  principal  and  interest.  It  elected 
to  pursue  the  latter  course,  and  it  must  now  abide  its  election. 

Concerning  the  interest  which  has  accrued  since  the  decree  of  foreclosure, 
it  is  clear  that  resort  cannot  be  bad  to  the  contract  in  question  for  its  recov- 
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ery.  By  tlie  option  which  the  mortgage  company  was  authorized  to  exercise 
according  to  the  terms  of  tlie  mortgage,  the  whole  debt  became  due.  The  d&- 
cree  of  foreclosure  merged  the  entire  contract  with  the  Journal  Company,  ^3 
well  in  respect  to  interest  coupons  matured,  as  in  respect  to  those  not  ma- 
tured into  the  judgment  and  decree.  The  contract  of  loan  was  then  termi- 
nated, and  the  liability  of  the  borrower  fixed.  Thenceforth  the  mortgagor's 
liability  was  measured  by  the  decree,  and  the  interest  coupons,  aa  well  as  the 
entire  contract,  were,  functus  officio.  The  liability  of  the  Journal  Company, 
as  also  that  of  the  agents,  was  tlien  at  an  end.  so  far  as  subsequently  matur- 
ing interest  coupons  were  concerned.  The  case  is  not  distinguishable  in  prin- 
ciple from  Hamilton  v.  Van  Rensselear,  48  N.  Y.  244.  See,  also,  Meliek  v. 
Knox,  44  N.  Y.  676;  Htmt  v.  Roberts,  46  N.  Y.  691. 

The  foui-teenth  instruction  given  by  the  court  is  the  subject  of  argument. 
In  this  instruction  the  court  stated  the  issues  relating  to  the  subject  of  the 
interest  coupons  above  referred  to,  and  also  gave  the  law  in  charge  to  the  jury 
in  respect  to  the  interest,  and  the  respective  rights  of  the  parties  upon  that 
subject,  in  consonance  with  what  has  already  preceded.  In  so  far  as  the 
issues  were,  evidently  by  inadvertence,  inaccurately  stated  by  thecourtin  this 
instruction,  the  inaccuracy  was  immaterial,  and  could  have  in  nowise  affected 
the  principles  laid  down.  The  Instruction,  however,  embraced  another  sub- 
ject, of  which  it  is  proper  that  something  should  be  said  in  this  connection. 
The  claim  was  made,  both  in  the  pleading  and  in  the  evidence,  that  Mr.  Hen- 
derson, acting  as  the  attorney  of  the  mortgage  company  in  foreclosing  the 
mortgage  against  the  Journal  Company,  foreclosed  for  the  principal  and  inter- 
est, in  violation  of  instructions  and  without  the  knowledge  of  his  client  and 
principal,  when  he  was  instructed  to  foreclose  only  for  the  matured  inter' 
eet,  and  that  ho  had  thereby  made  lumself  liable  for  the  interest.  Pertinent 
to  this  feature  of  the  case,  the  court  instructed  the  jury,  in  substance,  that, 
however  that  might  be,  since  the  decree  of  foreclosure  bad  been  given,  and 
the  bond,  mortgage  and  coupons  had  all  been  merged  in  the  decree,  even  if 
Henderson  had  acted  in  bad  faith,  and  thereby  made  liimself  liable  to  his  cli- 
ent for  any  damage  which  may  have  accrued  to  it,  the  issues  were  not  so 
formed  in  this  case  as  to  authorize  an  assessment  of  damages  on  that  account. 
The  court  told  the  jury,  moreover,  that  if  Mr.  Henderson  acted  in  good  faith, 
and  with  un  honest  purpose  to  protectthe  interest  of  bis  client,  and  the  mort- 
gage company,  with  full  knowledge  Df  what  had  been  done,  ratified  the  decree 
and  the  receivership  established  thereunder,  and  accepted  and  enjoyed  the 
benefits  procured  under  the  decree,  it  could  not  then  assert  that  the  acts  of 
Henderson  in  procuring  the  decree  were  unauthorized,  so  aa  to  hold  him  liable 
on  his  contract  for  the  payment  of  interest  in  this  action. 

Without  enlarging,  it  is  sufiicient  to  say,  we  approve  the  instruction  as  a 
correct  statement  of  the  law  applicable  to  the  subject-matter  under  consider- 
ation. If  we  should  adopt  the  appellant's  view,  and  assume  that  Mr.  Hen- 
deraon  had  not  acted  in  good  faith,  it  would  by  no  means  follow  that  it  could 
treat  the  decree  into  which  the  securities  have  all  been  merged  as  subsisting 
for  4t3  beneQt,  and  at  the  same  time  proceed  iigain.st  him  under  tlie  contract 
for  the  Interest  which  is  merged  in  the  decree.  If  the  appellee  is  liable  for 
misconduct  as  the  appellant's  attorney,  that  liability  is  altogetlier  independ- 
ent of  and  without  any  relation  to  the  written  contract  of  agency.  The  ques- 
tion at  this  point  is  not  as  to  the  effect  of  negligence  or  misconduct,  in  at- 
tending to  his  client's  business,  upon  the  right  of  the  attorney  to  recover  for 
services,  nor  as  to  bis  liability  to  the  client  for-  any  resulting  iujui7,  but 
whether  or  not  his  alleged  bad  faith  continued  bis  liability  under  the  contract 
for  the  interest  coupons  after  they  were  mereged  in  a  decree,  the  benefit  of 
which  his  clients  adopted.  This  is  all  that  need  besaid  in  respect  tothedaim 
of  the  appellant  that  ita  agent  remains  liable  on  his  contract  for  interest. 

One  of  the  items  included  in  the  plaintiff's  bill  of  particulars  upon  which 
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his  complaint  was  founded,  was  a  charge  for  services  in  foreclosing  the  mort- 
gage against  the  Journal  Company.  It  is  strenuously  urged  that  the  evidence 
shows  that  Mr.  Henderson  declared  a  forfeiture  of  the  credit  of  the  Journal 
Company,  and  foreclosed  the  mortgage  for  the  whole  aniuunt,  in  violation  of 
the  instructions  of  the  mortgage  company,  and  that  his  conduct  in  relation  to 
the  whole  matter  was  such  that  he  was  not  entitled  to  compensation  for  his 
services  in  the  foreclosure  proceeding.  In  respect  to  tliis  subject  there  was  a 
mass  of  evidence  given  to  sustain  the  position  assumed  by  the  litigants,  re- 
spectively. Belevant  to  that  subject  the  court  instructed  the  jury,  in  sub- 
stance, that,  notwithstanding  the  foreclosure  suit  in  question  may  have  been 
origmnUy  commenced  under  instructions  from  tlie  mortgaf^e  company  to  pro- 
ceed only  for  the  matured  interest  coupons,  yet  if,  after  the  proceeding  was 
so  commenced,  such  a  condition  of  affairs  ensued  as  that,  during  tlie  litiga- 
tion that  followed,  Mr.  Henderson  in  good  faith  believed  it  to  be  for  the  pro- 
tection and  advancement  of  the  interest  of  the  mortgage  company  that  he 
should -give  notice  of  a  foreiture,  and  foreclose  the  mortgage  for  both  princi- 
pal and  interest,  and  that  he  did  so  foreclose  it,  and  within  a  reasonable  time 
thereafter  notified  his  client  of  what  bad  been  done,  explaining  to  it  the 
reasons  and  apparent  necessity  for  so  doing,  and  the  company  did  not  repudi- 
Hte,  or  make  any  attempt  to  set  aside  the  decree,  but  accepted  the  benefits 
thereof,  and  adopted  the  receivership  established  thereunder,  then  such  ac- 
ceptance was  a  ratification  of  what  bad  been  done,  and  that  under  such  cir- 
cumstances Mr.  Henderson  was  entitled  to  reasonable  compensation  for  his 
services.  The  jury  were  further  instructed  that  if  the  appellee  had  violated 
his  instructions  in  making  an  election  for  the  company,  and  failed  to  give  the 
company  notice  of  the  course  pursued,  and  if  the  election  made  and  the  pro- 
ceedings taken  had  not  been  ratified  by  the  company,  then  nothing  should  be 
allowed  for  his  services  in  the  foreclosure  proceeding.  These  instructions  put 
the  question  in  issue  between  the  parties  fairly  to  the  jury.  It  is  impossible 
that  parties  or  attorneys  should  foresee  in  advance  every  emergency  that  may 
arise  during  the  progress  of  a  litigation,  and  it  is  not  every  mistake  or  mis- 
apprehension that  will  render  an  attorney  liable  or  forfeit  his  right  to  com- 
pensation. If  the  attorney  exercises  reasonable  and  ordinaryskUl  and  dili- 
gence, and  proceeds  in  good  faitta,  with  an  honest  purpose  to  subserve  the 
best  inteiresta  of  bis  client,  the  latter  may  not  accept  the  fruits  of  his  labor 
without  objection,  and  then  deny  or  refuse  to  make  compensation.  We  are 
unable  to  ascertain  from  the  record  whether  or  not  the  jury  allowed  anything 
in  their  verdict,  which  was  for  a  gross  sum,  for  foreclosing  the  Journal  Com- 
pany mortgage.  As  we  discover  no  error  of  law  relating  to  that  subject,  and 
as  it  is  impossible  to  tell  which  way  the  jury  found  the  facta  on  that  issue, 
we  do  not  examine  the  evidence,  or  consider  the  point  further. 

The  mortgage  company  claimed  that  there  had  been  a  settlement  and  ac- 
counting between  It  and  Mr.  Henderson  prior  to  the  commencement  of  this 
suit,  and  that  it  was  ascertained  at  that  settlement  that  Henderson  and  Jame- 
son were  indebted,  on  account  of  interest  guaranties  on  loans  made  for  the 
company  under  the  contract  of  agency,  to  the  amount  of  $11,650.66.  Hen- 
derson executed  six  notes  covering  this  amount,  payable  to  the  company. 
The  plaintift  alleged  that  these  notes,  which  were  pleaded  as  a  set-off  to  his 
claim,  had  each  and  all  been  executed  without  consideration.  The  evidence 
tended  to  show  that  the  various  sums  whtcb  entered  into  the  settlement,  and 
made  up  the  amount  for  which  the  notes  were  executed,  were,  with  but  one 
exception,  for  interest  claimed  to  be  due  from  the  agents  of  the  mortgage 
company  under  their  agency  contract.  There  was  also  evidence  tending  to 
prove  that  the  interest  thus  claimed  had  all  been  realized  by  the  mortage 
company  by  being  embraced  in  various  decrees  of  foreclosure,  upon  which  the 
company  had  in  each  instance  bid  in  the  mortgaged  property  for  the  full 
amount  of  the  decree.    The  claim  of  the  company  seemed  to  be  that,  notwith- 
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standing  the  interest  had  been  so  included  in  the  several  decrees,  which  had 
been  fully  satisfied  by  sales  of  property,  yet  the  circumstances  were  such  that 
the  agents  remained  liable,  under  their  contract,  for  the  interest  so  included 
nevertheless.  After  being  appropriately  instructed  by  the  court  in  reference 
to  this  feature  of  the  case,  the  jury  by  their  verdict  affirmed  the  position  of 
the  plaintiff  below,  viz.,  that  the  notes  had  been  executed  without  consider* 
ation.  The  appellant,  however,  assumed  the  law  to  be,  and  so  asked  the 
court  to  give  it  in  charge  to  the  jury,  that  if  there  was  a  controversy  between 
the  parties  respecting  the  liability  of  the  plaintiff  to  pay  the  claims  for  inter- 
est, and  the  company  in  good  faith  believed  that  its  agents  were  indebted  to 
it  upon  the  claim  preferred,  and  the  plaintiff,  in  order  to  settle  the  dispute 
and  avoid  litigation,  executed  the  notes  in  question,  then  whether  the  com- 
pany had  an  actual  claim  or  real  right  was  immateriHl,  since  in  that  event  the 
compromise  of  the  controversy  was  a  sulUcient  consideration  for  the  notes. 

The  charges  requested  proceed  upon  the  idea  that,  no  matter  how  ground- 
less the  claim  of  the  mortgage  company  may  have  been,  so  that  it  was  made 
in  good  faith,  under  the  belief  that  the  plaintiff  was  liable,  if  as  a  result  of 
making  the  claim,  the  notes  were  executed  in  order  to  avoid  litigation,  they 
were  upon  a  sufficient  considenition.  It  must  be  conceded  that  decisions 
from  courts  of  great  respectability  and  authority  are  cited,  which  seem  to 
sustain  the  theory  of  appellant  in  all  its  breadth.  The  rulings  of  this  and 
other  courts  do  not,  however,  sustain  the  view  urged  on  appellant's  behalf. 
In  the  first  place,  in  order  that  a  compromise  may  constitute  a  sufficient  con- 
sideration to  support  an  executory  contract,  the  claim  compromised  must  have 
been  at  least  doubtful,  and  there  must  have  been  some  colorable  ground  of 
dispute  and  some  legal  or  equitable  foundation  for  the  claim.  Harris  v. 
Cassady,  107  Ind.  158,  8  N.  £.  Bep.  29.  If,  for  instance,  a  question  is  made 
concerning  the  liability  of  a  party  under  a  written  contract,  upon  the  face  of 
which  the  rights  of  the  parties  are  perfectly  plain,  it  has  been  held  that  a 
compromise  of  such  a  dispute  is  without  consideration.  Coy  v.  Stucket,  81 
Ind.  167.  So,  where  the  maker  of  a  note  secured  by  mortgage  had  paid  the 
note  in  full,  but  the  holder,  claiming  that  it  had  not  all  been  paid,  refused  to 
surrender  the  note  and  release  the  mortgage  until  another  note  was  executed 
for  the  amount  claimed  to  be  due,  it  was  said  "that  there  must  be  at  least  a 
colorable  ground  of  a  claim  in  law  or  in  fact  to  sustain  an  executory  contract 
given  as  a  compromise."    Smith  v.  Boruff,  75  Ind.  412. 

In  the  recent  case  of  Warey  v.  Forst,  102  Ind.  205,  the  facts  were  that  a 
claim  was  made  that  a  husband  had  fraudulently  conveyed  his  real  estate  to 
his  wife.  A  creditor  of  the  husband  believed  that  he  had  a  right  to  set  the 
conveyance  aside,  and  subject  the  land  to  the  payment  of  his  debt.  The  wife, 
for  the  purpose  of  avoiding  threatened  litigation,  executed  a  note  and  mort- 
gage upon  the  land.  Commenting  upon  the  facts,  the  court  said:  "The  find- 
ing does  not  show  the  compromise  of  any  actual  existing  liability.  It  states 
ocdy  the  belief  of  the  defendant,  and  that  he  had  a  claim,  without  any  fact  upon 
which  such  belief  was  founded.  It  was  not  found  that  there  was  any  valid 
claim  against  the  plaintiff.  There  is  no  fact  found  upon  which  even  a  doubt- 
ful claim  could  arise  in  favor  of  the  defendant  against  the  plaintiff.  A  threat- 
ened litigation,  founded  merely  on  the  defendant's  belief,  without  any  fact  to 
support  the  belief,  amounts  to  nothing,  and  the  purpose  to  avoid  such  a  liti- 
gation was  no  consideration  for  the  plaintiff's  promise."  Wade  v.  Simeon,  2 
C.  B.  548;  Edvmrds  v.  Baugh,  11  Mees.  &  W.  641;  Spahr  v.  HolHngshead, 
8  Blackf.  415. 

In  the  language  of  the  court  in  Jarvis  v.  Sutton,  8  Ind.  289:  "It  is  true,  a 
compromise  uf  doubtful  claims  may  be  sufficient  to  found  a  consideration  upon, 
but  in  such  case  there  must  be  a  surrender  of  some  legal  benefit  which  the 
other  party  might  have  retained.  *  *  *  A  promise  to  give  something  for 
the  compromise  of  a  claim  about  which  there  is  merely  a  dispute  and  oontro- 
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Teisy,  and  for  which  there  is  no  legal  foundation  whatever,  is  not  suflScient 
eonsidei-ation  to  sustain  a  suit  at  law." 

In  erder  that  a  compromise  may  constitute  a  sufficient  consideration  for  the 
enforcement  of  an  executory  contract,  there  must  liave  been  an  actual  bona 
fide  claim  founded  upon  a  colorable  right,  about  which  there  was  room  for 
honest  doubt  and  actual  dispute.  Upon  the  plaintiff's  tlieory,  the  interest 
coupons  were  in  effect  paid  by  having  been  satisfied  by  the  purchase  of  prop- 
erty. In  that  event  there  would  have  been  no  color  or  foundation  for  a  dis- 
puteorclaim.  The  instructions  requested  ignored  the  necessity  for  even  color 
or  foundation  for  the  claim.  Because  the  instructions  omit  these  essentials 
they  were  properly  refused. 

Other  instructions  given  by  the  court,  and  some  which  were  requested  by 
the  appellant,  and  refused,  are  the  subjects  of  discussion  in  the  briefs.  Most 
of  these  relate  to  questions  which  have  already  been  considered  in  connection 
with  the  pleadings  and  other  matters  which  liave  preceded.  While  we  have 
carefully  considered  the  questions  made,  it  would  involve  a  useless  repetition 
to  sUite  them  all  separately,  and  the  reasons  upon  which  we  conclude  that  no 
error  intervened  in  respect  to  giving  or  refusing  instructions. 

It  became  a  subject  of  controversy  whether,  under  the  contract  of  agency, 
Henderson  and  Jameson  had  the  right  to  charge  the  mortgage  company  for 
the  services  for  which  compensation  was  claimed,  the  items  of  which  were 
comprised  by  the  bill  of  particulars  and  the  proof  in  the  case.  As  has  been 
seen,  the  agency  comprehended  by  the  contract  was  to  malce  loans  of  money 
on  bonds  and  mortgages,  and  to  collect  money  to  becbme  payable  on  such 
loans.  The  contract  also  provided  that  the  company  should  not  be  liable  for 
any  charges,  disbursements,  or  commissions  to  their  agents  "for  their  serv- 
ices in  said  agency. "  The  court  put  the  case  to  tlie  jury  upon  the  theory  that 
under  the  contract  the  mortgage  company  had  no  right  to  require  the  serv- 
ices of  Henderson  and  Jameson,  or  either  of  them,  without  compensation,  as 
to  any  or  either  of  the  following  matters:  First,  legal  services  in  foreclosing 
mortgages  or  collecting  moneys  for  the  company  by  legal  proceedings  and  ac- 
tions at  law ;  secortd,  looking  after  repaii-s  to  and  caring  for  properties  bought 
in  by  the  company  upon  foreclosure  of  its  mortgages;  third,  renting  and  col- 
lecting rents  of  properties  bought  in  by  the  company  upon  foreclosure  of  its 
mortgages;  fourth,  superintending  repairs  and  improvements  to  and  taking 
general  oversight  of  properties  in  the  hands  of  receivers  appointed  by  the 
courts  in  cases  brought  to  foreclose  mortgages  executed  to  the  company  to  se- 
cure loans  made  by  its  agents;  fifth,  looking  after  the  payment  of  taxes,  and 
tlie  keeping  up  of  insurance  upon  properties  bought  in  by  the  company,  upon 
foreclosure  of  its  mortgage ;  sixth,  looking  after  the  payment  of  taxes,  and 
the  keeping  up  the  insurance  upon  properties  mortgaged  to  the  company  to 
secure  loans.  The  court  instructed  the  jury  that  fur  all  services  of  the  char- 
acter above  specified,  performed  by  the  agents,  or  either  of  them,  at  the  in- 
stance and  request  of  the  company,  the  latter  became  liable  to  pay  a  just  and 
fair  compensation. 

These  instructions  are  covered  in  principle  by  whsA  was  said  in  Union, 
etc.,  Ins.  Co.  v.  Buchanan,  100  Ind.  68-78:  "The  fact  that  an  attorney  is 
employed  as  an  agent  to  negotiate  loans  does  not  precludefiim  from  render- 
ing professional  services  if  requested  by  his  principal.  Loaning  money  is  one 
thing.  Giving  advice  in  matters  of  law,  and  conducting  suits,  are  quite 
different  things."  So  it  may  be  said  here,  tiie  services  enumerated  above  are 
services  quite  different  from  those  comprised  by  the  contract  of  agency,  which 
related  exclusively  to  loaning  money  on  bonds  and  mortgages,  and  collect- 
ing moneys  payable  on  loans  made.  We  have  discovered  no  error  of  law  in 
the  record. 

In  respect  to  the  value  of  the  services,  and  the  diligence  exercised  by  the 
ageqta  in  attending  to  the  company's  affairs,  there  was  apparently  sharp  an< 
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tagonlsm.  The  great  length  of  time  occupied  yrlththe  bearing,  and  i^e  vol- 
ames  of  evidence  taken,  attest  the  care  and  minateness  of  inquiry  into  all  of 
the  details  of  the  whole  business,  which  characterized  the  investigation.  A 
careful  consideration  of  all  the  questions,  which  have  been  very  elaborately 
and  carefully  presented,  fails  to  disclose  any  error  of  law  committed  by  the 
court;  and  while  we  may  say  the  amount  of  the  recovery,  S12,506.72.  seems 
large,  we  are  unable  to  see  that  a  different  result  would  be  reached  if  a  new 
trial  were  ordered,  and  the  same  evidence  submitted  to  a  new  jurjr.  The 
judgment  is  therefore  affirmed,  with  costs. 

EixiOTT,  C.  J^  did  not  participate  in  the  decision  of  this  case. 

OH  Ind.  268)  o  T  1 

CowGEB  V.  Land.* 
(SupreiM  Omirt  of  Indiana.    May  12,  1887.) 
1.  ApPBAI — PbACTICX — ASSIOHMEKT  OP  Ebboss. 

The  supreme  court  of  Indiana  will  consider  such  questions  only  as  are  presented 
by  the  assignment  of  errors,  and  discussed  in  the  briefs,  but.  In  the  decision  of  such 
questions,  the  court  will,  if  necessary,  explore  the  entire  record  in  order  to  arrive 
at  a  rigtit  conclusion. 
S.  Baxx — Wkioht  Op  Evidiiiicb. 

Upon  apr>eal  by  the  plaintiff  below  against  whom  a  oross-complaint  was  filed, 
all  the  evicfence  moat  be  considered,  and  not  merely  tbat  relating  to  the  issue  upon 
the  complaint,  although  no  cross-errors  are  assigned ;  and,  if  there  is  evidence  in 
the  record  tending  to  sustain  the  verdict  on  every  material  point,  it  will  .be  suffl- 
oient. 

S.  ImTRDOriOIIS — CoxaTRUED  TOOKTHEB. 

Instructions  should  be  taken  and  construed  together  with  reference  to  one  an- 
Other. 

Appeal  from  circuit  court.  White  county. 

lieynolda  &  Sdlert  and  W.  B.  VM,  for  appellant.    R.  Gregory,  for  nppeUee. 

HowK,  .7.  la  this  case  errors  are  assigned  here  by  appellant,  the  plaintiff 
below,  which  call  in  question  the  overruling  (1)  of  his  demurrer  to  the  fourth 
paragraph  of  appellee's  cross-complaint;  (2)  of  his  demurrer  to  the  fifth  para* 
graph  of  such  cross-complaint;  and  (3)  of  his  motion  for  a  new  trial.  In  bis 
brief  of  this  cause  in  this  court,  appellant's  learned  counsel  baa  confined  his 
arguments  to  such  questions  only  as  are  presented  by  or  arise  under  the  al> 
leged  error  of  the  court  below  in  overruling  appellant's  motion  for  a  new 
triaL  In  the  outset  of  his  brief,  counsel  says:  "The  case  involves  two  suits 
in  one, — ttiat  of  appellant  against  appellee  on  the  complaint,  and  (2)  that  of 
appellee  against  appellant  on  the  cross-complaint, — and  the  issues  joined  in  one 
Ci'.8e  were  very  diHerent  from  those  in  the  other.  Practically,  the  whole  ac- 
tion was  a  success  and  a  failure  to  both  parties;  for,  while  the  verdict  was  in 
favor  of  appellee  on  the  complaint,  it  was,  in  effect,  for  the  appellant  on  the 
cross-complaint,  and  vice  versa.  But  appellee  has  assigned  no  cross-error, 
and  there  is  but  one  of  the  cases  on  appeal, — that  of  appellant  against  appel- 
lee on  the  complaint,  and  issue  joined  thereon, — and  I  shall  consider  the  evi- 
dence only  with  reference  to  its  bearing  on  that  branch  of  the  case."  This  is 
the  view  of  appellant,  as  presented  by  his  counsel,  in  relation  to  what  ia  "on 
appeal"  in  this  case.  In  this  view,  he  is  probably  mistaken  in  regard  to  the 
extent  of  his  appeal.  The  whole  case,  and  all  the  issues  joined  therein,  as 
well  on  the  cross-complaint  as  on  his  complaint,  are  brought  before  this  court 
by  ills  appeal  herein.  Of  course  we  consider  such  questions  only  as  are  pre- 
sented by  or  arise  under  the  errors  assigned  here  by  the  appellant;  but  in  the 
decision  of  these  questions  we  explore  the  entire  record,  if  necessary,  in  or- 
der to  arrive  at  a  right  conclusion.  Appellant  may  limit  the  questions  to  be 
considered  here  by  his  assignment  of  errors,  and  be  may,  and  under  our  prao> 

1  Raliearliis  dented. 
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tice  will,  waive  the  consideration  and  decision  here  of  any  question  which  he 
has  failed  to  discuss  in  his  brief  of  the  cause.  In  the  case  in  hand, -appellant 
has  wholly  failed  to  notice,  even  in  his  brief  herein,  the  errors  assigned  by  Iiim 
upon  the  overruling  of  liis  demurrers  to  the  fourth  and  fifth  paragraphs  of 
appellee's  cross-complaint,  and  therefore  it  must  be  held  tliat  be  has  practically 
waived  such  errors. 

Appellimt  sued  appellee  in  this  action  upon  an  open  account  for  medical 
services  rendered  and  medicines  furnished  by  appellant  to  the  wife  of  a|)pel- 
lee,  at  his  special  instance  and  request.  Appellee  answered  in  three  para- 
graphs as  follows:  (1)  A  general  denial  of  tlie  complaint;  (2)  payment;  and 
(3)  a  set-off.  Appellee  also  filed  a  cross-complaint  in  two  paragraphs,  num- 
bered, respectively,  4  and  5.  In  such  fourth  paragraph,  appellee  alleged  that 
on  December  4, 1882,  appellant  was  a  practicing  pliysician  and  surgeon  of 
White  county,  and  as  sucli  he  was  called  by  appellee  to  attend  Judith  Land, 
appellee's  wife,  who  was  then  sick,  and  was  then,  and  on  divers  days  after 
Ihat  day,  and  before  the  filing  of  such  paragrRph,  requested  by  appellee  to  ad- 
minister the  proper  medicines  and  treatment  for  the  cure  of  appellee's  wife, 
Judith  Land;  that  appellant  on  the  days  aforesaid,  as  such  pliysician  and  sur- 
geon, undertook  to  administer  medicines  to  and  treat  Judith  Land,  appellee's 
wife;  that  appellant  so  negligently,  unskillfully,  and  un professionally  man- 
aged and  treated  Judith  Land  that  by  reason  thereof  she  became  mortally  sick 
in  body,  and,  in  great  pain,  lingered  for,  to-wit,  one  year,  and  finally  died; 
that,  by  reason  of  her  treatment  by  appellant  as  aforesaid,  appellee  was  'put 
to  the  expense,  to-wit,  $1,000,  in  employing  skilled  physicians  to  cure  her, 
and  nurses  to  take  care  of  her;  that  by  appellant's  aforesaid  acts,  appellee 
was  deprived,  during  all  such  sickness  of  his  wife,  of  her  society  and  services, 
and  of  all  the  benefit,  pleasure,  and  advantages  which  he  otherwise  would 
have  enjoyed  from  her  services  and  society;  and  that  the  services  and  medi- 
cines sued  for  herein  by  appellant  were  the  same  rendered  and  given  by  him 
under  hie  employment  as  aforesaid.  Wherefore  appellee  demanded  judgment 
for  95,000,  etc.  The  fifth  paragraph  of  cross-complaint  differed  from  such 
fourth  paragraph  chiefly  in  that  it  was  alleged  therein  that  appellant  under- 
took to  treat  appellee's  wife,  Judith  Land,  under  his  special  contract  to  cure 
her  for  hire;  that  appellant  did  not  cure  appellee's  wife;  and  that  his  treat- 
ment of  her  was  so  unskillful  that  he  in  fact  killed  her.  Damages  were 
claimed  by  appellee  in  the  sum  of  $5,000,  of  which  sum  he  offered  to  set  off 
against  appellant's  claim  herein  an  amount  equal  thereto,  and  demanded  judg- 
ment for  the  residue,  etc. 

Appellant  replied  by  general  denial  to  the  second  and  third  paragraphs  of 
answer,  and  he  answered  by  a  general  denial  of  the  cross-complaint  herein. 
The  issues  joined  were  tried  by  a  jury,  and  a  verdict  was  returned  for  appel- 
lee, the  defendant  below;  and,  over  appellant's  motion  for  a  new  trial,  the 
court  adjudged  that  he  take  nothing  by  his  suit,  and  that  appellee  recover  his 
costs  herein  expended. 

As  appellant's  counsel  in  his  brief  of  this  cause,  as  we  have  already  seen, 
determined  to  "consider  the  evidence  only  with  reference  to  its  bearing"  on 
the  case  of  "appellant  against  appellee  on  the  complaint  and  issue  joined 
thereon,"  which  be  claims  to  be  the  only  "one of  the  cases  on  appeal, "  he  had 
but  litiie  difficulty,  of  course,  in  finding,  as  he  does,  that  "appellant  was 
clearly  entitled  by  the  proof  to  a  verdict  for  $266.50,  and  this  conclusion  is 
ruached  without  any  conflict  in  the  evidence."  When  the  question  of  the 
sufficiency  of  the  evidence  to  sustain  the  verdict  Is  presented  for  our  decision, 
we  cannot  say,  as  appellant's  counsel  has  suid  in  his  brief  of  this  cause,  that 
■we  will  "consider  only"  the  evidence  offered  by  the  one  or  the  other  party,  or 
with  reference  to  its  bearing  on  certain  issues,  to  the  exclusion  of  tlie  other 
issues  in  the  cause.  In  the  decision  of  this  question  we  are  required  to  con- 
sider all  the  evidence  given  in  the  cause,  and  its  bearing  on  all  the  Issues  ia 
v.l2M.B.no.l — 7 
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the  case.  Indeed,  it  has  long  been  held  by  this  court  that  such  question  will 
neither  be  considered  nor  decided  here  unless  it  be  afllrmatively  shown  by  the 
record  that  it  contains  all  the  evidence  given  in  the  cause.  This  rule  is  ex- 
tended so  far  by  our  decisions  that,  even  if  the  bill  of  exceptions  containing 
the  evidence  concludes  witli  the  usual  formula,  "this  was  all  tlte  evidence 
given  in  the  cause,"  yet,  if  it  afflnuatively  appears  that  the  bill  does  not  con- 
tain all  the  evidence,  this  court  will  not  consider  and  decide  any  question 
which  depends  for  its  proper  decision  upon  the  evidence.  French  v.  State, 
81  Ind.  151;  Fdlemer  v.  Van  Valzah,  96  Ind.  128  j  Collins  v.  Collins,  100  Ind. 
266. 

It  will  not  do  to  say,  as  has  been  said  in  argument  on  behalf  of  appellant, 
that  his  case  is  tlie  only  case  pending  on  appeal  herein,  and  that  the  defend- 
ant's case  is  not  before  this  court,  because  "appellee  has  assigned  no  cross- 
error."  Why  should  appellee  assign  cross-errors?  The  rulings  of  the  trial 
court,  and  the  verdict  of  the  jury,  were  all  in  appellee's  favor,  and,  so  far  as 
the  record  shows,  he  had  no  complaint  to  make  "on  appeal."  Appellant's 
counsel  was  probablymistakenwbenliesaid:  "The  whole  action  was  *  *  * 
a  failure  to  both  parties;"  for  it  can  hardly  be  said  that  it  was  a  failure  to 
appellee.  True,  he  did  not  recover  all  the  damages  -he  demanded  either  in  his 
counter-claim  or  second  set-ofl,  but,  manifestly,  the  jury  found  enough  dam- 
ages in  his  favor  to  offset  and  completely  extinguish  appellant's  demand 
against  him  herein,  and  that,  perhaps,  was  all  that  he  expected  to  recover  on 
such  counter-claim  and  set-off.  Upon  the  evidence  in  the  record  we  cannot 
say  that  the  verdict  of  the  jury  was  not  sustained  tliereby.  Certainly,  there 
is  evidence  in  tlie  record  which  fairly  tends  to  sustain  the  verdict  on  every 
material  point;  and  this,  under  our  decisions,  is  sutBcient. 

Appellant's  counsel  also  complains,  very  earnestly  and  at  considerable  length, 
of  some  of  the  court's  instructions  to  the  jury  trying  the  cause.  Counsel's 
objections  to  these  instructions,  however,  chiefly  apply  to  omissions  therein, 
rather  than  to  the  contents  thereof,  and  most  of  such  objections  could,  and  no 
doubt  would,  have  been  obviated  if  appellant  had  asked  for  other  and  further 
instructions  on  the  same  subject.  We  have  carefully  examined  and  consid- 
ered all  of  the  instructions  in  this  case,  and,  without  setting  them  out  or  com- 
menting thereon,  we  may  say  generally  that,  taken  and  construed  together, 
and  with  reference  to  each  other,  as  they  must  be  under  our  decisions,  these 
instructions  contain  a  fair  and  correct  statement  of  the  law  applicable  alike 
to  all  the  issues  and  all  the  evidence  given  in  the  cause. 

We  have  found  no  error  in  the  record.  The  judgment  is  affirmed,  with 
costs. 


(Ill  Ind.  69) 

Fearct  v.  Micbigam  Mvt.  Life  Ins.  Co. 

{Suprenu  Court  (if  Indiana.    May  18,  1887.) 

1.  JdKOE— EXAMISATION  OK  VOIB  DiBE— IlfTEEEaT  IK  SuiT. 

The  purpose  of  an  examination  of  a  juror  on  his  vOtr  dire  is  twofold.^to  dis- 
cover it  there  exist  gronnds  for  challenge  for  cause,  and  to  ascertain  whether  it  ia 
expedient  to  exercise  the  riglit  to  pereiuptorily  challenge ;  and,  where  a  juror  who 
has  insured  his  life  for  the  benefit  of  his  wife  answers  to  the  interrogatory,  "Do 
any  of  you  hold  a  policy  issued  by  the  defendant  company?"  "No,"  the  plain- 
tiff, in  an  action  against  the  insurance  company,  is  entitled  to  a  new  trial. 

2.  Sahb. 

Where  a  juror,  on  his  examination  on  his  voir  dire,  fails  to  make  full  disclosure 
of  his  interest,  his  subsequent  statement  that  he  was  influenced  solely  by  the  law 
and  the  evidence  will  not  defeat  a  party's  right  to  a  new  trial  on  the  grotmd  of  the 
juror's  misconduct. 

Appeal  from  circiiit  <^)urt,  Jasper  county. 
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E.  P.  Hammond  and  W.  F.  McNeil,  for  appellant  IT.  8.  Hartman  and 
W.  H.  Hatnelle,  for  appellee. 

Elliott,  C.  J.  The  appellant's  complaint  is  based  on  s  policy  of  insurance 
issued  by  the  appellee  on  the  life  of  John  Pearcy,  the  husband  of  the  appel- 
lant. The  appellant  asks  a  new  trial  for  the  reason,  among  others,  that  Ezra 
Bowman,  one  of  the  members  of  the  jury,  was  incompetent,  and  because  he 
was  guilty  of  misconduct.  In  the  affidavits  filed  by  the  appellant  it  is  stated 
that  each  of  the  jurors  was  asked  "whether  he,  or  any  of  liis  family,  held  any 
life  insurance  policy  issued  by  the  defendant,"  and  that  each  of  the  jurors  an- 
swered that  neither  he,  nor  any  of  his  family,  held  a  policy.  The  aflBdavits 
filed  by  the  appellee  state  that  the  question  asked  each  of  the  jurors  was,  "Do 
any  of  you  hold  a  policy  of  life  insurance  issued  by  tlie  defendant,  the  Michi- 
gan Mutual  Life  Insurance  Company?"  and  that  the  jurors  were  not  asked, 
"Do  you,  or  any  member  of  your  family,  hold  such  a  policy  ?"  It  was  further 
shown  that  Ezra  Bowman  had  taken  out  a  policy  on  his  life  for  the  benefit  of 
his  wife,  that  the  policy  was  in  force  at  the  time  of  the  trial,  and  that  the  fact 
that  such  a  policy  was  issued  was  unknown  to  the  plaintiff  and  her  attorneys 
until  after  the  trial.  In  the  affidavit  filed  by  Bowman,  he  states  that  the 
question  asked  was,  "Do  you  hold  a  policy  of  life  insurance  issued  by  the 
Michigan  Mutual  Insurance  Company?"  but  he  does  not  deny  that  he  had 
taken  out  a  policy  for  the  benefit  of  his  wife.  He  and  the  other  jurors  swear 
that,  in  rendering  their  verdict,  they  were  influenced  solely  by  the  law  and 
the  evidence. 

It  is  of  high  importance  to  a  litigant  that  the  triers  of  his  cause  should  be 
impartial  and  disinterested  men,  and  the  law  makes  careful  provision  for  se- 
curing him  this  right.  In  speaking  of  this  right,  the  court  of  appeals  of  ISew 
York  said:  "  The  object  of  the  law  is  to  procure  impartial,  unbiased  persons  as 
jurors.  They  must  be  omni  eaxeptione  majores.  Tliey  must  have  no  interest 
in  the  subject-matter  of  the  litigation."  Diveny  v.  City  of  Elmira,  51  N.  Y. 
606.  The  supreme  court  of  Nebraska  declared  a  like  doctrine  in  Ensign  v. 
Harney,  15  Neb.  830, 48  Amer.  Rep.  344, 18  N.  W.  Kep.  73,  where  it  was  said: 
"Unless  fair-minded,  unbiased  jurors  can  be  selected,  a  trial  becomes  a  mere 
farce,  dependent,  not  upon  the  merits  of  the  case,  but  upon  extraneous  circum- 
stances, such  as  the  bias,  prejudice,  or  interest  of  the  jury.  To  determine  the 
competency  of  a  juror,  an  oath  is  administered  to  him,  and  he  is  required  to  an- 
swer all  questions  touching  his  qualifications  as  a  juror,  not  generally,  but  in 
that  particular  case.  Great  latitude  is  allowed  in  such  examinations,  and,  it 
it  appears  probable  that  the  juror  is  not  indifferent  between  the  parties,  he  is 
excluded. "  Other  courts  have  asserted  a  similardoctrine.  Thus  in  Bradhwry 
V.  Cony,  62  Me.  223,  the  court  said:  "In  the  trial  of  causes,  the  appearance 
of  evil  should  be  as  much  avoided  as  evil  itself.  It  is  important  that  jurymen 
should  be  devoid  of  prejudice.  It  is  hardly  less  so  that  they  should  be  free 
from  the  suspicion  of  prejudice."  So  in  ifelson  v.  Dickson,  63  Ga.  682,  36 
Amer.  Kep.  128,  it  was  said:  "A  big  part  of  the  battle  is  the  selection  of  the  . 
jury,  and  an  impartial  jury  is  the  corner-stone  of  thefairness  of  trial  by  jury." 
The  principle  is  so  plain  and  just  that  it  needs  little  more  than  a  bare  state- 
ment, and  we  refrain  from  further  reference  to  authorities,  although  they 
are  very  abundant. 

The  examination  of  a  juror  on  his  voir  dire  has  a  twofold  purpose,  namely, 
to  ascertain  whether  a  cause  for  challenge  exists,  and  to  ascertain  whether  it 
is  wise  and  expedient  to  exercise  the  right  of  peremptory  challenge  given  to 
parties  by  the  law.  It  is  often  important  that  a  party  should  know  the  re- 
lation of  a  person  called  as  a  juror  to  his  adversary,  in  order  that  he  may 
interpose  a  challenge  for  cause,  or  exercise  bis  peremptory  right  to  challenge. 
It  is  the  duty  of  a  juror  to  make  full  and  truthful  answers  to  such  questions 
as  are  asked  him,  neither  falsely  stating  any  fact,  nor  concealing  any  material 
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matter,  since  foil  knowledge  of  all  material  and  relevant  matters  is  essential 
to  tiie  fair  and  just  exercise  of  the  right  to  clinllenge  either  peremptorily  or  for 
cause.  A  juror  who  falsely  misrepresents  his  interest  or  situation,  or  con- 
ceals, a  material  fact  relevant  to  the  controversy,  is  guilty  of  misconduct,  and 
such  misconduct  is  prejudicial  to  the  party,  for  it  impairs  his  right  to  chal- 
lenge. In  this  instance  the  appellant  had  a  right  to  a  full  and  truthful  an- 
swer from  Bowman,  audit  was  his  duty  to  make  that  answer  without  evasion, 
equivocation,  or  concealment. 

We  think  that  the  question  asked  the  juror  required  him  to  answer  as  to 
the  policy  taken  out  on  his  own  life  for  the  benefit  of  his  wife.  This  is  our 
conclusion  upon  the  assumption  that  the  question  was  that  which  the  ap- 
pellee maintains  it  was.  It  was  not  incumbent  upon  the  appellee  to  minutely 
cover,  by  a  long  series  of  specific  questions,  all  phases  of  the  subject,  but  it 
was  enough  to  ask  such  a  question  as  would  indicate  to  the  mind  of  a  fair 
and  reasonable  man  what  information  the  examining  counsel  sought  to  elicit. 
It  seems  clear  that  such  a  question  as  that  asked  Bowman  ought  to  have 
drawn  from  him  the  fact  that  he  had  taken  out  a  policy  on  his  own  life  for 
the  benefit  of  his  wife;  for  the  question  certainly  indicated  that  information 
as  to  his  interest  in  the  company,  as  well  as  his  connection  with  it,  was 
souglit  by  the  counsel  conducting  the  examination. 

The  authorities  support  our  conclusion  that  if  the  general  question  fairly 
arouses  the  juror's  attention,  and  directs  it  to  the  information  desired,  it  is 
enough,  without  specific  questions  covering  minute  phases  of  the  subject. 
In  Rice  v.  State,  lb  Ind.  298,  the  juror  was  asked  as  to  whether  he  had  formed 
an  opinion,  and  he  answered  that  he  had  not;  but  no  inquiry  was  made  as  to 
whether  be  had  served  on  the  grand  jury  which  found  the  indictment,  and 
yet  it  was  held,  on  proof  that  he  had  been  a  member  of  the  grand  jury,  that 
the  accused  was  entitled  to  a  new  trial.  The  general  question'  here  under 
discussion  was  well  and  elaborately  discussed  in  the  case  of  Block  v.  State, 
100  Ind.  S57.  In  that  case  no  inquiry  was  made  as  to  whether  any  of  the 
jurors  was  a  deputy  of  the  prosecuting  attorney,  and  yet  a  new  trial  was 
ordered  on  its  being  shown  that  one  of  the  jurors  was  the  prosecutor's  deputy. 
In  Lamphter  v.  State,  70  Ind.  317,  a  juror  was  asked  generally  as  to  whether 
he  was  a  freeholder  or  householder,  and,  by  reason  of  an  erroneous  opinion, 
he  gave  an  incorrect  answer,  yet  it  was  held  that  the  accused  was  entitled  to 
a  new  trial. 

It  is  true  that,  in  exact  technical  strictness,  the  policy  belongs  to  the  ben- 
eficiary. Wilburn  v.  WUbui-n.  88  Ind.  56;  Peruse  v.  Makepeace,  65  Ind.  345. 
But  in  the  exaraination  of  jurors  it  is  not  essential  that  counsel  should  em- 
ploy terms  with  strict  accuracy,  for  all  that  need  be  done  is  to  fairly  call  the 
juror's  attention  to  the  subject  on  which  information  is  sought,  and  indicate 
to  him,  with  reasonable  certainty  and  clearness,  the  purpose  of  the  question. 
It  is  common  for  one  who  has  his  life  insured  for  the  benefit  of  his  wife  or 
family  to  regard  himself  as  holding  the  policy.  ^I^othing,  indeed,  is  mora 
common  than  for  one  who  has  insured  his  life  fur  the  benefit  of  his  family  to 
speak  of  himself  as  having  the  policy,  and  very  few  men,  if  asked  the  ques- 
tion if  they  had  a  policy  in  a  designated  company,  would  think  of  giving  any 
other  answer  than  that  they  did  have  such  a  policy,  even  though  the  policy 
was  payable  to  some  one  else.  In  a  broad  sense,  a  man  whose  life  is  insured 
has  a  policy,  although  the  beneficial  interest  in  it  may  be  in  another  person, 
for  the  p>oIicy  which  expresses  the  contract  is  on  bis  life,  and  he  it  is  that 
the  company  insures.  We  regard  it  as  quite  clear  that  the  question  asked 
Bowman  required  him  to  answer  as  to  a  policy  tsiken  out  on  his  own  life, 
although  that  policy  was  for  the  benefit  of  his  wife. 

The  statement  of  Bowman  that  he  was  influenced  solely  by  the  law  and  the 
evidence  does  not  remedy  the  wrong.  A  juror  who  has  deceived  or  misled 
thf)  court  or  the  counsel  by  a  false  or  incorrect  answer  cannot,  by  a  subsequent 
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statement,  repair  the  legal  injury  caused  by  his  conduct  on  his  praliminary 
examination.  Hudspeth  v.  Herston,  64  Ind.  133;  Lamphiery. State,  supra; 
Block  V.  State,  supra;  Territory  v.  Kennedy,  8  Mont.  520;  U.  S.  v,  Upham, 
2  Munt.  170. 

There  are  many  cases  in  which  the  social  and  business  relations  between 
the  juror  and  a  party  will  sustain  a  challenge  for  cause,  and  the  authorities 
go  very  far  towards  establishing  a  rule  which  would  make  an  interest  such  as 
that  held  by  Bowman  aciiuse  for  rejecting  the  juror.  Davis  v.  Allen,  11  Pick. 
466;  Thomp.  &  M.  Jur.  §  179;  Proff.  Jury,  §  177.  But  we  need  not  and  do 
not  decide  whether  the  interest  of  Bowman  was  such  as  would  have  warranted 
a  challenge  for  cause,  for  it  is  enough  for  the  present  to  decide  that  the  in- 
formation sbught  by  the  question  was  relevant  and  material  for  the  purpose 
of  enabling  tlie  appellant  to  intelligently  exercise  her  right  to  interpose  a  per- 
emptory challenge. 

We  have  not  disctissed  the  questions  sought  to  be  presented  on  the  plead- 
ings, for  the  reason  tluit  the  record  is  so'confused  as  not  to  present  them 
properly,  and  for  the  additional  reason  that  some  of  those  questions  are  ren- 
dered immaterial  by  the  answers  to  interrogatories  returned  by  the  jury. 
Judgment  reversed. 


(Ill  Ind.  SS) 

MoBtTRKrB  V.  Sbaton  and  others. 

[Supreme  Court  of  Indiana.    May  19, 1887.) 

JnDoiCBST— Res  Adjbdioata — Suit  ik  REPEESENTATivit  Capacity. 

Judgments  are  presumptively  only  conclusive  against  parties  !n  the  character  In 
which  they  sue  or  are  sued ;  and  a  plea  of  former  adjudication,  whicli  shows  that 
the  party  sought  to  be  estopped  in  his  individual  capacity  had  sued  In  the  former 
case  in  the  character  of  guardian,  is  bad  on  demurrer,  unless  it  also  shows  that  the 
merits  of  the  cose  as  to  such  party  individually  were  in  some  way  involved  in  the 
issues,  and  determined  by  the  prior  judgment. 

Appeal  from  circuit  court,  Crawford  county. 

feckinpaugh  &  Zenor,  for  appellant.  Stockslager  &  Suddarth,  for  ap- 
pellees. 

MrrcBELL,  J.  Elizabeth  J.  McBumie  brought  this  suit  against  John  Sea- 
ton  and  wife  to  foreclose  a  mortgage.  It  appeared  In  the  complaint  that  Sea- 
ton  became  indebted  to  William  J.  McBurnie,  in  his  life-time,  to  the  amount 
of  $750.  This  indebtedness  was  secured  by  four  notes,  payable  to  McBur- 
nie, and  signed  by  Seaton.  The  notes  were  secured  by  a  real  estate  mort- 
gage signed  by  Seaton  and  wife.  After  the  death  of  McBumie,  which  is 
alleged  to  have  occurred  in  1880,  the  notes  and  mortgage  were  regularly  set  off 
to  his  widow,  who  brought  this  suit.  The  defendants  answered  that  on  the 
eighteenth  day  of  September,  1878,  William  J.  McBurnie,  describing  himself  as 
guardian  of  the  minor  heira  of  William  J.  Fields,  deceased,  instituted  a  fore- 
closure suit  on  the  identical  notes  and  mortgage,  in  the  Crawford  circuit 
court,  against  Seaton  and  wife,  and  that  such  proceedings  were  liad  in  that 
behalf  as  that,  upon  issues  duly  joined,  there  was  a  finding  and  judgment  for 
the  defendants.  Prayer  that  the  plaintiff  be  held  estopped  as  by  a  former  ad- 
judication. 

After  the  overruling  of  a  demurrer  to  this  answer,  the  plaintiff  replied,  in 
substance,  that  the  prior  action  was  prosecuted  by  William  J.  McBurnie 
solely  in  the  character  of  guardian  of  the  minor  heirs  of  William  J.  Fields; 
that  the  defendant  in  that  action  answered  certain  items  of  indebtedness 
amounting  to  $168,  owing  by  William  J.  McBurnie  in  his  individual  capacity 
to  John  Seaton,  and  that  the  court  at  the  former  hearing  did  not  hear  any  evi- 
dence, or  consider  or  determine  any  question,  except  such  as  related  to  the  one 
subject,  and  that  was  whether  or  not  William  J.  McBurnie,  us  guardian,  in 
Ma  trust  capacity,  could  maintain  a  suit  to  recover  on  the  notes  and  mort- 
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gage.  It  was  averred  that  the  court  gave  judgment  against  the  plaintiff 
solely  on  the  ground  that  he  had  no  right  so  to  maintain  the  suit,  and  that  the 
merits  of  tlie  case  were  in  nowise  involved  in  the  pleadings  further  than  the 
set-off  of  $168  heretofore  mentioned,  and  that  they  were  in  nowise  considered 
or  determined  therein.  This  reply  was  held  insufficient,  and  judgment  was 
given  against  the  plaintiff. 

As  it  appeared  upon  the  face  of  the  answer  that  William  J.  McBumie  sued 
in  the  character  of  guardian,  it  was  necessary,  in  order  to  have  made  a  good 
plea  of  estoppel  by  former  adjudication,  that  it  should  have  been  averred  that 
the  merits  of  tlie  case  as  to  the  plaintiff  individually  were  in  some  way  in- 
volved in  the  issues,  and  determined  by  the  prior  judgment.  The  not^  on 
their  face  were  payable  to  William  J.  ItlcBnrnie.  A  suit  by  the  payee  as 
guardian  did  not  necessarily  involve  the  merits  of  the  case,  so  as  to  determine 
his  riglit  to  recover  in  his  individual  capacity.  The  general  rule  has  often 
been  recognized  by  this  court,  the  effect  of  which  is  that  judgments  are  pre- 
sumptively only  conclusive  against  parties,  in  the  character  ill  which  they  sue 
or  are  sued.  Lord  v.  Wilcox,  99  Ind.  491 ;  Brwin  v.  Gamer,  108  Ind.  4S8,  9 
N".  E.  Rep.  417;  Bamh  v.  Qard,  107  Ind.  675,  8  N.  E.  Bep.  713;  Treem. 
Judgm.  156.  The  estoppel  of  a  judgment  is  only  presumptively  conclusive 
wlien  it  appears  that  the  suit  and  the  issues  were  of  such  a  character  as  that 
the  judgment  could  not  have  been  rendered  without  deciding  the  particular 
matter  again  brought  in  question.    Packet  Co.  v.  Sickles,  5  Wall.  580. 

Doubtless,  issues  might  have  been  so  framed  in  the  suit  by  McBumie  as  to 
have  involved  his  right  to  recover  either  as  guardian  or  in  his  individual  ca- 
pacity. In  the  absence  of  averments  showing  that  his  individual  rights  were 
so  involved  and  determined,  no  such  presumption  would  be  indulged.  The 
demurrer  to  the  answer  was  therefore  Improperly  overruled.  That  the  court 
below  still  more  certainly  erred  in  holding  the  reply  insufficient  follows  neces- 
sarily from  what  has  preceded.  The  replyset  up  afflrmatively*Jiat  the  previous 
action  involved  only  the  rights  of  McBurnie  as  guardian',  and  not  his  individ- 
ual right!). 

The  judgment  is  reversed,  with  costs. 


an  Ind.  70) 

Williams  v.  Leslie. 

(Supreme  Court  of  Indiana.    May  20,  1887.) 

PLEADI  no — COMFLAIKT — KeAI/-EsTATB  AOEKT — CoUHIBBIOir. 

A  complaint,  upon  a  contract  under  which  the  plaintiff  bad  undertaken  to  find 
a  purchaser  Tor  the  defendant's  real  estate,  providing  for  a  certain  conimisBioi)  if  a 
sale  was  made  through  the  agency  of  the  plaintiff,  and  for  a  less  commission  if  the 
property  was  withdrawn  from  the  market,  or  sold  without  the  assistanceof  plaintiff, 
within  nine  months,  and  containing  a  further  stipulation  that  "if  a  CQstomer  is  in- 
troduced through  the  agency  of  the  said  L.,  and  a  sale  is  afterwards  consamniated 
with  such  customer,  I  agree  to  pay  the  commission  before  mentioned,  whethcrthe 
time  of  this  agreement  shall  have  expired  or  not,"  need  not  allege  that  the  sale 
was  made  within  nine  months  irom  the  date  of  the  contract. 

Appeal  from  circuit  court,  Daviess  county. 

Oardner  &  Taylor,  for  appellant.    O'Neil  &  Heffron,  for  appellee. 

Mitchell,  J.  On  the  fifteentli  day  of  April,  1882,  James  Williams  and 
Alexander  Leslie  made  a  written  agreement  by  which  Williams  employed 
Leslie,  upon  certain  stipulated  terms,  to  sell,  or  introduce  to  him  a  purchaser 
wlio  would  thereafter  purchase,  the  farm  owned  by  the  former  in  Dubois 
county.  The  contract  provided  that,  in  the  event  of  a  sale  brought  about 
through  the  agency  of  Leslie,  the  latter  was  to  receive,  as  compensation,  4 
per  cent,  of  the  purchase  price  of  the  land,  reckoned  at  $75  per  acre,  or  at 
such  price  as  Willlains  should  accept  therefor.  It  provided,  further,  tliat,  if 
a  sale  was  brought  about  outside  of  the  influence  of  Leslie's  agency,  or  if  tho 
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real  estate  was  withdrawn  from  the  market  within  a  period  of  nine  months 
from  the  date  of  the  contract,  the  agent  was  to  be  paid  2  per  cent,  commission 
nevertheless ;  and  If  the  agent  produced  a  purchaser  for  the  land  at  the  price, 
and  upon  the  terms  named,  within  the  time  specified,  and  the  owner  refused 
to  complete  the  sale,  lie  agreed  to  pay  the  agent  full  commissions.  The  con- 
tract closed  thus:  "If  a  customer  is  introduced  through  the  agency  of  the  said 
Leslie,  and  a  sale  is  afterwards  consummated  with  such  customer,  I  agree  to 
pay  the  commission  before  mentioned,  whether  the  time  of  this  agreement 
shall  have  expired  or  not."  In  a  complaint  upon  the  foregoing  contract, 
Leslie  alleged  that,  during  the  existence  of  the  agency,  he  advertised  the  land 
for  sale,  and  made  a  trip  to  the  state  of  Ohio,  taking  Williams  with  him.  fie 
alleges  that  he  introduced  a  Mr.  Shepard  to  Williams,  and  that,  as  a  conse- 
quence of  being  so  brought  in  communication  with  each  other,  the  latter  con* 
summated  a  sale  of  his  land  to  the  former  at  the  agreed  price  of  $21,000.  His 
claim  is  that  Williams  thereby  became  indebted  to  him  for  the  commissions 
stipulated  in  the  contract.  The  propriety  of  the  ruling  of  the  court  in  over- 
ruling a  demurrer  to  the  complaint  is  the  only  question  presented. 

The  appellant  claims  that,  by  a  fair  construction  of  the  contract,  he  was  not 
liable  to  pay  commission,  unless  a  sale  was  effected,  or  apurchaser  produced, 
within  nine  months  from  the  date  of  the  contract,  and  that,  as  it  does  not  ap- 
pear from  the  complaint  when  the  agent  produced  the  purchaser,  it  did  not 
state  a  caase  of  action  on  the  contract.  We  do  not  concur  in  this  view.  In 
effect,  the  contract  was  that  if  the  owner  withdrew  the  land  from  sale,  or  ef- 
fected a  sale  outside  of  the  appellee's  agency,  within  nine  months,  the  owner 
was  nevertheless  to  pay  the  agent  2  per  cent,  commission  on  an  estimated 
or  agreed  price  for  the  land.  This  was  doubtless  Intended  to  indemnify  the 
agent  for  the  cost  of  properly  advertising  the  property  and  putting  it  before 
the  public  for  sale.  In  consideration  of  the  agent's  diligence  in  that  regard,  the 
owner  of  the  land  agreed  that  whether  he  withdrew  it  from  sale,  or  sold  It 
himself,  or  through  any  other  agency,  within  the  space  of  nine  months,  he 
would  in  any  event  pay  the  appellee  a  stipulated  commission.  After  the  ex- 
piration of  nine  months,  if  a  sale  had  not  been  consummated  meanwhile,  the 
agent  took  the  chance  that  his  principal  might  withdraw  the  property  from 
sale,  or  sell  it  himself,  or  by  any  other  agency,  without  liability  to  him,  sub- 
ject only  to  the  contingency  provided  for  in  tlie  last  clause  of  the  contract. 

The  effect  of  that  clause  was  that,  in  the  event  of  a  sale,  when  or  by  whom- 
soever consummated,  if  made  to  a  customer  introduced  through  theagency  of 
Leslie, — that  is,  if  the  latter  was  the  producing  cause  of  the  sale, — ^he  was  to 
have  his  commission.  The  complaint  alleges  that  the  sale  was  consummated 
to  a  customer  introduced  through  Leslie's  agency.  He  was  tlie  efficient  cause 
of  bringing  the  vendor  and  purchaser  together.  By  the  very  terms  of  the  con- 
tract, he  was  entitled  to  compensation,  whether  the  sale  was  consummated 
within  nine  months  or  not.  The  agent  Wiis  entitled  to  his  commission  when 
he  bad  procured  and  introduced  a  party  with  whom  his  principal  was  satiS: 
fied,  and  who  actually  purchased  the  propei-ty  at  a  price  satisfactory  to  the 
owner.    Whart.  Ag.  §  328. 

The  complaint  stated  a  good  cause  of  action,  and  there  was  no  error  in  the 
ruling  of  the  court. 

Judgment  aflScmed,  with  costs. 


State  v.  Bbtjneb. 

(SuprerM  Court  of  IndiatM.    May  23,  1887.) 

CBOSLTy  TO  AniMAU — Affidavit — Scfficibkcy  ow  Motion  to  Quash. 

An  affidavit  charging  that,  at  a  certain  time  and  place,  the  accused  "did  then  and 
there  nnlawfnlly  and  cruelly  torture,  torment,  and  needlessly  mutilate  a  certain 
animal,  to-wit,  a  goose,  the  property  of  some  person  or  persons  to  affiant  unknown, 
by  then  and  there  unlawfully  turpeutiuiug  and  burning  in  a  cruel  aud  wanton  man-' 
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ner,  gnid  p^oose,"  sufficiently  charges  cruelty  to  an  animal  nnder  section  2101,  Rev. 
St.  Ind.  1881,  which  sulijects  to  fine  any  person  who  "overdrive*,  overloads,  tor- 
tares,  torments,  deprives  of  necessary  sustenance,  or  needlessly  or  cruelly  beats,  or 
needle&sly  mutilates  or  kills,  any  animal." 

Appeal  from  circuit  court,  Pike  county. 

John  L.  Bretz,  E.  Smith,  and  The  Attorney  General,  for  the  State. 

NiBLACE,  J.  This  was  a  criminal  prosecution  against  Edward  Bruner,  the 
appellee,  and  one  liulph  Smith,  based  upon  an  afBdavit  filed  before  a  justice 
of  the  peace  of  Pike  county.  Bruner  was  arrested,  and  upon  a  trial  the  jus- 
tice found  him  guilty  as  charged,  and  adjudged  a  fine  against  him.  Upon 
an  appeal  to  the  circuit  court,  the  affidavit  was  quashed,  and  Bruner  was  dis- 
charged. The  substantial  part  of  the  affidavit  is  as  follows:  "Before  mo, 
John  M.  White,  a  justice  of  t!»e  peace  for  said  county,  [meaning  Pike 
county,]  came  William  Jx)ng,  who,  being  duly  sworn  according  to  law,  de- 
poseth  and  sayeth  that  on  or  about  the  twenty-first  day  of  November,  in  the 
year  1885,  at  the  county  of  Pike  and  state  of  Indiana,  Ralph  Smith  and  Ed- 
Wiu:d  Bruner,  late  of  said  county,  did  then  and  there  unlawfully  and  cruelly 
torture,  torment,  and  needlessly  mutilate  a  certain  animal,  to-wit,  a  goose, 
the  properly  of  some  person  or  persons  to  the  affiant  unknown,  by  then  and 
there  unlawfully  turpentining  and  burning,  in  a  cruel  and  wanton  manner, 
the  said  goose. " 

There  is  a  well-defined  difference  between  the  oflensa  of  malicious  or  mis- 
chievous injury  to  property,  and  that  of  cruelty  to  animals.  The  former  conr 
stituted  an  indictable  offense  at  common  law,  while  the  latter  did  not.  The 
former  has  ever  been  recognized  as  an  indictable  offense  as  a  measure  of  pro- 
tection to  the  owner  of  property  liable  to  be  maliciously  or  mischievously  in- 
jured. The  latter  has  in  more  recent  years  been  made  punishable  as  a  scheme 
for  the  protection  of  animals  without  regard  to  their  ownership.  A  man 
may  be  guilty  of  cruelty  to  his  own  animal,  or  to  an  animal  without  any 
known  owner,  or  which  has  in  fiwt  no  owner.  When,  however,  the  owner- 
ship of  the  animal  is  charged,  such  ownership  becomes  a  matter  of  descrip- 
tion, and  must  be  proven,  as  alleged.  Tlie  offense  plainly  intended  to  be 
charged  in  this  case  is  cruelty  to  an  animal;  a  domestic  fowl  being  an  ani- 
mal within  the  meaning  of  the  statute.  So  much  of  section  2101,  Kev.  St. 
1881,  which  defines  the  various  offenses  denominated  "cruelty  to  animals,^ 
as  is  pertinent  to  this  case,  is  as  follows:  "  Whoever  overdrives,  overloads,N 
tortures,  torments,  deprives  of  necessary  sustenance,  or  needlessly  or  cruelly' 
beats,  or  needlessly  mutilates  or  kills  any  animal,  •  *  *  shall  be  fined' 
not  more  than  two  hundred  dollars  nor  less  than  five  dollars."  The  allega-  \ 
tion  of  the  affidavit  under  consideration,  that  the  goose  is  "the  property  of  ' 
some  person  or  persons  to  the  affiant  unknown,"  is  the  equivalent  of  an  aver-  i 
ment  that  the  goose  was  a  domestic  fowl.  In  charging  the  offense  of  tor-  > 
turing  or  mutilating  an  animal,  the  method  of  torture  or  mutilation,  as  ) 
well  as  the  effect  produced,  ought  to  be  stated.  The  charge  that  the  tor- 
ture, torment,  and  mutilation  was  infiicted  in  this  case  by  then  and  there  tur- 
pentining and  burning  the  goose  In  a  cruel  and  wanton  manner  is  not  per- 
haps as  full  and  apt  a  description  of  the  offense  intended  to  be  charged  as 
might  have  been  given,  but  the  fair  inference  from  it  is  that  the  appellee  and 
Smith  put  turpentine  on  the  goose,  and  thereby  caused  it  to  be  burned  in  a 
cruel  and  wanton  manner.  As  thus  construed,  we  see  no  objection  to  the 
substantial  sufficiency  of  the  affidavit.  The  motion  to  quash  the  affidavit 
ought  therefore  to  have  been  overruled. 

As  to  the  principles  and  precedents  governing  prosecutions  for  cruelty  to 
animals,  see  Bisli.  St.  Crimes,  §§  1100-1122,  both  inclusive,  and  authori- 
ties cited;  also  Whart.  Grim.  Law,  §  1082. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  remanded  for  fur- 
ther  proceedings. 
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• 

oil  Ind.  132) 

Fbanx  and  others  «.  'EvASSVtLusi  &  I.  B.  Go. 

{Supreme  Court  of  Indiana.    May  24,  1887.) 

BiABi  Decisis — RuLK  or  Pbopkbtt — Wabaph  &  Ebik  Cahai^ 

Where  lands  were  taken,  oocapied,  and  used  under  the  laws  providing  for  the 
constniction  of  the  Wabash  &  £rie  canal,  the  estate  taken  in  such  lands  was  de- 
cided by  the  Indiana  supreme  court  more  than  15  years  ago,  in  the  case  of  WoUT' 
Workt  Ob.  v.Burkhart,  41  Ind.  864,  to  be  en  estate  in  lee-siinple,  and  not  a  mere  ease- 
ment; and  as  that  decision  has  become  a  rule  of  property  and  has  been  foUoiredin 
other  cases,  it  cannot  now  be  overturned,  but  must  be  followed. 

Appeal  from  circuit  court.  Pike  county. 

B.  A.  Ely  and  /.  W.  Wilson,  for  appellants.  Iglehart  &  Taylor,  for  ap- 
pellee. 

Howe,  J.  In  this  case  the  only  error  complained  of  here  by  appellants,  the 
plaintiffs  belowt  is  the  ruling  of  the  circuit  court  sustaining  appellee's  de- 
murrer to  the, plaintiffs'  complaint.  This  error  calls  in  question  the  suffi- 
ciency of  the  facts  stilted  in  such  complaint  to  constitute  a  cause  of  action  in 
plaintiffs'  favor,  and  against  the  defendant  below.  The  complaint  was  sub- 
stantially as  follows: 

"Said  plaintiffs  complain  of  the  defendant,  and  say  that  heretofore,  to-wit. 
in  the  year  1847,  one  James  Foster  was  the  owner  in  fee  of  the  land  herein- 
after described;  that  after  the  location  and  construction  of  the  canal  herein- 
after described,  plaintiffs  acquired,  through  conveyance  from  said  James 
Foster,  all  his  interest  in  said  land,  including  tho  servient  estate  hereinafter 
set  out.    Said  land  is  described  as  follows:    •    •    • 

"That  heretofore,  to-wit,  in  the  year  1847,  while  the  said  James  Foster  was 
the  owner  of  the  said  land,  the  trustees  of  the  Wabash  &  Erie  canal,  under 
the  acts  of  the  general  assembly  of  the  state  of  Indiana,  by  their  officers,  entered 
upon  and  constructed  across  and  upon  said  land  a  canal  known  and  designated 
asthe*  Wabash  AErie  Canal,'  and  in  so  doing  erected  and  constructed  channels 
and  embankments,  water-ways,  tow-paths,  and  beds  for  the  water  therein, 
and  for  many  years  thereafter,  to-wit,  until  the  committing  of  the  grievances 
hereinafter  named;  thereby,  and  by  reason  of  said  canal  so  constructed  and 
completed,  the  plaintiffs,  who  were  in  possession  of  the  land  adjoining  said 
canid,  being  the  remainder  of  said  land  so  owned  by  the  said  Foster  after  the 
said  canal  was  constructed,  were  possessed  of  many  valuable  privileges  in  the 
way  of  water  for  stock,  convenience,  and  valuable  drainage,  and  many  other 
convenient  and  valuable  ways  of  easier  approach  from  any  portion  of  said 
land  to  the  other  portions  thereof.  The  plaintiffs  aver  that,  when  said  canal 
was  so  constructed,  said  James  Foster  was  compensated  for  the  land  so  taken 
by  said  canal  bed.  and  in  estimating  his  damages  therefor,  the  rights,  privi- 
leges, and  benefits  aforesaid  were  taken  into  consideration  and  charged  to 
him  as  a  part  of  the  compensation  which  he,  as  the  owner  of  said  adjoining 
land,  would  derive  from  the  construction  of  said  canal. 

"  Tliat  the  defendant  is  a  railroad  corporation  organized  under  and  by  virtue 
of  the  general  laws  of  the  state  of  Indiana,  and,  as  such  corporation,  bas  con- 
structed its  railroad  from  the  city  of  Evansville,  Indiana,  to  the  city  of  Terre 
Haute,  over  and  upon  the  tow-path  and  embankment  so  constructed  by  said 
Wabash  &  Erie  canal.  Tbat  the  defendant,  said  railroad  company,  has  pur- 
chased all  the  right,  title,  interest,  and  franchises  of  said  board  of  trustees  of 
the  Wabash  &,  Erie  canal  in  and  to  the  lands  aforesaid,  on  which  said  canal- 
bed,  channel,  tow-path,  and  embankment  were  constructed,  and  that  thesame 
were  duly  conveyed  to  the  defendant  byproper  deeds  of  conveyance,  in  terms 
purporting  to  convey  said  land  in  fee-simple;  but  witliout  the  consent,  and 
without  tii-st  having  caused  to  be  assessed  to  plaintiffs'  damages  therefor,  or 
tendered  to  them  payment  of  any  damage  wliatever,  it  has  taken  possession 
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of,  and  constructed  its  railroad  upon,  said  land,  as  aforesaid,  and  is  now  oper- 
ating tlie  same  thereon. 

"That  in  the  construction  of  said  railroad  the  defendant  dug  down  a  por- 
tion of  said  embankment,  and  destroyed  the  water-ways,  channel,  and  canal- 
bed,  and  placed  on  the  tow-path  of  said  canal. its  cross-ties  and  iron  rails  and 
its  railroad,  and  thereby  separates  theplaintiSs'  land;  leaving  a  portion  of  the 
plaintiffs'  land  on  either  side  of  the  same,  obstructing  its  passage-ways  over 
said  canal.  That  before  tlie  construction  of  said  railroad  upon  said  tow-path, 
through  said  land,  said  canal  had  been  abandoned,  and  the  plaintiffs  had  re- 
possessed themselves  thereof:  and  the  plaintiffs  aver  that,  upon  the  abandon- 
ment of  said  canal  as  a  canal,  and  upon  the  repossession  of  the  same  by  the 
plaintiffs,  the  title  to  said  tow-path  and  canal-bed,  and  the  fee  thereof,  which 
was  in  abeyance,  thereby  reverted  to  the  plaintiffs,  and,  inasmuch  as  the 
trustees  of  said  canal  had  no  power  to  convey  said  property  other  than  for 
canal  purposes,  the  defendant  took  no  title  from  said  canal  trustees,  except 
for  canal  purposes,  and,  by  reason  of  the  premises,  the  title  to  said  land,  so 
occupied  by  said  railroad  company,  was  and  is  vested  in  the  plaintiffs.  That 
the  defendant,  through  its  oflBcers,  is  operating,  and  threatening  to  operate, 
said  railroad  over  said  land  without  payment  of  compensation  to  the  plain- 
tiffs, and  to  their  injury  in  the  sum  of  one  hundred  dollars,  and,  if  the  de- 
fendant is  not  enjoined,'  it  will  continue  so  to  make  and  operate  its  railroad. 

"That  defendant  is  in  possession  of  said  real  estate,  and  has  been  for  the 
three  years  last  past,  without  the  plaintiffs'  consent,  and  claiming  title  thereto 
adversely  to  the  plaintiffs,  to  their  damage  one  hundred  dollars.  Wherefore, 
unless  the  defendant  is  enjoined  by  this  court,  it  will  waste  and  destroy  the 
plaintiffs'  rights  aforesaid  and  enjoyment  of  said  land  and  valuable  franchises 
aforesaid,  and  render  it  unsafe  for  said  plaintiffs  to  enjoy  their  rights  and 
privileges  aforesaid,  as  the  owners  of  the  servient  estate  in  said  land,  over 
which  said  canal  passes  in  the  same  manner,  and  to  the  same  extent,  that 
they  might,  could,  and  would  do  but  for  the  construction  of  said  railroad, 
whereby  said  lands  of  the  plaintiffs  will  be  depreciated  in  value  to  the  amount 
of  one  hundred  doUai-s. 

"Wherefore  the  plaintiffs  pray  that  the  defendant  maybe  enjoined  from 
operating  or  maintaining  said  railroad  over  said  lands  without  having  com- 
pensation first  assessed  and  tendered  to  the  plaintiffs,  and  judgment  for  the 
possession  of  said  real  estate  and  for  one  hundred  dollars  dam^es,  and  all 
proper  relief. " 

We  are  of  opinion  that  the  court  below  did  not  err  in  sustaining  appellee's 
demurrer  to  the  foregoing  complaint.  It  is  shown  by  the  averments  of  such 
complaint,  that  the  land  in  controversy  herein  is  the  land  in  Pike  county 
whereon  the  canal  known  as  the  Wabash  &  Erie  canal,  and  its  channels,  em- 
bankments, water-ways,  tow-<paths,  and  beds  for  the  water  therein,  were  con- 
structed, under  and  by  the  state  of  Indiana,  and  its  successors,  pursuant  to 
certain  acts  of  the  general  assembly.  By  section  8  of  the  act  of  January  19, 
1846,  to  provide  for  the  funded  debt  of  this  state,  and  for  the  completion  of 
the  Wabash  &  Erie  canal  to  Evansville,  it  was  made  the  duty  of  the  governor, 
in  the  name  and  under  the  seal  of  the  state  of  Indiana,  to  execute  and  de- 
liver to  the  board  of  trustees  of  the  Wabash  &  Erie  canal,  a  deed  or  patent 
for  the  bed  of  such  canal,  and  its  extensions,  from  the  Ohio  state  line  to 
Evansville,  including  its  banks,  margins,  tow-paths,  etc.  In  the  complaint 
herein,  the  plaintiffs  alleged,  as  we  have  seen,  that  the  defendant  railroad 
company  had  purchased  all  the  right,  title,  interest,  and  franchisee  of  the 
board  of  trustees  of  the  Wabash  &  Erie  canal  in  and  to  the  land  in  con- 
troversy herein,  whereon  such  canal-bed,  channel,  tow-path,  and  embank- 
ment were  constructed,  and  that  the  same  were  duly  conveyed  to  such  de- 
fendant by  a  proper  deed  of  conveyance,  in  terms  purporting  to  convey  such 
lands  in  fee-simple. 
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The  question  is  presented  by  appellants'  complaint,  and  this  is  the  only 
question  for  our  decision  in  this  case,  what  estate,  title,  or  interest  had  the 
board  of  trustees  of  the  Wabash  &  Erie  canal  in  the  land  in  controvei-sy 
herein,  prior  to  and  at  the  time  of  the  conveyance  thereof  by  such  board  to  the 
defendant  rmlroad  company,  under  and  by  force  of  the  talking  thereof,  and 
the  construction  thereon  of  such  canal-bed,  channel,  tow-path,  and  embank- 
ment, and  the  conveyance  of  the  same  by  and  in  the  name  of  the  state  of  In- 
diana to  such  board  of  trustees?  The  same  question,  substiintially,  has  been 
considered  and  decided  by  us  in  so  many  previous  cases,  to  be  found  in  our 
reports,  that  it  cannot  now  be  regarded  as  an  open  question  in  this  court.  Wa- 
ter-Works Co.  v.Burkhart,  41  Ind.  364;  Nelson  v.  Fleming,  66  Ind.  310; 
Cromie  v.  Board,  etc.,  71  Ind.  208.  It  was  held  in  the  cases  cited  where  lands 
had  been  taken,  occupied,  and  used,  under  the  seiies  of  laws  whici\  provided 
for  the  construction  of  the  Wabash  &  Erie  canal,  that  the  estate  taken  in  such 
lands  was  an  estate  in  fee-simple,  and  not  a  mere  easement  therein. 

In  City  ofZogansport  v.  Shirk,  88  Ind.  563,  in  speaking  of  the  cases  last 
cited,  it  was  said:  "We  acquiesce  in,  ratlier  than  approve  of,  the  doctrine  of 
these  cases  upon  the  question  first  stated.  This  we  do,  not  because  the  de- 
cision of  the  question,  in  either  of  the  cases,  meets  the  full  approval  of  our 
judgments,  but  for  the  reason  stated  in  the  case  last  cited,  {Cromie  v.  Board, 
etc.,  supra,)  that  since  the  decision  of  the  Burkhart  Case,  41  Ind.  864,  large 
rights  may  have  been  acquired  on  the  faith  of  tliat  decision  that  would  be  ut- 
terly destroyed  by  overruling  it.  The  case  is  one  of  the  cUiss  to  which  the 
doctrine  of  stare  decisis  applies  with  all  its  force."  RockMll  v.  Nelson,  24 
Ind.  422;  Goodtitle  v.  Kibbe,  9  How.  471,  478;  SehoH  v.  SUphena,  62  Ind. 
441. 

Nearly  fifteen  years  have  now  elapsed  since  this  court  decided,  in  Water- 
Works  Co.  T.  Burkhart,  supra,  where  lands  had  been  taken  and  used  under 
the  laws  which  provided  for  the  construction  of  the  Wabash  &  Erie  canal,  that 
the  estate  so  taken  in  such  lands  was  an  estate  in  fee-simple,  and  not  a  mere 
easement  therein.  Upon  the  faith  of  that  decision,  we  may  well  suppose  that, 
during  those  years,  large  investments  have  been  made  in  the  lands  so  taken 
and  used  for  the  construction  of  the  Wabash  &  Erie  canal,  and  to  that  extent 
the  decision  in  that  case  must  be  regaided  as  a  "rule  of  property."  For  this 
reason  we  cannot  now  hold  that  where  lands  were  so  taken  and  used  for  the 
construction  thereon  of  such  canal,  and  its  channels,  embankments,  water- 
ways, tow-paths,  and  beds  for  the  water  thereof,  any  less  estate  was  taken  or 
acquired  in  such  lands  than  an  estate  in  fee-simple.  Sohori  t.  Stephens,  su- 
pra. 

The  judgment  is  affirmed,  with  costs. 


(Ill  Infl.  101) 

Carr,  Auditor,  v.  State  ex  rel.  Stewabt. 
(Supreme  Court  of  Indiana.    May  23,  1887.) 

1.  Secbetabt  or  State— PowEBa— Dismissal  or  Clkrkb. 

The  secretary  of  state  has  no  right  or  power  to  discbargeasecretaryof  the  bureau 
of  vital  and  sanitary  statistics,  under  section  4992,  Rev,  St.  lud.  1^,  sucti  secre- 
tary or  clerk  having  been  appointed  "upon  requisition  of  the  secretary  of  thestat« 
board  of  health,  approved  by  the  president  thereof." 

2.  Same — Emfloyment. 

Under  section  4992,  Bev.  St.  Ind.  1881,  the  secretary  of  state  is  not  empowered  to 
designate  or  appoint  any  person  to  perform  the  "  clerical  duties  of  the  board  of 
vital  and  sanitary  statistics,"  except  "  upon  requisition  of  the  secretary  of  the  state 
board  of  health,  approved  by  the  president  thereof,"  and  an  old  requisition  issued 
to  a  former  secretary  of  state,  and  filled  by  him,  gives  the  present  secretary  of  state 
no  such  authority. 

Appeal  from  superior  court,  Marion  county. 

L.  T.  Alichener,  for  appellant.    Byfield  &  Howland,  for  appellee. 
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HowK,  J.  In  tbis  case  appellee's  relatrix,  Florence  M.  Stewart,  npon  her 
verifled  complaint  herein,  moved  the  court  below  for  an  alternative  writ  of 
mandate,  requiring  appellant,  Bruce  Carr,  auditor  of  state  of  the  state  of  In- 
diana, to  issue  his  warrant  on  the  state  treasurer  in  favor  of  suqh  relatrix  for 
the  payment  of  SlOO  for  clerical  duties  by  her  performed  during  February  and 
March,  1887,  in  the  bureau  of  vital  and  sanitary  statistics,  or  show  cause  why  he 
should  not  issue  such  warrant.  Appellant  appeared  voluntarily,  and,  waiving 
the  issue  of  an  alternative  writ  of  mandate,  answered  specially  in  bar  of  the  ac- 
tion. The  relatrix's  demurrer  to  such  answer  was  sustained  by  the  court  at 
special  term.  To  this  ruling  appellant  excepted  at  the  time,  and,  declining 
to  amend  or  answer  further,  the  court  rendered  judgment  against  him  in  fa- 
vor of  relatrix  for  a  peremptory  writ  of  mandate,  with  costs,  as  demanded 
in  her  complaint.  On  appeal,  this  judgment  was  In  aU  things  affirmed  by  the 
general  term;  and  from  the  judgment  of  the  general  term  this  appeal  is  now 
here  prosecuted. 

Error  was  assigned  by  appellant  in  general  term,  and  is  properly  presented 
here  upon  the  sustaining  of  relatrix's  demurrer  to  appellant's  answer  herein. 
It  is  necessary,  we  think,  to  a  proper  understanding  of  this  case,  and  of  the 
questions  to  be  decided  therein,  that  we  should  first  give  a  summary  of  the 
facts  stated  by  relatrix  in  her  verified  complaint.  She  alleged  that,  under  and 
pursuant  to  the  provisions  of  an  act  of  the  general  assembly  of  this  state,  en- 
titled "  An  act  establishing  a  state  board  of  health,  defining  its  purposes,  pow- 
ers, and  duties,  providing  a  system  of  registration  and  report  of  vital  and  san- 
itary statistics  in  connection  therewith,  and  prescribing  the  duties  of  certain 
state,  county,  township,  and  city  officers  in  relation  thereto,  and  prescribing 
penalties  for  violation  of  certain  provision  thereof,"  approved  March?,  1881, 
which  act  took  effect  and  became  a  law  on  the  nineteenth  day  of  September, 
1881,  the  state  board  of  liealth  was  created,  and  on  November  S,  1881,  was 
fully  organized,  and  then  entered  upon,  and  had  since  continued  in,  the  dis- 
charge of  its  duties  as  prescribed  by  law;  that  afterwards,  on  May  9,  1885, 
the  state  board  of  health,  in  the  discharge  of  its  duties  under  the  above-en- 
titled act,  needing  clerks  to  perform  clerical  duties  in  the  "bureau  of  vital  and 
sanitary  statistics,"  created  in  and  by  section  7  of  such  act,  (section  4992, 
Rev.  St.  1881,)  made  its  requisition  npon  the  then  secretary  of  state  for  two 
clerks  to  perform  such  clerical  duties;  that  on  the  day  last  named,  and  upon 
such  requisition,  the  then  secretary  of  state  designated  and  provided  the  re- 
latrix herein  as  one  of  such  clerks  to  perform  such  clerical  duties  for  the  state 
board  of  health;  that,  in  pursuance  of  such  requisition,  and  of  such  action 
thereon  by  the  then  secretary  of  state,  the  relatrix  on  such  last-named  day 
entered  upon  the  performance  of  such  clerical  duties  as  were  required  of  her 
by  the  state  board  of  health,  at  the  salary  then  agreed  upon  between  her  and 
such  state  board  of  850  per  month;  and  that  since  May  9, 1885,  continuously, 
until  the  filing  of  her  complaint  herein,  the  relatrix  had  fully  performed  her 
clerical  duties  in  such  "bureau  of  vital  and  sanitary  statistics,"  to  the  entire 
satisfaction,  and  under  the  orders  and  directions,  of  the  state  board  of  health, 
and  that  during  all  of  such  time  she  performed  no  work  whatever  in  connection 
with  the  duties  of  the  secretary  of  state,  or  under  his  control  or  direction,  ex- 
cept as  herein  stated;  that, for  all  such  clerical  work  so  performed  by  her,  the 
relatrix  had  been  regularly  paid,  at  the  rate  of  $50  per  montii,  upon  vouchers 
issued  to  her  by  the  state  board  of  health,  directed  to  the  auditor  of  state, 
who  regularly  issued  his  warrants  therefor,  from  time  to  time,  upon  the 
treasurer  of  state,  except  for  the  months  of  February  and  March,  1887;  and 
that  for  clerical  services  so  performed  by  her,  during  such  two  months,  there 
was  due  her  and  unpaid  the  sum  of  $100.  And  the  relatrix  further  alleges 
that  on  March  81,  1887,  by  order  of  tiie  state  board  of  health,  a  voucher  for 
such  sum  of  $100,  for  the  clerical  services  by  her  performed  as  aforesaid,  dur- 
ing such  months  of  February  and  March,  1887,  was  issued  in  her  favor  by 
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the  secretaiy  of  such  state  board,  and  approved  by  Its  president,  and  directed 
to  the  auditor  of  state,  a  copy  of  which  voucher  was  filed  with  and  made  part 
of  ber  complaint;  that  afterwards,  on  April  1,  1887,  the  relatrix  presented 
such  voucher  to  appellant,  as  such  auditor  of  state,  and  demanded  that  be 
issue  to  her  his  warrant  upon  tfae  treasurer  of  state  for  the  payment  of  such 
sum  of  $100;  and  that  appellant,  as  such  auditor,  unlawfully  and  wrongfully 
refused  to  issue  his  warrant  to  her  for  the  payment  of  such  sum.  And  re- 
latrix averred  that,  at  the  time  of  her  presentation  of  such  voucher  to  appel- 
lant, auditor  of  state,  there  was  sufficient  moneyin  the  hands  of  the  treasurer 
of  state  provided  by  law  for  the  payment  thereof.    Wherefore,  etc. 

In  his  answer  to  the  complaint  of  appellee's  relatrix,  appellant,  Eruce  Carr, 
auditor  of  state,  alleged  that  on  the  ninth  day  of  May,  1885,  while  William  B. 
Myers  was  secretary  of  state  of  the  state  of  Indiana,  the  state  board  of  health 
made  its  written  requisition,  signed  by  its  secretary,  and  approved  by  its 
president,  upon  such  secretary  of  state,  of  the  tenor  following,  to-wit:  "We 
have  the  honor  to  request  that  you  appoint  two  clerks  for  service  in  this  of- 
fice, as  provided  for  in  section  4992,  Bev.  St.  1881;"  that  thereupon,  on  the 
same  day,  William  B.  Myers  as  such  secretary  of  state,  in  response  to  such 
requisition,  notified  the  secretary  of  the  state  board  of  health,  in  writing,  that 
he  appointed  "Prof.  D.  K.  Berg  and  Miss  Florence  Stewart  for  such  clerk- 
ships;" that  thereupon,  and  by  virtue  of  such  appointment,  Miss  Florence  M. 
Stewart,  appellee's  relatrix,  entered  upon  the  discbarge  of  the  duties  of  a  cleric 
on  the  "bureau  of  vital  and  sanitary  statistics,"  and  so  continued  as  such 
clerk  in  said  bureau,  under  such  appointment  as  aforesaid  of  such  secretary 
of  state,  until,  to-wit,  February  2,  1887,  when  Charles  F.  Griffin,  then  and 
since  secretaiy  of  state  for  such  state  of  Indiana,  as  the  successor  in  office  of 
William  B.  Myers  aforesaid,  removed  appellee's  relatrix,  Miss  Florence  M. 
Stewart,  and  served  on  her  a  written  notice  of  that  date,  signed  by  him  and 
addressed  to  her,  of  the  tenor  following,  to-wit:  "I  have  the  honor  to  inform 
you  that,  in  accordance  with  the  powers  and  duties  vested  in  me  as  secretary 
of  state  of  the  state  of  Indiana,  by  section  4992,  Bev.  St.  1881, 1  have  this  day 
appointed  James  D.  Walker  to  succeed  you  as  clerk  of  the  bureau  of  vital 
and  sanitary  statistics  of  said  state;  said  appointment  to  take  efFect  on  and 
after  February  3,  1887;  and  that,  on  and  after  that  day,  your  services  will  be 
no  longer  required  as  such  clerk."  That  at  the  same  time  Charles  F,  Qriffin, 
as  secretary  of  state,  made  of  record  the  following  appointment,  signed  by  him 
and  sealed  with  the  seal  of  the  state,  to-wit:  "I,  Charles  F.  Griffin,  secretary 
of  state  within  and  for  the  state  of  Indiana,  do  hereby  constitute  and  appoint 
James  D.  Wulker  to  be  and  perform  the  duties  of  clerk  of  the  bureau  of  vital 
and  sanitary  statistics  of  the  state  of  Indiana,  in  accordance  with  the  proyisions 
of  section  4992  of  the  Be  vised  Statutes  of  1881,  of  said  state,  to  succeed  Miss 
Florence  Stewart  as  clerk  of  said  board.  This  appointment  shall  be  and  re- 
main in  full  force  and  efFect  on  and  after  February  3,  1887."  That  on  the 
same  day  the  secretary  of  state  caused  a  written  notice,  signed  by  him  as  such 
secretary,  to  be  served  on  the  secretuyof  the  state  board  of  health  of  the  fol- 
lowing tenor,  to-wit:  "I  have  the  honor  to  inform  you  that,  in  accordance 
with  the  opinion  of  the  attorney  general  of  the  state  of  Indiana,  this  day  filed 
in  my  office,  and  the  powers  and  duties  vested  in  me  as  secretary  of  state  for 
the  state  of  Indiana,  by  virtue  of  section  4992  of  the  Bevised  Statutes  of  1881, 
and  in  accordance  with  the  requisition  issued  by  you  as  secretaiy  of  said  board 
to  the  Honorable  William  .B.  Myers,  secretary  of  state,  on  the  ninth  day  of 
May,  1885,  calling  for  two  clerks  for  service  in  the  office  of  said  board,  and 
to  perform  the' clerical  duties  of  the  bureau  of  vital  and  sanitary  statistics  ai 
said  state,  I  have  this  day  removed  Miss  Florence  Stewart  as  such  clerk,  and 
appointed  James  D.  Walker  to  succeed  her  in  the  performance  of  such  du- 
ties ;  said  removal  and  appointment  to  take  effect  on  the  third  day  of  Feb- 
ruary, 1887."    That  on  said  third  day  of  February,  1887,  and  at  divers  and 
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sundry  times  thereafter  until  thia  time,  said  James  D.  Walker,  at  the  ofiSce 
of  the  state  board  of  health,  that  being  the  proper  ofiSce  and  place,  offered 
his  services,  and  to  pei-form  his  duties,  as  clerk  of  the  bureau  of  vital  and  san- 
itary statistics,  under  such  appointment,  but  on  each  and  every  such  occasion 
the  secretary  of  the  state  board  of  health  refused  to  recognize  him  as  such 
clerk;  and  ttiat  said  Walker  had  been  and  still  was  willing  and  ready  to  per- 
form his  duties,  as  such  clerk,  under  said  appointment.  And  appellant  said 
that  the  relatrix,  Florence  M.  Stewart,  notwithstanding  the  premises  afore- 
said, voluntarily  performed  tiie  duties  of  a  clerk  in  said  office,  at  the  direction 
of  the  secretary  of  the  state  board  of  health,  from  that  time  on,  and  was, 
when  appellant  answered  herein,  so  performing  such  duties,  in  defiance  of  her 
said  removal,  and  without  riglit  or  authority  so  to  do;  and  that,  for  these  rea- 
sons, appellant,  auditor  of  state,  did  refuse  to  issue  a  waiTant  to  the  relatrix 
herein  on  the  treasurer  of  state  for  the  payment  of  her  claim  of  $100,  as  al- 
leged in  her  verified  complaint,  and  for  no  other  reason.    Wherefore,  etc. 

Two  questions  are  presented  for  our  decision  by  the  error  assigned  by  the 
appellant  upon  the  sustaining  by  the  court,  at  special  term,  of  the  demurrer  of 
the  relatrix  to  hia  special  answer  to  her  verified  complaint  lierein,  namely: 
(1)  Was  Charles  F.  Griffin,  secretary  of  state,  authorized  or  empowered  by 
any  law  of  this  state  to  discharge  or  remove-  appellee's  relatrix,  Florence  M. 
Stewart,  from  the  performance  of  the  clerical  duties  assigned  to  lier  in  the 
bureau  of  vital  and  sanitary  statistics  ?  (2)  Was  such  secretary  of  state  autlior- 
ized  and  empowered,  by  any  law  of  this  state,  to  designate  or  appoint  any  one 
for  the  performance  of  clerical  duties  in  such  bureau,  except  "upon  the  req- 
uisition of  the  secretary  of  the  slate  board  of  health,  approved  by  the  president 
thereof, "  addressed  to  such  secretary  of  state?  If  these  two  questions  must  be 
answered  in  the  negative,  as  they  certainly  must,  we  think  it  is  clear  that  no 
error  was  committed  by  the  court  at  special  term  in  sustaining  the  denmiTer 
of  relatrix  to  appellant's  answer  herein,  nor  by  tiie  general  term  in  affirming 
such  .iniling.  The  state  board  of  health  of  this  state,  as  we  have  seen,  was 
organized  on  the  third  day  of  November,  1881,  under  the  provisions  of  an  act 
of  our  general  assembly,  approved  March  7,  1881,  which  took  effect  and  be- 
came a  law  on  September  19, 1881.  That  act  or  law  contains  15  sections,  and 
these  sections,  as  they  appear  in  the  Bevised  Statutes  of  1881,  are  sections 
4986  to  5000,  inclusive.  On  behalf  of  the  appellant,  the  learned  attorney  gen- 
eral and  his  associate  counsel,  as  we  understand  their  arguments,  oral  and 
written,  rest  his  defense  to  the  suit  of  appellee's  relatrix  upon  what  they 
regard  as  the  proper  construction  of  section  7  of  such  act  or  law,  being  sec- 
tion 4992,  Rev.  St.  1881.  This  section  reads  as  follows:  "The  state  board 
of  health  shall  have  supervision  of  the  system  of  registration  of  births,  deaths, 
and  marriages  as  herein  provided,  and  they  shall  make  up  such  forms,  and 
shall,  from  time  to  time,  recommend  such  legislation,  as  they  may  deem  nec- 
essary for  the  thorough  registration  and  report  of  vital  and  sanitary  statistics 
tliroughout  the  state.  The  secretary  of  the  board  shall  be  superintendent  of 
all  such  registration;  and  the  clerical  duties  and  safe-keeping  of  the  bureau 
of  vital  and  sanitary  statistics,  thus  created,  shall  be  provided  for  by  the  sec- 
retary of  state,  upon  requisition  of  the  secretary  of  the  state  board  of  health, 
approved  by  the  president  thereof. " 

It  is  claimed  on  behalf  of  appellant  that  the  clerical  duties  of  the  bureau  of 
vital  and  sanitary  statistics,  which  under  this  section  of  the  statute  inust  "be 
provided  for  by  the  secretary  of  state,"  can  only  be  performed  by  a  clerk;  (2) 
that  such  clerk  is  an  officer,  whose  appointment  must  be  made,  underthestat- 
ute,  by  the  secretary  of  state;  (3)  that,  as  the  duration  of  the  office  of  such 
clerk  is  not  provided  for  in  the  constitution,  and  is  not  declared  by  law,  under 
section  2  of  article  15  of  our  state  constitution,  (section  224,  Bev.  St.  1881,) 
"such  office  shall  be  held  during  the  pleasure  of  the  authority  making  the  ap- 
pointment;" and  (4)  that  the  power  of  removal  from  an  office  is  a  necessary 
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incident  of  the  power  to  make  an  appointment  to  such  office.  It  is  a  clear 
proposition,  which  will  hardly  be  controverted,  and  certainly  needs  no  argu- 
ment to  sustain  it,  that  where  a  law  contemplates  or  provides  for  the  perform* 
ance  of  "clerical  duties"  in  any  office  or  bureau,  and  does  not  in  terms  direct 
the  appointment  or  employment  of  a  clerk  to  perform  such  duties,  the  law  im- 
pliedly authorizes  the  appointment  or  employment  of  a  clerk  for  the  discharge 
of  such  duties,  and.  would  be  so  construed.  Here  it  is  declared,  in  the  section 
of  the  statute  under  consideration,  that  "the  clerical  duties  •  •  *  of  the 
bureau  of  vital  and  sanitary  statistics  m  *  *  shall  be  provided  for  by  the 
secretary  of  state."  Doubtless  this  provision  of  the  statute  not  only  author- 
ized the  secretary  of  state,  but  made  it  a  part  of  his  official  duty,  to  provide  for 
the  performance  of  "the  clerical  duties  *  *  *  of  the  bureau  of  vital  and 
sanitary  statistics, "  by  the  appointment  or  employment  of  a  suitable  clerk  for 
that  purpose,  but  only  "  upon  requisition  of  the  secretary  of  the  state  board  of 
health,  approved  by  the  president  thereof." 

"Whether  or  not  the  clerk  so  appointed  or  employed  by  the  secretary  of  state, 
upon  such  requisition  approved  as  aforesaid,  is  an  officer  within  the  meaning 
of  that  word  as  used  in  the  organic  and  statutory  laws  of  this  state,  is  a  ques- 
tion which  might,  perhaps,  admit  of  some  debate,  but  which  we  do  not  find 
it  necessary,  in  the  view  we  take  of  this  case,  to  consider  or  decide;  for 
whether  such  clerk  be  an  officer,  or  merely  an  employe,  it  is  certain  that,  un- 
der  the  statute,  whoever  performs  "the  clerical  duties  •  •  *  of  the  bu- 
reau of  vital  and  sanitary  statistics, "  he  must  "be  provided  for"  the  discharge 
of  such  duties,  and  therefore  mu^t  be  appointed  or  employed,  in  the  sense  of 
selecting,  designating,  or  naming  him,  "by  the  secretary  of  state,  upon  req- 
uisition of  the  secretary  of  the  state  board  of  health,  approved  by  the  presi- 
dent thereof. "-  But  after  this  derk,  whether  he  be  officer  or  employe,  baa 
been  selected,  designated,  or  named  by  the  secretary  of  state,  he  has  no  fur- 
ther connection  with  such  secretary  in  any  way,  is  not  made  subordinate  to 
him,  renders  no  services  in  his  office,  and  is  not  dependent  upon  him  for  his 
salary,  wages,  or  compensation.  After  such  clerk  has  been  named,  appointed, 
or  employed,  he  enters  upon  the  discharge  of  "the  clerical  duties  <k  «  * 
of  the  bureau  of  vital  and  sanitary  statistics, "  of  which  bureau  the  statute 
declares  that  the  secretary  of  the  state  board  of  health  "shall  be  superintend- 
ent" He  must  agree  with  the  state  board  of  health  for  his  salary,  wages,  or 
compensation  for  his  services,  to  which  board  alone  he  is  authorized  by  law  to 
look  for  his  com])ensation.  He  is  subordinate  to  the  state  board  of  health, 
and  its  secretary  and  superintendent,  and  in  the  performance  of  the  clerical 
duties  of  the  bureau  of  vital  and  sanitary  statistics  he  must  obey  and  comply 
with  the  orders  and  directions  of  such  state  board,  and  the  superintendent  of 
such  bureau.  It  must  be  held,  we  think,  that  such  clerk,  whether  officer  or 
employe,  holds  his  office,  place,  or  employment  at  the  pleasure  of  the  state 
boiad  of  health,  and  that  it  was  not  within  the  power  of  the  secretary  of  state 
to  remove  such  clerk  from  such  office  or  employment. 

Of  course  we  recognize  the  general  rule  that  the  power  of  removal  from  an 
office  is  a  necessary  incident  of  the  power  of  appointment  to  fill  such  office. 
It  will  be  seen,  however,  from  the  section  of  the  statute  above  quoted,  under 
which  appellant  claimed  in  his  answer  herein  that  the  secretary  of  state  acted, 
in  bis  attempted  removal  of  the  relatrix,  Florence  M.  Stewart,  from  her  office 
or  employment  as  clerk  of  the  board  of  vital  and  sanitary  statistics,  that  the 
power  of  appointment  to  such  office  or  employment  is  not  given  to  the  secre- 
tary of  stat«  absolutely  and  alone,  and  that  such  power  of  appointment  can- 
not be  exercised  by  such  secretary  of  state  except  "upon  requisition  of  the 
secretary  of  the  state  board  of  health,  approved  by  the  president  thereof."  It 
is  clear,  we  think,  that,  without  such  requisition,  the  secretary  of  state  would 
have  no  power  whatever,  under  such  section  of  the  statute,  to  provide  for  the 
performance  of  "the  clerical  duties    *    *    *    of  the  bureau  of  vital  and  san- 
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itary  statistics,"  either  by  the  appointment  or  employment  of  a  clerk,  or  In 
any  other  manner.  Where,  therefore,  as  here,  the  power  of  appointment  to 
an  ofBce  by  one  person  or  officer  is  made  to  depend  upon  some  precedent  or 
concurrent  action  of  other  persons  or  officers,  it  cannot  be  said,  as  it  seems  to 
us,  that  the  power  of  removal  from  the  office  is  a  necessary  incident  of  such 
power  of  appointment.  We  are  of  opinion,  therefore,  that  the  attempted  re- 
moval, by  the  secretary  of  state,  of  appellee's  relatrix,  Florence  M.  Stewart, 
from  the  performance  of  "the  clerical  duties  •  *  *  of  the  bureau  of  vital 
and  sanitary  statistics,"  was  not  authorized  by  any  law  of  this  state,  and  was 
ttierefore  void,  and  of  no  effect. 

The  second  question  for  decision  in  this  case,  hereinbefore  stated,  may  be 
restated  as  follows:  Under  the  provisions  of  section  4992,  above  quoted,  Wijs 
the  secretaiy  of  state  authorized  and  empowered  to  designate,  name,  or  ap- 
point any  person  for  the  performance  of  "the  clerical  duties  *  *  *  of  the 
bureau  of  vital  and  sanitary  statistics, "  except  "upon  requisition  of  the  secre- 
tary of  the  state  board  of  health,  approved  by  the  president  thereof?"  That 
this  question,  as  here  stated,  will  admit  only  of  an  answer  in  the  negative,'  is 
too  plain,  we  think,  for  argument.  Indeed,  this  much  is  virtually  admitted 
by  the  effort  of  the  secretary  of  state,  as  shown  in  appellant's  answer  herein, 
to  base  his  appointment  of  James  D.  Walker,  to  pei-form  the  clerical  duties  of 
the  bureau  of  vital  and  sanitary  statistics,  upon  an  old  requisition  of  the  sec- 
retary of  the  state  board  of  health,  approved  by  its  president,  issued  more 
than  two  years  ago,  and  addressed  to  Hon.  Williiun  B.  Myers,  then  secretary 
of  state.  It  was  shown,  however,  by  the  matters  and  things  set  forth  in  ap- 
pellant's answer  herein,  that  this  old  requisition  had  long  since  performed  its 
office,  and  was/unatus  officio.  The  answer  of  appelhrnt  further  showed  that, 
by  this  old  requisition,  two  clerks  were  then  required  for  service  in  the  office 
of  the  state  board  of  heidth ,  and  that  the  then  secretary  of  state  bad  then  sup- 
plied and  filled  sacb  requisition  by  the  appointment  of  two  derks  for  such 
service,  of  whom  appellee's  relatrix  herein  was  one.  It  was  not  alleged  in  ap- 
pellant's answer  that  additional  clerical  aid  was  necessary  to  perform  the 
clerical  duties  of  the  bureau  of  vital  and  sanitary  statistics,  or  that  the  two 
blerks  so  appointed,  on  such  old  requisition,  were  not  capable  and  satisfactory 
to  the  state  boai-d  of  health.  On  the  contrary,  it  was  alleged  by  appellee's 
relatrix,  Florence  M.  Stewart,  In  her  verified  complaint  herein, — and  as  it 
Was  not  controverted  by  appellant,  in  his  answer  herein,  it  was  by  him  ad- 
mitted,— that  since  May  9,  1885,  continuously  until  the  filing  of  her  com- 
plaint in  this  cause,  she  had  fully  performed  her  clerical  duties  in  tlie"bureaa 
of  vital  and  sanitary  statistics"  to  the  entire  satisfaction,  and  under  the  or- 
ders and  direction  of,  the  state  board  of  health. 

In  conclusion,  we  are  of  opinion  that  the  secretary  of  state  is  not  author- 
ized, except  "upon  requisition  of  the  secretary  of  the  state  board  of  liealth, 
approved  by  the  president  thereof,"  to,  name  or  appoint  any  person  to  per- 
form the  clerical  duties  of  the  bureau  of  vital  and  sanitary  statistics;  and  that 
the  old  requisition  issued  two  years  since  to  William  K.  Myers,  then  secretary 
of  state,  and  filled  by  him  at  the  time,  afforded  no  authority  whatever  to  the 
present  secretary  of  state  to  name  or  appoint  James  D.  Walker  to  perform 
such  clerical  duties. 

The  court  at  special  term  committed  no  error  in  sustaining  the  demurrer  of 
appellee's  relatrix  to  appellant's  answer  herein,  nor  did  the  genei-al  term  err 
in  affirming  such  ruling  of  the  court  at  special  term,  and  the  judgment  ren- 
dered thereon. 

The  Judgment  is  affirmed,  with  costs. 
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CiNoiinttATi,  H.  &  I.  B.  Ck>.  V.  Jokes.  ^ 

[Supreme  Oaurl  of  Indiana.    May  23,  1887.) 
1.  RArLROAO  COMPATIBS — StOCK-KiLLIHO — FiNCXB — Bridos. 

While  a  railroad  companv  is  Dot  required  to  Tenoe  nor  to  mafntatn  eattle-ptto 
whereto  do  so  would  Interfere  with  the  safety  of  its  employes  or  the  rights  of  the 
public  in  traveling  or  doing  bnsineaa  with  the  conijiany,  the  burden  is  upon  the 
Ooni)>any  to  show,  in  case  of  a  bridge  abutting  upon  a  highway,  that  it  used  all 
reasonable  and  practicable  precautions  to  keep  animaU  from  entering  upon  the 
bridge  from  the  adjacent  highway,  and  it  does  not  alter  the  case  that  the  bridge 
may  have  been  partiallyln  the  highway,andtbattbeaniiual  may  have  been  struck 
while  on  that  part  of  the  bridge.' 
1  TsiAtr-BECXFTioN  Or  BviciarcB— Valub  or  Hossk— Hypothbtioal  QumnoR. 

In  ar  actinn  against  a  railroad  company  for  killing  a  hoiae,  it  is  not  error  to  per- 
mit the  following  question  to  be  answered:  "Suppose  'Little  Miss'  [the  animal 
.  killed]  was  in  as  good  condition,  sound  in  wind  and  limb,  at  the  time  she  waa 
killed,  in  October,  1884,  if  she  waa  killed  then,  as  she  was  when  you  knew  her  last, 
*     *     *     what  was  her  fair  market  value f"  especially  where  counsel  apprise  the 
oorrt'  that,  it  they  do  not  maintain  the  hypotuesia  upon  which  the  question  is  put, 
•  the  evidence  may  be  stricken  out. 
S,  Apprai/ — RnuHo  on  Evidkbck — Bcoobd. 

Wliere  it  does  not  appear  from  any  statement  in  the  record  what  a  witness  would 
have  testified  to  in  answer  to  a  certain  question,  the  sustaining  of  an  objection 
thereto  cannot  be  preoented  as  error  on  appeal 

1  EyiDCKCB — COUPETEHOT — KlLUIfQ  STOCK. 

In  an  action  acainat  a  railroad  company  for  killing  a  mare,  evidence  of  her  gen- 
tnUr^iutatien  nmotig  horsemen  and  turfmen  for  being  "rattle-headed,"  or  diapoited 
to  break,  ia  not  admissible. 

Appeal  from  circuit  court.  Rush  county. 

R.  D.  Marihall  and  John  W.  Study,  for  appellant.  B.  L.  Smith,  W.  J. 
Henley,  Claude  Cambem,  and  T.  J.  NewMrk,  for  appellee. 

MiTCREXi.,  J.  Tliis  was  a  suit  to  recover  the  value  of  a  mare  alleged  to 
lisve  been  struck  and  killed  by  the  appellant's  engine  and  train  of  cars  on 
the  eighteenth  day  of  October,  1884.  The  complaint  charged  that  the  railroad 
was  not  securely  fenced  at  the  place  where  the  animal  went  upon  the  track. 
The  issue  waa  made  byageneral  denial.  There  was  a  trial,  verdict,  and  judg- 
ment for  83,500.  It  is  urged  on  behalf  of  the  appellant  that  the  verdict  is 
not  sustained  by  the  evidence.  The  railroad  company  rested  its  defense 
mainly  upon  the  proposition  that  it  was  under  no  legal  obligation  to  main- 
tain a  fence  at  the  place  where  the  animal  entered  upon  its  track. 

It  appears  from  the  evidence  that  the  appellant's  line  passes  east  and  west 
through  the  city  of  RusbvUle.  A  short  distance  east  of  the  east  boundary  of 
the  city  limits  the  said  road  intersects  a  highway  known  as  the  "Michigan 
Bead,"  which  runs  north  and  south.  At  the  point  of  intersection,  and  for 
some  distance  either  way.  the  highway  runs  paralled  with  and  along  the  west 
bank  of  a  race  or  water-course,  over  which  the  railway  track  is  laid  upon  a 
wooden  bridge,  some  60  feet  in  length.  The  west  end  of  the  bridge  is  on  a 
level  with  the  highway,  and  within  the  highway  limits,  not  more  than  seven 
feet  distant  from  the  traveled  track.  The  width  of  the  liigh  way,  at  the  point 
of  intersection,  counting  from  the  west  end  of  the  bridge,  is  but  27  feet. 
The  railway  bridge  was  covered  with  plank  or  cross-ties,  three  inches  tliidi, 
and  about  nine  inches  wide,  laid  from  two  to  two  and  a  half  inches  apart. 
Guard-rails  designed  to  afford  protection  to  engines  and  cars  in  case  of  de- 
railment were  placed  at  suitable  distances  from  the  rails  of  the  main  tradi, 
and  the  evidence  tended  to  show  that  the  security  of  trains,  in  case  of  derail- 
ment on  the  bridge,  rendered  it  necessary  to  place  the  cross-ties  close  together. 

■Respecting  the  duty  of  railroads  companiee  to  build  fences,  see  Emmons  v.  Minne- 
apolis &  St.  C.  By.  Co.,  (Minn.)  28  N.  W.  Bep.  205,  andnote. 

V.12N.S.II0.1 — 8  1  RehearlDC  Oanlsd. 
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As  a  means  of  deterring  animals  from  going  upon  the  bridge,  two  cross-ties 
had  been  omitted  or  taken  out,  one  about  three  and  the  other  about  five  feet 
from  the  west  end.  Whether  any  more  eSective  means  for  that  purpose 
could  have  been  employed  with  a  due  regard  for  the  safety  of  trains  and  em- 
ployes does  not  seem  to  have  been  the  subject  of  any  testimony  one  way  or 
the  other.  The  railroad  company  relies  upon  what  it  claims  to  have  estab- 
lished as  the  fact,  that  tbn  west  end  of  the  bridge  extends  necessarily  into 
the  highway  limits,  and  that  the  animal,  when  struck,  although  upon  the 
west  end  of  the  bridge,  was  nevertheless  within  the  bounds  of  the  highway. 
The  company  claims,  further,  that  a  cattle-guard,  could  not  have  been  con- 
structed to  the  westward  of  the  bridge  without  incumbering  the  highway, 
and  rendering  travel  thereon  dangerous.  It  appears  that  the  plaintiff's  mare 
escaped  from  a  pasture  field,  and,  passing  along  the  higliway,  entered  upon 
the  west  end  of  the  bridge,  where  she  was  struck  by  an  engine  about  5  o'clock 
in  the  morning.  There  was  evidence  from  which  the  jury  may  have  be- 
lieved that  the  animal  bad  passed  over  Ihe  openings  in  the  west  end  of  the 
bridge,  and  that  she  had  turned  westward,  and  was  trying  to  escape  to  the 
highway,  when  struck  by  the  engine.  Other  evidence  tended  to  show  that 
she  had  fallen  into  the  openings,  and  was  struggUng  to  extricate  herself  when 
the  engine  came  upon  her.  Since  there  seems  to  have  been  no  dispute  but 
that  tlie  west  end  of  the  bridge  was  substantially  in  the  highway,  it  is  made 
reasonably  cl^r  that  the  railroad  company  could  not  lawfully  have  placed 
a  cattle-pit  to  the  westward  of  the  bridge.  The  highway  ran  parallel  with 
and  along  the  margin  of  the  road.  A  fence  could  have  served  no  useful  pur- 
pose; and  as  there  was  only  seven  feet  between  the  west  end  of  the  bridge, 
which  was  in  the  highway,  and  the  traveled  track,  to  have  placed  a  cattle-pit 
there  would  have  been  manifestly  an  unlawful  and  dangerous  obstruction  in 
the  highway. 

Tt  is  abundantly  settled  that  a  railroad  company  is  not  required  to  fence  its 
track,  nor  to  maintain  cattle-pits,  at  points  where  to  do  so  would  Interfere 
with  the  safety  of  its  employes  in  operating  trains  upon  the  road,  or  where 
fences  or  cattle-pits  would  interfere  with  its  rights  in  the  transaction  of  busi- 
ness with  the  public,  or  where  the  rights  of  the  public  in  traveling  or  doing 
business  with  the  company  would  be  interfered  with.  .  When  animals  enter 
upon  railroad  tracks  at  such  places,  and  are  killed  within  limits  that  canaot 
and  are  not  required  to  be  fenced,  the  company  is  not  liable  under  the  statute. 
Indiana,  etc.,  Ry.  Co.  v.  Quick,  109  Ind.  296, 9  N.  E.  Rep.  785, 925;  Indiana, 
etc.,  R.  Co.  v.  Sawyer,  109  Ind.  842, 10  N.  E.  Sep.  105;  Fort  Wayne,  ete.,  A. 
Co.  V.  Herhold,  99  Ind.  91. 

The  company  did  not,  however,  make  its  defense  complete  by  showing  that 
it  could  not  maintain  a  fence  or  cattle-pit  in  the  highway.  The  location  ol 
its  bridge  was  such  that  it  was  necessary  that  it  should  have  been  so  con- 
structed as  to  prevent  animals  from  entering  upon  it,  or,  if  this  was  imprac- 
ticable, the  fact  should  have  been  made  to  appear.  While  courts  may  say,  as 
matter  of  law,  that  railroad  companies  cannot  be  required  to  erect  fences  or 
construct  cattle-pits  in  public  highways,  courts  cannot  judicially  know  that 
a  railroad  bridge  abutting  upon  a  highway  may  not  reasonably  be  so  con- 
structed as  to  deter  animals  from  entering  thereon,  and  yet  be  secure  for  the 
passage  of  engines  and  trains.  If,  with  reasonable  skill  and  care,  a  railroad 
bridge  so  situate  can  be  so  constructed  and  maintained  as  to  prevent  animals 
from  entering  upon  it,  and  yet  be  safe  for  the  business  of  the  company,  a  due 
regard  for  the  safety  of  trains,  and  those  traveling  upon  them,  as  well  as  for 
the  safety  of  animals,  imposes  the  duty  upon  the  company  of  exercising  the 
degree  of  care  and  skill  required  to  construct  and  maintain  such  a  bridge.  As 
has  been  observed  before,  we  find  no  evidence  upon  this  subject.  The  burden 
was  upon  the  company  to  show  that  it  had  adopted  all  reasonable  and  prac- 
tical precautions  to  keep  animals  from  entering  upon  the  bridge  from  the  a4- 
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jacent  highway.  Cincinnati,  etc.,  liy.  Co.  v.  Parker,  109  Ind.  235,  9  K.  E. 
Kep.  787;  Louisville,  etc.,  R.  Co.  v.  Clark,  94  Ind.  Ill ;  Louisville,  etc.,  R.  Co. 
T.  Shanklin,  Id.  297.  Until  it  appears  that  it  is  reasonably  impracticable  to 
constract  bridges  with  cattle-guards,  we  are  constrained  to  hold  that,  where  a 
railroad  company  maintains  a  bridge  in  sach  a  condition  that  animals  may 
enter  upon  it  from  a  public  highway,  thus  putting  in  jeopardy  the  safety  of 
trains,  as  well  as  the  lives  of  the  animals,  the  railroad  is  not  securely  fenced. 
Louisville,  etc.,  R.  Co.  v.  Porter,  97  Ind.  267;  Evansville,  etc.,  R.  Co.  v. 
Barbee,  74  Ind.  169. 

It  does  not  alter  the  case  that  the  bridge  may  have  been  partially  in  the 
highway,  or  that  the  animal  may  have  been  struck  while  upon  that  part  of  the 
bridge  which  extended  into  the  highway  limits.  If  the  railway  company  ap- 
propriated  part  of  the  highway  to  the  purpose  of  maintaining  its  bridge,  and 
left  its  structure  in  such  a  condition  that  animals  could  enter  upon  it,  the 
company  will  not  be  heard  to  say  that  animals  ifilled  upon  tlie  bridge  were 
kilteid  within  the  limits  of  the  highway.  After  the  railway  company  con- 
verted part  of  the  highway  to  the  support  of  its  railway  bridge,  that  part  of 
it  which  was  occupied  by  the  bridge,  and  the  tracks  thereon,  could  not  be  re- 
garded as  part  of  the  highway. 

At  the  trial  the  plaintiff  was  permitted,  over  the  objection  of  the  appellant, 
to  ask  the  following  question:  "Suppose  ■  Little  Miss'  was  in  as  good  condi- 
tion, sound  in  wind  and  limb,  at  the  time  she  was  killed  in  Octotor,  1884,  if 
she  was  killed  then,  as  she  was  when  you  knew  her  last,  then  I  will  ask  you 
to  state  what  was  her  fair  market  value."  It  was  not  error  to  permit  the 
question  to  be  answered,  especially  as  the  record  in  that  connection  indicates 
that  counsel  for  plaintiff  apprised  the  court  that,  if  they  did  not  maintain  the 
hypothesis  upon  which  the  question  was  put,  the  evidence  should  be  stricken 
out.  City  of  Indianapolis  v.  Scott,  72  Ind.  196;  Pennsylvania  Co.  v.  Mar- 
ion,  104  Ind.  239,  3  N.  E.  Rep.  874;  Nave  v.  Tucker,  70  Ind.  15.  Until  the 
contrary  appears,  we  must  assume  that  other  evidence  was  given  in  support 
of  the  hypothesis  upon  which  the  question  rested,  or  that  it  was  withdrawn 
from  the  jury.   . 

The  propriety  of  rulings  made  by  the  court  in  respect  to  admitting  and  ex- 
cluding evidence  upon  various  subjects  connected  with  the  condition  of  the 
animal  at  the  time  she  was  killed,  in  respect  to  her  market  value  at  Kush- 
ville,  if  withdrawn  from  the  race-course,  whether  or  not  she  had  been  the 
loeer  in  races,-  and  as  to  her  comparative  value  with  another  animal  named, 
are  subjects  of  comment  by  counsel.  Without  going  into  details  upon  these 
subjects,  it  is  sufiBcient-to  say  we  have  considered  the  questions  presented, 
and  have  found  no  error  in  the  rulings  of  the  court. 

The  value  of  the  animal  as  a  broo<t-mare  came  in  question  at  the  trial,  and 
the  appellant  asked  a  witness  what  one  of  her  colts,  which  had  been  sold  some 
years  before,  brought  at  a  public  sale  at  or  near  the  city  of  Bushville.  The 
court  sustained  an  objection  to  the  question.  It  does  not  appear  from  any 
statement  in  the  record  what  the  witness  would  have  testified  to  in  answer  to 
the  question  put.  No  question  is  therefore  presented  for  consideration. 
Higham  v.  Vanosdol,  101  Ind.  160. 

Questions  were  asked  by  the  appellant  in  reference  to  the  general  reputation 
of  the  mare  among  horsemen  and  turfmen,  with  reference  to  her  being  rattle- 
headed or  disposed  to  break  when  racing.  Tliese  were  questions  of  fact  to  be 
proved  by  persons  acquainted  with  the  performances  of  the  animal  upon  the 
track.  We  are  not  directed  to  any  authority,  and  we  know  of  none,  which 
sustains  the  claim  that  the  general  reputation  of  the  animal  was  admissible 
in  evidence. 

Numerous  other  questions  relating  to  rulings  upon  the  evidence  are  dis- 
cussed.   We  have  examined  them,  and  find  no  error. 

The  questions  growing  out  of  the  refusal  to  give  certain  charges  asked  by 
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the  appellant  have  been  answered  and  disposed  of  bj  what  has  already  been 
said  upon  the  subject  of  the  duty  of  the  railroad  to  maintain  its  bridge  in  such 
a  coniUtion  as  to  prevent  animals  from  going  upon  it. 

The  instructions  asked  and  refused  proceeded  upon  the  assumption  that  if 
the  animal  entered  upon  the  railroad  track  at  a  public  crossing,  or  if  the  west 
end  of  the  bridge  extended  into  the  highway,  so  that  no  cattle-pit  could  have 
been  maintained  therein,  or  if  the  animal  was  killed  on  the  bridge  within  the 
limits  of  the  highway,  then,  in  either  case,  no  recovery  could  be  had  by  the 
plaintiff.  As  has  already  been  seen,  neither  of  the  foregoing  theories,  with- 
ont  more,  is  maintainable. 

There  is  evidence  which  sustains  the  amount  assessed  by  the  Jnry.  Under 
the  well-settled  rule,  we  cannot  disturb  a  verdict  upon  what  we  might  suppose 
to  be  the  weight  or  preponderance  of  evidence.  The  instructions  of  the  court 
put  the  case  fairly  to  the  jury.    There  vaa  no  error. 

Judgment  affirmed,  with  costs. 


(Ul  Ind.  121) 

Holland,  Guardian,  v.  Tatlob  and  others. 

{Supreme  Oovrt  of  Indiana.    May  24,  1887.) 

Mdtdal  Benkfit  Insubanoe — BicNBriciABr — By-Laws — Will. 

C.  T.  obtained  from  the  Royal  Arcanum  a  oertiflcate  of  insurance  upon  h!a  life, 
payable  *'  to  8.  X.  and  M.  M.,  (executors,)  for  the  benefit  of  A.  T.,  (dangbter.)"  By 
the  rules  of  the  society,  benefits  were  only  payable  to  beneficiaries  dependent  upon 
the  assured,  and  the  only  way  in  wliicb  a  obange  of  beneficiary  could  be  effected 
was  by  surrender  of  the  oertiflcate.  By  his  will,  the  assured  directed  his  exec- 
utors to  pay  his  debts  out  of  the  benefit  under  the  certificate,  in  the  event  of  his 
personal  property  being  insufiicient;  to  invest  the  proceeds  of  the  certificate  for 
his  daughter's  benefit;  and,  in  the  event  of  her  death  before  majority,  to  pay  a  cer- 
tain portion  to  his  wife  and  father,  and  the  remainder  to  two  legatees,  who  were 
In  no  way  related  to  him.  Bdd  that,  the  society  being  in  the  nature  of  a  mutual 
benefit  society,  in  the  absence  of  any  provision  in  the  certificate  or  by-laws  au- 
thorizing the  assured  to  change  the  beneficiary  otherwise  than  by  surrender  of  the 
certificate,  the  executors  could  only  collect  the  amount  dae  upon  the  certificate, 
and,  upon  collection,  the  beneficiary's  guardian  was  entitled  to  receive  and  manage 
It  on  her  behalf,  firee  from  any  of  the  provisions  in  the  will. 

Appeal  from  circuit  court,  Marion  counfy. 

Byfleld  &  Howland,  for  appellant.     Vinson  Carter,  for  appellees. 

ZOLLABS,  G.  J.  On  the  twenty-fifth  day  of  August,  1884,  the  Boyal  Ar- 
canum, whose  principal  office  and  supreme  council  are  in  Boston,  issued  to 
Charles  D.  Taylor,  of  Indianapolis,  a  certificate  in  these  words: 

"BOYAL  ABOANUH  BENEFIT  OEBTIFIOATB. 

"This  certiScate  is  issued  to  Charles  D.  Taylor,  a  memtier  of  Hoosier  coun- 
cil Ko.  394,  Koyal  Arcanum,  located  at  Indianapolis,  Ind.,  upon  evidence  re- 
ceiyed  from  said  council  that  he  is  a  contributor  to  the  widows'  and  orphans' 
benefit  fund  of  this  order,  and  upon  condition  that  the  statements  made  by 
him  in  his  application  for  membership  in  said  council,  and  the  statements  cer- 
tified by  him  to  the  medical  examiner,  both  of  which  are  filed  in  the  supreme 
secretary's  office,  be  made  a  part  of  the  contract;  and  upon  condition  that  the 
said  member  complies  in  the  future  with  the  laws,  rules,  and  regulations  now 
governing  said  council  and  fund,  or  that  may  hereafter  be  enacted  by  the  su- 
preme council  to  govern  said  council  and  fund.  The  conditions  being  com- 
plied with,  the  supreme  council  of  the  Boyal  Arcanum  hereby  promises  and 
binds  itself  to  pay,  out  of  its  widows'  and  orphans'  benefit  fund,  to  Samuel 
Taylor  and  Martin  V.  McGilliard,  (executors,)  for  the  benefit  of  Anna  Laura 
Taylor,  (daughter,)  a  sum  not  exceeding  three  thousand  dollars,  In  accordance 
with  and  under  the  provisions  of  the  laws  governing  the  said  fund,  upon  sat- 
lafactoiy  evidence  of  the  death  of  said  member,  and  upon,  the  surrender  of 
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this  certificate:  provided,  that  the  said  member  is  In  good  standing  in  this  or- 
der at  the  time  of  his  deatli,  and  prbvlded,  also,  that  this  certificate  shall  not 
have  been  surrendered  by  said  member,  and  another  certificate  issued  at  his 
request,  in  accordance  with  the  laws  of  ttiis  order.  In  witness  whereof  the 
supreme  council  of  the  Boyal  Arcanum  has  hereunto  affixed  its  seal,  and  coun- 
sel this  certificate  to  bet  signed  by  its  supreme  regent,  and  attested  and  re- 
corded by  its  supreme  secretary  at  Boston,  Massachusetts,  this  twenty-fifth 
day  of  August,  1884.  Jobk  Haskill  Butleb,  Supreme  Begent. 

"Attest:   W.  O.  Bobson,  Supreme  Secretary." 

On  the  back  of  the  certificate  is  this  form: 

"FOEM  OF  CHANGE  OF  BENEFICIARY. 

"  Cou  ncil  No.  — ,  R.  A.    To ,  supreme  secretary  S.  0.  R  A. :   I  hereby 

surrender  and  return  to  the  supreme  council  of  the  Koyal  Arcanum  the  writ- 
ten benefit  certificate  No.  — ,  and  direct  that  a  new  one  be  issued  to  me,  pay- 
able to . 


[Seal  of  subcouncil.]  "Member's  signature, . 

"Attest:    ,  Secretary." 

The  Boyal  Arcanum  is  governed  by  a  constitution  and  by-laws,  section  2 
and  8  of  the  by-laws  being  as  follows: 

"Sec.  2.  Each  member  shall  enter  upon  his  application  the  name  or  names 
of  the  members  of  bis  family,  or  those  dependent  upon  him,  to  whom  be  de- 
sires his  benefits  paid,  subject  to  such  future  disposal  of  the  benefit  among  his 
dependents  as  the  member  may  thereafter  direct,  and  the  same  shall  be  enteral 
in  the  benefit  certificate  according  to  said  directions,"  etc. 

"Sec.  8.  A  member  may  at  any  time,  when  in  good  standing,  surrender  his 
benefit  certificate,  and  a  new  certificate  shall  thereafter  be  issued,  payable  to 
such  beneficiary  or  beneficiaries  dependent  upon  him  as  such  member  may  di- 
rect, upon  the  payment  of  a  oertiflcate  fee  of  fifty  cents." 

On  the  twenty-second  day  of  August,  1884,  the  day  on  which,  as  alleged  in 
appellees'  answer,  Taylor  applied  for  the  above  oertiflcate,  he  made  his  will. 
In  that  will  he  recited,  as  a  fact,  that  he  had  in  bis  possession  a  policy  of  life 
insurance  for  93,000,  issued  to  him  by  the  Royal  Arcanum,  and  payable  to  Sam- 
uel Taylor  and  Martin  Y.  McGilllaxd,  his  executors,  for  the  benefit  of  his 
daughter,  Anna  Laura  Taylor.  In  another  item  of  the  will  the  testator  di- 
rected that,  in  the  event  of  hia  personal  property  being  insufScient  to  pay  his 
debts,  the  first  Interest  or  earnings  of  the  life  insurance  fund  should  be  ap- 
plied to  that  object,  the  principal  to  remain  intact.  In  another  item  he  di- 
rected that,  after  his  death,  the  insurance  fund  should  be  collected  by  hia 
"said  administrators, "  and  safely  invested  In  real  estate  loans,  and  that  the  in- 
terest derived  therefrom  should  be  first  used  in  the  payment  of  his  debts,  and 
the  remainder  in  the  education  of  his  daughter,  Anna  Laura,  according  to  the 
best  judgment  of  his  "administrators;"  that,  in  the  event  of  his  daughter  be- 
ing left  motherless,  the  fund  should  be  used  for  her  benefit.  In  accordance 
vrttb  the  judgment  of  his  "administrators;"  and  that,  when  she  should  ar- 
rive at  the  age  of  21  years,  the  fund,  with  accumulated  interest,  should 
be  paid  to  her.  By  another  item  of  the  will  and  codicil  thereafter  made,  the 
testator  directed  that,  in  the  event  of  the  death  of  his  daughter  before  arriv- 
ing at  the  age  of  21  years,  the  insurance  fund  should  be  given,  and  divided 
by  his  administrators,  a  certain  portion  to  his  wife,  another  portion  to  his 
father,  another  portion  to  a  person  neither  related  to  nor  dependent  upon 
him,  and  still  another  portion  to  the  American  Baptist  Home  Mission  Society. 
In  another  item  appellees,  Samuel  Taylor  and  Martin  Y.  McOilliard,  were 
designated  as  the  executors  of  the  will. 

The  assured  and  testator,  Charles  D.  Taylor,  died  in  February,  1885.  Sub- 
sequently appeUeee  were  appointed  and  duly  qualified  as  executors  of  the  wUl. 
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and  collected  the  insurance  fund  from  the  Boyal  Arcanum.  Subsequent  to 
the  death  of  the  testator,  also,  appellant  "^as  appointed  guardian  of  the  per- 
son and  estate  of  the  daughter,  Anna  Laura.  In  May,  1885,  he  flled  his  peti- 
tion in  the  Marion  circuit  court,  asking  therein  for  an  order  upon  the  execu- 
tors  to  pay  over  to  him,  as  such  guardian,  the  fund  so  collected  by  them  from 
the  Boyal  Arcanum.  That  petition,  and  the  answer  thereto  by  the  executors, 
state  the  facts  substantially  as  above  recited.  The  court  overruled  a  demur- 
rer to  the  answer,  and  held  that  the  executors  were  entitled  to  tlie  fund,  to  be 
disposed  of  as  the  will  directs.  The  question  for  decision  is,  shall  the  beneBt 
fund  remain  in  the  hands  of  the  executors,  to  be  managed,  disposed  of,  and  dis- 
tributed as  the  will  directs,  or  ought  it  to  be  turned  over  to  the  guardian  as 
the  absolute  property  of  the  daughter,  Anna  Laura  Taylor?  Upon  a  fair  con- 
struction of  the  certificate,  the  by-laws  of  the  order  are  a  part  of  the  contract. 
Therefore,  by  accepting  the  certificate,  the  member  Taylor  obligated  himself 
to  comply  with  the  by-laws,  and  agreed  that  payment  should  be  made  to  the 
executors  for  the  benefit  of  his  daughter,  unless  the  certificate  should  be  sur- 
rendered by  him,  and  another  issued  at  his  request,  in  accordance  with  the 
laws  of  the  order.  He,  and  all  concerned,  would  have  been  bound  by  the 
by-laws,  even  though  there  had  not  been  such  a  reference  to  them  in  the  cer- 
tificate. 

Benevolent  associations,  such  as  the  Royal  Arcanum  appears  to  be,  are  in 
the  nature  of  mutual  insurance  companies.  Persons  who  become  members 
of  such  associations,  and  accept  certificates,  are  bound  to  talce  notice  of  the 
by-laws.  They  enter  into  and  become  a  part  of  the  contract  the  same  as  if 
they  were  written  out  in  the  certificate.  Bauer  v.  Samson  Lodge  KniyhU 
of  Pythian,  102  Ind.  262,  1  N.  E.  Hep.  571.  Whatever  rights  beneficiaries 
have  in  life  policies,  they  have  by  virtue  of  the  contract  between  the  insur- 
ance company  and  the  assured.  In  the  case  of  an  ordinary  insurance  policy, 
the  riglits  of  the  beneficiaries  in  the  policy,  and  to  the  amount  to  be  paid 
upon  the  death  of  the  assured,  is  a  vested  right,  vesting  upon  the  talking  ef- 
fect of  the  policy.  That  right  cannot  be  defeated  by  the  separate  or  the  com- 
bined acts  of  the  assured  and  insurance  company,  without  the  consent  of  the 
beneficiary.  Harley  v.  Heist,  86  Ind.  197,  and  authorities  there  cited;  Dam- 
ron  v.  Penn  ifut.  Life  Ins.  Co.,  99  Ind.  478,  and  cases  there  cited.  As  in 
other  cases,  so  here,  whatever  right  or  power  Taylor,  the  assured,  had,  to  and 
over  the  certificate,  was  by  virtue  of  the  terms  of  the  certificate,  arid  the  by-laws 
of  the  order,  which,  together,  constituted  the  contract  between  him  and  the 
order;  and  whatever  rights  the  beneficiary,  Anna  Laura,  had,  or  now  has,  to 
the  fund  to  be  and  in  this  case  paid  upon  the  death  of  the  assured,  her  father, 
she  had  and  has  by  virtue  of  the  same  contract.  It  should  be  observed  that 
the  Royal  Arcanum  is  not  a  domestic  corporation,  and  hence  not  affected  by 
section  3858  of  our  statute,  (Rev.  St.  1881.)  Presbyterian  Mut.  Assur,  Fund 
V.  Allen,  106  Ind.  593,  7  N.  E.  Rep.  817. 

If,  then,  the  lloral  Arcanum  were  to  be  treated  as  an  ordinary  life  insur- 
ance company,  and  the  certificate  as  an  o^dinary  life  policy,  it  would  be  clear 
that  Taylor,  the  assured,  bad  no  authority,  by  will  or  otherwise,  to  change 
the  beneficiary,  nor  in  any  way  affect  her  rights  without  her  consent.  For 
many,  and  indeed  for  most,  purposes,  mutual  benefit  associations  are  insur- 
ance companies,  and  tlie  certificates  issued  by  them  are  policies  of  life  insur- 
ance, governed  by  the  rules  of  law  applicable  to  such  policies.  There  are, 
however,  some  essential  differences  usually  existing  between  the  conti'acts 
evidenced  by  such  certificates  and  the  ordinary  contract  of  life  insurance. 
Presbyterian  Mut.  Assur.  Fund  v.  Allen,  supra;  Elkhart  Mut.  Aid  Benet. 
a  Seli^Ass'n  v.  Houghton,  103  Ind.  286.  2  N.  E.  Rep.  763;  Bauer  v.  8am^ 
son  Lodge  Knights  of  Pythias,  supra. 

The  most  usual  difference  is  the  power  on  the  part  of  the  assured  in  mutual 
benefit  associations  to  change  the  beneficiary.    But,  as  in  either  cose  the 
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rights  of  the  beneficiary  are  dependent  upon  and  flxed  by  the  contract  between 
the  assured  and  the  company  or  association,  there  seems  to  be  no  reason  why 
the  assured  should  have  any  greater  power  to  change  the  beneficiary  in  one 
case  than  in  the  other,  except  as  that  power  may  be  inherent  in  the  nature  of 
the  association,  or  is  reserved  to  him  by  the  constitution  or  by  the  laws  of  the 
association,  or  by  the  terms  of  the  certificate.  In  the  case  before  us  the  right 
and  power  of  the  assured,  Taylor,  to  change  the  beneficiary,  was  reserved  to 
him  by  the  by-laws  of  the  order,  and  recognized  in  the  certificate.  Because  of 
that  reservation  the  beneficiary,  Anna  Laura,  did  not  have  a  right  in  and  to 
ttie  certificate,  and  the  amount  to  be  paid  upon  the  death  of  the  assured 
vested  in  such  a  sense  that  it  could  not  be  defeated.  But  it  would  be  saying 
too  much  to  say  that  she  had  no  rights.  She  was  the  beneficiary  named  in 
the  certificate.  The  executors,  so  far  as  shown  by  the  terms  of  the  certificate, 
had  no  rights  at  all,  either  in  or  to  the  certificate,  or  to  the  amount  to  be  paid 
by  the  association.  So  far  as  shown  by  that  certificate,  they  were  mere  trus- 
tees to  collect  the  amount  for  the  use  and  benefit  of  the  real  beneficiary, 
Anna  Laura.  So  long  as  the  contract  remained  as  executed,  she  had  the 
right  of  a  beneficiary,  subject  to  be  defeated  by  a  change  of  the  beneficiary  by 
the  assured.  So  long  as  the  certificate  remained  as  executed,  the  assured  bad 
reserved  to  himself  the  power  to  change  the  beneficiary,  and  that  was  the  ex- 
tent of  his  right  in  or  power  over  the  certificate,  or  the  amount  agreed  to  be 
paid  at  his  death.  He  had  no  interest  in  or  to  either  the  certificate  or  the 
amount  agreed  to  be  paid  that  would  have  gone  at  his  death  to  his  personal 
representatives.  By  virtue  of  the  by-laws  and  the  certificate  which,  as  we 
have  seen,  constituted  the  contract  between  him  and  the  Boyal  Arcanum,  he 
had  power  to  change  the  beneficiary.  That  same  contract  fixed  the  mode  and 
manner  in  which  that  change  might  be  made.  And  we  think  that,  tailing 
the  by-laws  and  certificate  tugetber,  the  mode  and  manner  of  changing  the 
beneficiary  was  fixed  as  definitely,  and  was  as  binding  upon  the  asanreid,  as 
was  the  right  to  make  such  change  binding  upon  the  association  and  the  ben- 
eficiary. In  other  words,  under  the  contract,  the  assured  had  a  right  to 
ehange  the  beneficiary,  provided  he  made  the  change  in  the  manner  provided 
in  the  contract.  The  agreement  was  that  he  might  change  the  beneficiary  by 
snrrendering  the  certificate,  and  taking  another  payable  to  such  beneficiary 
"dependent  upon  him, "  as  he  might  direct.  In  that  contract  Anna  Laura, 
the  beneficiary,  had  such  an  interest  as  that  she  had  and  has  the  right  to  in- 
sist that,  in  order  to  cut  her  out,  the  change  of  beneficiary  should  be  made  in 
the  manner  provided  in  the  contract.  The  contract  clearly  contemplated  that 
the  change  should  be  made  and  perfected  by  the  assured  during  his  life-time. 

It  was  not  contemplated  that  he  might  make  such  a  change  by  will,  of 
which  neither  the  association  nor  the  beneficiary  named  in  the  certificate 
would  have  notice  before  his  death,  and  which  would  not  take  effect  until 
after  his  death. 

In  many  of  the  cases  reported  in  the  books,  it  appears  that  such  associa- 
tions bad  provided  in  their  by-laws  and  certificates  that  changes  of  beneficia- 
ries might  be  made  by  the  will  of  the  assured.  In  the  absence  of  such  pro- 
visions, the  decided  weight  of  authority  is  that  such  changes  cannot  be  made 
by  will,  and  that,  to  be  effectual  and  binding  upon  the  beneficiary  named  in 
the  certificate,  they  must  be  made  in  the  mode  and  manner  provided  in  the 
by-laws  and  certificate.  In  other  words,  tliat  they  must  be  made  in  the  man- 
ner and  mode  provided  in  the  contract.  From  the  by-laws  and  certificate  b^ 
fore  us,  it  is  clearly  apparent,  also,  that  the  undertaking  on  the  part  of  the  as- 
sociation was  not  to  pay  a  sum  of  money  for  the  benefit  of  the  estate  of  the 
assured,  but  for  the  benefit  of  members  of  his  family,  and  those  dependent 
upon  him.  Under  the  second  by-law  set  out  above,  the  member  was  required 
to  enter  upon  his  application  the  name  or  names  of  the  members  of  his  &m- 
ily,  or  those  dependent  upon  him,  to  whom  he  desired  his  benefits  paid,  sub- 
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ject  to  such  future  disposal  of  the  benefits  among  his  dependents  as  he  might 
thereafter  direct.  By  the  third  by-law,  the  association  agreed  that,  upon  a 
suiTender  of  the  certificate  by  the  member,  it  would  issue  another  to  him  pay- 
able to  such  beneficiary  or  benficiaries  dependent  upon  him  as  he  migiit  direct. 
Thus,  under  the  by-laws,  the  assured  might  substitute  a  new  beneficiary,  pro- 
vided  such  beneficiary  was  a  member  of  liis  family,  or  dependent  upon  him,  and 
provided  the  change  of  beneficiary  was  made  in  the  manner  prescribed  in  the 
by-laws.  Taylor,  the  assured,  did  not  make  a  chahge  of  beneficiary  in  the 
manner  prescribed  in  the  by-laws,  nor  did  he  name  as  new  beneficiaries  mem- 
bers of  his  family  only,  or  those  dependent  upoa  him.  He  disregarded  the 
provisions  of  the  by-laws  prescribing  the  manner  of  changing,  and  prescrib- 
ing what  class  of  persons  might  be  named  as  beneficiaries,  and  attempted  to 
make  a  change  by  his  will.  It  is  true  that  he  did  not  attempt  to  deprive  the 
daughter  of  all  rights  as  beneficiary,  but,  treating  the  certificate  as  though  it 
belonged  absolutely  to  him,  undertook  to  dispose  of  the  amount  to  be  paid  at 
his  death  by  directing  how  it  should  be  managed  by  the  executors  of  his  will, 
and  directing  that  they  should  use  the  income  from  it  as  assets  of  hia  estate 
for  the  payment  of  his  debts.  And  finally,  without  changing  the  beneficiary 
in  the  manner  prescribed  in  the  by-laws,  he  undertook  to  deal  with  thecertifi- 
oite,  and  the  amount  to  be  paid  upon  it  at  his  death,  as  though  the  daughter 
had  no  riglits  to  eith<>r,  except  as  might  be  bestowed  by  his  will,  und  as  though 
they  both  belonged  to  him  to  be  disposed  of  by  will  aa  his  property.  And, 
thus  treating  tliem,  he  undertook  to  dispose  of  the  fund  by  giving  it  to  others, 
neither  members  of  his  family  nor  dependent  upon  him,  provided  the  daughter 
did  not  attain  the  age  of  21  years.  Without  further  elaboration  upon  this 
branch  of  the  case,  our  conclusion  is  that  Anna  Laura,  having  lieen  named  in 
the  certificate  as  the  beneficiary,  and  there  having  been  no  cliange  of  benefi- 
ciary in  the  manner  prescribed  in  tlie  by-laws  of  the  association,  she  became 
the  absolute  owner  of  the  insurance  fund  upon  the  death  of  her  father,  unaf- 
fected by  the  will.  As  fully  sustaining  our  conclusion  we  cite  the  following 
cases:  MoBorda  Mut.  Ben.  8oa.  v.  BurkJuirdt,  10  N.  E.  Rep.  79;  Supreme 
Lodge  Knights  <if  Pythias  of  the  World  v.  Sdhmidt,99>  Ind.  374;  Stephen- 
son v.  St^henson,  64  Iowa,  534, 21  N.  W.  Hep.  19:  Hellenherg  v.  District  No, 
1  of  Independent  Order  of  B'nai  Berith,  94  N.  Y.  580;  VoUmarui'  Appeal, 
(Langs' Bstate,)ii2  Fa.  St. 50;  Eastman  v. Provident  Mut.  Heli^Ats'n, (K. 
H.)  20  CSent.  Law  J.  266;  Coleman  v.  Supreme  Lodge  Knights  ^ Honor,  18 
Mo.  App.  189,  141ns.  Law  J.  635;  Daniels  v. Pratt,  10  N.  £.  Bep.  166:  Su- 
preme Lodge  KnighU  of  Honor  v.  Ifatm,  (Mich.)  22  Cent.  Law  J.  274,  26  N. 
AV.  Hep.  826;  Gould  v.  Emerson,  99  Mass.  154;  Kentucky  MasonUs  Mut,  Life 
Ins.  Co.  v.  Miller,  13  Bush,  489;  Hogle  v.  Guardian  Life  Ins.  Co.,  1  Blge- 
low,  Cas.  Ins.  597;  Worley  v  North- Western  Masonic  Aid  Ass'n,  10  Fed. 
Bep.  227,  11  Ins.  Law  J.  141,  8  McCrary,  53;  McClure  v.  Johnson,  56  low», 
620,  10  N.  W.  Rep.  217;  Maryland  Mut.  Ben.  Soo.  v.  Clendine,  44  Md.  429. 
Appellees'  counsel  cite  and  rely  upon  the  cise  of  Splavm  v.  Che7O,60  Tex.  532. 
That  case  is  not  in  harmony  with  what  we  hold  here  as  to  the  want  of  power 
by  the  assured  to  change  the  beneficiai7  by  a  will ;  nor  is  it  in  harmony  with  the 
cases  above  cited.  It  was  held  in  that  case  that  the  by-law  providing  a  mode 
for  changing  the  beneficiary  was  directory  only;  that  it  was  for  the  benefit  of 
the  association  alone,  and  might  be  wiiived  by  it ;  that,  the  association  not 
objecting,  the  assured  might  change  the  beneficiaries  by  a  will;  and  that  the 
beneficiaries  named  in  the  certificate  could  not,  after  the  death  of  ttie  assured, 
be  heard  to  say  that  there  had  been  no  change  of  beneficiaries  in  tlie  manner 
provided  in  the  by-laws.  As  we  have  already  said,  in  effect,  in  the  case  be- 
fore us,  our  judgment  is  that  the  mode  and  manner  of  changing  the  bene- 
ficiary was  as  obligatory  upon  the  contracting  parties,  and  «ill  concerned,  as 
was  the  reservation  of  the  power  to  the  assured  to  make  such  change.  The 
beneficiary,  Anna  Laura,  did  not  have  an  indefeasible  right  in  the  contract 
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evidenced  by  the  certificate,  nor  in  tlie  amount  to  be  paid  upon  it  upon  tlie 
death  of  the  assured;  but  she  had  an  interest  in  them  subject  to  be  defeated 
by  tiie  change  of  beneficiary  in  the  mode  and  manner  provided  by  the  by-laws, 
which  were  a  part  of  the  contract.  Supreme  Lodge  Knights  of  Pythias  v. 
Schmidt,  supra.  Taylor,  the  assured,  neither  changed,  nor  attempted  to 
change,  the  beneficiary  in  tlie  mode  and  manner  provided  in  the  by-laws.  He 
could  not  Mccomplisli  that  end,  nor  affect  the  ultimate  rights  of  tlie  bene- 
ficiary, by  a  will.  Upon  his  death,  therefore,  Anna  Laura  became  entitled 
to  the  amount  to  be  paid  upon  the  certificate  as  her  absolute  property.  Ap- 
pellees, executors,  having  collected  from  the  Royal  Arcanum,  liold  the  amount 
so  collected  in  trust  for  her,  but  tliey  have  no  right  to  control,  manage,  and 
dispose  of  the  fund  as  directed  by  the  will,  because  as  to  that  fund  the  will  is 
of  no  effect.  The  fund  belonging  absolutely  to  her,  her  guardian  is  entitled 
to  it,  to  control  and  manage  it  as  the  court  may  direct  until  she  shall  have  ar- 
rived at  the  yeara  of  majority.  The  court  below,  therefore,  erred  in  overrul- 
ing the  demurrer  to  appellees'  answer. 

In  answer  to  counsel,  it  is  sufficient  to  say  that  the  fact  that  Ta}'lor  made 
his  will  upon  the  same  day  that  he  requested  the  certificate  to  be  so  made,  as 
that  the  amount  should  be  paid  to  his  executors  for  the  benefit  of  his  daugh- 
ter, can  make  no  difference.  The  will  constituted  no  part  of  the  contract  be- 
tween him  and  the  Hoyal  Arcanum.  That  order  agreed  in  the  certificate  to 
pay  the  amount  to  "Samuel  Taylor  and  Martin  Y.  McGUliard,  (executors,) 
for  the  benefit  of  Anna  Laura  Taylor,  (daughter,) "  but  it  in  no  way  consented 
that  the  beneficiary  should  be  changed,  nor  that  the  fund  should  in  any  way 
be  turned  away  from  her,  by  the  will  of  the  assured.  Indeed,  there  ia  noth- 
ing to  show  that  the  agents  and  officers  of  the  order  had  knowledge  that  any- 
thing of  the  sort  had  been  attempted  by  the  assured. 

The  judgment  is  reversed,  at  the  cost  of  appellees,  and  the  cause  remanded, 
with  instructions  to  the  court  below  to  sustain  appellant's  demurrer  to  the 
answer,  and  to  proceed  in  accordance  with  this  opinion. 

(lU  Ind.  74) 

Post,  Adm'r,  «.  Loset  and  others. 
(Supremt  Qmrt  if  Indiana.    May  23,  1887.) 

1.  Pbjvoipai>  ard  Sokety— DiaoRABOK  OF  PrihoifaIi  id  Baskbuitot. 

Where  the  discharge  of  the  principal  takes  place  by  operatibu  of  law,  a»  by  an 
adjudicatiuD  in  bankruptcy,  the  surety  Is  not  released  thereby. 

2.  Same — Releasb  of  Sdrbty — Moetoags  by  Mabbieb  Woman. 

In  order  that  an  extension  of  time  of  payment  may  release  a  surety,  U  is  essen- 
tial that  the  payee  shall  Have  knowledge  of  the  suretyship;*  but  when  a  person 
takes  a  nioTtgage  on  the  separate  property  of  a  married  woman,  knowing  her  to  be 
snch,  and  that  it  is  her  separate  property,  he  is  buund  to  inquire  as  to  the  consid- 
eration, and,  unless  misled  by  the  wife,  ne'will  be  held  to  have  acquired  knowl- 
edge of  the  facts  which  prudent  inquiry  could  have  discovered. 
S.  Sake — Release— Extensiok  of  Time. 

Under  the  Indiana  statutes  in  force  in  1875,  a  wife  might  mortage  her  separate 
property  for  her  husband's  debt,  and  a  mortgage  so  made  was  not  rendered  invalid 
by  the  change  in  the  statute  prohibiting  the  wife  from  becoming  surety,  but  she 
has,  in  sucii  case,  the  same  rights  as  surety  as  if  she  were  sole,  and  may  be  released 
by  a  binding  contract  for  extension  of  time  made  between  her  husband  and  thq 
creditor  without  her  consent.* 

>As  to  the  discharge  of  the  surety  by  extension  of  time,  see  Citizens'  Bank  t.  Bameay 
(Iowa,)  80  N.  W.  Rep.  859,  and  note. 

'Where  a  married  woman  joins  her  husband  as  principal  in  execnting  a  note  and 
mortgage  on  her  real  estate,  to  secure  a  loan  for  the  purpose  of  removing  a  prior  lien 
thereon,  she  thereby  becomes  liable  the  same  as  if  sole.  Fawkner  v.  Scottish-American 
Mortg.  Co.,  (Ind.)  8  N.  E.  Rep.  689.  In  Indiana  a  married  woman's  contract  of  surety- 
ship m  any  form  ia  void.    See  note  to  Fawkuer  v.  Scottish- American  Mortg.  Co.,  lupra. 
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4.  Samb— Niw  Pbomisb— DiscnAKGit  in  Bawkboftcy— Extknbiow  or  Tims. 

The  fact  that  the  new  contract,  in  such  case,  is  made  after  the  principal  has  ob- 
tained his  discharge  in  baniiriiptcy,  makes  no  difference,  tor  the  moral  obligation 
forma  a  sutiicieiit  consideration,  and  the  discharge  could  ia  no  way  affect  the  con- 
tract  of  the  surety.' 

Appeal  from  superior  court,  Marion  county. 

Claypool  &  Ketcham,  for  appellant.    Byfldd  &  Rowland,  for  appellees. 

Z01.LAB8,  C.  J.  On  the  second  day  of  September,  1875,  Robert  C.  Losey,  for 
bis  own  use  and  benefit,  borrowed  of  appellant's  decedent,  Jacob  Hubner,  a 
sum  of  money,  to  be  repaid  in  tliree  years.  As  evidence  of  the  debt  created 
by  the  loan,  Robert  C.  Losey,  and  his  wife,  Emma  J.,  appellee  herein,  exe- 
cuted and  delivered  to  said  decedent  a  promissory  note.  At  tlie  same  time, 
and  to  secure  payment  of  the  note,  Emma  J.,  her  husband,  Robert  C,  join- 
ing, executed  and  delivered  to  said  decedent  a  mortgage  upon  her  separate  real 
estate.  She  executed  the  note  and  gave  the  mortgage  as  surety  for  her  hus- 
band, and  in  no  other  capacity ;  the  money  neither  having  been  borrowed  nor 
used  by  her,  nor  used  for  her  benefit  in  any  way  to  make  her  property  pri- 
marily liable.  On  the  sixth  day  of  August,  1878,  Robert  C.  Losey  was  dis- 
charged in  banlcruptcy  from  all  of  his  debts,  including  said  note. 

On  the  twenty-ninth  day  of  September,  1878,  he  and  the  decedent,  payee  of 
the  note,  without  the  consent  or  knowledge  of  Emma  J.,  entered  into  an  agree- 
ment, which  they  indorsed  upon  the  back  of  the  note,  as  follows:  "In  consid- 
eration of  the  extension  of  time  for  three  years  from  September  2,  1878,  and 
the  reduction  of  the  rate  of  interest  from  ten  per  cent,  to  six  per  cent,  per 
annum,  I  hereby  assume  to  pay  promptly  the  interest  at  six  per  cent,  semi-an- 
nually, and  the  principal  of  the  witliin  note  on  or  befoi-e  September  2,  1881. 
R.  C.  Losey."  Subsequent  to  said  agreement,  Robert  C.  paid  several  install- 
ments of  interest  on  the  note.  At  the  time  the  note  and  mortgage  were  ex- 
ecuted, and  at  the  time  the  above  written  agreement  was  made,  the  payee  and 
mortgagee  knew  that  Robert  C.  and  Emma  J.  Losey  were  husband  and  wife, 
that  the  real  estate  mortgaged  was  her  separate  property,  and  that  she  exe- 
cuted the  note  and  mortgage  as  surety  for  her  husband,  and  In  no  other  ca- 
pacity. 

The  above  are  substantially  the  facts  specially  found  by  the  court  below. 
Upon  those  facts  t))e court  rendered  judgment  in  favor  of  the  plaintiff  against 
Robert  0.  Losey  for  the  amount  of  the  note,  and  for  Emma  J.  for  costs,  hav- 
ing concluded,  as  a  matter  of  law,  that,  by  reason  of  the  foregoing  facts,  the 
mortgage  was  discharged  and  satisfied  and  her  real  estate  released.  The  ques- 
tion for  decision  here  concerns  the  rights  of  the  wife,  Emma  J. 

Under  the  present  statutes  a  wife  may  not  mortgage  her  separate  property 
to  secure  her  husband's  debts.  The  mortgage  in  suit  was  executed  in  1875. 
Under  the  statutes  then  in  forcesuch  a  mortgage  was  valid.  Its  validity  was 
not  affected  by  the  cliaiige  in  the  statutes.  It  is  well  settled  that  a  wife  who 
has  mortgaged  her  separate  property  for  her  husband's  debt,  when  she  may  do 
so,  is  in  the  position  of  surety,  and  entitled  to  all  the  rights  of  a  surety,  and 
that  her  liability  and  the  mortgage  lien  are  discharged  by  an  extension  of  time 
of  payment  without  lier  consent,  if  the  extension  be  a  binding  obligation  upon 
the  mortgagee.  Her  rights  in  this  respect  are  the  same  as  if  she  were  sole. 
Trentman  v.  Eldridge,  98  Ind.  525,  (534,)  and  cases  there  cited;  Bank  of 
Albion  V.  Bums,  46  N.  Y.  170;  Smith  v.  Toumsend,  26  N.  Y.  479.  Rely, 
ing  upon  this  rule  of  the  law,  counsel  for  Emma  J.  contended  that  the  agree- 

'The  moral  obligation  to  pay  a  debt  discharged  by  proceedings  in  bankruptcy  Is  a 
sufficient  consideration  to  support  a  promise.  Hobaugh  t.  Murphy,  (Pa.)  7  Atl.  Rep. 
13i«. 
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ment  between  the  husband  and  the  decedent,  the  payee,  indorsed  upon  the 
back  of  the  note,  operated  as  an  extension  of  the  time  of  payment,  and  thus 
released  Iter  property.  In  response  to  that  contention,  counsel  for  appellant 
contend,  in  the  first  place,  that  the  evidence  does  not  show  that  the  decedent, 
payee,  at  any  time  had  notice  that  Emma  J.  was  surety  for  her  husband,  and 
that  hence  she  cannot  avail  herself  of  the  rule  which  releases  a  surety  by  an 
extension  of  the  time  of  payment;  and,  in  the  second  place,  that  she  cannot 
avail  herself  of  that  rule  for  the  reason  that  the  husband  had  been  discharged 
in  bankruptcy,  and  thereby  became  a  stranger  to  the  note.  These  in  their  or- 
der. In  order  that  an  extension  of  the  time  of  payment  may  release  the  surety, 
it  is  essential  that  the  payee  shall  have  knowledge  of  the  suretyship.  Daven- 
port V.  King,  63  Ind.  64;  MoCloskey  v.  Indianapolis  Manvfacturers'',  etc.. 
Union,  67  Ind.  86;  Arms  v.  Betiman,  73  Ind.  85;  Qipson  v.  Ogden,  100  Ind.  20. 
When,  however,  a  person  accepts  a  mortg.ige  in  his  favor  upon  the  separate 
property  of  a  married  woman,  knowing  her  to  be  a  married  woman,  and  that 
the  property  is  her  separate  property,  he  is  bound  to  inquire  concerning  the 
consideration,  and  ascertain,  if  he  may  by  reasonable  inquiry,  from  her, 
whether  it  is  for  the  beneOt  of  another,  and,  unless  misled  by  the  conduct  or 
representations  of  the  wife,  he  will  be  held  to  have  acquired  knowledge  of 
the  facts  which  prudent  inquiry  could  have  discovered.  Cupp  v.  Campbell, 
103  Ind.  213.*  See  Smith  v.  I'oumsend,  supra.  Under  this  rule,  and  under 
a  less  liberal  rule,  there  is  evidence  sufficient  to  justify  the  court  below  in  find- 
ing that  the  payee  knew  that  Emma  -T.  waa  a  married  woman,  and  tiiat  she 
was  mortgaging  her  separate  real  estate  to  secure  a  debt  of  her  husband,  not- 
withstanding she  signed  the  note  with  him.  Being  a  married  woman,  she 
was  not  personally  liable  upon  the  note.  There  was  in  the  mortgage  an  agree- 
ment to  pay  the  amount  thereby  secured.  That  agreement  made  the  mortgage 
effective,  so  far  as  the  right  to  foreclose  was  concerned,  but  created  no  per- 
sonal liability  against  her.    Trentman  v.  Eldridge,  supra. 

Robert  C.  Losey  was  discharged  in  bankruptcy  from  all  his  debts,  including 
that  for  which  the  mortgage  in  suit  was  given.  That  discbarge  released  him 
absolutely  from  all-legal  and  personal  liability  upon  the  note,  and  the  agree- 
ment to  pay  contained  in  the  mortgage.  Root  v.  Espy,  93  Ind.  511.  Ordi- 
narily, a  surety  is  released  when  the  debt  for  which  he  is  surety  is  discharged; 
and,  ordinarily,  a  mortgage  given  to  secure  tlie  payment  of  a  debt,  and  hav- 
ing in  it  no  promise  to  pay  such  debt,  becomes  ineffectual,  and  is  barred  when 
the  debt  is  barred,  or  in  any  way  discharged.  Lilly  v.  Dunn,  96  Ind.  220; 
Bridges  v.  Bloke,  106  Ind.  332,  6  N.  E.  Rep.  838. 

Those  general  rules  apply  where  the  discharge  of  the  principal  debt  and 
debtor  is  by  some  act  or  neglect  of  the  creditor,  and  not  to  a  disch;irge  by 
operation  of  law,  being,  as  it  is,  against  the  consent,  and  beyond  the  power, 
of  the  creditor.  Phillips  v.  Solomon,  42  Ga.  192.  In  speaking  of  the  rights 
and  liabilities  of  sureties,  and  the  effect  of  the  bankrupt  law  thereon,  the  court 
there  said:  "We  are  inclined  to  think  that  it  was  not  the  intent  of  congress 
to  do  anything  more  than  to  declare  that  the  act  should  not  be  construed  so  as 
to  discharge  sureties,  and  that  this  was  done,  not  so  much  to  fix  the  law  of 
the  case,  as  by  way  of  caution  to  prevent  the  act  from  being  construed  to  have 
an  effect  that,  by  its  terms,  it  would  not  have.  In  other  words,  the  contract 
of  a  surety,  as  it  is  understood  in  the  commercial  world,  is  always  conditioned 
that  the  surety  shall  not  be  discharged  by  the  bankruptcy  of  the  principal." 
It  was  further  said  that  the  sections  of  the  bankrupt  law  upon  the  subject  of 
sureties  were  only  in  furtherance  of,  and  declaratory  of,  what  would  have 
been  true  had  those  sections  not  l>een  put  in  the  act.  The  court  also  quoted, 
with  approval,  the  following,  from  Theobald  on  Principal  and  Surety:  "The 
obligation  of  the  surety,  also,  in  general,  becomes  extinct  by  the  extinction 
of  the  obligations  of  the  principal  debtor.    An  exception  to  this  role  takes 
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place  wbenever  the  extinction  of  the  obligation  of  the  principal  arises  from 
causes  such  as  bankruptcy  and  certificate,  which  originate  with  law,  and  not 
in  the  voluntary  acts  of  creditors."  Sne,  also,  Gregg  v.  Wilson,  50  Ind.  490; 
and,  to  the  same  effect.  Pars.  Notes  &  B.  249;  Pars.  Cont.  29;  Ward  v.  John- 
ton,  13  Mass.  148;  Blum.  Bankr.  543. 

Wliatever  may  have  been  the  purpose  or  necessity  of  it,  the  baclcrupt  law 
under  which  Losey  was  discharged,  provided,  in  explicit  terms,  that  no  dis> 
charge  under  it  should  release,  discbarge,  or  aifect  any  person  liable  for  the 
same  debt,  for  or  with  the  bankrupt,  either  as  indorser  or  surety,  etc  Bump, 
Bankr.  (9th  £d. )  372,  and  cases  there  cited.  See,  also.  King  v.  Central  Sank, 
6  Ga.  257;  Hall  v.  Fowler,  6  Hill,  630;  Camp  v.  mfford.  7  Hill,  169;  Knapp 
v.  Anderson,  15  N.  B.  B.  816;  Bregg  v.  Wilson,  50  Ind.  490.  The  above- 
mentioned  provision  of  the  bankrupt  act,  as  interpreted  by  the  courts,  and  the 
generail  principles  of  law,  require  a  holding  here  that  the  mortgage  in  suit 
was  not  discharged  by  the  discharge  in  bankruptcy  of  Roliert  C.  Losey,  the 
principal  debtor.  In  re  Hartel,  7  N.  B.  B.  659.  See,  also,  Catterlin  T. 
Armstrong,  101  Ind.  268. 

Emma  J.  having  mortgaged  her  property  for  the  debt  of  Bobert  C,  and 
thus  occupying  the  position  of  surety,  he  was  liable  to  her  for  whatever  might 
be  collected  from  her  property  in  payment  of  the  debt.  In  that  sense  he  wa* 
her  debtor.  She  was  in  a  position  to  have  caused  the  debt,  to  secure  which 
the  mortgage  was  given,  to  be  proved  against  the  bankrupt  estate  of  the 
debtor,  in  order  that  it  might  l>e  reduced  by  whatever  dividends  were  made, 
if  any.  Such  proof  was  expressly  authorized  by  the  bankrupt  law,  and,  be- 
cause that  proof  might  have  l>een  made,  the  discbarge  of  Bobert  C.  Losey  dis> 
charged  him  from  all  liability  to  Emma  J.  by  reason  of  tlie  mortgage.  Blum. 
Bankr.  a.  545;  Bump,  Bankr.  582;  Maoe  v.  Wells,  7  How.  272;  Baker  v. 
Vasse,  1  Cranch,  0.  C.  194;  Hunt  v.  Tatflor,  4  N.  B.  R.  683;  Kerr  v.  Ham- 
Uton,  1  Cranch,  C.  G.  646;  In  re  Perkins,  10  N.  B.  B.  529;  Brandt,  8ur.  8 
189. 

It  results,  from  what  we  have  said,  that,  after  the  discharge  of  Losey  ia 
bankruptcy,  he  was  neither  liable  upon  the  note,  or  otherwise,  to  the  payee, 
nor  was  he  in  any  way  liable  to  Emma  J.,  who,  by  reason  of  the  mortgage 
upon  her  separate  property,  occupied  the  position  of  surety.  Did,  then,  the 
agreement  between  the  bankrupt  debtor  and  the  payee  and  mortgagee  release 
her  and  her  property  as  surety?  The  rule  is  universal  that  an  extension  of 
the  time  of  payment  by  the  creditor,  by  a  binding  contract  with  the  principalt 
and  without  the  knowledge  and  consent  of  the  surety,  will  release  the  surety. 
While  there  is  no  substantial  disagreement  between  law  authors  and  courts 
as  to  tl\e  reason  upon  which  the  rule  rests,  there  is  some  diversity  in  the  state- 
ment of  those  reasons.  It  is  sometimes  said  that  the  reason  why  an  exten- 
sion of  the  time  of  payment  discharges  the  surety  is  that  he  would  be  entitled 
to  the  creditor's  place  by  substitution,  and  the  creditor,  by  agreement  with 
the  principal  debtor  for  an  extension  of  the  time  without  the  surety's  con- 
sent, disables  him  from 'suing  when  he  would  othnrwise  be  entitled  to  du  so, 
upon  payment  of  the  debt.  The  case  of  Tieman's  Bx'rs  v.  Woodrtiff,  6  Mo- 
I^n,  350,  was  made  to  rest  upon  that  reason.  There,  after  the  maturity  of 
the  note,  and  after  the  discharge  in  bankruptcy  of  the  principal  debtor,  the 
creditor  entered  into  a  sealrd  agreement  with  him,  without  the  knowledge  or 
consent  of  tlie  surety,  and  for  a  valuable  consideration,  that  lie,  the  creditor, 
would  not,  for  the  space  of  two  months,  commence  any  pi-oceedings,  in  law 
or  equity  or  otherwise,  against  him,  the  principal  debtor,  upon  the  note.  It 
was  held  that  our  bankrupt  law  extinguished  the  debt  of  the  Imnkrupt,  even 
against  the  surety,  and. that,  after  the  discharge  of  the  principal  debtor  th6 
surety  had  no  remedy  but  to  present  his  demand  against  the  est&^  of  M)« 
bankrupt,  and  that  he  hsd  no  recourse  against  the  bankrupt.  At  the  close  at 
the  opinion  it  was  said:  "The  time  given  to  Romeyn,  [the  bankrupt,]  under 
those  circumstances,  by  no  possible  means  could  have  operated  to  the  pr^udioe 
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of  the  defendant,  [the  surety.!  The  settled  rule  of  lav,  therefore,  as  to  the 
eftect  of  giving  time  to  the  prlncipnl  debtor,  does  not  and  cannot  apply  in  this 
case.  After  the  extension  complained  of,  as  well  as  'before  It,  the  indorser 
conld  have. proved  the  extent  of  hi»liiibilily  against  the  bankrupt  estate,  and 
that  was  the  only  remedy  which,  under  the  circumstances,  the  law  gave  him. " 
The  same  reason  for  the  rule  has  been  made  prominent  in  some  of  our  own 
cases.  In  some  of  the  cases  it  has  been  said  that  the  agreement  must  be  such 
as  to  tie  the  hands  of  the  principal  debtor,  and  fetter  and  embarrass  the  surety. 
Wingatey.Wilson,S81nd.79;  Bucklenv.Hvff.Id.m-,  Dickersonv.Board 
Com'rs,  6  Ind.  128;  Harhert  v.  Dumont.  3  Ind.  346. 

Citing  the  case  of  TUman'a  Bx'rg  v.  Woodruff,  sitpra.  Judge  Story,  in 
his  work  on  Promissory  Kotes,  at  section  415,  in  speaking  of  the  extension  t>f 
the  time  of  payment  by  the  creditor,  said:  "Or  if,  being  for  a  valid  considera- 
tion, it  be  of  such  a  nature  that  the  maker  can,  by  law,  obtain  and  entitle 
himself  to  the  same  delay  without  the  consent  of  the  holder,  (as  where  the 
bolder  had  already  been  discharged  from  the  note  in  bankruptcy,)  then  the 
agreement  will  not  operate  as  a  discharge  of  the  indorsera,  for  the  reason  that 
the  indorsers  cannot,  under  such  circumstances,  be  injured  by  the  delay,  or, 
if  injured,  it  is  by  operation  of  law,  and  not  dependent  upon  the  act  of  the 
holder." 

Citing  that  case  also,. Mr.  Daniels.  In  his  work  on  Negotiable  Instruments, 
at  section  1313,  said:  "The  reason  why  extension  of  time  of  paj'ment  dis- 
charges the  surety  is  that  he  would  be  entitled  to  the  creditor's  place  by  sub- 
stitution; and  if  the  creditor,  by  agreement  with  the  principal  debtor,  with- 
out the  surety's  assent,  disables  him  from  suing  when  he  would  be  otherwise 
entitled  to  do  so,  and  thus  deprive  the  surety,  on  paying  the  debt,  from  imme- 
diate recourse  on  this  principal,  the  contract  is  varied  to  his  prejudice;  bence 
he  is  discharged.  But  this  principle,  upon  which  sureties  are  released,  is  not 
a  mere  shadow  without  a  substance.  It  is  founded  upon  a  restriction  of  the 
rights  of  the  sureties,  by  which  they  are  supposed  to  be  injured.  Therefore, 
when  there  is  a  legal  impossibility  of  injury,  the  principle  does  not  apply. 
This  was  decided  to  be  the  case  whei-e  the  maker  of  the  note  was  discharged 
,  bankrupt;  and  an  agreement  between  him  and  the  holder  for  two  months' 

delay,  although  on  a  valid  consideration,  it  was  held  did  not  discharge  the  in- 
dorser. because  the  latter  could  not,  by  making  payment,  have  recourse  against 
him." 
I  If  the  rule  releasing  sureties  by  an  extension  of  the  time  of  payment  rested 

I  upon  the  reason  above  mentioned,  and  upon  none  other,  it  would,  perhaps, 

I  be  the  duty  of  the  court  to  hold  here  that  the  mortgage  by  Emma  J.  was  not 

released  by  the  agreement  made  and  indorsed  upon  the  back  of  the  note.  But 
the  rule,  we  think,  rests  also  upon  another  reason,  quite  as  important  and 
controlling  as  that  already  named,  and  that  is  that  a  valid  and  binding  agree- 
ment between  the  creditor  and  the  principal  debtor,  without  the  consent  or 
knowledge  of  the  surety,  for  an  extension  of  the  time  of  payment,  is  a  modi- 
fication or  alteration  of  the  contract  for  the  performance  of  which  the  surety 
obligated  himself,  or  bound  his  property.  Thnt  reason  is  recognized,  if  not  as- 
serted,in3omeof  ourowncases.  The  general  doctrine,  with  an  exception  which 
we  need  not  here  notice,  as  declared  by  all  of  the  authorities,  is  that,  in  order 
,  to  release  thesurety,  there  must  be  a  newcontract  between  the  creditor  and  the 

principal  debtor,  fixing  the  time  of  payment  at  a  different  date  from  that  fixed 
In  the  original  contract;  that  the  contract  for  extension  must  be  based  upon 
a  new  aud  sufficient  consideration,  and  that  the  extension  must  be  to  a  fixed 
time,  so  that  the  contract  may  embody  the  necessary  elements  of  certainty, 
— ^in  short,  that  the  contract  for  extension  must  embody  the  necessary  ele- 
ments of  a  valid  and  binding  contract.  See  Wingate  v.  Wilson,  supra; 
Chrtaman  v.  Perrtn,  67  Ind.  586;  Hogshead  v.  Williams,  55  Ind.  145;  Coman 
v.  State,  4  Bhtckf.  241;  Sarter  y.  Moore,  5  Blackf.  867.    In  the  case  of 
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Pierce  v.  Goldsherry,  31  Ind.  62,  it  was  said,  In  speaking  of  the  release  of 
sureties  by  an  extension  of  the  time  of  payment:  "It  takes  from  the  surety 
a  right  which  he  had  under  the  contract  into  which  he  entered,  the  exercise 
of  which  may  be  essential  to  his  indemnity."  And  again:  "Sureties  are  fa- 
vorites, and  will  not  be  held  beyond  the  strict  scope  of  their  engagements." 
In  Daniel  on  Negotiable  Instruments,  at  section  1S12, it  is  said:  "Tlie  princi- 
ple that  whatever  discharges  the  principal  discharges  the  surety  is  of  extended 
application,  and  it  is  operative  whenever  anything  is  done  which  relaxes  the 
terms  of  the  exact  legal  contract  by  which  the  principal  is  bound,  or  in  any- 
wise lessens,  impairs,  or  delays  the  remedies  which  the  creditors  may  resort 
to  for  its  enforcement  or  assurance."  In  Story  on  Promissory  Notes,  at  sec- 
tion 414,  is  this:  "On  the  other  hand,  the  indorsers,  by  such  an  agreement 
for  credit  or  delay  for  a  prolonged  period  without  their  concurrence,  would, 
if  the  doctrine  were  not  a.s  above  stated,  be  held  liable  for  a  period  beyond 
their  original  contract,  and  might  suffer  damage  thereby;  or,  at  all  events, 
would  be  bound  by  a  different  contract  from  that  into  which  they  had  en- 
tered." In  stating  the  reason  of  the  rule  releasing  sureties  by  an  extension 
of  the  time  of  payment,  Mr.  Brandt,  in  his  worl:  on  Suretyship,  at  section 
296,  said:  "The  reason  is  that  the  surety  is  bound  only  by  the  terms  of  his 
written  contract,  and,  if  those  are  varied  without  his  consent,  it  is  no  longer 
his  contract,  and  he  is  not  bound  by  it." 

It  therefore  follows  that  the  fact  that  the  principal  is  insolvent,  or  that  the 
extension  would  be  a  benefit  to  the  surety,  if  he  remained  bound,  malces  no 
difference  in  the  rule.  Moreover,  the  surety  has  a  riglit  when  the  debt  is  due, 
according  to  the  original  contract,  to  pay  it,  and  immediately  proceed  against 
the  principal  for  an  indemnity,  and  he  is  deprived  of  this  right  by  such  an  ex- 
tension of  the  time  of  payment.  In  the  case  of  Ide  v.  Churchill,  14  Ohio  St. 
372,  (383,  384,)  Judge  Hanney  said:  "Every contract  is  composed  of  the  ma- 
terial terms  and  stipulations  embraced  in  it,  and,  among  these,  none  is  more 
important  than  the  time  of  performance.  It  follows  from  the  principles  al- 
ready stated,  that  whatever  changes  any  of  these  material  terms  and  stipula- 
tions, so  far  as  to  destroy  the  identity  of  the  obligation  to  which  the  surety 
acceded,  necessarily  discharges  him  from  liability.  An  engagement  to  pay 
money  in  six  months  is  not  the  same  as  one  to  pay  it  in  twelve  months;  and 
if  the  creditor,  by  a  vaUd  agreement  with  tlie  debtor,  extends  the  time  of 
performance  from  the  sliorter  to  the  longer  period,  he  supersedes  the  old  obli- 
gation by  the  new,  and  cannot  enforce  payment  untU  the  longer  period  iias 
elapsed.  If  the  surety  is  sued  upon  the  old  agreement,  to  which  alone  his  un- 
dertaliing  was  accessory,  he  has  only  to  show  that  that  has  ceased  to  exist, 
and  no  longer  binds  his  principal,  and,  if  he  is  sued  upon  the  substituted 
agreement,  he  is  entitled,  both' at  law  and  equity,  to  make  the  short  and  con- 
clusive answer  non  luec  infcedera  veni.  But  such  an  agreement  between  the 
principal  parties  is  perfectly  valid  and  legal;  and  until  some  method  can  be 
devised  for  depriving  the  principal  of  the  benefit  of  a  valid  agreement,  or  of 
binding  the  surety  to  an  agreement  to  which  he  never  acceded,  (&  work  hith- 
erto not  thought  to  be  within  the  power  of  either  the  courts  or  legislature,)  the 
discharge  of  the  latter  must  ensue.  I  am  well  aware  that  tliis  discharge  has 
been  often  thought  to  rest  upon  the  injurious  consequences  of  such  arrange- 
ments, either  real  or  possible,  upon  the  rights  and  interests  of  the  surety;  and 
undoubtedly,  in  most  cases,  such  would  be  their  necessary  tendency.  But,  if  it 
rested  upon  this  ground  alone,  it  would  be  very  difficult,  upon  equitable  priu- 
ciples,  to  extend  the  relief  beyond  the  actual  injury;  while  it  is  universally 
agreed  that  they  work  a  total  discharge,  and  extend  to  cases  where  no  possi- 
ble injury  to  the  surety  could  have  ensued."  In  line  with  the  above  case, 
see  Valley  Nat.  Bank  v.  Meyers,  17  N.  B.  R.  257;  Huffman  v.  Hvibert,  13 
Wend.  375;  Sehnewind  v.  Hacket,  54  Ind.  248. 

In  the  case  of  Haden  v.  Brown,  18  Ala.  641,  it  was  held,  as  in  the  Ohio 
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case  auprtt,  that  the  surety  was  discharged  by  an  extension  of  the  time  of 
payment,  because  such  an  extension  was  a  change  and  alteration  of  the  con- 
tract. 

A  surety  is  bound  only  by  the  strict  terms  of  his  engagement.  He  assumes 
a  burden  of  a  contract,  without  sharing  its  benefits.  He  has  a  right  to  pre- 
scribe the  exact  terms  upon  which  be  will  enter  into  an  obligation,  and  insist 
upon  his  discharge  if  those  terms  are  not  observed.  It  is  not  a  question 
whether  he  is  harmed  by  a  deviation  to  which  he  has  not  assented.  He  may 
plant  himself  upon  the  technical  objection  non  in  hoc  fcedere  veni :  this  is 
not  my  contract.  Marhland  if  in.  &  Manvf'g  Co.  v.  Kimmel,  87  Ind.  560; 
Weed  8.  M.  Co.  v.  Winchell,  109  Ind.  260, 7  N.  E.  Rep.  881;  City  of  La  Fay- 
ette T.  Jame.1.  92  Ind.  240. 

In  the  case  before  us,  Emma  J.  mortgaged  her  separate  'property  as  secu- 
rity for  the  performance  of  the  contract  between  her  husband,  the  debtor,  and 
appellant's  decedent,  the  payee,  as  that  contract  was  evidenced  by  the  note. 
That  contract,  as  thus  evidenced,  measured  and  fixed  the  manner  and  extent 
to  which  her  property  was  to  become  liable.  Irwin  v.  Kilhum,  104  Ind.  113, 
8N.  E.  Rep.  650;  Weed  8.  M.  Co.  v.  Winchell,  supra.  If  then,  there  has 
been  a  modification  or  alteration  of  that  contract,  the  mortgage  cannot  be 
foreclosed.  If  there  has  been  such  a  change  or  modification,  the  property  of 
Emma  J.  cannot  be  made  liable  as  security  for  the  original  contract,  because 
it  no  longer  exists  as  originally  made,  nor  as  security  for  the  contract  as 
changed,  because  that  would  be  to  make  the  surety  liable  beyond  the  scope  of 
the  contract.  The  note  is  not  the  contract,  but  the  evidence  of  it.  In  some 
of  the  cases  above  cited  it  was  expressly  held  that  an  agreement  between  the 
creditor  and  principal  debtor  for  an  extension  of  the  time  of  payment,  not  in- 
dorsed upon  the  note  or  written  instrument,  so  far  as  appears,  operated  as  a 
modification  and  change  of  the  contract  as  evidenced  by  the  note  or  written 
instrument. 

Here,  Losey,  the  principal  debtor,  and  the  payee  not  only  agreed  that  the 
time  of  payment  should  be  extended  beyond  the  time  as  originally  agreed  upon, 
and  named  in  the  note,  but  also  agreed  upon  a  rate  of  interest  for  the  future, 
different  from  that  originally  agreed  upon  and  named  in  the  note.  Not  only 
that,  but  they  indorsed  the  agreement  upon  the  note.  The  agreement,  thus 
indorsed  upon  the  note,  operated  as  a  modification  and  change  of  the  original 
agreement.  In  other  words,  after  the  consummation  of  the  latter  agreement, 
indorsed  upon  the  back  of  the  note,  Losey  and  the  payee  were  no  longer  bound 
by  the  agreement  as  written  upon  the  face  of  the  note,  but  by  that  agreement 
as  modified  and  changed  by  the  subsequent  agreement,  indorsed  upon  the  back 
of  the  note.  After  that  indorsement,  their  agreement  was  to  be  ascertained 
by  an  examination  of  the  face  of  the  note  and  the  indorsement.  The  two 
writings  are  to  be  construed  together.  Together  they  constitute  the  contract 
between  Losey  and  the  payee.  To  hold  otherwise  would  be  to  hold  that  the 
latter  agreement  was  and  is  of  no  validity  whatever.  The  latter  agreement, 
by  its  terms,  is  to  pay  the  note  as  written,  with  a  change  in  time  and  rate  of 
interest.  That  there  was  a  suflicient  consideration  for  that  agreement  there 
can  be  no  doubt.  In  consideration  of  the  change  of  time  and  rate  of  interest, 
Losey  exchanged  a  moral  obligation  only  for  a  legal  liability.  In  our  conclu- 
sion that  the  contract  between  Losey  and  the  payee  is  evidenced  by  the  face  of 
the  note,  and  the  indorsement  upon  the  back  of  it,  we  are  fully  supported  by 
the  cases  of  Beckner  v.  Carey,  44  Ind.  89,  and  Harden  v.  Wolf,  2  Ind.  81. 

It  is  not  easy,  if  it -is  possible,  to  reconcile  with  those  cases  the  case  of  Huff 
V.  Cole,  45  Ind.  SOO,  and  Bucklen  y.  Huff,  53  Ind.  475,  from  the  opinion  in 
each  of  which  cases,  it  may  be  remarked,  there  was  a  dissent  by  one  of  the 
judges,  There  are  some  differences  between  the  indorsement  upon  the  back 
of  &e  note  in  the  cases  before  us,  and  the  indorsement  upon  the  back  of  the 
note  in  those  cases.    The  cases  may  therefore  be  distinguishable.    But,  if 
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there  were  no  differences,  we  should  disapprove  these  cases,  and  follow  the 
cases  of  Beckner  v.  Carey,  and  Harden  v.  Wolf,  supra. 

Tlie  contract  between  Losey  and  the  payee,  as  evidenced  by  the  face  of  the 
note,  and  the  indorsement  upon  the  back  of  it,  is  not  the  contract  between 
theiu  as  it  existed  at  the  time  Emma  J.  executed  the  mortgage,  and  to  secure 
the  performance  of  which  on  the  part  of  Losey  she  mortgaged  her  separate 
property.  Losey  and  the  payee  changed  that  contract  without  her  consent  or 
knowledge,  by  agreeing  upon  a  different  rate  of  interest,  and  a  different  time 
for  payment.  The  contract,  to  secure  which  she  mortgaged  her  property,  can 
be  enforced  by  no  one.  and  for  tlie  contract  as  changed,  neitlier  she  nor  her 
property  is  liable.  To  hold  her  property  liable  upon  the  original  contract,  as 
evidenced  by  the  note,  would^  be  to  hold  it  liable  for  the  default  in  payment 
by  Losey  three  years  before  he  could  be  In  default  u  nder  the  contract  as  changed ; 
and  to  hold  her  property  liable  upon  the  changed  contract  would  be  to  hold  it 
liable  for  a  contract  different  in  time  of  payment,  and  rate  of  Interest,  from 
that  which  entered  into  and  formed  a  part  of  tlie  contract  as  evidenced  by  the 
mortgage.  To  hold  her  properly  liable  upon  the  original  contract  would  be 
to  measure  the  liability  of  the  principal  by  one  standard,  and  the  liability  of 
the  surety  by  another  and  different  standard. 

But  it  is  said  that,  because  Losey  had  been  discharged  in  bankruptcy  from 
all  his  debts,  he  became  a  stranger  to  the  note,  and  that,  therefore,  the  change 
in  the  contract  agreed  to  by  hi  m  cannot  affect  Emma  J.,  or  the  mortgage  given 
by  her.  In  answer  to  that  it  is  sufficient  to  say,  in  the  first  place,  that,  by 
his  discharge,  Losey  did  not  become  in  every  sense  a  stranger  to  the  note. 
The  discharge  released  him  from  all  legal  liability  upon  it,  and  in  that  sense 
extinguished  the  debt;  but  it  did  not  paythe  debt,  nor  release  him  from  the 
moral  duty  of  paying  it.  The  moral  obligation  was  a  sufficient  consideration 
for  his  subsequent  promise  to  pay  it.  Uockett  y.  Jones,  70  Ind.  227;  Shockey 
V.  MilU,  71  Ind.  288;  Meeoh  v.  Lamim,  103  Ind.  515,  3  N.  E.  Eep.  159;  Wills 
V.  Rosa,  77  Ind.  1 ;  Jenka  v.  Opp,  43  Ind.  108^  In  the  second  place,  the  bank- 
ruptcy of  Losey  did  not  destroy,  cliange,  nor  affect  the  contract  of  the  surety. 
Emma  J.  mortgaged  lier  property  to  secure  the  performance  of  the  contract 
between  Losey  and  the  payee  as  it  existed  at  the  time  the  mortgage  was  executed. 
The  discharge  of  Losey  from  legal  liability  upon  the  contract  did  not,  and  could 
not,  affect  her  rights.  Uis  dischiu-ge  from  legal  liability  upon  the  contract 
did  notdestroy  nor  alter  it.  To  hold  that  it  did  would  be  to  bold  that  it  abso- 
lutely released  the  mortgage.  The  contract  between  Losey  and  the  payee,  so 
far,  at  least,  as  the  surety  was  concerned,  remained  the  s^me  af  ter  aa  before  the 
discharge  of  Losey.  The  only  difference  was  that,  by  reason  of  his  discharge, 
he  was  no  longer  legally  liable  upon  the  contract.  He  might,  however,  waive 
the  immunity  afforded  by  his  discharge,  and  pay  the  debt  according  to  the 
terms  of  the  note.  To  secure  the  performance  of  the  contract  according  to  the 
terms  of  the  note,  and  in  no  other  way,  the  separate  property  of  Emma  J.  was 
mortgaged,  in  order  that  Losey  might  again  become  liable  for  the  payment 
of  the  principal  sum,  the  payee  consented  that  the  contract  might  be  changed 
as  to  the  time  of  payment  and  the  rate  of  interest.  The  contract  as  evidenced 
by  the  face  of  the  note,  and  the  indorsement  upon  the  back  of  it,  thus  became 
the  contract  between  Losey  and  the  payee.  By  the  change,  the  contract,  as 
originally  executed,  ceased  to  exist,  both  as  a  legal  and  a  moral  obligation  on 
the  part  of  Losey.  And  this  is  so,  whether  the  new  promise  be  regarded  aa 
a  revival  of  the  original  contract,  so  far  as  consistent  with  it,  or  whether  it 
be  regarded  as  an  entirely  new  contract.  This  suit  is  really  upon  the  changed 
contract,  because  copies  of  the  face  of  the  note,  and  the  indorsement  upon 
the  back  of  it.  are  both  filed  with  the  complaint  as  the  cause  of  action. 

In  any  view  that  may  properly  be  taken  of  the  case,  it  must  be  held  that 
the  property  of  Emma  J.  is  no  longer  liable.  As  the  court  below  so  ruled, 
the  judgment  is  affii-med,  with  costB. 
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(111  Ind.  US)  '  .    ■    .     \  ,   • 

Habteb  e.  £[iZ{ioTH;    .' 

•    {Supreme  Oaurt  of-  Indiana.    May  24,  1887.) 

1.  ApPBAI. — ReCOKD — PBKJtTDIOIAL  ErBOS — jfcxAMIITATION  OP  WlTUBSS — ObJECTIOIT. 

The  supreme  court  will  not  reverse  a  judKtuent  nnleas  the  record  show's  the  ex- 
istence of  the  errors  relied  on,  aiid  that  they  were  pmbably  prejtidicial ;  and,  wit  ere 
«o  objection  is  sustained  to  a  question,  the  facts  expected  to  be  proved  in  answer 
should  be  stated  in  order  tliet  it  may  be  told  wlietlier  ttiere  was  pr^udiciul  error 
or  not. 

2.  Same— EviMNOB— ExciPTioH. 

A  ruling  snstaininft  an  objection  to  the  introduction  of  evidence,  not  excepted  to 
and  not  assigned  as  caose  ibr.  new  trial,  cannot  beqnestioned  on  appeal. 
8.  CorporXttoiw— Bale  6p  Stock — Ihpukd  WAsbantt. 

One  who  sells  oertificatos  of  stuck  in  a  corporation  does  not  thereby  impliedly 
■warrant  that  the  corpoTatioi)  by  which  they  were  issued  is  a  corporation  dejun. 
It  is  sufficient,  so  far  as  any  implied  warranty  is  concerned,  If  tUe^  are  issued  by  • 
corporation  de  facto. 

Appeal  from  oircnit  court,  Montgomery,  county. 

Pavl  <£  Humphries,  for  Appellant.  Ei  C. Snyder,  Hurley  di  Crane,  and 
W.  H.  Thompton,  for  appellee. 

ZOI.I.AB8,  G.  J.  '  Appellant  purchased  from  appellee  certificates  ot  siocK  in  tJiA 
Crawfordsville  &  Shannondale  Consolidated  Turnpike  Company.  He  claima 
that  the  stock  is  not  worth  what  he  gave  for  it,  and  that,  therefore,  he  suf-; 
fered  loss  by  leasoftotthe  purchase.  He  further  claims  that  appellee  is  lia- 
ble to  him  because  of  warranties  express  and  implied,  and  because  of  fraudu- 
lent representations,  in  the  sale  and  transfer  of  the  stock  to  him,  in  relation 
to  the  value  of  the  stock,  inrelationto  the  stock  having  been  paid  up,  and  in, 
relation  to  the  debts,  and  the  legal  incojporation  of  the  company.  It  is  urgett 
that  the  court  below  eiTed  in  excluding  evidence  which  would  have  proven, 
or  tended  to  prove,  the  existence  and  violation  of  the  alleged  warranties,  and- 
the  existence  of  the  .alleged  fraud  on  the  part  of  appellee.  It  is  contended  on 
the  part  of  appellee  that  the  record  does  not  present  the  questions  discussed 
by  counsel  in  such  a  way  as.  to  justify  this  court  in  overthrowing  the  judg- 
ment in  his  favor. '  That  contention  cannot  be  disregarded.  It  lias  long  been 
the  settled  rule  that  this  court  will  not  reverse  a  judgment  of  the  trial  court 
Qnlesstbe  record  alflrmatively  shows  the  existence  of  the  errors  urged  by  the 
complaining  party i  and  also  that  those  errors  were,  or  probably,  were,  preju- 
dicial to  the  party  against  whom  they  were  committed.  Binna  v.  State,  66 
Ind.  428;  Clint  v.  Lindeey,  11  K.  E.  Bep.  441,  (present  term,  and  cases  there 
cited;)  McKituey  v.  McKee,  109  Ind.  209,  9  N. £.  Bep.  771,  (and  cases  there 
cited.) 

Wben  appellant  was  upon  the  stand  aa  a  witness  in  his  own  behalf,  he  was 
asked  by  his  counsel  to  state  what,  if  anything,  appellee  said,  at  the  time  of 
the  transfer  of  the  stock,  about  it  being  paid  up.  The  court  sustained  an  oh- 
jection  to  the  question,  and  appellant  excepted,  but  it  was  in  no  way  slated 
to  the  court  what  fact  or  facts  appellant  expected  to  prove  by  an  answer  to 
the  question.  The  trial  court  whs  not  informed  of  what  the  answer  to  the 
question  might  be,  nor  had  it  any  means  of  knowing.  2f  either  has  this  court 
any  means  of  knowing  what  the  answer  might  have  been.  This  court,  clearly, 
cannot  assume  nor  presume  that  the  answer  would  have  been  such  as  to  estab- 
lish any  fact  favorable  or  beneficial  to  appellant.  For  aught  that  was  made 
to  appear  below,  and  for  aught  that  is  shown  by  the  reco^  here,  it  might  as 
well  be  assumed  that  the  answer,  if  allowed,  would  have  been  detrimental  to 
appellant.  It  is  sufficient  here  that  the  record  does  not  affirmatively  show 
that  the  appellant  was  injured  by  the  ruling  of  the  court  below  in  sustaining 
the  objection  to  the  question,  nor  that  there  was  error  in  that  ruling.  Mitch- 
01  T.  Chambers,  55  Ind.  289;  Wilcoee  v.  Majors,  88  lud.  203;  Louisville,  N. 
T.12M.B.no.2 — 9 
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A.  &  C.  Ry.  Co.  V.  Smith,  91  Ind.  119;  Elliott  v.  Russell,  92  Ind.  526,  (530;) 
Cincinnati,  etc.,  K.  Co.  v.  Lutes,  11  N.  E.  Kep.  784,  (present  term.) 

"What  we  have  said  in  reference  to  the  ruling  of  the  court  below  upon  the 
above  question  applies  to  the  rulings  upon  all  the  other  questions  propounded 
to  appellant. 

A  question  as  to  the  value  of  the  stock  at  the  time  of  the  transfer  to  appel* 
lant  was  propounded  to  the  witness  Durham.  Upon  objection  being  made  to 
the  question,  appellant  announced  to  the  court  that  he  expected  to  follow  it 
up  by  showing  that  appellee  represented  the  stock  to  be  of  some  value.  Upon 
that  announcement  the  court  ruled  that  appellee  would  have  to  introduce  that 
evidence  first.  There  was  no  available  error  in  that  ruling,  if  for  no  other 
reason,  for  the  reason  that  appellant  neither  excepted  to  the  ruling,  nor  as- 
signed it  as  a  cause  for  a  new  trial.  1  Work,  Pr.  §  929;  Frybargery.  Andr«, 
106  Ind.  JJ87,  7  N.  E.  Bep.  5;  Hampson  v.  Fall,  64  Ind.  382;  Northwestern 
Mut.  Life  Ins.  Co.  v.  Heimann,  93  Ind.  24.  The  general  statement  by  ap- 
pellant that  he  expected  to  follow  up  the  question  to  Dunham  by  showing 
that  appellee  represented  the  stock  to  be  of  some  value  cannot  be  extended  to 
and  so  connected  with  the  question  propounded  to  appellant  as  a  witness  as 
to  fill  the  demands  of  the  rule  which  requires  that,  in  order  to  be  available  er- 
ror in  ruling  out  a  question,  the  interrogating  party  must  announce  to  the 
court  what  he  expects  to  elicit  from  the  witness  in  answer  to  the  question. 
The  offer  must  be  to  make  the  proof  by  the  same  witness  to  whom  the  ques* 
tion  is  propounded. 

Appellant  further  contends  that  the  court  below  erred  in  overruling  his  de- 
murrer to  the  second  paragraph  of  appellee's  answer.  There  is  no  available 
error  in  that  ruling.  In  the  first  place,  that  paragraph  of  answer  negatives 
all  of  the  allegations  of  warranty  and  fraud  set  up  in  appellant's  complaint 
Appellee  did  not,  by  the  sale  and  transfer  of  the  certificates  of  stock,  impliedly 
warrant  that  the  turnpike  company  had  been  incorporated  in  strict  compli- 
ance with  the  statute  authorizing  such  corporations.  There  was  s  statute  au- 
thorizing such  corporations,  and  the  answer  shows  that,  at  the  time  the  certifi- 
cates of  stock  were  issued,  the  turnpike  company  was  at  least  a  de  facto  cor- 
poration. That  was  entirely  sufficient  to  exonerate  appellee  from  liability  on 
account  of  any  implied  warranty  there  may  have  been  in  the  sale  and  trans- 
fer of  the  certificates  of  stock  as  to  the  existence  of  the  corporation.  In  a  case 
involving  municipal  bonds  issued  without  statutory  authority,  and  in  speak- 
ing of  the  implied  warranty  in  the  sale  of  such  securities,  the  supreme  court 
of  the  United  Stales,  in  the  case  of  Otis  v.  Cullum,  92  U.  S.  447,  said:  "The 
seller  is  liable  ex  delicto  for  bad  faith,  and  ex  contractu  there  is  an  implied 
warranty  on  his  part  that  they  belong  to  him,  and  that  they  are  not  forgeries. 
Where  there  is  no  express  stipulation,  there  is  no  liability  beyond  this.  If  the 
buyer  desires  special  protection,  he  must  take  a  guaranty." 

A  less  liberal  rule  clearly  cannot  be  applied  to  the  sale  and  transfer  of  cer^ 
tiflcates  of  stock.  It  was  held  in  the  case  of  People's  Bank  v.  ICurtz,  99  Pa. 
St.  344,  as  stated  in  the  syllabus,  that  the  vendor  of  a  share  of  stock  impliedly 
warrants  that  the  same  is  issued  by  the  duly-constituted  oflficers  of  the  com- 
pany, and  that  he  does  not  impliedly  warrant  that  such  a  share  has  not  been 
fraudulently  issued  by  the  officers  in  excess  of  the  charter  limit.  We  have 
been  unable  to  find  any  authority  holding  that  the  vendor  of  shares  of  stock 
impliedly  warrants  that  the  corporation  by  which  the  certificates  of  stock 
were  issued  was  a  corporation  dejure. 

The  recoi-d  presents  no  eiTor  for  which  judgment  should  be  reversed.  Judg- 
ment affirmed,  at  appellant's  cost. 
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Nixon  v.  Beard. 
{iSupreriM  Court  of  Indiana.    May  24,  1887.) 

1.  GnABAUTT — SUBBTY  Olf  PkOMISSORY  NoTE — CONTBACT  TO  PbOTBCT  SUBBTT. 

A  surety  on  a  note  has  the  riKht,  without  compulsion,  to  pay  it  wlien  due,  and 
to  iiiituediately  institute  proceedings  necessary  for  his  reimbursement,  and  a  writ- 
ten agreement  by  a  third  party  to  "sectire  and  protect"  the  surety  "at  any  time 
I>ayment  must  be  made, "constitutes an  unconditional  contract  to securi*tlie  surety, 
wljenever  the  note  became  payable,  whether  the  payee  demanded  it  then  or  not. 

2.  Pleading — Wakt  of  Cokeidbration. 

Want  of  consideration  for  the  execution  of  a  written  instrument  most  generally 
be  specifically  pleaded,  but,  where  the  consideration  is  fully  averred  in  the  com- 
plaint, this  rule  does  not  apply,  for  the  general  denial  puts  the  plaintiff  to  proof  of 
Ibe  consideration  substaotially  as  alleged, 
S.  Paymekt— Peomissoby  Note. 

The  giving  of  a  negotiable  promissory  note,  governed  by  the  law-merchant,  for 
a  precedent  debt,  will,  unless  a  contrary  intention  of  the  parties  is  shown,  operate 
as  payment  thereof.' 

4.  WlTSKSS — EZAMIKATIOH — REOAI/LINO — DiSCBETIOH  OP  COUET. 

The  recalling  of  a  witness  after  he  has  been  examined  and  discharged,  rests  in  the 
sound  discretion  of  the  trial  court. 

Appeal  from  circuit  coart,  Henry  county. 

W.  O.  Barnard  and  Mellett  &  Bundy,  for  appellant.  Burehenal  <&  Bupe, 
for  appellee. 

KiBLACK,  J.  Action  by  WilUain  H.  Beard  against  Bobert  M.  Nixon  upon 
a  contract  in  writing  tiaving  the  nature  of  a  guaranty  for  the  payment  of 
money.  The  complaint  was  in  four  paragraphs,  all  of  which  were  held  to  be 
sufficient  upon  demurrer.  The  defendant  answered  in  four  paragraphs.  De- 
murrers were  sustained  to  the  second  and  fourth  paragraphs,  and  upon  issues 
joined  and  a  trial  the  plaintifl  obtained  a  verdict  and  judgment  on  the  first 
paragraph  of  the  complaint.  That  paragraph  of  the  complaint  charged  that 
on  the  fourth  day  of  October,  1884,  the  firm  of  E.  Fleas  &  Co.  as  principals, 
and  the  plaintiff  as  surety,  executed  a  promissory  note  payable  to  the  First 
National  Bank  of  New  Castle,  in  this  state,  90  days  after  date,  for  the  sum 
of  83,083,  at  8  per  cent,  interest  from  date;  that  on  the  seventeenth  day  of 
December,  1884,  the  said  firm  of  £.  Fleas  &Co.,  being  in  embarassed  and  fail- 
ing circumstances,  proposed  to  convey,  assign,  and  mortgage  all  its  property, 
consisting  of  chattels  only,  to  the  plaintiff  and  defendant,  to  secure  and  in- 
demnify the  plaintiff  against  any  loss  which  be  might  sustain  by  reason  of  his 
having  become  surety  for  said  firm  as  stated,  and  to  secure  and  indemni^  the 
defendant  against  all  loss  which  he  might  otherwise  sustain  on  account  of 
certain  debts  due  him  from  said  firm.  Whereupon,  at  the  special  instance 
and  request  of  the  defendant,  it  was  agreed  between  the  plaintiff  and  defend* 
ant  and  said  firm  that  said  firm  should  convey,  assign,  and  mortgage  all  of 
its  property  to  the  defendant  alone;  that,  in  consideration  thereof,  the  defend- 
ant should  assume  and  pay  the  note  hereinabove  described,  and  should  secure 
and  save  the  plaintiff  harmless  against  all  loss  on  account  of  his  suretyship 
on  said  note;  that  thereupon,  in  pursuance  of  said  agreement,  the  said  firm 
of  E.  Pleas  &  Co.  executed  and  delivered  to  the  defendant  a  chattel  mortgage 
conveying  to  him  all  its  property  for  the  purposes  stated;  that  the  defendant 
accepted  said  mortgage,  and  caused  tbe  same  to  be  properly  recorded  in  due 

'In  Xaine  a  note  given  for  a  debt  is  presumed  to  be  taken  in  payment  of  it,  but  such 
presumption  may  be  rebutted.  Bunker  v.  Barron,  8  Atl.  Rep.  263.  So,  also,  in  Maanr 
chtaettt,  Walker  T.  Mayo,  8  N,  E,  Rep.  873;  and  in  Vermont,  Ricker  v,  Adams,  8  AtL 
Rep.  278.  Tbe  general  rule  is  that  a  negotiable  instrument  given  for  an  antecedent 
debt  does  not  discharge  it,  unless  given  and  received  in  abnolute  payment.  Belleville 
8av.  Bank  v.  Bomman,  (111.)  10  N.  K.  Rep, 652,  and  note;  Webster  v.Uowe  Mach.Co~ 
(Conn.)  8  Ati.  Rep.  482. 
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time;  that  afterwards  the  defendant,  by  viiiue  of  said  mortgage,  obtained 
possession  of  said  mortgaged  property,  and  converted  the  same  to  his  own 
use;  that,  in  consideration  of  the  execution  of  thesaid  mortgage  to  him, the  de- 
fendant promised  the  plaintiff  by  an  instrument  in  writing,  a  copy  of  which 
was  therewith  filed,  to  assume  and  pay  said  note,  and  to  secure  and  protect 
him,  the  plaintiff,  from  all  loss  on  account  of  said  note  whenever  payment 
thereof  must  be  made;  that  when  said  note  become  due,  and  payment  thereof 
was  demanded,  the  defendant  failed  and  refused  to  pay  the  same,  but  suffered - 
the  plaintiff  to  be  sued  thereon,  and  judgment  to  be  taken  against  him  on  said 
note  for  the  sum  of  98,828.57,  with  costs  of  suit,  of  all  which  the  defendant 
had  due  notice;  that  the  plaintiff  was  compelled  to  pay  and  did  pay  said  judg- 
ment; that  said  firm  of  E.  Pleas  &  Co.  was,  at  the  time  of  the  execution  of 
said  mortgage,  and  has  ever  since  continued  to  be,  wholly  insolvent. 

The  copy  of  the  instrument  in  writing  sued  on  was  as  follows: 

"Newcastle,  Ind.,  December  17,  1884. 

"I  hereby  agree  to  secure  and  protect  (at  any  time  payment  must  be  made) 
W.  H.  Beard  in  the  settlement  of  the  following  described  note:  Amount, 
98,083,  dated  October  4, 1884,  payable  to  the  First  National  Bank,  Newcastle, 
Ind.,  ninety  days  after  date,  bearing  8  per  cent,  interest  from  date,  and  waiv- 
ing valuation  and  appraisement  laws,  and  signed  by  E.  Fleas  &  Co.  and  W. 
H.  Beard  aa  security.  B.  M.  Nixon." 

It  is  insisted  that  this  instrument  in  writing  did  not  constitute  an  uncon- 
ditional promise  to  pay  the  note  therein  described ,  but  amounted  only  to  a  con- 
tract to  pay  the  same  whenever  payment  should  be  demanded  by  the  bank, 
and  such  payment  should  become  necessary  to  protect  Beard  againsc  his  lia- 
bility on  account  of  the  failure  of  £.  Pleas  &  Co.  to  take  up  the  note,  and  that 
hence  the  paragraph  of  the  complaint  substantially  set  forth  as  above  was  ma- 
terially defective  for  its  failure  to  aver  that  the  bank  had  demanded  payment 
of  the  note,  and  that  payment  had  in  consequence  become  necessaty  when 
Beard  paid  the  judgment  which  had  been  rendered  upon  the  note.  We  feel 
constrained,  nevertheless,  to  giv«  the  instrument  under  consideration  a  more 
liberal  construction.  Beard  had  the  right,  under  the  law,  of  requiring  pay- 
ment of  the  note  to  be  enforced  when  It  became  due.  Bev.  St.  1881,  §  1210; 
McCoy  V.  Lookupood,  71  Ind.  319 ;  Cochran  v.  Orr,  94  Ind.  488.  A  surety  on 
a  note  has  also  the  right,  without  compulsion,  to  pay  and  take  up  the  note 
whenever  it  becomes  payable,  and  to  immediately  institute  such  proceedings 
as  are  necessary  for  his  reimbursement.  Brandt,  Sur.  §§  257,  258;  White  v. 
Miller,  47  Ind.  385;  Hogshead  v.  Williams,  56  Ind.  145. 

Delay  is  often  hazardous  to  the  interests  of  a  surety,  and  hence  the  law  ac- 
cords to  him  the  right  to  proceed  promptly  for  his  own  protection  when  his 
liability  accrues.  (>)nsidered,  therefore,  with  reference  to  the  right  of  Beard 
as  a  surety,  we  construe  the  instrument  in  question  as  having  obligated  Nixon 
to  take  such  meusures  as  were  necessary  for  the  former's  security  and  protec-. 
tion  whenever  the  paytnent  of  the  note  after  its  maturity  might  be  required 
either  by  the  bank  or  Beard,  and,  with  this  construction  in  view,  we  regard 
the  demurrer  to  the  first  paragraph  of  the  complaint  as  having  been  correctly 
orerniled.  Brandt,  stipra,  §§  88,  89.  The  second  paragraph  of  the  answer 
set  up  a  want  of  consideration  for  the  execution  of  the  written  instrument 
sued  on,  and  error  is  assigned  upon  the  decision  of  the  court  sustaining  a  de- 
murrer to  that  paragraph,  upon  the  ground  that,  under  our  present  Civil 
Code,  a  want  of  consideration,  when  relied  on,  must  be  specifically  pleaded. 
It  is  true  that  to  make  a  want  of  consideration  a  defense  to  an  action  on  an 
instrument  in  writing  which  imports  a  consideration,  it  must  be  specifically 
pleaded,  but  that  rule  does  not  apply  to  cases  like  this,  in  which  the  consid- 
eration is  properly  and  fully  averred  in  the  complaint.  Butler  v.  Edgerton, 
15  Ind.  15.  In  such  a  ease  the  general  denial  puts  the  plaintiff  to  the  proof 
of  the  consideratiou  substantiully  as  alleged. 
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Error  la  also  assigned  upon  the  sustaining  of  a  demnrrertothefourth  para- 
graph of  the  answer.  That  paragraph  averred  that  the  plaintiff.  Beard,  after 
the  note  became  due,  served  a  written  notice  On  the  bank  requiring  it  to  sue 
thereon;  that  he  (Beard)  employed  an  attorney  to  bring  suit  against  himself 
on  the  note;  that  the  bank  did  not  demand  that  payment  "must  be  made; " 
that  consequently  Beitrd  paid  the  note  voluntarily  and  without  request;  that, 
for  these  reasons,  there  was  no  breach  of  the  contract  in  suit  on  Nixon's  part. 
What  we  have  said  touching  the  suflSciency  of  the  first  paragraph  of  the  com- 
plaint necessarily  leads  us  to  bold  that  this  paragraph  was  insufficient  as  a 
defense. 

It  carae  out  in  the  evidence  that  Beard  did  not  pay  money  when  he  took  up 
the  note  against  which  Nixon  had  agreed  to  secure  and  protect  him,  but  in- 
stead executed  to  the  bank  a  note  of  his  own  negotiable  by  the  law-merchant, 
and  the  point  is  made  that  the  execution  of  a  note  was  not  a  payment  iu  tliat 
sense  which  enabled  him  to  proceed  against  Nixon  for  his  indenmiticationand 
reimbursement.  But  the  contrary  is  the  well-established  law  of  this  state. 
It  was  held  in  the  case  of  Alford  v.  Baker,  63  Ind.  279,  that  the  giving  of  a 
negotiable  promissory  note,  governed  by  the  law-merchant,  for  a  precedent 
debt,  will  operate  as  a  payment  and  discharge  of  such  precedent  debt,  unless 
it  be  shown  that  the  parties  did  not  intend  that  the  transaction  sliould  have 
that  effect;  and  the  doctrine  of  that  case  in  that  respect  has  been  followed  and 
approved  in  many  more  recent  cases.  Bev.  St.  1881,  §  5506.  A.  differen  t  rule 
is  recognized  only  as  to  promissory  notes  not  governed  by  the  law-merchant. 

One  John  M.  Grillin  was  called  and  examined  as  a  witness  by  the  plaintiff, 
and  Was  then  cross-examined  by  tlie  defendant  and  discharged.  At  a  later 
period  in  the  trial  he  was  recalled  by  the  defendant  for  further  cross-exami- 
nation,  and  the  following  question  was  propounded  to  liim:  "Do  you  believe 
in  the  Christian  religion,  or  in  the  existence  of  a  Supreme  Being?"  The 
plaintiff  object4-d  to  this  question,  upon  the  ground  that  the  defendant  had  no 
right  to  recall  the  witness  under  the  circumstances  as  stated.  The  court, 
without  ruling  upon  the  objection  thus  made,  remarked:  "I  am  willing  to 
rule  that  the  witness  cannot  be  asked  as  to  his  religious  belief."  AVhereupon 
the  defendant  proposed  to  prove,  in  answer  to  the  question  propounded  as 
above,  that  the  witness  did  not  believe  either  in  the  Christian  religion  or  in 
the  existence  of  a  Supreme  Being,  but  the  court  sustained  the  objection  inter- 
posed by  the  plaintiff  to  the  question,  to  which  an  exception  was  reserved.  It 
is- claimed  that  under  sections  505  and  506,  Bev.  St.  1881,  the  question  pro- 
pounded to  Uie  witness  Griffin  was  a  proper  question  as  affecting  his  credibil- 
ity, and  that  on  that  account  the  court  erred  in  refusing  to  permit  the  ques- 
tion to  be  answered.  But  our  construction  of  tlie  proceedings  iu  connection 
with  the  question  so  propounded  does  not  support  that  claim.  The  recalling 
of  a  witness  after  he  has  been  examined  and  discliarged  rests  in  the  sound 
discretion  of  the  court,  and  therefore  neither  party  can  recall  a  witness  for 
further  examination  as  a  matter  of  right.  The  proper  practice  is  to  ask  and 
obtain  leave  of  the  court  betore  attemi>ting  to  reciill  a  witness.  The  infer- 
ence from  the  record  before  us  is  that  the  defendant  below  did  not  first  obtain 
leave  to  recall  GrilBn  for  further  cross-examination,  and  the  objection  urged 
to  the  question  addressed  to  tlie  latter  was  based  upon  the  implied  ikssuuiptiou 
that  in  the  alienee  of  such  leave,  the  defendant  bad  no  ri^ht  to  address  a 
question  of  any  kind  to  GrifBn  as  a  witness  in  the  cause.  It  was  the  objec- 
tion thus  urged  which  the  court  finally  sustained,  and  hence  the  record  does 
not  present  the  question  of  the  right  of  a  party  to  ask  a  witness  on  his  cross- 
examination  concerning  his  opinions  as  to  the  truth  of  the  Christian  religion, 
or  the  existence  of  a  Supreme  Being.  What  the  court  intimated  on  that  sub- 
ject did  not,  under  the  circumstances  attending  what  was  said  at  the  time, 
amount  to  a  formal  ruling  upon  it. 

The  judgment  is  affirmed,  with  costs. 
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St.  Claib  and  others  e.  McClttbe.*' 

{Supreme  Court  of  Indiana,    May  24,  1887.) 

Taxatiok— Void  Salb— Lien— IwjUHortoH. 

If  a  tax-payer  has  sufficient  pergonal  property  to  pay  bis  taxes,  tbe  sale  of  his 
fauids  for  taxes  will  convey  no  title,  bat  such  sale  will  not  be  absolutely  void,  for 
it  will  transfer  to  the  purchaser  the  lien  of  the  state ;  and  it  cannot  be  set  aside,  nor 
will  an  injanction  lie  by  the  tax-payer  to  prevent  the  auditor  ft-oni  executinj;  a 
deed  therefor,  merely  on  the  ground  that  the  owner  had  penonal  property  at  the 
time  of  sale. 

Appeal  from  circuit  court,  Ripley  county. 
Henry  C.  Jones,  for  appellants. 

KiBLAGK,  J.  Oomplaint  by  Samuel  McQure  against  Heniy  St.  Olafr  and 
John  H.  Wemke.  auditor  of  Ripley  county,  to  set  aside  a  sale  of  lands  for 
taxes  and  for  an  injunction.  The  complaint  averred  that  the  plaintiff  was 
the  owner  of  certain  particularly  described  tracts  of  land  in  Ripley  county, 
and  that  he  became  such  owner  by  purchase  at  a  sheriff's  sale  on  the  seventh 
day  of  February,  1879;  that  on  the  twenty-flfth  day  of  February,  1881,  there 
stood  charged  against  said  lands  as  for  delinquent  and  unpaid  taxes  the  sum 
of  S336.59;  that  said  sum  consisted  of  unpaid  taxes  assessed  against  one 
William  Hawthorne,  the  former  owner,  for  the  years  1872, 1873, 1874, 1875, 
1876,  and  1877,  and  taxes  assessed  against  the  plaintiff  for  the  current  year 
of  1880,  and  penalty,  interest,  and  costs;  that  on  that  day  the  treasurer  of 
Ripley  county  sold  such  lands  to  the  defendant  St.  Clair  at  private  sale  for 
said  sum  of  8336.59  to  pay  such  delinquent  taxes;  that  the  said  Wemke,  who 
was  then  auditor  of  said  county  of  Ripley,  thereupon  issued  to  the  said  St. 
Clair  a  certificate  of  purchase,  which  declared  that  the  latter  would  be  enti- 
tied  to  a  deed  for  said  lands  at  the  expiration  of  two  years  in  the  event  that 
such  lands  should  not  be  sooner  redeemed;  that,  during  said  years  of  1873, 1874, 
lti75, 1876, 1877,  and  the  year  1878,  the  said  Hawthorne  was  the  owner  of  per* 
sonal  property  situated  in  said  county  of  Ripley,  and  subject  to  levy  and  sale 
for  that  purpose  suflScient  to  have  paid  all  the  taxes  due  from  him  during  all 
those  years,  i-espectively;  that  the  plaintiff  had  paid  to  the  treasurer  of  Rip- 
ley county  all  the  taxes,  including  penalty,  interest,  and  costs,  which  had 
been  assessed  against  him  since  he  bad  become  the  owner  of  said  lands;  that  if 
the  said  Wemke  should  not  be  enjoined  and  inhibited,  he  would  at  the  end  of 
two  years  from  the  said  twenty-flfth  day  of  February,  1881,  execute  and  de> 
liver  to  his  co-defendant,  St.  Clair,  an  auditor's  deed  conveying  the  lands  so 
sold  to  the  latter  on  account  of  the  non-payment  of  delinquent  taxes.  Where* 
fore  it  was  demanded  that  the  sale  of  such  lands  to  the  said  St.  Clair  should 
be  set  aside,  and  that  the  said  Wemke  should  be  enjoined  and  inhibited  from 
either  executing  or  delivering  to  the  said  St.  Clair  a  deed  for  said  lands.  St. 
Clair  and  Wemke  demurred  separately  to  the  complaint,  but  both  of  their  de- 
murrers were  overruled.  Some  further  proceeding's  put  the  cause  at  issue, 
and  led  to  the  substitution  of  Nicholas  Comet  as  a  defendant  Instead  of 
Wemke,  whose  term  of  ofiSce  had  in  the  mean  time  expired,  and  who  had 
been  succeeded  by  the  said  Cornet.  After  hearing  the  evidence,  the  court 
made  a  finding  for  the  plaintiff,  and  entered  a  decree  setting  aside  the  saVe  to 
St.  Clair,  and  enjoining  and  inhibiting  Cornet  from  either  executing  or  deliv- 
ering a  deed  to  St.  Clair  in  accordance  with  the  terms  of  such  sale. 

In  the  recent  oase  of  State  v.  Ccuteel,  11  N.  £.  Rep.  219,  it  was,  upon  full 
consideration  and  a  careful  review  of  our  decided  cases,  held  that,  under  sec- 
tion 6487,  Rev.  St.  1881,  when  construed  in  connection  with  other  provisions 
relating  to  the  same  subject,  there  were  only  three  contingencies  in  which  the 
sale  of  lands  for  delinquent  taxes  is  absolutely  void, — that  is  to  say,  ineffectual 
for  any  purpose;  the  first  being  where  the  lands  shall  not  have  been  liable  to 
1  Bsbearlns  denied. 
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taxation,  the  second  where  the  taxes  have  been  paid  before  the  sale,  and  the 
third  where  the  description  of  the  tax  duplicate  is  so  imperfect  as  to  fail  to 
identify  the  land.  It  was  further  held  that,  under  the  succeeding  section, 
(6488,)  the  lien  which  the  state  has  on  the  lands  so  sold  is  in  all  other  cases 
transferred  to  and  vested  in  the  purchaser,  his  heirs  or  assigns,  and  that,  in 
case  the  sale  fails  to  convey  title,  the  amount  paid  by  the  purchaser  may  be 
recovered  back  by  the  enforcement  of  his  acquired  lien  against  the  lands. 
These  holdings  led  us  to  the  very  natural  conclusion  that  no  sale  of  lands  for 
taxes  due,  which  transfers  to  and  vests  the  lien  of  the  state  in  the  purchaser, 
can  properly  be  treated  as  or  adjudged  to  be  a  void  sale,  and  to  that  conclu- 
sion we  Btiil  adhere.  Our  cases  have  quite  uniformily  recognized  the  doc- 
trine that,  if  the  tax-payer  has  sufficient  personal  property  to  pay  his  taxes  at 
the  time  bis  lands  are  sold  to  pay  them,  the  sale  is  ineffectual  to  convey  title; 
but  the  rule  of  decision  that  the  sale  of  lands  for  taxes  under  such  circum- 
stances transfers  to  the  purchaser  the  lien  of  the  state  is  quite  if  not  equally 
well  recognized.  Ward  v.  Montgomery,  57  Ind.  276;  Flinn  v.  Parsons,  60 
Ind.  573;  Hosbrook  v.  Sahooley,  74  Ind.  51;  Bender  v,  Stewart,  75  Ind.  88; 
Latoson  v.  Hilgenherg,  77  ind.  221;  Sloan  v.Setoell,  81  Ind.  180;  Parker  v. 
Qoddard,  81  Ind.  295;  Crecelius  v.  Mann,  84  Ind.  147;  Jenkins  v.  Rice,  Id. 
342;  Schrodt  v.  Deputy,  88  Ind.  90;  Locke  v.  Catlett,  96  Ind.  291;  Hilgen- 
herg v.  Board  Com'rs,  107  Ind.  494, 8  N.  E.  Rep.  294;  IamHowy.  Ludlow,  109 
Ind.  199,  9  N.  E.  Rep.  769;  State  v.  Casteel,  above  referred  to. 

This  doctrine,  and  the  rule  of  decision  stated,  rest  upon  the  established 
theory  that,  where  a  tax-payer  owns  both  real  and  personal  property,  the  lat- 
ter is  primarily  liable  for  all  the  taxes  assessed  against  him,  but  that  a  lien 
nevertheless  attaches  to  the  real  estate  for  accruing  taxes  by  which  it  becomes 
secondarily,  and,  if  need  be,  ultimately,  liable  for  the  payment  of  such  taxes; 
and  upon  the  further  theory  that  the  lien  which  so  attaches  is  not  divested  by 
the  failure  of  the  proper  officer  to  seize  and  sell  personal  property,  but  is 
transferred  to  and  vested  in  the  purchaser  when  the  real  estate  is  sold  for  the 
non-payment  of  the  taxes.  It  follows  that  the  complaint  did  not  state  a  suffi- 
cient cause  either  for  setting  aside  the  sale  to  St.  Clair,  or  for  an  injunction 
against  the  auditor,  and  that,  in  consequence,  both  demurrers  to  it  ought  to 
have  been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded  for  furthei 
proceedings  not  inconsistent  with  this  opinion. 


(Ill  Ind.  23) 

CiKOiNNATi,  I.,  St.  L.  &  C.  Rt.  Co.  v.  MoDadb. 

(.Supreme  OouH  of  Indiana.    May  11,  1887.) 

ArrsAi/ — JtmisDicTioNAi,  AMonirr — Acnowa  Ohioinatiug  bkfore  Jcsticb  of  thk  Pxaok. 
In  actions  originating  before  a  justice  uf  the  peace,  an  appeal  will  not  lie  to  the 
sopremecourt unless  theamount  in  controversy  exceeds  $50 ;  and  where  the  plain- 
tin  succeeds,  and  is  content  with  his  judgment,  it  is  the  amount  recovered  that 
governs,  and  not  the  amoant  demanded  in  the  complaint. 

Appeal  from  circuit  court,  Newton  county. 

Straight,  Wil^  <£  Carter,  for  appellant.  Walker  cC  Phares  and  E.  P. 
Hammond,  for  appellee. 

Elliott,  C.  J.  The  appellee  instituted  this  action  before  a  justice  of  the 
peace,  and  obtained  judgment  for  $50.  The  appellant  appealed  from  that 
judgment  to  the  circuit  court,  and  in  tiiat  coprt  the  appellee  recovered  judg- 
ment for  the  same  amount  as  that  awarded  by  the  j  ustice  of  the  peace.  While 
the  case  was  pending  in  the  circuit  court,  the  appellee  amended  his  complaint 
so  as  to  claim  judgment  for  $60.  In  this  court  a  motion  to  dismiss  the  appeal 
is  vigorously  pressed.  This  motion  must  prevail.  It  is  not  the  amount  de- 
manded in  the  complaint  which  governs,  but  the  amount  of  recovery;  for 
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where  there  is  no  counter-claim  or  set-oiT,  and  the  plaintiff  ia  satisfied  with 
'  the  amount  awarded,  that  is  all  that  is  in  controversy.  This  has  been  held 
in  many  cases.  Painter  v.  QiiM,  71  Ind.  240;  SpiinJUe  v.  Toney,  73  Ind. 
592:  Parsley  v.  Eskew,  Id.  658;  Penn-tylvania  Co.  v.  Trimble,  75  Ind.  878; 
Louisville,  eta.,  Co.  v.  Coyle,  86  Ind.  616;  WinsMp  v.  Block,  96  Ind.  446. 
Appeal  dismissed. 


(110  Ind.  aB) 

Gentrai,  Union  Telephone  Co.  e.  State  aaj  rel.,  etc. 

(Supremt  Court  of  hidiana.    May  12,  1887.) 

1.  lujuscTiou — Appeal — Sopbrsedeas — Cohtkmpt. 

An  avpeal,  wilb  supertedea»,  does  not  annul  an  order  of  injunction;  and  a  party 
who  dUobeys  the  order  by  an  act  done  after  the  appeal  may  be  punished  for  con- 
tempt.   On  rehearing,  affirming  10  N.  E.  Rep.  922. 

2.  Same— JcBiBDicTioM. 

Where  there  is  jurisdiction,  an  order  of  injunction  must  be  obeyed,  although  It 
may  have  been  erroneously  granted. 

S.   BII.L  OP  KZ0BFTI0N3 — BEQOIBITEa — ETIDENOB. 

A  statement  in  the  bill  of  exceptions  that  "  the  defendants  pray  the  conrt  to  sign 
and  seal  this,  their  bill  of  exoepliuns,  Rontainingall  the  uiUmony  oQereA  on  the 
trial  of  this  case,"  does  not  afflrniatively  show,  as  the  Indiana  rule  requires,  that  it 
contains  all  the  evidence  given  in  the  cause. 

Appeal  from  drcuit  court,  Tippecanoe  county. 

On  petition  for  rehearing.  For  opinion  on  original  hearing,  see  10  N.  E. 
Rep.  922. 

Williams  &  Thompson,  Chase  <£  Chase,  and  McDonald,  Butler  d&  Mason, 
for  appellant. 

Elliott,  C.  J.  In  their  argument  on  the  petition  for  a  rehearing  connsel 
assert  tliat  we  misapprehended  their  position,  and  that  they  did  not  maintain 
that  an  appeal  rendered  an  order  of  injunction  ineffective.  We  have  again 
carefully  studied  thei  r  original  brief,  and  find  that  the  mai  n  part  of  their  argu- 
ment was  that  the  appeal  prevented  the  court  which  issued  the  order  from  en- 
forcing obedience  to  it  by  an  attachment.  We  still  think  that  this  vras  sub- 
stantially their  position,  although  it  is  perhaps  true  that,  in  the  statement  of  the 
question,  there  was  some  difference  in  the  phraseology.  We  are  at  all  events 
clearly  of  the  opinion  that  the  question  as  to  the  effect  of  the  appeal  was  the 
principal  question  involved,  and  was  the  question  principally  discussed.  We 
held  in  our  former  opinion,  and  supported  our  conclusion  by  many  author- 
'Ities,  that  the  appeal  did  not  impair  the  force  and  effect  of  the  injunction, 
and  to  that  conclusion  we  unhesitatingly  adhere. 

It  is  further  argued  that  the  case  in  which  the  order  of  injunction  was 
granted,  was  for  the  recovery  of  real  estate,  and  that  in  such  a  case  an  order 
of  injunction  could  not  issue.  But,  if  counsel  were  right  in  this  position,  it 
would  not  avail  them  In  this  collateral  proceeding;  for  there  was  unquestion- 
ably jurisdiction  of  the  subject  and  of  the  person,  and  a  mere  error  in  grant- 
ing the  relief  could  not  be  made  available  except  by  a  direct  attack.  It  cer- 
tainly is  not  the  law  that  an  order  of  injunction  granted  in  a  case  where  juris- 
diction exists  may  be  disobeyed,  and  its  validity  brought  in  question  in  pro- 
ceedings on  an  attachment  for  contempt.  Counsel  are,  however,  in  error  in 
assuming  that  a  final  order  of  injunction  may  not  issue  prohibiting  the  dis- 
turbance of  the  plaintiff's  possession;  for  it  is  in  the  power  of  our  courts,  ex- 
ercising both  common  law  and  chancery  jurisdiction,  to  grant  such  relief. 
In  this  instance,  the  appellants'  counsel  are  also  mistaken  in  assuming  that  the 
complaint  in  the  original  action  was  purely  in  ejectment,  for  the  second  par- 
agraph states  facts  entitling  the  plaintiff  to  an  injunction,  and  explicitly  pruyB 
tliat  relief. 
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The  only  error  properly  aasigned  in  this  conrt  is  that  the  "circuit  court 
erred  in  overruling  Uie  appellants'  motion  for  a  new  trial;"  for  the  specifica- 
tion that  the  circuit  court  erred  in  adjudging  the  appellants,  and  each  of  them, 
guilty  of  contempt,  presents  no  question  for  our  consideration.  The  question, 
under  the  only  proper  specification  of  error  assigned,  requires  for  its  just  con- 
sideration that  all  the  evidence  should  be  in  the  record ;  for  without  the  evi- 
dence it  cannot  be  adjudged  that  the  finding  of  the  trial  court  was  wrong.  It 
has  long  been  the  rule  in  this  court  that  the  bill  of  exceptions  in  such  a  case 
must  atiirmatively  show  that  it  contains  all  the  evidence  given  in  the  cause. 
This,  as  has  been  many  times  decided,  is  indispensably  necessary.  Rader  v. 
Barr,  7  Ind.  194;  Jarvis  v.  Strong,  8  Ind.  284;  McKinaey  v.  Botoman,  58 
Ind.  88;  9aU  v.  Parks,  Id.  117;  Johnson  v.  Wilep,  74  Ind.  233. 

We  did  not,  in  our  former  opinion,  go  very  fully  into  the  evidence,  because 
we  thought  the  evidence  was  not  properly  in  the  record.  The  statement  in 
the  bill  of  exceptions  is  this:  "And  the  defendants  pray  the  court  to  sign  and 
seal  this,  their  bill  of  exceptions,  containing  all  the  testimony  offered  in  evi- 
dence,— offered  on  the  trial  of  this  cause. "  We  have  copied  literally  the  state- 
ment of  the  bill,  not  correcting  the  apparent  error  in  it,  and  it  is  dear  that  it 
is  insufficient,  for  it  has  often  been  decided  that  the  word  "testimony"  is  not 
synonymous  with  "evidence,"  and  that  the  bill  must  show  tliat  it  embodies 
all  the  evidence  given.  Garrison  v.  State,  II  N.  E.  Bep.  2,  and  cases  cited; 
Doums  V.  Downs,  17  Ind.  95;  (fazette  Printing  Co.  v.  Morss,  60  Ind.  153; 
McDonald  w.Elfes,  61  Ind.  279;  Sessengut  v.  Posey,  67  Ind.  408;  Brickley 
V.  WegJiom,  71  Ind.  497.  We  may  perhaps  have  gone  further  into  the  case 
than  we  need  to  have  done,  in  the  condition  of  the  record,  but  we  thought  it 
not  improper  to  decide  that  the  appellants  had  no  right  to  actively  use  and 
maintain  telephone  poles  and  wires  which  they  were  enjoined  from  keeping 
and  maintaining,  notwithstanding  the  appeal  from  the  Judgment  and  decree 
awarding  the  injunction.    Petition  overruled. 


(Ill  Ind.  W) 

Havens  v,  Houe  Ins.  Co. 

[Svpremt  Cami  qf  Zndtana.    May  24,  I8S7.) 

1.  Fibs  Iiretnuiros — CoRDinoir  aoaidbt  AnDmoitAL  Insubahox — Pabol  CoirrBAOr — 
Bbtopfel. 

A  complaint  npon  bii  insurance  policy  allying  an  express  agreement  permitting 
the  plaintiff  to  take  atiditional  insurance  in  any  other  company,  which  agreement 
the  company  promised  to  insert  in  the  policy,  but  failed  to  do  so,  and  that,  relying 
thereon,  the  plaintiff  did  talie  out  additional  insurance,  is  insufficient  upon  de- 
murrer, trhere  the  policy  provides  that  such  permission  must  be  indorsed  thereon, 
for  not  showing,  if  made  before  the  execution  of  the  policy,  that  the  plaintiff  was 
induced  to  accept  it  without  knowledge  that  the  stipulation  was  not  inserted,  or,  if 
after,  for  not  sliowing  that  the  assured  had  presented  the  policy  to  the  company, 
and  requested  the  insertion  oi  such  stipulation,  or  that  the  company  bad  notice  of 
such  additional  insurance. 

8.  Sahb — Afportionhbnt  o»  Insdbahob — Inditisiblk  Contract. 

Where  insurance  is  apportioned  in  the  policy,  part  to  a  building  and  part  to  the 
furniture  and  household  goods  therein,  and  the  policy  prohibits  tlie  taking  of  ad- 
ditional insurance  on  "  the  property  insured,  or  any  part  thereof,"  without  tlie  writ- 
ten consent  of  the  company,  taking  additional  insurance  merely  on  the  building, 
without  the  knowledge  or  consent  of  tlie  company,  avoids  the  entire  policy. 

Appeal  from  circuit  court,  Grant  county. 

/.  F.  MoDowell,  H.  Broumlee,  and  G.  A.  Henry,  for  appellant.  Harrison, 
Miller  tt  Slam,  for  appellee. 

MiTCHKLi.,  J .  This  action  was  brought  by  Sarah  Havens  upon  a  policy  of 
fire  insurance  issued  to  her  by  the  Home  Insurance  Company  of  New  York 
on  the  second  day  of  December,  1883.    The  insurance  was  for  the  period  of 
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one  year,  against  loss  or  damage  by  Are  to  the  amount  of  92,000,  as  follows: 
$1,500  upon  the  hotel  buildings  of  the  assured  in  Marion,  Indiana,  and  $500 
on  her  furniture  and  household  goods  therein.  Among  other  stipulations, 
the  policy  contained  the  following:  "If  the  assured  shall  have,  or  shall  here- 
after make,  any  other  insurance  on  the  property  insured,  or  any  part  thereof, 
without  the  consent  of  the  company  hereon  written,  this  policy  shall  be  void." 
There  was  also  the  following  stipulation  in  the  policy:  "The  use  of  general 
terms,  or  anything  less  than  a  distinct,  specific  agreement,  clearly  expressed, 
and  indorsed  on  this  policy,  shallnot  be  construed  as  a  waiver  of  any  printed 
or  written  condition  or  restriction  therein." 

The  first  paragraph  of  the  complaint  alleged  the  execution  of  the  policy,  and 
that  the  property  therebyinsured  had  been  destroyed  by  fl  re  on  the  thirtieth  day 
of  November,  1884,  and  that  due  proof  of  loss  had  been  made,  etc.  This  para- 
graph contains  the  following  averment:  "The  plaintiff  further  avers  that  it  was 
expressly  agreed  and  understood  that  said  plaintiff  was  to  have  permission  to 
take  out  an  additional  insurance  of  one  thousand  dollars  on  said  building  in 
any  other  company,  and  at  any  time  she  desired,  and  said  company  agre^  to 
insert  said  condition  in  said  policy,  which  it  wholly  failed  to  do.  And  plain- 
tiff says  that,  relying  upon  said  promise  and  in  pursuance  of  said  contract  and 
agreement,  she  had  effected  an  insurance  on  said  building,  in  the  sum  of 
one  thousand  dollars,  in  the  Phoenix  Insurance  Company  of  Brooklyn,  New 
York,  as  permitted  by  the  express  agreement  aforesaid."  The  court  below 
sustained  a  demurrer  to  this  paragraph  of  the  complaint.  The  appellant's 
claim  is  that  the  averments  above  set  out  in  effect  show  that  the  insurance 
company  agreed  or  consented  that  the  assured  might  procure  other  insurance 
on  the  building,  and  that,  having  so  consented,  it  is  now  estopped  to  assert 
that  there  has  been  a  breach  of  the  condition  because  the  consent  of  the  com- 
pany was  not  indorsed  on  the  policy.  It  is  said  the  agreement  amounted  to  a 
waiver  of  the  condition  requiring  that  the  consent  of  the  company  to  other 
insurance  should  be  so  indorsed.  Insurance  policies  are  prepared  by  the  com- 
panies; and  contracts  of  insurance  are  usually  consummated  by  experts  on 
the  one  hand,  and  inexperts  on  the  other.  The  policy  of  the  law  is  therefore 
to  give  them  such  an  interpretation  as  to  prevent  a  forfeiture  whenever,  upon 
principles  of  fair  construction,  such  a  result  is  possible. 

It  is  abundantly  settled  that,  notwithstanding  the  conditions  in  the  policy, 
if,  at  the  time  the  insurance  was  effected,  or  afterwards,  there  were  condi- 
tions, uses,  or  incidents  of  the  risk  which  were  in  conflict  with  conditions  in 
the  policy,  and  which  were  known  to  the  insurer  or  its  agent,  whose  knowl- 
edge is  imputable  to  the  company,  such  conditions,  uses,  or  incidents  cannot 
be  used  to  defeat  a  recovery  after  a  loss  has  occurred.  Issuing  or  continuing 
a  policy  of  insurance  with  full  knowledge  by  the  company  of  existing  facts, 
which,  according  to  a  condition  of  the  contract,  makes  it  voidable,  is  a  waiver 
of  the  condition.  If  it  were  otherwise,  the  company  would  be  enabled  to  per- 
petrate a  fraud  upon  the  assured.  Home  Ins.  Co.  v.  Duke,  84  Ind.  253;  JEtrui 
Ins.  Co.  V.  Shryer,  86  Ind.  362;  Excelsior,  eta.,  Ass'n,  v.  Riddle,  91  Ind.  84; 
Indiana  Im.  Co.  v.  Capehart,  108  Ind.  270,  8  N.  E.  Rep.  285.  Thus  it  has 
been  held  in  a  somewhat  analogous  case  that,  notwithstanding  an  insurance 
policy  contained  printed  stipulations  almost  identical  with  those  above  set  out 
in  respect  to  obtaining  other  insurance,  and  in  respect  to  matters  which 
should  not  be  construed  as  a  waiver  of  any  condition  or  restriction  contained 
in  the  policy,  yet  where  an  agent  whose  authority  was  not  shown  to  have  been 
restricted,  inserted  in  the  policy,  "$3,000  other  insurance  permitted,"  and 
who  was  shown  to  have  had  knowledge  that  other  insurance  had  been  obtained, 
but  conveyed  to  the  insured  the  impression  that  the  written  consent  of  the 
company  was  not  necessary,  it  was  held  that  the  insurance  company  was  es- 
topped to  dispute  the  validity  of  the  additional  insurance.  WestcJiester  Fire 
Im.  Co.  V.  Sarle,  33  Mich.  143;  Hadley  v.  Insurance  Co.,  55  N.  H.  110;  Pit- 
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ney  v.  Glen''»  Fails  Ins.  Co.,  65  N.  7.  6;  American  Ins,  Co.  y.  Luttrell, 
89  lU.  814. 

The  tendency  of  the  modem  cases  is  to  hold  that,  if  notice  be  duly  given  to 
the  company,  or  its  agent,  of  additional  insurance,  or  if  actual  knowledge  is 
brouglit  home  that  other  insurance  exists,  or  has  been  obtained,  and  no  ob- 
jection is  made,  the  company  will  be  estopped  from  insisting  on  a  forfeiture 
because  its  consent  was  not  indorsed  on  the  policy.  Wood,  Fire  Ins.  §§  382, 
383;  May,  Ins.  §§  369,  870.  Having  knowledge  of  the  other  insurance,  the 
company  may  manifest  its  dissent  by  canceling  its  policy,  otherwise  it  would 
be  treated  as  having  assented,  and  waived  compliance  with  the  condition. 
This  does  not  deny  to  insurance  companies  the  right  to  impose  conditions  upon 
which  they  will  assume  risks.  It  does  nothing  more  than  to  prevent  them 
from  taking  advantage  of  conditions  when  they  have!  full  knowledge  of  inci- 
dents and  facts  connected  with  the  risk  which  are  inconsistent  with  the  con- 
ditions imposed.  It  should  be  observed  that  the  authorities  make  a  distinc- 
tion, in  this  regard,  between  mutual  insurance  companies  whose  charters  re- 
quire that  the  consent  of  the  company  shall  be  indorsed  on  the  policy  in  re- 
spect to  certain  matters,  and  such  companies  as  regulate  the  subject-matter 
under  consideration  by  contract  merely. 

The  principles  reli^  on,  although  abundantly  supported  as  controlling  in 
cases  somewhat  analogous  to  this,  do  not  reach  the  necessities  of  the  appel- 
lant's case.  The  case  made  by  the  first  paragraph  of  the  complaint  proceeds 
upon  the  theory  that  another  valid  policy  of  insurance  had  been  taken  out  by 
the  assured  in  the  Phoenix  Insurance  Company  of  Brooklyn  Xew  Tork,  after 
the  issuance  of  the  policy  in  suit,  and  before  the  destruction  of  the  property 
by  fire.  It  seeks  to  avoid  the  effect  of  the  condition  providing  for  a  forfeiture 
of  the  policy  by  the  averment  that  it  was  agreed  that  the  plaintiff  should  have 
permission  to  take  out  additional  insurance,  to  the  amount  of  $1,000,  in  any 
company  and  at  any  time  she  desired  to  do  so,  and  that  the  company  agreed 
to  insert  such  a  stipulation  in  the  policy,  but  wholly  failed  to  insert  the  stip- 
ulation as  agreed.  It  does  not  appear  when  this  agreement  was  made,  whether 
before  or  after  the  execution  of  the  policy.  If  it  was  made  before,  it  does  not 
appear  that  the  appellant  was  induced  to  accept  the  policy  without  full  knowl- 
edge that  the  stipulation  was  absent,  nor  does  the  complaint  ask  for  a  refor- 
mation of  the  contract. 

The  appellant  argues  that  a  fair  reading  of  the  contract  leads  to  the  con- 
clusion that  it  was  made  subsequent  to  the  issuing  of  the  policy.  If  this  be 
conceded,  it  in  nowise  helps  the  appellant.  If  it  were  admitted  that  the  oral 
agreement  relied  on  were  valid,  it  effects  no  substantial  modification  of  the 
original  contract.  In  any  event,  permission  to  take  other  insurance  was  to  be 
in  writing.  Such  permission  could  only  have  been  given  by  the  assured  pre- 
senting the  policy  to  the  company  or  its  agent,  and  requesting  tliat  the  stip- 
ulation be  written  in  or  upon  the  policy.  After  the  execution  of  the  policy, 
it  was  presumably  in  the  possession  of  the  assured.  It  does  not  appear  that 
she  ever  requested  that  the  stipulation  orally  agreed  upon  should  be  inserted, 
or  that  the  company  or  its  agent  ever  had  any  notice  that  she  had 'taken  or 
desired  to  take  additional  insurance.  The  company  was  therefore  guilty  of 
no  neglect  or  wrong.  The  position  of  the  appellant  comes  to  this:  After  the 
policy  was  executed,  an  agreement  was  made  that  other  insurance  might  be 
taken,  and  that  a  written  stipulation  to  that  effect  would  be  inserted  in  the 
policy.  Other  valid  insurance  was  taken,  without  any  notice  to  the  company, 
or  request  to  insert  the  stipulation  agreed  upon,  and  now  it  is  said  the  com- 
pany is  estopped  to  insist  upon  the  condition  printed  in  the  policy.  This  po- 
sition is  not  sustainable.  As  has  been  seen,  insurance  companies  are  es- 
topped to  insist  upon  the  enforcement  of  conditions  when  they  have  knowl- 
edge of  existing  facts  which  are  inconsistent  with  the  conditions  imposed, 
knowledge  of  the  facts  raises  a  presumption  that  the  company  waived  that 
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condition,  and,  upon  principles  of  honesty  and  fair  dealingrtiM  law  holds  it 
estopped  to  say  to  the  contrary  when  such  knowledge  is  shown.  Admitting 
all  the  facts  pleaded  to  be  true,  the  insurance  company  has  been  guilty  of  no 
misconduct  upon  which  an  estoppel  can  be  predicated.  The  assured  has  chosen 
to  stand  upon  the  policy  as  she  received  it.  With  the  concession  in  her  com- 
plaint that  she  violated  a  condition  of  the  policy  by  taking  other  insurance 
without  the  consent  of  and  without  notice  to  the  company  or  its  agent,  the 
court  could  not  have  done  otherwise  than  sustain  the  demurrer. 

The  second  paragraph  of  the  complaint  waived  any  right  or  claim  to  recover 
for  the  destruction  of  the  building,  and  proceeded  only  for  the  loss  of  the  fur- 
niture and  household  goods  covered  by  the  policy.  To  thia  paragraph  the 
company  answered  the  condition  against  obtaining  other  insurance  on  the  prop- 
erty insured,  or  any  part  theteof,  without  the  written  consent  of  tlie  com- 
pany, and  alleged  that,  since  the  issuance  of  the  policy  sued  on,  other  valid 
insurance  bad  been  so  obtained  upon  tlie  hotel  building.  The  answer  further 
averred  that  the  furniture  covered  by  the  policy  was  contained  and  used  in 
the  hotel,  and  that  both  formed  one  risk,  and  were  insured  by  the  same  con- 
tract, and  upon  one  and  the  same  consideration.  This  was  held  to  be  a  suffi- 
cient answer.  Since  part  of  tlie  insurance  was  apportioned  to  the  building, 
and  part  to  the  furniture  and  household  goods  therein,  the  question  present»l 
is  whetlisr  it  was  competent  for  the  plaintiff  to  recover  that  part  apportioned 
to  the  furniture  and  household  goods,  notwithstanding  the  policy  had  been 
voided  as  to  the  building.  On  appellant's  behalf  tlie  argument  is  that  the 
contract  is  divisible,  and  that  it  does  not  follow  that,  because  it  was  voided 
as  to  the  building,  it  would  also  be  voided  in  respect  to  the  furniture.  There 
is  apparently  some  contrariety  of  opinion  as  to  the  construction  of  contracts  of 
.  insurance,  and  as  to  the  right  of  the  assured  to  recover  in  cases  somewhat  an- 
alogous to  that  under  consideration.  Where  the  contract  is  entire,  it  seems 
to  be  conceded  that  a  breach  of  condition  affects  the  entire  risk;  but  the  an- 
thorities  are  not  uniformly  agreed  as  to  what  constitutes  an  entire  contract 
as  applied  to  policies  of  insurance.  So  far  as  we  are  apprised,  the  question 
presented  has  not  been  heretofore  considered  by  this  court.  ConSning  the 
decision  to  the  case  in  hand,  our  conclusion,  after  a  careful  examination  of 
the  authorities,  is  that  tlie  policy  under  consideration  is  to  be  treated  as  an 
entire,  indivisible  contract  in  respect  to  the  condition  in  questioni  The  pur- 
pose of  inserting  conditions  against  other  insurance  in  policies  manifestly  is 
to  protect  the  company  from  the  hazard  of  overinsurance,  by  compelling  the 
assured  to  continue  to  be  personally  interested  in  the  preservation  of  bis  prop- 
erty. The  condition  assumes  that  the  vigilance  of  the  property  owner  will 
be  stimulated,  and  that  he  will  be  more  watchful  to  guard  against  fire  in  case 
his  relation  to  the  property  is  such  that  its  destruction  by  fire  will  entail  a 
loss  rather  than  a  benefit  upon  him.  Phenix  Ins.  Co.  v.  Lamar,  106  Ind. 
513,  7  N.  B.  Rep.  241. 

In  order,  therefore,  to  give  effect  to  the  condition  according  to  the  intent 
and  purpose  of  the  contract,  it  follows  necessarily  that  where  the  property 
covered  by  one  policy,  although  consisting  of  separate  items,  appears  to  be  so 
situate  as  to  constitute  substantially  one  risk,  then,  even  though  separate 
amounts  of  insurance  be  apportioned  to  each  separate  item  or  class  of  prop- 
erty, if  the  consideration  for  the  contract  and  the  risk  are  both  indivisible,  the 
contract  must  be  treated  as  entire,  nevertheless.  To  such  a  policy  the  princi- 
ples governing  entire  and  indivisible  contracts  are  applicable,  for  the  reason 
that  the  matter  which  renders  the  policy  void  as  to  part  affects  the  risk  of  the 
insurer  in  respect  to  the  other  items  in  the  same  manner  as  it  affects  those 
items  in  respect  to  which  the  contract  is  voided.  In  such  a  case  the  only  ef- 
fect of  apportioning  the  amount  of  the  insurance  upon  the  separate  items  of 
property  specified  in  the  policy  is  to  limit  the  extent  of  the  company's  liability 
to  the  sum  specified  upon  each  item  or  class  of  property  insured.    While  many 
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well-conaidered  cases  seem  to  justify  a  much  broader  conclusion  than  that 
above  stated  in  regard  to  the  indivisibility  of  insurance  contracts,  we  believe 
that,  in  the  main,  the  authorities  may  be  harmonized  on  the  principles  above 
stated,  which  we  regard  as  the  better  view  of  the  subject.  Mtna  Ins.  Co,  v. 
Resh,  44  Mich.  55,  6  N.  W.  Eep.  114;  McGowan  v.  People's  Ins.  Co.,  54  Vt. 
211;  Oottsman  r.  Pennsylvania  Ins.  Co.,  56  Pa.  St.  210;  Schumitsch  v.  Amer- 
ican Ins.  Co.,  48  Wis.  26,  3  N.  W.  Bep.  595;  Hintnan  v.  Hartford  In^.  Co., 
36  Wis.  159;  Plath  v.  Minnesota,  etc.,  Ass'n,  28  Minn.  479;  Bowman  v. 
Franklin  Ins.  Co.,  40  Md.  620;  Moore  v.  Virginia,  etc.,  Co.,  28  Grat.  508; 
Lottjoy  V.  Augusta  Ins.  .Co.,  45  Me.  472;  Richardson  v.  Maine  Ins.  Co.,  4S 
Me.  394;  Gould  y.  York  Ins.  Co.,  4=7  Me. 403;  SamesY.  Union Mut. Ins. Co., 
51  Me.  110;  Day  v.  Charter  Oak  Ins.  Co.,  Id.  91;  Lee  v.  Hoteard  Ins.  Co., 
3  Gray,  583;  Kimball  v.  Howard  Ins.  Co.,  8  Gray,  83;  Friesmvfh  v.  Agawam, 
etc.,  Co.,  10  Gush.  537;  Broton  v.  People's  Mut.  Ins.  Co.,  11  Gush.  280;  Our- 
ver  V.  Hawkeye  Ins.  Co.,  28  N.  W.  Sep.  555;  Wood,  Tire  Ins.  §  165. 

In  the  following,  among  other,  cases,  which  involved  suite  upon  insurance 
policies  wherein  different  properties  were  insured  for  separate  sums,  the  con- 
tracts were  held  divisible,  and  the  policy-holder  in  each  instance  allowed  to 
recover  as  to  some  of  the  separate  items,  notwithstanding  there  had  been  a 
violation  of  some  condition  which  avoided  the  policy  as  to  other  items  in* 
eluded  in  the  same  policy:  Merrill  v.  Agricultural  Ins.  Co.,  78  N.  T.  462; 
Trench  v*  Cherumgo  Ins.  Co.,  7  Hill,  122;  Koontz  v.  HannihaU  etc,  Co.,  42 
Mo.  126;  Loehner  v.  Home  Ins.  Co.,  17  Mo.  247;  Commercial  Ins,  Co.  v. 
Spanknehle,  52  111.  531;  Hartford  Ins.  Co.  v.  Walsh,  54  111.  164. 

While  we  concur  in  the  suggestion  that  courts  incliue  towards  such  a  lib- 
eral construction  of  insurance  contracts  in  favor  of  the  assured  as,  if  possi- 
ble, to  avoid  a  forfeiture,  yet  where  parties  have,  without  fraud,  mistake,  or 
surprise,  deliberately  entered  into  a  contract,  that  alone  must  be  looked  to  aa 
furnishing  the  measure  of  their  respective  rights  and  obligations.  Phenix 
Ins.  Co.  v.  Lamar,  supra.  ■  Courts  cannot  by  construction  compel  insurance 
companies  to  assume  obligations  which  they  have  fairly  guarded  against,  in 
order  to  protect  themselves  against  imposition,  so  that  their  s<)lvency  may  be 
Intimately  preserved  in  order  to  afford  indemnity  to  policy-hold«:s  who  ob- 
serve their  contracts. 

In  the  case  under  consideration,  the  risk  on  the  furniture  was  affected  by 
the  same  cause  that  rendered  the  paWcj  void  upon  the  building.  It  follows 
that  the  policy  was  avoided  in  toto. 

The  judgment  is  affirmed,  with  eoats. 

(Ul  Ind.  lU) 

BpsmsoN  V.  BipPET  and  others. 
(Supreim  Qntrt  of  Aidiana,    May  2S,  1887.) 

1.  StATUTXS — RXPBAI, — OSAVBL  B0AD8. 

In  view  of  the  declaration  iu  the  Indiana  gravel  road  act  of  A.pril  8,  1886,  that 
"this  act  is  not  intended  to  repeal  any  law  now  in  force  for  the  construction  of 
gravel  or  macadamized  roads,"  the  act  of  March  3,  1877.  is  not  repealed,  by  impli- 
cation, by  the  act  of  1885,  although  the  two  statutes  relate  to  the  same  subject-mat- 
ter, but  it  mast  presumed  that  the  legislature  intended  to  establish  two  systems  for 
the  construction  of  gravel  roads. 

2.  Gravil  Roads — Establishment — ^Juhibdiotion — PwrnoN. 

In  a  proceeding  to  establish  a  gravel  road,  where  Uiere  Is  a  petition  si^ed  by  a 
number  of  freeiioldera,  and  it  is  adjudged  suffident  by  the  board  of  comuussioueis, 
the  procecdiues  will  not  be  void,  and  unless  the  objection  Is  made  before  the  board 
that  the  petition  is  not  signed  by  the  requisite  number  of  freeholders  it  will  not  be 
available  on  appeal. 

3.  Baue — SorFiciBHOT  OP  Bono. 

Objections  to  the  sufficiency  of  the  bond  required  by  the  act  of  1877  must  be  made 
in  the  commissioners'  court,  or  they  will  not  be  considered  on  appeaL 
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4.  Samb— JcEisDicnoH — Delay. 

The  delay  of  the  board  of  commlssIoneTs  in  actins  does  not  oust  jurisdiction,  and 
if  the  party  does  not  urge  that  objection  in  the  commiasioneis'  court  it  will  not  be 
availing  on  appeal. 

Appeal  from  circuit  court,  Clinton  county. 

Davidson  &  Dice  and  Jamtt  N.  Sims,  for  appellant.  Bayless  &  Russell 
and  Kent  <£  Merritt,  for  appellees. 

Elliott,  J.  The  controlling  question  in  this  case  is  whether  the  gravel 
road  law  of  March  8, 1877,  was  repealed  by  the  act  of  April  8, 1885.  The 
latter  act  does  not  contain  any  repealing  clause,  but,  on  the  contrary,  ex- 
pressly asserts  an  intention  not  to  repeal  any  former  law;  for  in  section  20  it 
is  written:  "This  act  is  not  intended  to  repeal  any  law  now  in  force  for  the 
construction  of  gravel  or  macadamized  roads."  Acts  of  1885,  162.  There 
are  very  material  differences  in  the  provisions  of  the  two  acts;  in  many  re- 
spects they  are  inconsistent,  while  in  others  they  are  substantially  the  same. 
Each  act,  taken  in  itself,  constitutes  a  complete  scheme  or  system  for  the  con- 
struction of  gravel  roads,  and  for  the  method  of  procedure  in  making  and 
collecting  assessments. 

The  question  presented  is  a  very  perplexing  one,  but,  after  the  most  careful 
study  we  have  been  able  to  give  it,  we  have  reached  the  conclusion  that  it 
was  the  intention  of  the  legislature  to  create  two  systems,  and  not  to  repeal 
the  former  law.  The  fact  that  both  of  these  statutes  are  directed  to  the  at- 
tainment of  the  same  end  does  not  warrant  the  conclusion  that  the  latter  re- 
peals the  former.  Statutes  constructing  two  systems  for  the  government  of 
the  same  subject  may  both  stand.  Seals  v. Hale,  4  How.  37;  Wood  v.  IJ.  8., 
16  Pet.  353;  Davies  v.  Fairhaim,  3  How.  646;  Rattdehaugh  v.  Shelley,  6 
Ohio  St.  316.  Mr.  Bishop  thus  states  the  rule:  "Two  or  more  separate  laws 
may  establish  the  same  right,  or  provide  redress  for  the  same  wrong.  And  the 
person  seeking  to  enforce  the  right  or  avenge  the  wrong,  may  proceed  on  the 
law  he  chooses."  Bish.  Writ.  Law,  §  163.  In  the  legislation  upon  the  sub- 
ject of  drainage  we  have  an  example  of  the  creation  of  two  distinct  schemes 
for  the  attainntent  of  the  same  end,  and  these  statutes  have  been  sustained 
and  enforced.  Lipes  v.  Band,  104  Ind.  508, 1  N.  E.  Rep.  871,  and  4  N.  E. 
Rep.  160;  Shaw  v.  State,  97  Ind.  23;  Biuihanan  v.  Rader,  Id.  605;  Crist  v. 
State.  Id.  389;  Meranda  v.  Spurlin,  100  Ind.  380.  There  is  therefore  no  in- 
trinsic difficulty  in  maintaining  the  tlieory  that  two  systems  were  created  by 
the  legislature,  and  the  fact  that  the  statutes  relate  to  the  same  subject  and 
seek  the  same  end  does  not  necessarily  require  it  to  be  held  that  the  later 
supersedes  the  earlier.  It  does  not  follow  that,  because  the  statutes  contain 
similar  provisions,  the  earlier  is  abrogated,  for,  if  the  intention  to  construct 
two  systems  is  manifested,  the  similarity  in  the  provisions  of  the  two  stat- 
utes will  not  supply  a  valid  reason  for  declaring  the  earlier  to  be  repealed  by 
implication.  The  principle  which  controls  this  phase  of  the  question  was 
decided  in  Powers  v.  Shepard,  48  N.  Y.  540,  for,  as  the  reporter's  head-note 
states,  it  was  there  held  that  "the  re-enactment  uf  certain  sections  of  one  act 
in  a  subsequent  one,  providing  for  a  different  scheme,  is  not  a  repeal  by  im- 
plication, of  those  sections  in  the  first  act."  Our  Qwn  cases  give  a  substan- 
tial recognition  to  this  doctrine.  CJieezem  v.  State,  2  Ind.  150;  Martindale 
V.  Martindale,  10  Ind.  567;  Corddl  v.  StaU,  22  Ind.  1;  Gorley  v.  Setoell,  77 
Ind.  316-319. 

It  may  perhaps  be  true  that  confusion  will  result  from  framing  two  systems 
for  the  governmentof  one  subject,  and  that  it  is  an  unwise  exercise  of  power; 
but  the  wisdom  or  expediency  of  a  statute  is  a  question  for  the  legislature, 
and  not  for  the  court.  Eastman  v.  State,  109  Ind.  278,  10  N.  E.  Kep.  97. 
The  courts  can  do  no  more  than  determine  the  validity  of  the  sfcitute,  and, 
having  adjudged  it  valid,  ascertain  and  enforce  the  legislative  intention. 
They  cannot,  as  Judge  Coolby  says,  "run  a  race  of  expediency  with  the  leg- 
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islatare."  Nor  will  mere  inconvenience  worked  by  the  similarity  of  two  stat- 
utes justify  the  courts  in  declaring  that  the  earlier  is  impliedly  repealed  by 
the  later.  Waldo  v.  Bell,  13  La.  Ann.  829;  MitcTiell  t.  Duncan,  7  Fla.  13; 
liaudebattffh  v.  SJtelley,  6  Ohio  St.  307;  State  v.  Berry,  12  Iowa,  58;  Wilson 
V.  ShoricJc,  21  Iowa,  832. 

The  addition  to  an  existing  system  does  not  necessarily  imply  its  abroga- 
tion. In  discussing  this  subject,  the  supreme  court  of  the  United  States  said: 
"It  is  true  that  exercise  of  appellate  jurisdiction  under  the  act  of  1789,  was 
less  convenient  than  under  the  act  of  1867,  but  the  provision  of  a  new  and 
mure  convenient  mode  of  its  exercise  does  not  necessarily  take  away  the  old; 
and  that  this  effect  was  not  intended,  is  indicated  by  the  fact  that  the  authority 
conferred  by  the  new  act  is  expressly  declared  to  be  in  addition  to  the  au- 
thority conferred  by  the  former  acts.  Addition isnotsubstitution."  Sxparte 
Terger,  8  Wall.  85-105.  In  the  cause  before  us  the  legislature  declares  that 
the  former  act  is  not  repealed,  and  in  the  face  of  that  declaration  we  can  no 
more  say  than  could  the  court,  in  the  case  from  which  we  have  quoted,  say 
of  the  stetute  there  under  discussion,  tbaJt  the  later  act  is  a  substitute  for  the 
earlier. 

Repeals  by  implication  are  not  favored.  On  this  subject  the  supreme  court 
of  the  United  States  said:  "They  are  seldom  admitted  except  on  the  ground 
of  repugnancy,  and  never,  we  think,  when  the  former  can  stand '  together 
with  the  new  sict."  Ex  parte  Terger,  supra.  If  the  act  of  1885  was  silent 
as  to  the  legislative  intent,  there  would  even  then  be  some  doubt,  under  the 
familiar  doctrine  stated  in  the  case  referred  to,  whether  it  would  not  be  the 
duty  of  the  courts  to  adjudge  that  the  former  statute  was  not  repealed.  But. 
however  this  may  be,  in  the  statute  before  us  there  is  a  broad  and  express  as- 
sertion that  it  was  not  the  intention  to  repeal  any  former  laws,  and  we  can- 
not regard  that  assertion  as  ineffective  and  meaningless;  we  must  adjudge 
that  two  systems  were  created,  and,  as  was  done  in  the  case  cited,  hold  that 
the  two  statutes  may  stand  together. 

In  Tyson  v.  Postlethioaite,  18  111.  728,  it  is  held  that  a  statute  is  not  repealed 
by  implication  where  the  legislature  had  no  intention  to  repeal  it,  and  this 
statement  of  the  law  was  approved  in  Blain  v.  Bailey,  25  Ind.  165.  In  this 
instance  the  legislative  declaration  of  intention  is  as  strong  and  plain  as 
words  could  make  it,  and  the  courts  have  no  right  to  disregard  the  intention 
so  plainly  and  strongly  stated,  but  they  must,  if  there  is  any  way  of  doing  so, 
give  effect  to  that  intention,  and  the  way  iu  which  it  can  be  done  is  to  hold, 
as  we  do  hold,  that  two  systems  were  created  by  the  two  statutes.  If  the  leg- 
islature should,  by  plain  and  imperative  words  in  a  later  act,  repeal  an  earlier 
one,  it  may  be  that  a  declaration  of  an  intention  not  to  repeal  would  be  fruit- 
less in  the  event  that  there  was  no  possible  way  of  maintaining  both  of  the 
statutes.  Bish.  Writ.  Law,  §  41.  But  there  is  here  a  legal  way-r-a  way 
both  possible  and  practicable,  and  neither  unusual  nor  unreasonable— in 
which  the  two  statutes  may  be  upheld,  aud  that  is,  by  adjudging  that  two 
different  systems  were  created.  The  case  of  Deisner  v.  Simpson,  72  Ind.  435, 
is  to  be  discriminated  from  the  present  for  the  reason  that  in  that  case  there 
was  no  possible  way  in  which  to  give  effect  to  the  formal  declaration  of  in- 
tention, while  here  the  way  is  open,  because  it  can  be  adjudged,  both  on  prin- 
ciple and  authority,  that  the  legislature  has  power  to  create  two  systems,  and 
that  it  has  done  so.  In  this  case  there  aretwo  distinct  systems,  each  complete 
in  all  its  parts  and  capable  of  practical  enforcement;  for  the  frame  of  the  peti- 
tion, the  parties,  and  the  character  of  the  notice  will  inform  the  court  of  the 
method  of  procedure  adopted,  and  apprise  it  of  the  statute  under  which  the 
petitioners  have  elected  to  proceed.  Possibly,  as  we  have  already  suggested, 
confusion  and  evil  may  result,  although  this  is  by  no  means  a  necessary  con- 
sequence, but,  if  it  were,  the  fault  is  that  of  the  law-makers,  and  the  remedy 
is  in  their  bands. 
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We  are  not  anmindful  of  the  general  rule  that  where  an  act  covers  the 
whole  subject-matter  of  the  older  law,  and  contains  provisions  that  cannot  be 
reconciled  with  it,  a  repeal  will  be  implied;  but,  while  keeping  in  mind  the 
rnle,  we  must  also  keep  in  mind  the  principle  on  which  it  rests,  which  is  that 
the  enactment  of  the  new  statute  covering  the  whole  subject  is  an  expression 
of  an  intention  to  repeal  the  old  law.  It  is  obvious  that  this  reason  fails 
where,  as  here,  there  is  a  positive  and  onequivocal  assertion  that  there  is  no 
intention  to  repeal  the  older  statute;  and  where  the  reason  of  the  rule  fails, 
the  rule  fails.  In  the  face  of  the  express  and  unequivocal  assertion  that  it  is 
not  the  intention  to  repeal  any  former  law,  no  intention  can  be  implied  from 
the  fact  that  the  new  statute  covers  the  whole  subject.  It  is  dilHcult  to  con- 
ceive any  logical  ground  upon  which  an  implied  intention  can  be  made  to 
rule  and  overrule  an  expressed  one;  and  certainly  that  result  cannot  be  per- 
mitted where  it  can,  without  violating  any  legal  principle  or  introducing  any 
novel  doctrine,  be  adjudged  that  the  purpose  of  the  new  statute  was  to  create 
a  new  system.  In  this  ease  we  cannot  declare  that  the  act  of  1885  repeals  the 
former  law  without  utterly  disregarding  the  positive  words  of  the  statute,  and 
ignoring  the  familiar  rule  that  repeals  by  implication  are  not  favored,  and 
that,  wliere  both  statutes  may  stand,  neither  shall  fall. 

We  cannot  concur  in  the  view  of  appellant's  counsel  that  the  act  of  1885  is 
hot  complete.  It  is  probably  true  that,  detached  from  all  other  laws,  written 
and  unwritten,  it  is  incomplete  in  the  sense  that  it  cannot  be  practically  ad- 
ministered. But  it  is  not  to  be  so  detached;  on  the  contrary,  it  is  to  be  taken 
as  part  of  one  gp-eat  and  uniform  system  of  law,  and  not  as  an  isolated  iict,  in- 
dependent of  all  others.  Humphries  v.  Davis,  100  Ind.  274-284;  State  v.  Bod- 
well,  104  Ind.  641-545,  4  N.  E.  Hep.  675;  Robertson  v.  ataU,  109  Ind.  79-87, 
10  N.  E.  Rep.  582,  643;  Lutz  v.  City,  109  Ind.  467. 468,  10  N.  E.  Rep.  411. 
No  statute  stands  entirely  alone,  for,  in  interpreting  and  enforcing  it,  aid  is 
obtained  from  the  rules  of  the  common  law  as  well  as  from  other  statutes. 
Mr.  Bishop  says:  "Every  statute,  as  just  said,  combines  and  operates  with 
the  entire  law  whereof  it  becomes  a  part."  Writ.  Law,  §  7.  It  is  universally 
true  that  every  statute  in  some  degree  interferes  with  the  great  body  of  the 
law  of  which  it  forms  a  part;  for,  if  this  were  not  so,  the  law  would  be  not 
merely  a  mass  "of  codeless  precedents,"  but  a  mass  of  disjointed  fnigments. 
Elaborate  as  our  Code  of  Civil  procedure  is,  and  carefnl  as  were  the  efforts  to 
make  it  cover  the  whole  field  of  pleading  and  practice,  resort,  nevertheless,  is 
often  made  to  the  common  law  in  order  to  give  it  just  effect.  It  is  upon  the 
great  principle  we  have  stated  that  it  has  been  frequently  held  that  in  what 
are  termed  special  proceedings,  aid  is  to  be  secured  from  the  Civil  Code. 
Bvans  v.  Ecaris,  105  Ind.  204,  5  N.  E.  Rep.  24,  768;  Bass  v.  Elliott,  105  Ind. 
517,  5  N.  E.  Rep.  663;  Burkett  v.  Holtnan,  104  Ind.  6,  3  N.  E.  Rep.  406; 
Burkett  v.  Bowen,  104  Ind.  184,  3  N.  E.  Rep.  768;  Powdl  v.  Powell,  104  Ind. 
18,  3  N.  E.  Rep.  639;  Robertson  v.  State,  supra.  It  is  hardly  too  much  to 
say  that  no  statute  which  applies  to  a  general  subject,  and  is  to  be  enforced 
by  judicial  proceedings,  is  to  be  considered  apart  from  all  other  laws,  for, 
surely,  no  one  statute  of  the  character  indicated  can  be  reasonably  deemed  the 
sole  repository  of  the  law  upon  the  general  subject  governing  all  its  phases 
and  incidents.  It  would  be  uin'easonable  to  presume  that  the  legislature 
meant  to  embody  the  law  on  such  a  subject  in  a  single  statute. 

It  is  therefore  not  a  sulBcient  objection  to  the  act  of  1885  that  it  is  not  in 
itself  complete  and  perfect  in  every  part.  An  examination  of  the  act  will, 
however,  disclose  that  it  is  far  more  full  in  detail,  and  much  more  specific  in 
its  provisions,  than  most  statutes. 

A  repeal  of  the  act  of  1877  would  lead  to  very  disastrous  consequences,  for 
it  would  sweep  away  assessments  made  under  it,  and  leave  many  counties 
with  heavy  bui-dens,  and  suffer  those  who  have  reaped  special  benefits  to  escape 
payment  of  the  tax  imposed  upon  them  in  consideration  of  those  benefits. 
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This  wonld  result  because  of  tbe  settled  rule  that  the  repeal  of  a  statute  au- 
thorizing tlie  levying  of  taxes  or  assessments  destroys  the  lien  of  such  taxes 
and  asaesaraenta  unless  there  is  a  saving  clause  in  the  repealing  statute;  and 
In  the  ststtnte  now  under  immediate  discussion  there  is  no  saving  clause. 
Marion,  etc.,  Co.  v.  Sleeth,  53  Ind.  35;  Webb  v.  Brandywine,  etc.,  Co.,  55  Ind. 
441 ;  Qorley  v.  Betoell,  supra.  We  do  not  believe  the  legislature  intended  tf 
sweep  away  all  former  uncollected  assessments,  and  for  that  reason,  among 
others,  declared  that  the  former  law  was  not  repesiled.  We  have  not  examined 
the  question  presented  by  the  appellees'  contention  that  the  net  of  1885  is  un-, 
constitutional,  for  the  case  may  be  disposed'  of  without  deciding  that  question. 
We  do  not,  therefore,  decide  anything  upon  that  question,  but  concede,  with- 
out deciding,  that  the  act  of  1885  is  constitutional  and  valid. 

It  is  contended  by  appellant's  counsel  that  the  board  of  commissioners  bad 
no  jurisdiction  of  the  subject-matter,  for  the  reason  that  the  petition  was  not 
signed  by  the  requisite  number  of  freeholders.  But  we  think  thai  there  was 
such  a  petition  as  invoked  the  jurisdiction  of  the  board,  and  that,  although  it 
may  have  been  defective,  still  the  proceedings  are  not  void.  The  petition  on 
its  face  does  not  reveal  the  absence  of  jurisdictional  facts,  and  no  objection 
was  made  to  it  before  the  board,  so  that  we  think  the  point  now  made  is  not 
maintainable.  Stoddard  v.  Johnson,  75  Ind.  20;  Coolman  t.  Fleming,  82 
Ind.  117;  Rutherford  v.  Davis,  96  Ind.  245;  ForsytTuY.  ^renter,  100  Ind. 
27;  Pickering  y.  Btate,  106  Ind.  228,  and  cases  cited  on  page  231,  6  N.  £. 
H^.  611;  Lotoe  v.  Ryan,  94  Ind.  462;  Bradley  v.  Frankfort,  99  Ind.  421. 

It  is  claimed  that  the  proceedings  are  invalid  because  no  bond  was  filed  with 
the  board,  as  required  by  the  act  of  1877;  but  we  find  a  bond  in  the  tran- 
script sent  up  from  the  commissioners'  court,  and,  as  that  court  assumed  ju- 
risdiction, the  fair  presumption  is  that  the  bond  was  properly  filed.  If,  how- 
ever, we  were  wrong  in  this,  still  the  appellant  is  in  no  situation  to  here  urge 
the  point,  for  he  made  no  objection  before  the  commissioners,  although  he 
was  In  court.  It  is  held  in  some  of  the  cases  referred  to,  and  in  many  others, 
that  a  party  must  make  objections  in  the  commissioners'  court,  in  order  to 
avail  himself  of  them  on  apeal.  QrHn  v.  Elliott,  86  Ind.  53;  MeKee  v.  Gould, 
108  Ind.  107,  8  K.  £.  Rep.  724;  Osbom  v.autton.  108  Ind.  443.  9  N.E.  Rep. 
410.  and  cases  cited. 

The  delay  of  the  oonjmissioners  in  taking  action  in  the  case  did  not  oust 
their  jarisdiotion.  As  jurisdiction  was  once  acquired,  it  remained  until  the 
final  disposition  of  the  case,  although  there  may  have  been  intervening  erron 
or  irregularities.  Blaeh  v.  Thomson,  107  Ind.  162,  7  N.  E.  Rep.  184;  Mis' 
Mullen  V.  StaU,  106  Ind.  384,  4  N.  E.  Rep.  903;  Uohhs  v.  Board,  103  Ind. 
675,  3  27.  £.  Rep.  263.  The  notice  of  the  meeting  of  viewers  was  sach  as 
gave  the  appelant  opportunity  to  be  heard,  and  he  therefore  had  his  day  in 
court;  but.  If  it  were  true  that  the  notice  was  not  sufiicient,  still,  as  he  ap- 
peared, and,  although  other  objections  were  urged,  made  nosuch  objection  as 
that  here  insisted  on,  he  cannot  sucessfully  make  it  now.  Updegraff  v. 
Palmer,  107  Ind.  181. 6  N.  E.  Bep.  853.  and  cases  cited.    Judgment  affirmed. 


(Ul  Ind.  m)  

DiCKERSON.  Adm'r.  o.  Dayis  and  others.^ 
(Supreme  Court  of  Indiana.    May  24,  1887.) 
1.  JqsGMEiT— Simiia  Aside — Inbakk  Pxbsob, 

Where  a  iadgment  bj^  default  is  taken  against  a  person  of  nnsotind  mind,  pr^ 
•nmably  afler  due  service  of  process,  by  a  good-faith  holder  of  a  commercial  note 
obtained  by  fraud  and  without  consideration  by  the  original  payee,  the  Jodgtiient 
defendant  never  having  been  judicially  declared  of  unsound  mind,  and  the  plain- 
US' having  no  knowledge  thereof,  it  will  be  set  aside,  and  the  guardian  or  adniinls- 
trator  let  in  to  defend  by  simply  showing  that  the  defendant  was  of  unsound  min4 
when  the  note  was  executed  and  the  Judgment  taken,  and  that  it  was  without  con 
■ideration. 

1  2v  R  no  2 10  *  Petition  to  modify  mandate  denied. 
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2.  Same — Rbdemption  from  Sale, 

Although  after  such  judgment  was  rendered,  and  after  thefcnardlan  had  bron^ht 
suit  to  set  it  aside,  the  pdgment  plaintiff  succeeded  in  having  a  conveyance  by  such 
insane  person  to  his  wife  set  aside  as  fraudulent,  and  bad  the  land  aold  to  satisly 
said  judgment,  the  guardian,  bavinj;  resisted  it  unsuccessfully,  and  set  up  the  fact 
that  an  action  was  pending  to  set  aside  such  judgment,  is  not  precluded,  by  redeem- 
ing from  such  sale,  from  having  such  default  set  aside. 

Appeal  from  circuit  court,  Boone  county. 

/.  A .  Ahhott  and  /.  M.  Kelsey,  for  appellant.    CTias.  M.  Zion,  for  appellees. 

Mitchell,  J.  Lewis  recovered  a  judgment  by  default  in  the  Boone  circuit 
court  against  Garrett  McClain  for  $82.67.  The  judgment  was  afterwards  as- 
signed to  Isaac  F,  Davis.  Subsequently  McClain  was  declared  to  be  a  person 
of  unsound  mind,  and  his  guardian,  in  that  behalf  appointed,  commenced  this 
proceeding  to  set  aside  the  default.  He  charged,  in  the  complaint  filed  for 
that  purpose,  tliat  his  ward  was  a  peraon  of  unsound  mind,  and  that  the  note  on 
which  the  judgment  had  been  rendered  had  been  obtained  from  Garrett  Mc- 
Clain by  fraud,  while  he  was  of  unsound  mind,  without  any  consideration. 
This  complaint  was  held  insuflBcient  on  demurrer.  The  guardian  appealed  to 
this  court,  and  the  ruling  and  judgment  of  the  court  below  was  revereed. 
McClain  V.  Davis,  77  Ind.  419.  "When  the  case  was  returned  to  tlie  court  be- 
low, Garrett  McClain  having  died  meanwhile,  Dickerson,  as  administrator  of 
his  estate,  filed  an  amended  and  supplemental  complaint.  This  complaint  put 
forward  substantially  the  same  facts  in  respect  to  the  note,  and  the  unsound- 
ness, of  mind  of  the  maker,  as  were  set  forth  in  the  original.  In  addition  to 
those  facts,  it  was  also  alleged  that,  pending  the  appeal,  certain  real  estate 
owned  by  the  intestate  had  been  sold  to  satisfy  the  judgment  in  question,  and 
that  the  guardian  of  the  intestate  had  been  compelled  to  pay  to  the  appellee 
the  full  amount  of  the  judgment,  interest,  and  costs,  in  order  to  redeem  the 
insane  ward's  land  from  the  sale  so  made.  The  prayer  was  that  the  default 
and  judgment  should  be  set  aside,  and  that  the  plaintiff,  as  administrator, 
might  recover  the  amount  which  the  guardian  had  been  compelled  to  pay  in 
order  to  redeem  from  the  sale.  Upon  issues  duly  made,  the  court  heard  the 
evidence,  and  found  the  facts  specially.  The  finding  is,  in  substance,  that  the 
note  in  question  was  executed  without  consideration,  payable  at  a  bank  in 
this  state,  and  that  the  maker  was,  at  the  time  of  its  execution,  and  so  con- 
tinued until  his  death,  a  person  of  unsound  mind.  It  is  found  that  a  judg- 
ment was  taken  on  this  note  by  default  on  the  twenty-eighth  day  of  Novem- 
ber, 1877.  The  owner  of  the  judgment  was  found  to  have  purchased  the  note 
in  good  faith,  for  a  valuable  consideration,  before  its  maturity.  After  judg- 
ment had  been  taken  on  the  note,  in  the  manner  alleged  in  the  complaint,  the 
appellee  Davis,  being  the  owner  of  the  judgment,  instituted  an  action  in  the 
Boone  circuit  court  to  set  aside  an  alleged  fraudulent  conveyance  of  certain 
real  estate  from  Garrett  McClain  to  his  wife.  The  court  found  that  the 
guardian  of  Garrett  McClain  set  up,  as  a  defense  to  the  action  so  instituted, 
substantially  the  same  facts  in  reference  to  the  execution  of  the  note,  and  the 
unsoundness  of  mind  of  GaiTett  McClain,  as  are  set  up  in  the  complaint  in 
this  case.  He  also  alleged  in  his  answer  that  he  had  instituted  and  then  had 
pending  a  proceeding  to  set  aside  the  judgment  which  appellee  was  seeking  to 
enforce.  Such  proceedings  were  had  in  that  behalS  as  that,  upon  a  trial  of 
the  issues  therein  joined,  there  was  a  finding  and  judgment  for  the  plaintiff, 
and  an  order  that  the  conveyance  be  set  aside,  and  thv>  land  subjected  to  sale 
to  satisfy  the  judgment.  The  land  was  accordingly  sold,  the  appellee  herein 
bidding  it  in  for  the  full  amount  of  the  judgment,  interest,  and  costs.  It  is 
found  by  the  court  that  the  guardian  of  the  judgment  defendant,  within  the 
year  for  redemption,  redeemed  the  land  by  paying  the  amount  of  the  bid,  and 
interest  thereon.    Upon  the  facts  so  found,  the  court  stated  as  its  conclusion 
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that  the  appellant  was  not  entitled  to  have  the  judgment  set  aside,  or  to  anj 
other  relief.    Judgment  was  given  accordingly. 

The  case  presented  is  one  in  which  a  judgment  by  default  was  taken  against 
a  pieraon  of  unsound  mind,  presumably  after  due  service  of  process,  by  a 
good-faith  holder  of  a  conunercial  note,  which  had  been  obtained  by  fraud 
and  without  considei'ation  by  the  original  payee.  No  fraud  or  unfairness  in  ob- 
taining the  judgment  is  either  alleged  or  found,  nur  does  it  appear  that  the 
holder  of  the  note  had  any  knowledge,  or  reason  to  suspect,  that  the  maker 
was  insane  at  the  time  the  judgment  was  taken.  The  defendant  not  having 
been  judicially  declared  to  be  a  person  of  unsound  mind  at  the  time  the  con- 
tract was  made  and  the  judgment  taken,  the  question  is,  wUl  the  default  be 
set  aside  as  against  a  good-faith  purchaser  of  the  note,  and  the  guardian  or 
administrator  let  in  to  defend  by  simply  showing  that  his  ward  was  of  un- 
sound mind  when  the  note  was  executed  and  the  judgment  taken,  and  that 
the  note  was  without  consideration? 

The  proceeding  was  commenced  under  section  396,  Eev.  St.  1881.  This 
section  provides,  among  other  things,  that  a  party  may  be  relieved  from  a 
judgment  taken  against  him  through  his  mistake,  inadvertence,  surprise,  or 
excusable  neglect,  on  complaint  or  motion  filed  within  two  years.  That  there 
was  a  meritorious  defense  to  the  action  is  dear.  The  note  was  obtained  by 
fraud  from  a  person  of  unsound  mind,  without  any  consideration.  That 
the  holder  of  the  note  and  judgment  plaintiff  was  an  indorsee  for  value 
without  notice  does  not  alter  the  case.  The  maker  of  the  note  being  at  the 
time  of  unsound  mind,  he  had  no  capacity  to  bind  himself  by  contract.  A 
purchaser  of  commercial  paper  is  affected  with  notice  of  the  stattts  or  disa- 
bility of  the  maker.  That  the  note  was  purchased  in  good  faith  before  ma- 
turity presents  no  obstacle  to  a  disafQrmance  in  case  the  maker  had  not  the 
mental  capacity  to  bind  himself  by  contract,  unless  the  note  was  originally 
taken  in  good  faith  upon  a  consideration  which  was  reasonably  necessary  for 
or  actually  beneficial  to  the  maker.  Baxter  v.  Earl  of  Portsmouth,  5  Bam. 
&  C.  172;  Dane  v.  KirkvxiU,  8  Car.  &  P.  679;  Seaver  v.  Phelps,  11  Pick.  804; 
Boewell,  Insanity,  §  290;  Physio-Medioal  College  v.  Wilkinson,  108  Ind. 
314,  9  N.  £.  Bep.  161.  The  protection  of  persons  who  are  so  unfortunate 
as  to  be  bereft  of  reason,  and  incapable  of  managing  their  own  estates, 
is  of  higher  obligation,  and  an  object  more  to  be  cherished  by  the  courts,  than 
is  the  protection  of  holders  of  commercial  paper,  however  innocent  they  may 
be.  MeClain  v.  Davis,  supra;  Moore  v.  Hershey,  90  Pa.  St.  196;  Wirebaoh 
v.  First  Nat.  Bank,  97  Pa.  St.  643;  Van  Patton  v.  Beals,  46  Iowa,  63; 
Mutual  Life  Ins.  Co.  v.  Himt,  79  N.  Y.  541;  1  Daniel,  Neg.  Inst.  §  209, 
210;  HuU  V.  Louth.  109  Ind.  815,  10  N.  £.  Kep.  270;  Bosweil,  Insanity,  §8 
800,  301. 

There  can  be  no  contract  unless  there  be  a  meeting  of  minds,  and  there  can 
be  no  meeting  of  minds  if  one  party  has  no  mind  which  can  meet  the  mind 
of  the  other.  1  Pars.  Notes  &  B.  149.  The  fact  that  the  maker  of  the  note 
was  of  unsound  mind  at  the  time  judgment  was  taken  against  him  by  default 
presented  such  an  excuse  for  bis  non-appearance  as  entitled  his  guardian  to 
have  the  default  set  aside  under  the  provisions  of  section  396.  This  was  in 
effect  determined  by  the  decision  given  on  the  first  appeal,  "Where  an  inequi- 
table and  unjust  judgment  has  been  taken  against  a  party  by  default,  it  is  the 
duty  of  the  court  to  relieve  him  from  the  judgment  upon  complaint  or  motion 
filed  within  two  years,  provided  it  be  shown  that  he  has  a  meritorious  defense, 
which,  without  inexcusable  neglect  on  bis  part,  he  was  prevented  from  mak- 
ing. Courts  have  power  to  protect  persons  from  the  effect  of  judgments  who 
had  not  been  served  with  process,  or  who,  without  fault,  have  been  deprived 
of  an  opportunity  for  a  hearing.  When  it  is  admitted  or  established  that  a 
defendant  was  insane  when  process  was  served  upon  him,  and  judgment  taken 
by  default,  those  facts  carrj'  all  the  other  necessary  consequences  with  them. 
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It  follows  that  the  judgment  in  such  a  case  was  taken  by  mistake,  and  witlv- 
out  the  defendant's  fault.  Leach  v.  Marsh,  47  Me.  548.  No  doubt  but  tbi^ 
equity  would  furnisb  relief  by  an  original  bill  after  two  years  had  expired. 
In  such  a  case  it  might  be  necessary,  however,  in  order  that  relief  should  be 
afforded,  that  the  injured  party  go  f  urtht;r,  and  show  tliat  the  judgment  plain- 
tiff had  been  guilty  of  some  fraud  or  unfairness  in  taking  the  judgment. 
After  a  judgment  has  stood  beyond  the  statutory  period  within  which  it  may 
be  reviewed,  set  aside,  or  opened  up,  relief  can  only  be  had  by  appealing  to  the 
equity  or  chancery  jurisdiction  of  the  court.  We  need  not  consider  the  prin- 
ciples applicable  to  such  a  6ase.  Johnson  v.  Pomeroy,  31  Ohio  St.  247 ;  Stigen 
V.  Brent,  50  Md.  214,  10  Cent.  Law  J.  473;  King  v.  Robinson,  33  Me.  114. 

Having  arrived  at  the  conclusion  that,  upon  the  facts  found  as  they  existed 
when  the  proceeding  to  set  aside  the  judgment  was  originally  commenced,  the 
defendant  therein  was  clearly  entitled  to  be  relieved,  it  remains  to  be  consid- 
ered whether  the  court  properly  denied  relief  on  account  of  what  has  occurred 
since.  Did  the  holder  of  the  judgment,  by  his  proceeding  to  set  aside  the 
transfer  of  real  estate  from  Garrett  McClain  to  his  wife,  and  the  judgment 
therein  obtained,  and  by  selling  the  defendant's  real  estate,  and  by  that  means 
inducing  the  guardian  to  redeem  from  the  sale,  thereby  bring  about  such  a 
condition  of  affairs,  pending  the  proceedings  to  set  aside  the  default,  as  now 
precludes  the  court  from  affording  relief  from  the  judgment?  Upon  well- 
settled  principles,  this  inquiry  must  be  answered  in  the  negative.  Wluit  has 
happened,  since  the  rendition  of  the  judgment,  which  defeats  adear  statutory 
right  to  relief?  It  is  claimed  that  there  has  been  an  adjudication  of  the  va- 
lidity of  the  judgment,  and  that  there  has  been  a  voluntary  payment  of  the 
debt.  It  is  found  that,  pending  the  proceeding  to  set  aside  the  default,  the , 
appellee  instituted  a  proceeding  in  aid  of  an  execution  issued  upon  the  judg- 
ment to  subject  certain  real  estate  to  sale  in  order  to  satisfy  the  judgment  now 
in  question.  To  this  proceeding  the  guardian  answered  that  his  ward  was  a 
person  of  unsound  mind  at  the  time  the  judgment  was  rendered;  that  there 
was  a  meritorious  defense  to  the  action  on  the  note;  and  that  a  proceeding 
was  then  pending  to  set  aside  the  judgment  which  the  plaintiff  was  then  seek- 
ing to  enforce.  Over  this  answer  the  court  gave  judgment  that  the  convey- 
ance should  be  set  aside,  and  that  the  ward's  land  be  subjected  to  sale.  The 
answer  filed  by  the  guardian  was  in  the  nature  of  a  dilatory  plea.  It  was,  in 
effect,  an  appeal  to  the  court  to  stay  proceedings  until  the  pending  applica- 
tion to  set  aside  the  default  should  be  determined. 

While  the  judgment,  in  aid  of  the  enforcement  of  which  the  prooeeding  to 
subject  the  ward's  land  was  being  prosecuted,  remained  in  force,  it  was  not 
competent,  in  a  collateral  proceeding,  to  draw  its  validity  in  question  by  an 
answer  that  theriB  was  a  meritorious  defense  to  the  original  action,  and  that 
the  judgment  had  been  taken  by  mistake,  or  through  the  excusable  neglect  of 
the  defendant.  The  judgment  of  the  court  setting  aside  the  conveyance,  and 
subjecting  the  land,  did  not  and  could  not  involve  the  merit  of  the  pending 
application  to  set  aside  the  default.  Proctor  v.  Cole,  104  Ind.  373;  3  K.  E. 
Rep.  106,  4  N.  E.  Eep.  303;  Bogga  v.  Clark,  87  Gal.  236;  Freem.  Judgm. 
§  827.  Perhaps  the  court  should  have  stayed  the  proceedings  to  set  aside  the 
conveyance  until  the  pending  case  had  been  determined.  Its  judgment,  how- 
ever, in  the  collateral  proceeding,  did  not  estop  the  guardian  from  carrying  on 
the  pending  proceeding  to  obtain  relief  under  the  statute.  The  right  to  obtain 
relief  from  a  judgment,  under  section  396,  cannot  be  defeated  by  the  plaintiff 
instituting  proceedings  in  aid  of  an  execution  to  enforce  the  judgment  from 
which  the  defendant  had  already  asked  to  be  relieved,  and  for  which  purpose 
appropriate  proceedings  were  then  pending.  Where  a  party's  hands  had  been 
tied  by  a  judgment  wrongfully  obtained  against  him,  he  cannot  be  prevented 
from  obtainingrelief  by  other  complications  which  the  holder  of  the  judgment 
may  have  forced  upon  him  without  his  consent,  during  his  struggle  to  free 
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himself  from  the  original  wrong.  One  who  proceeds  with  the  enforcement  of 
a  judgment  so  obtained,  with  knowledge  that  proceedings  have  been  instituted 
by  or  on  behalf  of  the  defendant  to  be  relieved  therefrom,  takes  the  chance 
that,  if  the  judgment  is  reversed  or  set  aside,  he  will  be  compelled  to  restore 
his  adversary  to  the  situation  he  was  in  before  the  erroneous  judgment  was 
rendered;  that  is  to  say,  whatever  has  been  coerced  from  the  defendant  in 
the  way  of  enforcing  a  judgment,  while  proceedings  to  set  it  aside  are  pend- 
ing, mnst  be  restored  in  the  event  the  judgment  should  finally  be  for  the  de- 
fendant. A.  party  will  not  be  permitted  to  hold  on  to  an  advantage  obtained 
by  me-ans  of  an  inequitable  and  wrongful  judgment  after  the  judgment  has 
been  set  aside  or  reversed.  Maghee  v.  Collins,  27  Ind.  83;  Argentt  v.  City 
of  San  Prancisoo,  SO  GaU.ihS;  Ilaimv.Xeynolda,lBCa.l.276i  Freem.Judgm. 
§  481. 

The  fact  that  the  guardian  redeemed  his  ward's  land  from  the  execution 
sale  presents  no  obstacle  against  the  right  of  the  admlDistrator  to  have  the 
default  set  aside.  Every  step  which  the  appellee  took  was  taken  with  knowl- ' 
edge  that  the  judgment  which  he  was  enforcing  was  being  challenged  as 
wrongful.  He  is  not  in  a  position  to  say  that  the  redemption  by  the  guardian 
of  the  ward's  property  that  had  been  sold  to  satisfy  a  judgment  which  ought 
never  to  have  been  rendered,  was  a  voluntary  payment.  Wliat  could  the 
guardian  do  after  the  sale  except  to  redeem,  or  take  the  chance  that  the  supreme 
court  might  hold  that  his  ward  was  without  remedy?  He  had  instituted  pro- 
ceedings to  set  the  judgment  aside.  When  the  appellee  instituted  his  pro- 
ceedings in  aid  of  the  execntion,  he  had  without  success  appealed  to  the  court 
to  delay  until  the  motion  to  set  aside  the  default  could  be  determined.  Over 
all,  the  appellee  proceeded  to  sell  his  ward's  homestead.  TVe  cannot  under- 
stand how  it  can  be  maintained  that,  because  the  guardian  did  that  which 
every  prudent  man  would  have  done  under  like  circumstances,  it  ia  now  to  be 
said  the  payment  was  voluntary,  and  a  bar  to  obtaining  relief  from  the  judg- 
ment. Upon  the  facts  found,  our  conclusion  is  that  the  judgment  by  default 
against  Oarrett  McClain  should  be  set  aside,  so  far  as  to  allow  the  administra- 
tor of  his  estate  to  present  whatever  defense  there  may  be  to  the  note  sued 
on,  and  that  the  money  paid  to  redeem  be  brought  into  the  Boone  circuit 
court,  to  await  the  final  order  and  determination  of  the  pending  suit. 

Judgment  reversed,  with  costs,  with  direction  to  the  court  below  to  restate 
its  conclusions  of  law  according  to  this  opinion,  and  for  further  proceedings. 


(Ul  Irid.  187) 

Hn.OENB£Bo  V.  Rhodks  and  others. 

(Suj  raiM  Omirl  of  Indiana.    May  24, 1887.) 

Taiatiow — Void  Salc — Impbovbiikkts — Notiob. 

A  purchaser  of  real  eetaie  at  an  Invalid  tax  sale  is  not  entitled  to  compensation 
for  improvements  made  by  him  after  the  service  of  sanimons  in  a  salt  brought  by 
a  party  asserting  a  paramount  lien  or  right  to  the  property. 

Appeal  from  superior  court,  Marion  county. 

/.  Klingensmith  and  W.  P.  Adkinton,  for  appellant.  McMasters  ds  Botee, 
for  appellees. 

Elliott,  J.  Hilgenberg  obtained  a  tax  deed  for  the  land  in  controversy 
in  1875,  and,  while  conceding  that  the  deed  is  not  effectual  to  convey  title, 
contends  that  it  is  effectual  to  transfer  the  lien  of  the  taxing  power  to  him, 
and  to  invest  him  with  a  right  to  recover  the  value  of  permanent  improve- 
ments put  on  the  land  by  him.  The  trial  court  sustained  his  claim  to  a  lien, 
and  gave  him  part  of  the  sum  expended  by  him  in  improving  the  property. 
He  is  not  content  with  the  award  of  a  part  of  the  sum  expended  for  improve- 
ments, but  claims  that  the  entire  sum  expended  should  hr.ve  been  awarded  him. 

The  owner  of  the  laud  at  the  time  the  taxes  were  assessed  was  a  married 
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woman  named  Mary  A.  Day,  and  it  was  incumbered  by  a  mortgage  executed 
to  Sophia  £.  Rhodes.  The  tax  sale  was  made  on  the  twenty-fifth  day  of 
February,  1875,  and  the  deed  executed  on  the  twenty-eighth  day  of  February, 
1877.  Sophia  E.  Bhodes  instituted  this  suit  to  foreclose  her  mortgage,  mak- 
ing Hilgenberg  a  party,  and  he  was  served  with  process  on  the  twenty-second 
day  of  September,  1877.'  The  trial  court  allowed  him  for  the  value  of  im- 
provements made  prior  to  that  date,  but  refused  to  allow  him  for  improve- 
ments made  after  that  time. 

The  appellant's  counsel  quote  from  section  253  of  the  tax  law,  and  assert 
that  "this  statute  means  that  the  holder  of  such  tax  deeds  shall  have  compen- 
sation for  all  improvements  made  by  him  at  the  date  of  the  trial."  This  po- 
sition is  not  tenable.  It  was  not  the  intention  of  the  legislature,  in  the  sec- 
tion of  the  statute  under  immediate  mention,  to  give  a  purchHser  at  a  tax 
sale  a  right  to  have  the  value  of  improvements  made  by  him  assessed  and 
awarded,  absolutely  and  in  every  case.  It  certainly  would  not  give  a  right  to 
recover  for  improvements  made  after  a  proper  tender  and  offer  to  redeem  had 
been  made,  for  surely  no  one  would  doubt  that  if,  in  defiance  of  such  a  tender 
and  such  an  offer,  the  purchaser  makes  improvements,  he  would  not  be  al- 
lowed to  recover  their  value.  This  illustration  is  sufficient  to  prove  that  the 
statute  cannot  have  such  an  elastic  construction  as  that  claimed  for  it  by  ap- 
pellant's counsel.  The  provision  quoted  by  counsel  reads:  The  purchaser 
shall  be  entitled  to  receive  what  such  improvements  are  reasonably  worth, 
to  be  assessed  on  the  trial  of  said  cause."  This  is  a  provision  securing  to  the 
purchaser  the  value  of  the  improvements  in  a  case  where  he  is  entitled  to  re- 
cover, but  it  does  not  fix  the  cases  in  which  there  may  be  a  recovery.  It  does 
not  provide  for  a  recovery  in  a  case  where  bad  faith  exists,  where  there  has 
been  a  tender  and  offer  i»  redeem,  nor,  indeed,  does  it  prescribe  the  cases  in 
which  there  may  be  a  recovery.  It  siinply  provides  what  shall  be  assessed 
when  the  proper  case  is  presented  authorizing  any  assessment. 

We  do  not  doubt  that  under  the  provisions  of  sections  212,  253,  and  255  of 
the  tax  law  of  1872,  that  a  purchaser  at  a  tax  sale  may,  as  a  general  rule,  re- 
cover compensation  for  improvements  made  after  the  expiration  of  two  years 
from  the  date  of  the  sale;  but  there  are  exceptions  to  this  general  rule,  as  is 
shown  by  the  illustrations  we  have  already  given.  In  our  opinion  this  case 
constitutes  an  e^fception  to  the  general  statutory  rule,  or,  more  accurately 
speaking,  is  not  within  the  rule.  Mrs.  Day  was  a  married  woman,  with  a 
special  right  to  redeem.  The  fact  and  the  law  respecting  her  right  were 
known  to  the  appellant.  Suit  had  been  brought  to  foreclose  a  lien  created  by 
her,  to  which  suit  the  appellant  was  made  a  party,  and  he  was  challenged  to 
assert  his  rights,  and  notified  that  they  were  subordinate  to  those  of  the  plain- 
tiff in  that  suit.  Under  such  circumstances  he  had  no  right,  after  notice  of 
the  suit,  to  make  permanent  improvements  at  the  cost  of  the  owner  of  the 
land.  It  was  an  itct  of  bad  faith  on  his  part  to  persevere  after  such  a  chal- 
lenge and  such  knowledge.  In  analogous  cases  a  principle  has  been  often  as- 
serted which  should  control  here,  and  that  is  that  the  claimant  cannot  make 
improvements  on  the  land  after  he  receives  fair  notice  that  he  has  no  title. 
Oshom  V.  Storms,  65  Ind.  325;  Walker  v.  Quigg,  6  Watts,  87;  Ethel  v. 
Batcfielder,  90  Ind.  525.  After  service  of  process  he  proceeded  at  his  peril. 
Shaiui  V.  Hartley,  71 N.  Y. 819;  Wilkinson  v.  Pearson,  23  Pa. St.  120;  Aurand 
V.  Wm,  9  Pa.  St.  54;  Haslett  v,  Crain,  85  111.  129. 

We  must  accept  as  trustworthy  the  evidence  approved  by  the  judgment  of 
the  triers  of  the  fact,  and,  as  that  evidence  sustains  the  finding,  we  must 
ireat,  as  a  conect  conclusion  on  the  facts,  that  approved  by  the  trial  court. 
Julian  V.  W.  U.  Tel.  Co..  98  Ind.  321;  Binford  v.  Adams,  104  Ind.  41,  3  N. 
£.  Rep.  753.    Judgment  alfirmed. 
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(lU  Ind.  14S) 

BOABD   OF  Com'RS  OF  FBANKUN  CO.  V.  BUNTINO. 

{iSiipreme  Court  of  Indiana.    May  24,  1887.) 

1.  6TATinxa — PKAOriCAL   CONSTRUCnOB — COCKTY    COMMISSIOKKKS. 

The  practical  construction  of  a  statute  given  by  a  long  and  uniform  course  of 
action  under  it  is  of  controUini;  force;  and,  where  the  statute  has  for  many  years 
been  uniformly  treated  as  vesting  the  board  of  county  ooniniissioners  with  author- 
ity to  build  a  sheriff's  residence,  that  authority  will  be  deemed  to  exist,  although 
not  conferred  in  ternts. 

2.  Evidence — Official  Actiow — Ueclabatioss  op  Official. 

In  an  action  against  a  board  of  county  commissioners,  where  the  contract  sued 
on  requires  the  official  action  of  the  board  of  commissioners,  the  declarations  of 
one  member,  not  sitting  in  session  with  bis  associates,  is  not  competent  in  favor  of 
the  county. 

Appeal  from  circuit  court,  Fayette  county. 

Berry  &  Berry  and  Urmston  &  Carter,  for  appellant.  Hill  &  Ifartz  and 
Claypool  <&  Son,  for  appellee. 

Elliott,  J.  The  principal  question  in  this  case  is  this:  Is  the  board  of 
commissioners  of  a  county  invested  with  authority  to  build  a  jail  and  sherifC's 
residence?  This  question  appears  in  various  torms,  but  it  is  not  necessary 
to  discuss  in  detail  the  various  phases  it  assumes,  for  a  decision  upon  the 
principal  question  settles  all  phases  of  it.  The  board  of  commissioners  rep- 
resents the  county,  and  by  express  statute,  as  well  as  by  necessary  implica- 
tion, is  invested  with  very  comprehensive  powers.  Board  v.  Saunders,  17 
Ind.  437;  Halstead  v.  Board,  56  Ind.  363;  0' Boyle  v.  Shannon,  80  Ind.  159; 
Hoffman  v.  Board,  96  Ind.  84;  Nixon  v.  State,  Id.  111.  Some  of  the  cases 
go  so  far  as  to  say  that  it  is  the  county.  State  v.  Clark,  4  Ind.  815;  Levy 
Court  v.  Coroner,  2  Wall.  501.  Whether  the  board  does  or  does  not  consti- 
tute the  county  may  admit  of  question;  but  that  it  is  invested  with  very  ex- 
tensive discretionary  powers  in  the  management  of  county  affairs  cannot  be 
doubted.  The  discretion  vested  in  it  is  comprehensive  enough  to  authorize  it 
to  build  a  sheriff's  residence  in  connection  with  a  county  jail,  for  such  an  act 
is  within  the  scope  of  its  authority.  The  statute  makes  it  the  duty  of  the 
board  of  commissioners  to  provide  and  maintain  a  county  jail,  and  the  law 
enjoins  upon  the  sheriff  as  an  official  duty  that  he  shall  keep  the  jail.  It  re- 
sults, as  a  necessary  implication,  that  he  must  be  provided  with  the  means 
of  discharging  this  duty,  and  this  involves  the  authority  of  providing  him 
with  a  residence  as  part  of  the  prison  structure,  leaving  it  to  the  discretion 
of  the  board  of  commissioners  to  devise  and  secure  the  erection  of  a  suitable 
building.  It  was  not  intended  that  the  jail  should  be  composed  entirely  of 
prisoners'  cells,  but  it  was  intended  that  it  should  be  provided  with  such 
rooms  or  apartments  as  will  enable  the  sheriff,  by  himself  or  deputy,  to  prop- 
erly and  efficiently  discharge  his  duties. 

We  know  judicially  that  it  has  always  been  the  custom  to  make  suitable 
provision  for  the  sheriff's  residence,  and  this  custom  has  given  a  construc- 
tion to  the  law  which  could  not  be  disregarded,  even  if  there  was  doubt  as  to 
the  meaning  of  the  statute.  In  speaking  of  a  practical  construction  given  to 
a  statute,  the  supreme  court  of  Illinois  said:  "It  has  always  been  regarded 
by  the  courts  as  equivalent  to  a  positive  law."  Bruce  v.  Schuyler,  4  Oilman. 
221.  By  another  court  the  principle  was  stated,  and  it  was  said:  "We  can- 
notshake  a  principle  that  has  so  long  and  extensively  prevailed."  Rogers  v. 
Goodwin,  2  Mhss.  478.  There  are  many  cases  which  declare  and  enforce  tbiu 
principle.  Among  them  are  SHuirt  v.  Laird,  1  Cranch,  299;  Martin  v.  Hun- 
ter's lessee,  1  Wheat,  804;  Cohens  v.  Virginia,  6  Wheat,  264;  Ogden  v. 
Saunders,  12  Wheat,  290;  Miruyr  v.  Happersett,  21  Wall.  162;  State  v.  Park- 
inson, 5  Nev.  15;  Pike  v.  Megoun,  44  Mo.  491;  People  v.  Board,  100  111.  495: 
State  V.  French,  2  Pin.  181. 
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One  of  the  subordinate  questions  in  the  case  arises  on  the  ruling  of  the 
court  refusing  to  permit  the  appellant  to  prove  that  one  of  the  commission- 
ers,  in  a  conversation  with  the  appellee,  after  the  plans  and  specifications  bad 
been  accepted,  requested  him  to  make  a  change  in  the  plans  and  specifications 
prepared  by  him  under  his  contract  with  the  board.  In  that  contract  tlie ap- 
pellee undert.ilces,  as  an  architect,  to  prepare  plans  and  specifications  for  a 
jail  and  sheriif 's  residence,  and  it  is  stipulated,  among  other  things,  that  "it 
is  hereby  agreed,  by  and  between  the  said  parties,  that  the  party  of  the  sec- 
ond part  shall  have  said  plans  and  specifications  made  and  drawn  in  a  good 
and  sufficient  manner,  and  present  the  same  to  the  party  of  the  first  part  at 
their  June  session,  1881,  and  that  It  shall  be  at  the  option  of  the  said  party 
of  the  first  part  whether  the  same  be  received  and  accepted,  and  that  the  party 
of  the  first  part  is  to  have  the  right  to  alter  and  change  said  plans  and  specifi- 
cations in  such  manner  as  they  may  at  any  time  deem  it  proper  and  liest  to 
make  such  alteration  or  change ;  and  that  said  party  of  the  second  part  shall 
alter  and  change,  add  to,  or  take  from  such  plans  and  speciiications  as  the 
party  of  the  first  part  may  order.  And  the  party  of  the  second  part  shall  so 
make,  alter,  and  change  the  same  until  the  said  party  of  the  first  pai-t  shall 
be  satisfied." 

It  is  doubtful  whether  the  right  of  the  board  to  compel  the  appellee  to  make 
changes  was  not  at  an  end  when  the  plan  and  specifications  submitted  by  him 
were  approved  and  accepted  by  the  board,  for  the  provision  is  tliat  he  was  to 
make  such  changes  until  the  board  "shall  be  satisfied,"  and  the  acceptance 
would  seem  to  be  conclusive  evidence  that  the  board  was  satisfied.  Waiving, 
however,  a  decision  of  this  point,  we  adjudge  the  ruling  to  be  right  on  other 
grounds. 

In  our  opinion,  the  contract  means  that  the  request  to  make  changes  shall 
come  from  the  board  acting  officially,  and  not  from  a  member  acting  individ- 
ually and  in  his  private  capacity.  The  cases  of  McCahe  v.  Board,  46  Ind.  380, 
and  Haiatead  v.  Board,  5ti  Ind.  863,  do  not  oppose  this  conclusion ;  for  in 
those  cases  there  was  official  action  by  the  board,  and  there  was  no  contract 
requiring  such  action,  while  here  there  is  a  contract  requiring  such  action, 
and  nu  such  action  was  taken.  In  the  cases  referred  to  the  irregularity  did 
not  consist  in  a  failure  to  take  official  action,  but  in  the  omission  to  enter 
that  action  of  record;  while  in  this  case  the  failure  was  to  take  any  official 
action  at  all.  It  is  quite  apparent,  therefore,  that  there  is  a  plain  and  an  im- 
portant difference  between  the  c^es.  It  is  not  the  question  in  this  case,  as 
it  was  in  those  referred  to,  whether  the  board  can  only  speak  by  its  record; 
for  the  question  is,  can  the  acts  of  individual  members  bind  a  party  wliere 
official  action  is  required?  If  it  were  held  that  individual  members  of  the 
board  might  bind  a  party  by  individual  and  not  official  action,  then  It  might 
often  happen  that  the  act  of  a  minority  would  bind  the  majority. 

There  is  still  anotlier  ground  on  which  the  ruling  may  be  sustained,  and 
that  is  this:  It  was  not  stated  what  changes  were  requested.  We  think  that  it 
was  necessary  for  the  appellee,  in  any  event,  to  show  with  reasonable  cer- 
tainty that  some  specific  changes  were  demanded,  for  it  could  not  be  expected 
that  the  appellee  could  proceed  without  some  indication  of  what  was  required 
of  him.  In  order  to  make  the  evidence  material,  it  should  appear  that  some 
definite  change  or  alteration  was  proposed. 

The  fourth  and  fifth  instructions  are  assailed  by  the  appellant;  but,  as  we 
think,  without  success.  In  discussing  the  principal  question  in  the  case,  we 
have  disposed  of  the  substantial  objections  to  these  instructions.  These  in- 
structions do  not  direct  the  jury  that,  in  the  event  that  the  jail  should  not  be 
built,  the  appellee  might  recover  the  contract  price,  but  the  direction  is  that 
he  may  recover  a  reasonable  compensation  for  the  services  rendered.  This  was 
certainly  as  favorable  as  the  api)ellant  had  a  right  to  ask.  It  is,  indeed,  very 
doubtful  whether  the  fifth  instruction  does  not  give  a  much  more  favorable 
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direction  than  the  law  warrants;  for  it  asserts  that,  even  if  the  board  of  com- 
missioners was  in  fault  for  not  proceeding  with  the  building  after  the  award 
of  the  contract,  still  the  appellee  cannot  recover,  the  couipenaatiou  fixed  by 
the  contract.    Judgment  affirmed. 


(lU  Ind.  17») 

LouiSTilXE,  E.  &  St.  L.  Bt.  Co.  v.  Donnegan  and  others. 
(Supreme  Qmrt  of  Indvitui.    May  26, 1887.) 

L  CONTBACT — ENGIKSES's  EsTIMATSS — STlPniATION  AGAINST  RbOOCBSE  OB  APPEAL. 

A  stipnlation  in  a  written  contract  for  the  construction  of  part  of  a  railroad  that 
the  engineers  of  the  railway  company  should  make  final  estimates  of  the  work 
done  thereunder,  and  that  such  estimates  should  be  cuiiulusive  as  against  the  con- 
tractor, "  without  recourse  or  appeal,"  is  invalid,  and  will  not  deprive  him  of  the 
right  to  resort  to  the  courta  for  redress  of  wrongs,  or  recovery  of  what  ia  due. 
2.  Sank — Railroad  Coscpaitt — ENoiniBB — Compbtbbcy. 

Where  a  contract  is  entered  into  with  a  railway  company  to  do  certain  work  un- 
der the  direction  of  itsengineer,  who  is  to  make  estimates  ofthe  quality^  aud  value 
of  the  work,  and  to  require  a  sufficient  number  of  workinpn  to  insure  ite  coiuple- 
tion  within  a  time  agreed  npon,  or,  upon  failure  of  the  contractor  to  comply  with 
such  rrqnirement,  to  hire  the  workmen  and  complete  the  work  himself,  there  is 
an  ituplied  undertaking  on  the  part  of  the  company  that  such  engineer  shall  b« 
competent,  honest,  and  reasonably  careful  not  to  make  unnecessary  delays  for  the 
purpose  of  taking  the  work  &om  the  contractor. 
8.  Evidbxcb — Bbbagb  of  Contbact — TmB  of  thb  Essznce — Ezfkbis. 

In  an  action  against  a  railroad  company  for  preventing  the  performance  of  a  con- 
tract to  do  certain  work  for  it  within  a  specified  time,  under  the  direction  ofthe 
company's  engineer,  time  being  expressly  made  of  the  essence  of  the  contract,  evi- 
dence of  experienced  railway  boilders  or  experts,  that  but  for  delays  caused  by  the 
engineer  the  work  could  have  been  completed  within  the  time,  ia  admissible. 
4.  Samb — Fbbventino  Pebfobmahcx. 

An  issue  in  this  cause  being  made  upon  the  question  as  to  whether  or  not  the 
railroad  company  had  wrongfully  taken  the  work  from  the  plaintiff',  and  finished 
it  at  a  reckless  and  extravagant  cost,  charging  the  plaintiff  therewith,  evidence  of 
the  cost  of  delivering  piling  (to  be  used  in  the  work)  along  the  line  of  the  road  is 
admissible  upon  the  question  of  the  reasonable  cost  ofthe  work. 
0.  Apveai/ — Wbioht  of  Bvidehcb, 

A  Judgment  will  not  be  reversed  upon  mere  weight  of  evideacei. 

6.  Saks— Fbacticb— Reoobd. 

Parties  asking  for  a  reversal  of  a  judgment  must  ibmish  references  to  such  por> 
tions  ofthe  record  as  will  show  that  errors  intervened  in  the  proceedings  below. 

7.  Samk— Admisrioh  of  Bvidbhcb. 

The  admission  of  evidence  competent  for  any  purpose  is  not  available  error. 

8.  Sakb— PBBsnHPnoR. 

Where  it  does  not  appear  upon  what  ground  «  question  is  ruled  out,  if  the  ruling 
might  have  been  proper  for  any  cause,  the  supreme  court  will  presume  in  favor  m 
the  lower  court  that  its  ruling  is  correct. 

Appeal  from  circuit  court,  Yanderburg  county. 

Iglehart  <£  Taylor,  for  appellant.  Bw^uman,  Gooding  &  Buchanan,  for 
appellees. 

ZoiXASS,  C.  J.  In  April,  1881,  appellees,  as  partners,  entered  into  a  writ- 
ten contract  with  the  railway  company  for  the  construction  of  a  certain  sec- 
tion of  its  road  in  the  state  of  Illinois.  It  was  therein  agreed  that  the  work 
should  be  completed  on  or  before  the  first  day  of  August,  1881.  It  was  ex- 
pressly stipulated  that  time  should  be  of  the  essence  of  the  contract.  Appel- 
lees undertook  to  do  all  the  grading,  masonry,  and  all  such  other  work  as 
might  be  necessary  to  construct  the  stipulated  section  of  the  road,  in  accord- 
ance with  the  specifications,  made  a  part  of  the  contract,  as  they  might  be 
applicable,  and  agreeably  to  the  directions  of  the  engineer  in  charge  of  the 
work,  given  from  time  to  time  during  the  progress  of  the  work.  The  work 
was  to  be  paid  for  by  the  company,  upon  monthly  and  final  estimates  made  by 
its  engineers,  and  it  was  expressly  stipulated  that  the  estimates  thus  made  by 
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the  engineer  in  charge  of  the  work  should  be  concInsfTe,  as  against  appellees, 
"  -without  further  recourse  or  appeal. "  The  chief  engineer  might  review  those 
estimates,  and,  if  he  did  so,  his  estimates  were  to  be  substituted  for  the  esti- 
mates reviewed.  For  extra  work  the  company  was  to  pay  the  cost  and  10  per 
cent,  additional.  The  extra  work  was  to  be  estimated  by  the  company's  en- 
gineer, and  these  estimates  were  also  to  be  final  and  conclusive  as  against  ap- 
pellees. Appellees  were  to  employ  such  a  force  of  workmen  as  the  engineer 
might  deem  adequate  to  the  completion  of  the  work  within  the  time  fixed.  If 
they  did  not  employ  such  a  force  as  the  engineer  might  thus  deem  adequate, 
he  might  employ  such  numtwr  of  workmen  as  in  his  judgment  would  be  nec- 
essary, and  at  such  wages  as  he  might  Bnd  necessary  and  expedient,  pay  all 
such  persons,  and  charge  appellees  with  the  amount  as  so  much  money  paid 
to  them  upon  the  contriu;t.  Power  was  also  given  to  the  company's  chief  en- 
gineer to  annul  the  contract,  upon  a  written  notice  to  appellee,  if,  in  his  judg- 
ment, the  work  was  not  prosecuted  by  them  in  a  proper  manner,  and  with 
suflScient  speed.  It  wss  also  stipulated  that  upon  30  days'  notice  to  appellees 
the  company  might  at  any  time,  without  cause,  annul  the  contract;  in  which 
event  they  should  be  entitled  to  pay  for  work  done  up  to  that  time.  The  right 
was  reserved  to  the  company's  chief  engineer  to  order,  in  writing,  any  modi- 
fication or  alteration  to  be  made  in  the  specifications,  profiles,  and  plans,  and 
in  like  manner  to  direct  and  order  the  omission  of  any  portion  of  the  work 
mentioned  in  the  specifications,  or  to  substitute  any  other  work  for  such  por- 
tions. If  he  should  determine  upon  earth-worlis,  bridges,  culverts,  walls,  or 
other  work  in  addition  to  that  embraced  in  the  contract,  appellees  were  bound 
to  do  such  work  for  the  prices  agreed  upon  for  like  work,  and  upon  the  same 
terms  and  conditions,  except  with  regard  to  the  time  of  completing  the  work, 
which  might  be  reasonably  extended,  at  the  discretion  of  the  chief  engineer. 
The  first  paragraph  of  appellees'  complaint  was  based  upon  that  contract, 
and  its  violation  by  appellant.  It  is  alleged  herein  that  appellees  began  the 
work  at  once,  furnished  material,  and  continued  to  construct  the  road  under 
the  contract,  until  in  August,  1881,  when  the  railway  company,  without  right 
and  against  their  will^  took  charge  of  the  work,  and  prosecuted  the  same  to 
completion;  that  they,  without  fault  on  their  part,  were  prevented  from  com- 
pleting the  section  of  road  specified  in  the  contract  within  the  prescribed 
time,  because  of  the  company  failing  to  procure  the  right  of  way,  because  of 
extra  work  ordered  by  the  engineer,  because  of  the  engineer  failing  to  furnish 
the  height,  centers,  and  specifications  of  bridges  and  culverts,  because  of 
changes  in  the  work  ordered  by  the  engineer,  and  because  of  the  incom- 
petency of  the  engineer;  that,  after  the  work  was  taken  out  of  their  hands, 
the  company  prosecuted  the  same  at  a  reckless  and  exorbitant  cost,  far  in  ex- 
cess of  what  was  required  or  necessary;  that,  sutaequent  to  the  written  agree- 
ment, the  amount  to  be  paid  by  the  company  per  cubic  yard  for  earth  was 
fixed  by  a  parol  agreement;  that  in  the  final  estimate  the  amount  returned  by 
the  engineer  as  due  to  appellees  for  earth-work  done  by  them  was  too  small, 
giving  the  figures;  that  the  engineer  ordered  and  directed  that  the  piling  for 
bridges  should  be  of  a  certain  length;  that,  being  ignorant  as  to  the  proper 
length  required,  they  obeyed,  and  under  the  contract  were  compelled  to  obey, 
the  instructions  of  the  engineer;  that  after  the  piling  was  furnished  the  en- 
gineer ordered  them  to  be  shortened,  and  in  the  final  estimate  allowed  appel- 
lees only  for  the  amount  of  lineal  feet  actually  used,  and  neglected  and  re- 
fused to  allow  them  forthe  amount  so  cut  ofF;  that  an  excessive,  unwarranted, 
and  fraudulent  amount  was  charged  against  appellees  by  the  engineer  for 
placing  bridge  and  culvert  timbers,  furnished  by  them  before  their  discharge 
from  the  work,  which  amount  the  engineer  in  his  final  estimate  deducted 
from  the  amount  due  to  them;  that  subsequent  to  the  written  agreement  it 
was  orally  agreed  between  the  parties  that  appellees  should  be  allowed  two 
dollars  per  thousand  feet  extra  on  a  large  amount  of  bridge  and  culvert  tim- 
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bers,  because  the  same  was  purchased  by  them  at  an  extra  cost,  at  the  request 
of  the  company  through  its  proper  oflicers;  that,  in  the  final  estimate  by  the 
engineer,  said  extra  amount  so  agreed  upon  was  not  allowed  to  appellees; 
that  the  company  ordered  the  appellees  to  remove  their  pile-driver  some  six 
miles  beyond  the  section,  to  do  extra  work,  and  agreed  to  pay  for  such  re- 
moval and  extra  work,  and  that  the  amount  agreed  upon  was  not  returned  by 
the  engineer  in  his  final  estimate;  that  by  the  failure  of  the  company  to  pro- 
cure right  of  way,  and  the  failure  of  the  engineer  upon  the  request  of  the 
appellees  to  furnish  heights  and  centers,  and  to  lay  out  the  work,  their  men 
were  left  idle,  to  their  damnge  in  a  large  sum,  giving  the  amount;  that  in  the 
final  estimstte  the  engineer  did  not  return  the  full  amount  due  to  appellees  for 
iron  furnished  by  them.  It  is  averred  that  the  engineers  in  charge  of  the 
work,  whose  orders  appellees  were  bound  to  obey,  and  who  made  the  monthly 
and  dnal  estimate,  were  incompetent  and  unfibfor  the  duties  assigned  them; 
that  appellees  were  not  allowed  to  inspect  either  the  monthly  or  final  esti- 
mates; and  that,  acting  in  collusion  with  the  company,  the  engineer,  at  the 
time  knowing  that  their  estimate  was  too  low,  and  false  and  fraudulent,  made 
them  do  as  they  did  for  the  purpose  of  cheating  and  defrauding  appellees. 

Another  written  contract,  similar  in  all  essentials  to  the  above-mentioned, 
except  as  it  had  reference  to  other  sections  of  the  road,  was  entered  into  by 
the  parties  at  about  the  same  time  for  the  construction  of  another  section  of 
the  railroad  in  the  state  of  Illinois ;  that  contract  provided  that  the  work 
should  be  completed  on  or  before  the  first  day  of  August,  1881.  The  second 
paragraph  of  appellees  complaint  was  based  upon  that  contract,  and  its  vio- 
lation by  appellant.  The  wrongs  charged  upon  appellant  in  that  paragraph 
are  of  the  same  nature  as  those  charged  in  the  first  paragraph,  and  were 
charged  in  sulsstantially  the  same  way. 

In  June,  1881,  a  third  written  contract  was  entered  into  between  the  par- 
ties for  the  construction  of  certain  sections  of  tlie  road  in  the  state  of  In- 
diana. That  contract,  again,  was  similar  in  essentials  to  the  others,  except 
as  it  had  reference  to  other  sections  of  the  road.  The  third  paragraph  of  ap- 
pellee's complaint  was  based  upon  that  contract,  and  violation  of  it  by  appel- 
lant. And  here,  again,  the  wrongs  charged  upon  appellant  are  of  the  same 
nature,  with  the  exception  of  some  additional  charges  as  to  stone,  etc.,  as 
those  charged  in  the  first  paragraph  of  the  complaint,  and  were  charged  in 
substantially  the  same  way. 

The  fourth  paragraph  of  the  complaint  is  based  upon  the  three  contracts 
above  mentioned,  and  alleges  that  they  all  related  to  the  work  upon  the  same 
road,  and  in  fact  constituted  but  one  contract,  and  were  so  treated  by  the  par- 
ties; that  payments  were  made  upon  all  three  indiscriminately;  that  the  ac- 
counts were  so  kept  by  the  railway  company  and  the  appellees  that  amounts 
due  to  tliem  upon  and  under  any  one  of  the  separate  contiticts  could  not  be 
distinctly  ascertained;  that  the  work  done  andmaterial  furnished  by  appellees 
up  to  the  time  when  the  work  was  wrongfully  taken  charge  of  by  the  railway 
company  amounted  to  $80,000;  that  if  they  had  been  allowed  to  complete  the 
work  under  the  contract  as  they  would  have  done  but  for  the  wrongs  of  the 
railway  company,  which  are  stated  as  in  the  other  paragraphs,  there  would 
have  been  due  to  them  from  the  railway  company  $96,000;  that  the  fair  and 
reasonable  cost  of  furnishing  the  materials  and  doing  the  work  according  to 
the  contract  would  not  have  exceeded  $65,000;  that  appellees  were  entitled  to 
recover  the  difference  between  that  amount  and  $80,000,  for  materials  fur- 
nished and  work  done  under  the  contract,  and  $5,000  profits,  which  would 
have  been  made  by  them  on  the  work  done  and  materials  furnished  by  the 
railway  company  in  the  completion  of  the  work,  etc. 

It  is  suificient  here  to  state  that  the  answers  by  appellant  generally  and  spe- 
cially denied  all  indebtedness,  and  all  chai'gee  of  wrong  against  it  and  its  en- 
gineers and  agents,  and  all  charges  of  misUike  and  incompetency  on  the  part 
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of  its  engineer,  whether  as  connected  with  estimates  or  otherwise.  Tliey 
furtlier  charged  tliat  the  failure  on  the  part  of  appellees  to  complete  the  work 
within  the  time  fixed  was  caused  by  ttieir  own  neglects  and  wrongs;  that  the 
company  made  liberal  advances  to  them  as  the  work  progressed;  and  that  they 
fraudulently  failed  to  pay  for  materials  and  labor,  and  thus  involved  the  com- 
pany in  expensive  litigations.  It  was  further  alleged  that  the  company  did 
not  take  the  work  from  appellees'  as  charged ;  that,  on  the  contrary,  tlie  work 
was  done  by  tlieir  employes,  under  foremen  of  their  own  choosing,  subject 
only  to  the  proper  directions  of  the  company's  engineers,  and  such  supervision 
in  the  disbursement  of  moneys  as  was  rendered  necessary  by  the  fraudulent 
conduct  of  appellees,  etc. 

The  trial  court  made  the  following  special  findings  of  fact  and  conclusions 
of  law: 

"rfECIAL  FINDINGS. 

'•(1)  That  the  plaintiffs  and  defendant  entered  into  the  contracts  men- 
tioned and  described  in  the  plaintiffs'  complaint  as  therein  stated. 

"(2)  That  in  due  time,  and  with  a  reasonable  force,  the  plaintiffs  entered 
upon  the  work  of  performing  and  completing  the  several  contracts. 

"(3)  That  on  account  of  an  insuflicient  number,  and  tlie  incompetency  or 
negligence,  or  both,  of  the  local  or  resident  engineers  upon  all  the  sections 
embraced  in  the  two  contracts  in  Illinois  and  the  contract  in  Indiana,  the 
prosecution  of  the  work  by  the  plaintiffs  was  greatly  interfered  with  and  de- 
layed. 

"(4)  That  when  the  contractors  were  ready  to  do  the  work,  the  necessary 
staking  and  allignment  of  the  road  had  not  been  made  or  done,  and  the  en- 
gineers' work  in  this  respect,  and  also  in  furnishing  the  necessary  data  for 
bills  of  lumber  for  bridges,  and  proper  designations  as  to  where  bridges,  cul- 
verts, and  piles  were  needed  and  expected  to  be  placed,  and  the  failure  to  pro- 
cure the  right  of  way  in  different  places,  each  and  all  substantially  interfered 
with  and  delayed  the  prosecution  of  the  work. 

"(5)  That  owing  to  the  negligence,  carelessness,  incompetency,  and  mis- 
takes of  the  company's  engineers  the  statements  of  the  work  were  in  many 
instances  incorrect. 

"(6)  That  the  plaintiffs  could,  and  so  far  as  the  evidence  shows  would, 
have  completed  each  of  the  several  contracts  mentioned  in  the  complaint  in 
the  manner  therein  prescribed,  and  within  the  time  limited  by  said  contracts, 
if  they  had  not  been  hindered  and  delayed  by  the  fault,  negligence,  insufii- 
ciency,  and  Incompetence  of  the  defendant's  engineers. 

"(7J  That  the  work  was  taken  out  of  the  control  of  the  plaintiffs  on  the 
twentieth  day  of  Ot-'tober,  1881,  and  that  the  agents  of  said  railway  company 
incurred  and  permitted  more  expenses  than  even  at  that  season  of  the  year 
was  necessary  or  proper  for  the  completion  of  the  work. 

"(8)  That  had  the  defendant's  employes  been  without  fault,  negligence,  or 
Incompetency,  and  had  they  not  caused  the  delay  of  and  interference  with  the 
work,  the  several  contracts  could  and  would  have  been  completed  at  mucb 
less  cost  and  expense  before  the  season  had  become  unfit  for  that  kind  of  work, 
and  by  the  first  of  November,  1881. 

"(9)  That  the  work  was  conducted  by  the  employes  of  the  defendant,  after 
it  was  taken  out  of  the  hands  of  the  plaintiffs,  in  a  negligent,  ciireless,  and 
reckless  manner,  both  as  to  the  manner  of  doing  the  same,  and  making  pay- 
ments therefor,  by  reason  of  which  that  part  of  the  work  was  made  to  cost 
at  least  twenty  per  cent,  more  thaii  it  ought  to  or  would  have  cost,  if  it  had 
been  done  prudently,  and  with  proper  regard  to  the  rights  of  the  plaintiffs. 

"(10)  That  a  fair  estimate  of  the  work  done  upon  the  contracts  at  the 
prices  agreed  upon,  and  for  extra  work,  and  including  reasonable  estimates 
for  losses  on  account  of  mistakes  and  delays,  would  have  been  $103,500. 
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"(11)  That  n  fair  estimate  of  the  money  actually  paid  by  said  railway  com- 
pany to  Donnegan  &  Co.,  and  properly  paid  in  the  completion  of  the  work 
under  the  contracts,  would  not  exceed  $90,3G8. 

"(12)  As  a  conclusion  of  law  upon  these  facts,  and  the  evidence  in  the 
case,  as  taken  by  the  stenographer,  the  court  finds  that  there  is  due  to  the 
plaintiffs  from  the  defendant  thesumof  thirteen  thousand  and  one  hundred  and 
thirty-two  dollars,  ($13,132,)  with  interest  at  six  per  cent,  allowed  as  damages, 
from  the  respective  times  at  which  the  same  should  have  been  paid,  amount- 
ing to  twenty-three  hundred  and  fifty  dollars,  ($2,350,)  making  the  sum  of 
fifteen  thousand  four  hundred  and  eighty-two  dollars,  ($15,482.) 

"(18)  Thereupon  the  court  finds  that  the  plaintiffs  are  entitled  to  recover 
of  and  from  the  defendant,  upon  their  complaint  herein,  the  sum  of  fifteen 
thousand  four  hundred  and  eighty-two  dollnrs,  ($15,482.) 

"William  F.  Parket,  Judge  V.  C.  G" 

The  first  proposition  discussed  by  appellant's  counsel  is  that  the  court  below 
erred  in  its  conclusion  of  law  upon  the  above  facts. 

One  of  their  contentions  is  that,  in  order  to  avoid  the  conclusive  effect 
of  the  estimates  made  by  the  engineers  of  the  railway  company,  it  was  In- 
cumbent upon  appellees  to  prove  that  those  estimates  were  the  results  of  ' 
fraud,  accident,  or  mistake;  that  the  trial  court  did  not  so  find;  and  that 
hence  app^ees  are  bound  by  those  estimates,  and  cannot  recover  in  this  ac- 
tion. As  we  have  seen,  one  of  the  stipulations  in  the  contract  was  that  the 
engineers  of  the  railway  company  should  make  final  estimates  of  the  quality, 
character,  and  v^due  of  the  w^ork  done  by  appellees,  and  that  such  final  esti- 
mates sliould  be  final  and  conclusive  as  against  appell^s,  "without  further 
recourse  or  appeal."  That  stipulation  in  the  contract  did  not  and  could  not 
deprive  appellees  of  the  right  to  resort  to  the  courts  for  a  redress  of  wrongs, 
and  for  the  recovery  of  whatever  may  have  been  due  them.  The  reason  why 
such  a  stipulation  is  invalid  has  been  so  fully  stated  by  this  court  that  noth- 
ing more  is  required  here  than  a  citation  of  the  cases.  Batter  y.  Samson 
Lodge  Knights  of  Pythias,  102  Ind.  262,  1  N.  E.  Bep.  571,  and  cases  there 
cited;  Supreme  Council  cffhe  Order  of  CJutsen  Friends  v.  Qarrigus,  104  Ind. 
188,  8  1«^.  E.  Rep.  818. 

But  counsels'  contention  cannot  be  maintained  upon  any  theory.  They 
seem  to  have  overlooked  some  of  the  findings  of  the  court.  The  fifth  finding 
was  that,  owing  to  the  negligence,  carelessness,  incompetency,  and  mistakes 
of  the  company's  engineers,  the  statements  of  the  work  were  in  many  in- 
stances incorrect.  That  finding  is  entirely  sufficient  to  show  that  the  esti- 
mates made  by  the  company's  engineers  were  incorrect,  and  to  entitle  appel- 
lees to  recover  what  was  due  them  notwithstanding  such  estimates.  The 
tenth  and  eleventh  findings  are  in  accord  with  and  lend  support  to  the  fifth. 

It  is  further  insisted  by  appellant's  counsel  that  there  is  no  finding  that  ap- 
pellees were  wrongfully  excluded  from  the  work,  and  that  such  a  finding  was 
necessary  to  support  the  conclusions  of  law.  That  the  work  was  taken  out  of 
Mie  control  of'  appellees  by  the  railway  company  is  definitely  stated  in  the 
seventh  finding;  and,  taking  the  findings  as  a  whole,  we  think  they  suffi- 
ciently show  that  appellees  were  wrongfully  excluded  from  the  work.  The 
contract  provided  that,  if  appellees  did  not  employ  such  a  force  as  the  com- 
pany's engineer  might  deem  adequaie  to  a  completion  of  the  work  within  the 
fixed  time,  he  might  employ  such  number  of  workmen  as  in  his  judgment 
would  be.necessary,  pay  them  such  wages  as  he  might  lind  necessary  and  ex- 
pedient, and  charge  appellees  with  the  amount,  as  so  much  paid  to  them  under 
the  contract,  etc.  Those  provisions  of  the  contract  must  be  given  a  reason- 
able construction.  It  certainly  was  not  intended  by  the  parties  that  the  en- 
gineer in  charge  should  arbitrarily,  at  any  time,  and  without  any  sort  or 
shadow  of  reason,  take  the  work  out  of  the  control  of  appellees,  and  employ 
men  at  Itis  pleasure;  nor  could  it  have  been  intended  that  appellees  should  be 
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subject  to  the  whims  of  an  incompetent,  negligent,  or  dishonest  engineer;  and 
still  less  could  it  have  been  intended  that  the  engineer  might  take  the  work 
out  of  the  control  of  appellees,  and  employ  men,  etc.,  on  account  of  delays 
caused  by  his  own  fault,  negligence,  and  incompetency.  There  was  at  least 
an  implied  undertaking  on  the  part  of  the  railway  comjmny  that  the  engineer 
to  be  put  in  charge  with  such  extended  powers  should  be  competent,  honest, 
and  reasonably  careful,  and  that  he  should  not  make  delays  caused  by  his 
wrongs  a  pretext  for  taking  the  work  out  of  the  control  of  appellees. 

It  was  stated  in  the  special  findings  that,  on  account  of  an  insufficient 
number,  and  the  incompetency  and  negligence  of  the  local  engineers,  the  pros- 
ecution of  the  work  was  greatly  interf  er^  with ;  that  appellees  were  hindered 
and  delayed  in  the  prosecution  and  completion  of  the  work  by  failure  on  the 
part  of  the  company  to  procure  right  of  way,  and  by  failure  on  the  part  of  its 
engineers  to  furnisli  proper  stakes,  to  locate  bridges,  culverts,  etc.;  and  that 
appellees  could  and  would  have  completed  the  work  within  the  time  limited 
by  the  contract  if  they  had  not  been  hindered  and  delayed  by  the  fault,  negli- 
gence, insufficiency,  and  incompetency  of  appellant's  engineers,  etc.  As  be- 
fore stated,  the  findings  show  that  the  work  was  taken  out  of  the  control  of 
'  appellees,  and,  as  we  think,  show  that  it  was  wrongfully  taken  out  of  their 
control. 

It  is  further  contended  by  appellant's  counsel  that  the  several  findings  of 
facts  by  the  court  below  are  not  sustained  by  sufficient  evidence.  This  court 
wUl  not  undertake  to  settle  the  conflicts  that  may  be  found  in  the  1,600  pages 
of  evidence.  That  whs  for  the  learned  judge  who  tried  the  case  below,  and 
had  opportunities  of  judging  of  the  credibility  of  witnesses  which  an  appel- 
late court  can  not  have.  We  have  ascertained  that  there  is  evidence  tendi  ng  to 
sustain  all  of  the  findings  of  the  court.  That  fact  having  been  ascertained, 
the  established  rule  applies,  which  forbids  a  reversal  of  the  judgment  upon 
the  weight  of  the  evidence. 

In  appellant's  motion  for  a  new  trial  51  causes  were  assigned,  the  most  of 
which  have  reference  to  the  admission  and  exclusion  of  evidence.  These  are 
all  urged  here,  but  as  to  the  most  of  them  appellant's  counsel  have  done  noth- 
ing more  in  their  brief  than  to  restate  the  causes.  That  does  not  meet  the 
requirements  of  the  rule  in  relation  to  briefs  in  this  court.  '  In  some  instances 
the  pages  of  the  record  where  the  rulings  of  the  court  may  be  found  are  not 
given.  In  many  others  it  is  impossible  for  us  to  determine,  from  the  limited 
amount  of  the  evidence  pointed  out  by  references  to  the  pages  of  the  record, 
whether  or  not  there  was  error  in  the  rulings.  Parties  asking  for  a  reversal 
of  a  judgment  must  furnish  references  to  such  portions  of  the  record  as  will 
show  tliat  errors  intervened  in  tlie  proceedings  below. 

One  of  appellees  was  allowed  to  testify  that  appellant's  engineer  in  charge 
of  tlie  work  on  one  occasion  directed  that  piling  of  a  certain  length  should  be 
furnished,  and  that  after  they  were  furnislied  upon  the  ground,  of  the  length 
directed,  the  engineer  ordered  that  portions  should  be  cut  off,  which  was  done. 
Appellant's  counsel  insist  that  there  was  error  in  the  admission  of  that  testi- 
mony, for  the  reason  that  by  the  contract  appellees  were  to  be  paid  only  for 
the  lineal  feet  of  piling  actually  used  in  the  work.  We  are  not  convinced  that 
the  admission  of  the  testimony  was  erroneous.  If  it  was  competent  for  any 
purpose,  its  admission  was  not  available  error.  It  was  competent,  we  think, 
as  tending  to  show,  in  some  degree  at  least,  that  the  engineer  was  incompe- 
tent and  careless,  and  that  appellees  were  hindered  and  delayed  in  the  prose- 
cution of  the  work,  and  hence  were  not  in  default.  What  weight  should  have 
been  given  to  the  testimony  is  another  question.  We  have  no  means  of  know- 
ing how  much  importance  the  court  below  may  have  attached  to  it,  nor  that 
it  was  considered  at  all  by  the  court  in  fixing  the  amount  of  recovery  in 
favor  of  appellees.  But  assuming  that  it  was,  and  that  the  evidence  was  ad- 
mitted for  that  purpose  alone,  we  are  yet  not  convinced  that  its  admissioa 
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was  an  error  such  as  would  justify  tbis  court  in  overthrowing  the  judgment. 
Appellant's  engineers,  under  the  terms  of  the  contract,  were  put  in  charge  of 
the  work  with  almost  absolute  authority  as  to  the  manner  in  which  the  work 
should  be  done.  Having  and  exercising  such  authority  as  the  representative 
of  appellant,  it  cannot  be  said  that  appellees  and  not  appellant  should  suffer 
the  loss  occasioned  by  his  mistake  or  wrong  in  ordering  the  piling  to  be  of 
certain  length. 

One  of  the  appellees  was  allowed  to  testify  that,  but  for  the  delays  which 
he  had  mentioned  as  having  been  caused  by  appellant  and  its  engineers,  the 
work  contracted  for  could  have  been  completed  within  the  time  fixed  in  the 
contract.  Some  of  appellees'  subcontractors  were  also  allowed  to  testify 
that  they  could  have  completed  the  work  embraced  within  their  contracts, 
on  or  before  certained  named  dates  within  the  time  for  completion  fixed  by 
the  contract  between  appellant  and  appellees.  It  is  contended  by  appellant's 
counsel  that  the  testimony  was  incompetent  because  it  consisted  of  infer- 
ences or  opinions.  The  witnesses  were  railway  builders,  who,  by  reason  of 
their  experience,  may  properly  be  termed  experts.  An  expert  has  been  de- 
scribed as  nothing  more  than  a  man  of  experience  in  the  particular  business 
to  which  the  inquiry  relates;  as  one  having  peculiar  knowledge  or  skill  in 
referenceto  the  subject-matter  of  inquiry;  as  a  person  instructed  by  experi- 
ence. Lawson,  Exp.  £v.  195,  196;  Doster  v.  Brotan,  25  Ga.  24;  Mobile 
Life  Ins.  Co.  v.  Walker,  68  Ala.  290.  Kon-experi  witnesses  may  state  their 
opinions  as  to  matters  with  which  they  are  especially  acquainted,  but  which 
cannot  be  specifically  described.  Carthage  Turnpike  Co.  v.  Andrews,  102 
Ind.  138,  1  N.  E.  Bep.  364;  Font  v.  Conroy,  92  Ind.  464. 

It  has  been  said  that  a  non-expert  witness  must,  so  far  as  possible,  state 
the  facts  upon  which  he  bases  his  opinions;  that,  when  the  case  is  one  in 
which  all  the  facts  can  be  presented  to  the  jury,  no  opinion  can  be  given;  that 
there  are  cases  where  the  witness  cannot  put  before  the  jury  in  an  intelligi- 
ble and  comprehensive  form  the  whole  ground  of  his  judgment  or  opinion, 
and  that  in  such  cases  he  may  give  his  opinion,  first  stating  the  facts,  so  far  as 
he  can,  upon  which  the  opinion  is  based.  We  agree  with  counsel  as  to  the 
natui-e  of  the  testimony  to  which  they  object,  bat  considering  the  qualiflca- 
tions  of  the  witnesses,  the  nature  of  the  subject-matter  of  the  inquiry,  and 
the  statements  of  facts  by  the  witnesses,  we  think  that  the  testimony  was 
competent.  A  person  of  experience  in  building  railwa}^  can  doubtless  form 
a  more  correct  judgment  as  to  the  lengtli  of  time  required  to  construct  and 
complete  a  section  of  the  road  than  persons  without  such  experience  can, 
even  though  they  may  have  knowledge  of  all  the  facts  which  can  be  stated  by 
witnesses.  See  Louisville,  N.  A.  <t  C.  H.  Co.  v.  Frawley,  110  Ind.  18,  9  N. 
E.  Rep.  594;  JeffersonvilU  B.  Co.  v.  Lanham,  27  Ind.  171;  Lawson,  Exp. 
£v.  79-95,  460,  and  cases  cited.  Rogers,  Exp.  Test.  §  116,  and  cases  there 
cited. 

We  are  not  advised  upon  what  ground  appellant's  question  to  appellee 
Conkey,  as  to  the  reliability  and  responsibility  of  appellee's  subcontractors, 
was  ruled  out.  It  may  have  been  upon  the  ground  that  the  question  was  not 
within  the  scope  of  a  proper  cross-examination.  In  the  absence  of  anything 
more  than  is  shown  in  the  briefs,  we  must  presume  that  the  court  below  ruled 
correctly. 

Kor  can  we  say  that  the  court  erred  in  admitting  testimony  as  to  the  cost 
of  delivering  piling  alon^  the  line  of  road.  Appellees  contended  that  appel- 
lant had  hindered  and  delayed  them  in  the  prosecution  of  the  work,  and  had 
wrongfully  taken  the  work  out  of  their  control,  and  completed  it  at  a  reck- 
less and  extravagant  cost,  and  charged  them  with  it.  As  bearing  upon  that 
issue,  it  was  competent  for  them  to  show  the  reasonable  cost  of  the  work. 

We  do  not  think  that  it  would  be  profitable  to  extend  this  opinion  fuither 
npon  the  several  causes  assigned  for  a  new  trial,  aU  of  which  we  have  ex- 
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amined.    In  our  examination  of  the  record,  assisted  by  the  argnmonts  of 
counsel,  we  have  discovered  no  error  which  would  jusUf;  a  xeveisai  of  tba 
judgment. 
Judgment  affirmed,  at  appellant's  costs. 

Lanqe  and  others  v.  Lahhieb  and  others. 
{Supreme  Court  qf  Tndiana.    May  10.  18670 
Appeal — Time  pok  PEBPscriHa. 

Former  decision,  11  K.  E.  Bep.  88,  withdrawn. 

Appeal  from  circuit  court,  Allen  county. 

Order  dismissing  appeal  for  failure  to  perfect  In  due  time  wan  entered 
March  29, 1887.    See  II N.  £.  Bep.  88. 

/.  J.  Stratum,  for  appellants.  W.  ff.  Coleriek  and  Cohrick  <6  Oppenheim, 
for  appellees. 

Feb  Cvbiau.  Dismissal  set  aside,  opinion  withdrawn,  and  cause  rein- 
stated. 

cm  ini  tm  ^~~~ 

Wbioht,  Ex'x,  and  others  «.  Manns  and  othen.*^ 

ISupreme  Oaurt  qf  Indiana.    May  24,  1887.) 

L  Appeai,— Tni«  Alioited  to  Pebpeci— How  Cohpctes. 

Under  Rev.  St.  Ind.  1881,  {  833,  reqnlring  that  appeals  to  the  anpreme  court  must 
be  perfected  within  one  ^ear  from  the  rendition  of  the  Jadgnient,  an  appeal  per^ 
fected  on  the  twentr-third  da^  of  July,  1886,  from  a  jQagraent  rendered  July  28, 
1885,  is  in  time,  the  ntst  day  bemg  excluded  in  computing  the  time  according  to  the 
rale  prescribed  in  Rev.  St.  Ind.  1881,  }  1:280:  overruling  Lange  v.  Lammier,  (Ind.) 
11  N.  K.  Eep.  83. 

X  Save— Death  op  Partt. 

Where  an  action  is  bronglit  against  a  person  who  die*  befora  it  is  Anally  detei^ 
mined,  and  bis  executrix  is  suwtituted  as  defendant,  the  mlee  governinK  apDeali 
in  ordinary  civil  actions  apply  as  to  the  time  within  which  the  appeal  may  be 
taken,  and  not  the  rules  prescribed  by  Rev.  St.  Ind.  1881,  H  2254-2267,  relative  to 
appeals  from  decisions  "growing  out  of  any  matter  connected  with  a  decedent's 
estate." 

S.  AiTACHKEirr— Dblitsbt  Boiii>— AcnoH  tOB  Bbkaoh— Ookplaist. 

By  the  execution,  in  an  attachment  proceeding,  of  a  delivery  bond  under  B«r. 
St.  Ind.  1881,  {  924,  the  attached  property  is  not  withdrawn  fram  the  cnatodjr  of 
the  law,  but  its  keeping  is  removed  from  the  sheriff  to  the  claimant  until  such  time 
as  the  sheriff  may  lawfully  demand  It  to  be  sold  on  execution  issued  on  the  judg- 
ment for  sale  of  the  attached  property;  and  a  complaint  thereon  which  fails  to 
allege  that  an  execution  had  been  so  issued,  and  that  the  sheriff  had  demanded  the 
property,  or  the  payment  of  the  judgment  and  ooata  to  the  extent  of  its  appraised 
value,  is  bad  on  aemnrrer. 

4.  Same — Febsosal  Judqmert  — ABAimoHiiKin— Obseb  or  Sale— Novo  rao  Tmo 
Ektbt. 

Taking  a  penonal  judgment  merely,  without  any  special  order  aa  to  attadied 
property,  is  an  abandonment  of  the  attachment  proceedings,  and  a  ddlvery  bond 
given  in  such  proceedings  ceases  to  be  effective;  and,  where  the  sorelies  on  such 
bond  are  induced  to  surrender  their  indemnity  upon  the  faith  thereof,  they  cannot 
be  made  liable  thereon  by  a  nunc  pro  tutu  entry  for  the  sale  of  the  attached  property. 

Appeal  from  circuit  court,  Harrison  county. 

Doufflaait  A  Stoektilager  and  Peckinpaugh  dt  Hayi,  tot  appellants.  Tnua- 
wll  &  Traeetoell,  for  appellees. 

HowK,  J.  This  suit  was  commenced  by  appellees  on  the  twenty-eighth  iaj 
of  August,  1883,  against  Samuel  J.  Wright,  then  in  full  life,  but  since  de- 
ceased, and  Lewis  W.  Bowling,  as  defendants,  in  a  complaint  of  two  para- 
graphs. The  cause  was  thereafter  continued  from  term  to  term  until  the 
February  tei-m,  1885,  of  the  court  below.    On  the  twenty-fifth  daj  of  Feb- 

1  Rehearing  denied. 
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roary,  1885,  the  death  of  deifendaat  StuBuel  J. 'Wrlgbt  testate  ^bfrvlng  been 
suggested  to  the  court,  it  was  ordered  that  his  executrix,  MaryE.  Wright,  be 
substituted  asdefendant  herein  in  his  stead.  Afterwards,  on  July  23, 1885, 
the  issues  in  the  cause  mere  tried  by  the.oourt,  Hon.  David  W.  La  Foi.lbit£, 
presiding  as  special  judge,  and  a  finding  was  made  tor  the  appellees,  on  the  sec- 
ond paragri^h  of  their  complaint,  in  tlie  sum  of  $425.61 ;  and,  over  appel- 
lants' motion  for  a  new  trial,  the  court  rendeied.  judgment  against  them  on 
the  day  and  year  last  named,  upon  such  finding.  On  tlie  same  day  the  court 
made  and  rendered  its  finding  and  judgment  in  fav«r  of  appellants,  and 
against  appellees  herein,  upon  the  Issues  joined  on  the  first  paragraph  of  ap- 
pellees' complaint  herein. 

Errors  are  assigned  here  by  appellants,  the  defendants  below,  which  call  in 
question  (1)  the  overruling  of  their  demurrer  to  the  second  paragraph  of  ap- 
pellees' complaint,  and  (2)  the  sustaining  of  appellees'  demurrer  to  the  second 
paragraph  of  appellants'  answer  herein.  On  the  eighth  day  of  April,  1887, 
the  appellees  moved  this  court  in  writing  to  dismiss  the  appeal  herein  upon 
two  grounds,  namely:  (1)  Because  the  appeal  was  not  perfected  by  tl^  filing 
of  the  transcript  of  the  record  in  the  office  of  the  clerk  of  this  court  within 
one  year  from  the  rendition  of  the  judgment  below ;  and  (2^  because  such  ap- 
peal was  not  taken  within  the  time  limited  by  section  2455,  Kev.  St.  1881, 
the  judgment  b^low  herein  brang  connected  with  a  decedent's  estate.  This 
motion  to  dismiss  must  first  be  consideied  and  decided,  because,  if  well  taken, 
it  will  dispose  of  this  appeal. 

1.  The  judgment  below  herein,  as  will  appear  fropi  our  statement  of  tjiis 
case,  was  rendered  on  the.  twenty-thii-d  day  of  July,  1885.  On  the  twenty- 
third  day  of  July,  1886,  appelUints  filed  in  the  clerk's  office  of  this  court  a 
transcript  of  the  record  of  this  cause,  with  their  assignment  of  error  thereon, 
as  and  for  their  appeal  from  the  judgment  below  to  this  court  under  the  provis- 
ions of  section  640,  Bev.  St.  1881.  j(7o  time  is  specified  in  section  640,  stipra, 
within  which  an  appeal  to  this  court  in  a  civil  action  must  be  taken  in  the 
manner  prescribed  therein. 

In  the  recent  case  of  Johnson  v.  Stephenson,  104  Ind.  368,  4  N.  E.  Rep.  46,  it 
was  held  upon  full  consideration,  that  such  section  640  must  be  considered  and 
construed  in  connection  with  section  633,  Bev.  St.  1881 ;  that  i^peals  to  tliis 
court  in  all  civil  actions  must  be  perfected  by  filing  a  transcript  of  the  record 
in  "the  office  of  the  derk  of  the  supreme  court"  within  one  year  from  the 
time  of  the  rendition  of  the  judgment  appealed  from;  and  that,  if  the  tran- 
script be  not  so  filed  within  the  year,  the  appeal  must  be  dismissed.  Harsh- 
man  V.  Artnstrong,  48  Ind.  126;  Jenkins  v.  Conoin,  55  Ind.  21;  Anderson 
V.  mtchell,  58  Ind.  692. 

From  what  we  have  said,  it  is  manifest,  we  think,  that  the  question  we 
are  now  considering,  whether  or  not  the  appeal  in  this  action  was  perfected 
within  one  year  from  the  rendition  of  the  judgment  appealed  from  herein, 
depends  for  its  proper  decision  upon  the  rule  in  this  state  for  the  computation 
of  time.  If  the  day  on  which  the  judgment  was  rendered  is  to  be  included 
in  the  year  within  which  an  appeal  to  this  court  in  a  civil  action  must  be  per- 
fected, it  is  clear  that  the  appeal  herein  was  not  perfected  within  one  year; 
but,  if  that  day  is  to  be  excluded  in  computing  such  year,  it  is  equally  clear 
thattbe  appeal  in  this  case  was  perfected  within  one  year  from  the  rendition 
of  the  judgment  herein,  and  the  motion  of  appellees  to  dismiss  this  appeal  for 
the  first  cause  assigned  therein  is  not  well  taken.  Our  Civil  Code  prescribes 
the  role  in  this  state  for  the  computation  of  time  In  all  civil  actions  as  follows: 
"The  time  within  wUch  an  act  is  to  be  done,  as  herein  provided,  shall  be  cont 
puted  by  excluding  the  first  day  and  including  the  last.  If  the  last  day  bo 
Sunday,  it  shall  be  excluded."  Section  1280,  Bev.  St.  1881.  The  section 
quoted  and  cited  is  a  literal  i-e-enactment  of  section  787  of  the  CivU  Code  of 
1852,  which  took  effect  May  6>  1853;  and  therefore  the  rule  declared  tbei«Ui 
T.12N.E.no.2 — 11 
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for  the  compntation  of  time  in  all  civil  actions  baa  been  In  force  continuously 
for  more  than  34  years.  This  statutory  rule  for  the  computation  of  time  in 
civil  actions,  since  its  first  enactment,  has  been  recognized  and  acted  u]>on 
repeatedly  in  our  decisions.  NoUe  v.  Murphy,  27  Ind.  502;  8tate  v.  Thorn, 
28  Ind.  306;  Byen  v.  Hickman,  86  Ind.  S59.  Appellants'  counsel  cite  and 
rely  upon  a  ruling  made  by  this  court  on  March  29,  1887,  on  a  motion  to  dis- 
miss the  appeal  in  Lange  v.  Lammier,  11  N.  E.  Bep.  33.  That  ruling  was 
made  inadvertently,  was  promptly  set  aside,  and  the  cause  reinstated  by  the 
court  of  its  own  motion,  and  cannot  be  regarded  as  an  authority.    See  ante,  160. 

2.  As  to  the  second  ground  stated  in  appellees'  motion  for  the  dismissal  of 
this  appeal,  it  will  suffice  to  say  that  the  precise  question  thereby  presented 
was  fully  considered  and  decided  by  this  court  adversely  to  the  motion  of  ap- 
pellees herein  in  UelUr  v.  Clark,  108  Ind.  591,  8  N.  E.  Bep.  844.  See,  also, 
the  cases  there  cited. 

Our  conclusion  is  that  appellees*  motion  to  dismiss  the  appeal  herein  is  not 
well  taken  on  either  ground  stated  therein,  and  must  be  overruled. 

We  come  now  to  the  consideration  of  the  errors  of  which  complaint  is 
made  here  by  appellants'  counsel.  It  is  first  insisted  on  appellants'  behalf 
that  the  trial  court  erred  in  overruling  their  demurrer  to  the  second  paragraph 
of  appellees'  complaint.  In  this  paragraph  appellees  declared  upon  a  written 
undertaking,  taken  and  approved  by  the  sheriff  of  Harrison  county  on  the 
fourteenth  day  of  August,  1879,  of  which  the  following,  omitting  the  obli- 
gors' signatures,  is  a  copy: 

"We,  Isaac  TJrbanski,  Samuel  J.  Wright,  and  Lewis  W.  Bowling  are  held 
and  firmly  bound  unto  Lewis  Manns  and  John  Manns,  partners  under  the  firm 
name  of  Manns  Bro.  &  Co.,  to  tlie  effect  following:  That  whereas,  at  the  suit 
of  said  Manns  Bro.  &  Co.,  the  sheriff  of  Harrison  county,  Indiana,  did,  on 
the  twelfth  day  of  August,  1879,  attach  and  take  into  possession  certain  of  the 
personal  property  of  said  Isaac  Urbanski,  which  is  correctly  enumerated  and 
described  in  the  schedule  of  said  sheriff  attached  to  the  writ  of  attachment  in 
said  case  issued ;  and  whereas,  the  said  sheriff  has  redelivered  said  personal 
property  to  said  Isaac  Urbanski:  Now,  the  above  bound  Isaac  Urbanski,  Sam- 
uel J.  Wright,  and  Lewis  W.  Bowling  undertake  that  the  said  Isaac  Urbanski 
shall  properly  keep  and  take  care  of  said  property,  and  shall,  on  demand,  de- 
liver to  said  sheriff  of  Harrison  county  the  personal  property  so  attached  by 
him,  and  described  in  said  schedule  above  referred  to;  or  that,  failing  so  to  do, 
they  will  pay  the  full  appraised  value  of  said  property,  to  the  extent  of  any 
judgment  which  may  be  recovered  against  said  Isaac  Urbanski  by  said  Manns 
firo.  &  Co.,  and  any  costs  which  may  be  taxed  against  him  in  said  proceeding. 

"Witness  our  hands  and  seals  this  fourteenth  day  of  August,  1879." 

In  the  second  paragraph  of  their  complaint  appellees  alleged  breaches  of 
the  foregoing  undertaking,  as  follows:  "(1)  That  neither  of  the  defendants 
therein  had  caused  to  be  delivered  to  the  sheriff  of  Hanison  county  any  part 
of  said  attached  property,  but,  on  the  contrary,  had  failed,  refused,  and  neg- 
lected 80  to  do,  and  appellees  averred  that  such  property  was  of  the  value  of 
$550;  (2)  that  neither  of  such  defendants,  nor  any  other  person,  Jiad  paid,  or 
caused  to  be  paid,  any  part  of  appellees'  judgment  against  Isaac  Urbanski, 
but  the  same  remaineid  due  and  wholly  unpaid;  (3)  that  said  Isaac  Urbanski 
did  not  properly  keep  and  take  care  of  said  attached  property  in  such  under- 
taking mentioned,  but,  on  the  contrary,  immediately  after  the  execution  of 
such  undertaking  he  removed  such  property  without  the  jurisdiction  of  the 
court  below,  and  without  the  boundaries  of  the  state  of  Indiana,  and  that 
neither  he  nor  any  part  of  said  property  had  been  within  the  limits  of  Harri- 
son county  since  March  1,  1880.    Wherefore,"  etc. 

It  is  claimed  on  behalf  of  appellants  that  this  paragraph  of  complaint  waa 
clearly  l>ad,  on  their  demurrer  thereto,  for  the  want  of  averments  therein 
that,  after  appellees  had  procured  the  correction  of  their  personal  judgment 
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against  the  defendant  TTrbanskl,  by  tbe  entry  of  a  nunc  pro  tune  order  for 
the  sale  of  the  attacJied  property,  tliey  had  caused  a  special  execution  to  be 
issued  tliereon  to  the  sheriff  of  Harrison  county,  commanding  him  to  sell  such 
attached  property,  or  so  much  thereof  as  might  be  necessary  to  pay  their  said 
judgment;  and  that  the  sheriff  of  such  county,  by  virtue  of  such  special  exe- 
cution or  otherwise,  bad  demanded  of  Urbanski,  or  his  sureties  in  such  under- 
taking, before  the  commencement  of  this  suit,  either  that  they  deliver  to  such 
sheriff  said  attached  property,  or  that,  failing  so  to  do,  they  pay  to  such 
sheriff  the  full  appraised  value  of  such  attached  property  to  the  extent  of  ap- 
pellees' aforesaid  judgment  against  said  Urbanski. 

We  are  of  opinion  that  these  objections  of  appellants  to  the  suflBciency  of 
the  facts  stated  in  the  second  paragraph  of  appellees'  complaint  herein  are 
well  taken,  and  that,  for  the  want  of  such  averments  as  those  stated,  tbe  de- 
murrer to  such  paragraph  of  complaint  ought  to  have  been  sustained.  The 
undertaking  sued  upon  in  such  second  paragraph  was  executed  under  and  in 
conformity  with  the  provisions  of  section  168  of  the  Civil  Code  of  1852,  which 
section  was  literally  re-enacted  as  section  209  of  "  An  act  concerning  proceed- 
ings in  civil  cases,"  approved  April  7,  1881,  and  is  section  924  of  tbe  Revised 
Statutes  of  1881.  In  such  section  it  is  provided  as  follows:  "The  defendant, 
or  other  person  having  possession  of  property  attached,  may  have  the  same, 
or  any  part  thereof,  delivered  to  him,  by  executing  and  delivering  to  the 
sheriff  a  written  undertaking,  with  surety  to  be  approved  by  the  sheriff,  pay- 
able to  the  plaintiff,  to  the  effect  that  such  property  shall  be  properly  kept  and 
taken  care  of,  and  shall  be  delivered  to  the  sheriff  on  demand,  or  so  much 
thereof  as  may  be  required  to  be  sold  on  execution  to  satisfy  any  judgment 
which  may  be  recovered  against  him  in  the  action,  or  that  he  will  pay  the 
appraised  value  of  the  property,  not  exceeding  tbe  amount  of  the  judgment 
and  costs." 

In  Dunn  v.  Crocker,  22  Ind.  324,  it  was  held  by  this  court,  in  construing 
the  provisions  of  tbe  section  quoted,  that  the  undertaking  therein  provided  for 
is  "in  the  nature  of  a  delivery  bond,  which  does  not  release  the  property  from 
the  attachment,  nor  from  an  order  of  sale  in  the  judgment. "  By  the  execu- 
tion of  such  an  undertaking  the  attached  property  is  not  withdrawn  from  tbe 
custody  of  the  law,  bufr  the  proper  keeping  and  care  of  such  property  is  thereby 
removed  from  the  sheriff,  and  committed  to  the  claimant  until  such  time  aa 
thesberiflmay  lawfully  demand 'the  delivery  of  the  property  back  to  him  to 
be  sold  on  the  execution  issued  on  the  judgment  for  the  sale  of  tbe  attached 
property.  Lusk  v.  Ramsay,  3  Munf.  417;  JDoremug  v.  Walker,  8  Ala.  194; 
Hagan  v.  Lucas,  10  Pet.  400.  From  the  provisions  of  the  section  quoted, 
and  the  terms  of  the  undertaking  declared  upon  in  tbe  second  paragraph  of 
the  complaint  herein,  it  would  seem  to  be  clear  that  until  judgment  had  been 
rendered  in  appellees'  suit  against  Urbanski,  for  the  sale  of  the  property 
attached  therein,  and  until  a  special  execution  issued  on  such  judgment  had 
come  into  the  hands  of  the  sheriff  of  Han*ison  county,  commanding  him  to 
sell  such  attached  property,  such  sheriff  would  not  be  lawfully  authorized  to 
demand  of  Urbanski  and  his  sureties  in  such  undert^aking  either  the  delivery 
back  to  him  of  such  property,  or  the  payment  of  its  appraised  value,  not  ex- 
ceeding the  amount  of  such  judgment  and  costs.  This  was  decided  substan- 
tially by  this  court  in  Gasa  v.  Williams,  46  Ind.  253,  and  in  Lowry  v.  McQee, 
75  Ipd.  508.    See,  also,  Sannes  v.  Ross,  105  Ind.  558,  5  N.  E.  Bep.  699. 

Under  all  the  canons  of  good  pleading,  it  would  seem  to  be  equally  clear 
that  a  complaint,  upon  such  an  undertaking,  which  fails  to  allege  inter  alia 
that,  after  the  rendition  of  judgment  for  the  sale  of  the  attached  property,  a 
special  execution  bad  been  duly  issued  on  such  judgment  to  the  sheriff  of  the 
proper  county,  commanding  him  to  sell  such  property,  or  so  much  thereof  as 
might  be  necessary  to  pay  such  judgment,  and  that  such  sheriff,  by  virtue  of 
sndi  execution,  had  demanded  of  the  obligors  in  such  undertaking  tbe  deliv  - 
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ery  to  him  of  such  attaxjhed  property,  or  the  payment  of  Its  appraised  vnlne 
not  exceeding  the  amount  of  such  judgment  and  costs,  would  be  bad  on  de- 
murrer thereto  for  the  want  of  sufficient  facts.  The  court  erred,  we  think, 
in  overruling  the  demurrer  to  the  second  paragraph  of  appellees'  complaint. 

Appellants'  counsel  also  insist  that  the  trial  court  erred  in  sustaining  the 
demurrer  to  the  second  paragraph  of  their  answer  to  the  second  paragraph  of 
appellees'  complaint  herein.  In  this  paragraph  of  answer  appellants  admitted 
that  Samnel  J.  Wright,  then  in  full  life,  but  since  deceased,  and  appellant 
Bowling,  executed  the  written  undertaking  mentioned  in  the  attachment 
proceedings  by  appellees  herein  against  Isaac  Urbanski,  as  sureties  for  the 
deliyery  to  Urbanski  of  the  attached  property  mentioned  in  the  second  par- 
agraph of  complaint  herein ;  but  they  averred  that,  prior  to  the  execution  of 
such  undertaking,  in  consideration  that  said  Samuel  J.  Wright  and  Lewis  W. 
Bowling  would  execu  te  such  undertaking  as  bis  sureties  therein,  Isaac  Urban- 
ski indorsed  and  transferred  to  said  Samnel  J.  Wright,  as  an  indemnity  to 
such  sureties  against  any  loss  they  might  sustain  by  reason  of  their  surety- 
ship, a  negotiable  promissory  note  held  by  him  on  one  David  Urbanski,  a  good 
and  solvent  person,  for  the  sum  of  $500,  which  was  more  than  sufficient  to 
fully  indemnify  them  against  any  loss  they  might  sustain  by  reason  of  their 
suretyship,  which  indorsement  of  such  note  was  made  before  its  maturity; 
that  such  other  and  further  proceedings  were  afterwards  had  by  appellees,  as 
set  forth  in  the  second  paragraph  of  their  complaint  herein,  that  they  recovered 
the  judgment  mentioned  therein  against  Isaac  Urbanski,  being  a  personal 
judgment  only,  which  judgment  was  duly  read  in  open  court,  and  approved 
and  signed  by  the  court,  and  appellees'  attorneys  were  present  within  the  bar 
when  such  judgment  was  read  and  approved  by  the  court;  that  afterwards 
such  sureties  examined  the  record  in  such  proceeding,  and  were  advised  by 
counsel  that  no  action  could  be  enforced  against  them  upon  their  written  un- 
dertaking on  the  judgment  so  rendered;  that  after  retaining  such  note  of 
David  Urbanski  for  nearly  one  year  from  the  date  of  said  judgment,  and  no 
proceetlings  having  been  taken  against  said  sureties  for  the  enforcement  of 
said  judgment,  on  demand  of  Isaac  Urbanski,  and  on  the  faith  of  the  personal 
judgment  taken  against  said  Isaac,  as  the  same  appeared  of  record  on  the 
order-book  of  the  Harrison  circuit  court,  they  in  good  faith  surrendered  to 
Isaac  Urbanski  said  negotiable  note,  which  they  held  from  him  on  David  Ur- 
banski as  aforesaid;  that  afterwards,  as  averred  in  the  second  paragraph  of 
appellees'  complaint  herein,  by  notice  and  motion  in  the  Harrison  circuit 
court,  appellees  procured  such  personal  judgment  to  be  amended  by  the  entry 
of  a  nutus  pro  tunc  order  for  the  sale  of  such  attached  -property;  and  appel- 
lants said  that,  by  reason  of  appellees'  failure  to  have  their  judgment  against 
Isaac  Urbanski  so  entered  in  the  first  instance  as  to  order  tiie  sale  of  such  at- 
taclied  property,  the  sureties  in  such  undertaking  were  induced  to  surrender 
their  said  indemnity,  and  appellees  ought  not  to  have  judgment  against  appel- 
lants on  such  second  paragraph  of  complaint. 

We  are  of  opinion,  if  the  facts  stated  in  this  paragraph  of  answer  be  true, 
and,  as  they  are  well  pleaded,  tlieir  truth  is  admitted  as  the  case  is  now  here 
presented,  they  constitute  a  full  and  complete  bar,  both  in  law  and  equity,  to 
the  cause  of  action  set  forth  by  'appellees  in  the  second  paragraph  of  their 
complaint  herein.  It  Is  settled  by  our  decisions  that,  where  ancillary  pro- 
ceedings in  attachment  have  been  instituted  in  support  of  a  pending  cause  of 
action,  and  personal  property  of  the  defendant  has  been  seized  by  the  sheriff 
under  such  proceedings,  if  the  trial  of  such  cause  result  in  a  personal  judgment 
only  against  such  defendant,  without  any  special  judgment  or  order  of  the 
court  for  the  sale  of  such  attached  property,  the  taking  of  such  personal  judg-> 
ment  only,  of  itself,  is  an  abandonment  by  the  plaintiff  of  his  al^chment  pro^ 
ceedings,  and  an  undertaking  or  bond  for  the  delivery  of  such  attached  prop* 
erty  falls  with  the  other  proceedings,  and  ceases  to  have  any-  )«ga]  efteot  or 
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binding  force.  Oass  v.  Williams,  supra;  Lowry  v.  McOee,  ntpra;  Smith 
T.  Scott.  86  Ind.  846. 

In  the  case  last  cited,  which  was  a  snit  upon  an  undertaking  similar  to 
the  one  declitred  upon  by  appellees  in  the  second  paragraph  of  their  complaint 
herein,  it  was  held  by  this  court  that  the  rendition  of  a  personal  judgment 
only,  against  the  defendant  in  an  attachment  suit  is  equivalent  to  a  dismissal 
of  the  proceedings  in  attachment,  and  that  unless  judgment  be  rendered  for 
the  sale  of  the  attached  property,  in  the  action  wherein  such  undertaking  was 
executed,  there  is  no  liability  on  such  undertaking.  "So  it  was  held,  upon 
lull  consideration,  in  Qaas  v.  Williams,"  supra. 

Of  course,  if  the  court  has  rendered  the  proper  judgment  for  the  sale  of  the 
attached  property,  but,  through  the  misprision  of  the  clerk,  such  judgment 
has  not  been  entered,  the  record  may  be  amended  by  a  nunc  pro  tunc  order 
and  entry.  If  there  be  anything  to  amend  by,  and  if  suchnuMcjjro  tunc  judg- 
ment or  order  will  not  injuriously  affect  the  rights  of  thiid  persons.  lu  Urban- 
ski  V.  Manns,  87  Ind.  585,  the  nunc  pro  tunc  judgment  and  order  for  the 
sale  of  the  attached  property,  mentioned  in  the  second  paragraph  of  appel- 
lees' complaint  herein,  were  considered  to  some  extent  by  this  court.  After 
quoting  section  66  of  Freeman  on  Judgments,  it  is  there  said:  "These  appel- 
lants, Wright  and  Bowling,  were  bound  to  take  notice  of  the  personal  judg- 
ment that  was  entered  of  record  against  Urbanski,  but  Ihey  were  not  require] 
to  take  notice  of  the  memoranda  of  the  judge  of  the  finding  and  rendition  of 
the  judgment  by  the  court  upon  which  the  entered  judgment  might  be  cor- 
rected; and  whatever  rights  tliey  might  have  acquired,  between  the  original 
entering  of  the  judgment  and  its  correction  nunc  pro  tunc  in  making  such 
order,  it  would  have  been  proper  to  have  expressly  saved  to  them,  so  as  to 
allow  them  to  be  made  available  in  any  subsequent  proceedings.  We  think 
that  all  their  rights  can  be  fully  protected  in  any  legitimate  subsequent  pro- 
ceedings, without  reversing  the  nunc  pro  tunc  judgment  against  Urbanski." 

The  case  in  hand  is  a  "legitimate  subsequent  proceeding,"  and  in  and  by 
the  second  paragraph  of  their  answer  herein  appellants  have  clearly  stated 
the  legal  and  equitable  defenses  which  they  acquired  between  the  rendition  of 
appellees'  personal  judgment  only  against  Urbanski,  on  the  first  day  of  March, 
1880,  and  the  subsequent  entry  nunc  pro  tunc  of  the  judgment  or  order  for 
the  sale  of  the  attached  property  on  the  sixth  day  of  June.  1881,  to  appellees' 
suit  herein  against  the  sureties  of  Urbanski  in  the  undertaking  given  by  him 
in  appellees'  attachment  proceedings,  for  the  delivery  of  the  attached  prop- 
erty. We  are  clearly  of  opinion  that  the  facts  stated  by  appellants  in  the  sec- 
ond paragraph  of  their  answer  constitute  a  full  and  complete  bar  to  the  cause 
of  action  which  appellees  attempted  to  stiite  in  the  second  paragraph  of  their 
complaint  herein,  and  that  it  was  eiTor,  therefore,  to  sustain  their  demurrer 
to  such  second  paragraph  of  appellants'  answer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  remanded,  with  in- 
structions to  overrule  thedejnurrer  to  the  second  paragraph  of  answer,  and  to 
sustain  the  demurrer  to  the  second  paragi'uph  of  complaint,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Oil  Ind.  iM) 

■WnjST  D.  CJOHPORATION  OF  BLtjrFrKJN. 
{SupretM  Oaurt  cf  Indiana.    Hay  2a,  1887.) 

1.  CoKernronowAi  I<aw— Spscial  Gbabtbb — Amsrsiiest. 

Under  the  fourth  cluuae  of  tbo  Bclieduleur  ordinance  annexed  to  and  part  of  the 
Indiana  constitution  of  1851,  (Rev.  St.  Ind.  1881,  |  2.35,)  which  authorizes  the  general 
aaeetnbly  to  "modify,"  in  its  discretion,  prior  acts  of  incorporation  for  municipal 

gtttposes,  it  may  amend  such  an  act  or  special  charier,  even  where  the  effect  would 
t  k>  enlarge  the  jnTisdicUon  of  the  corporation,  territorially  or  otherwise;  and  the 
special  act  of  Febroaiy  15,^  1878,  amending  the  special  charter  of  the  corporation  of 
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Blufiton  of  Febrnaiy  12,  1851,  is  constitutional,  notwithstanding  the  provision  of 
Const.  Ind.  art.  11,  i  13,  prohibiting  tlie  formation  of  corporations,  other  than  banlc- 
ing,  under  special  laws. 
2.  Sahb — Afflioabilitt  of  Gensbal  Law. 

Such  an  amendatory  act  does  not  contravene  any  of  the  provisions  of  section  22, 
art.  4,  Const.  Ind.,  prohibiting  the  passage  of  "  local  or  special  laws  "  in  certain 
enumerated  cases;  and  it  is  for  the  legislature  and  not  the  courts  to  say  whether  a 
general  lawcould  have  been  made  applicable  and  of  auiform  operation  throoghoat 
the  state  in  snch  a  case. 

Appeal  from  circuit  court,  Wells  county. 

Taj/lor  &  Morris,  for  appellant.  Bailey  &  Mock,  Claypoole  <£  Ketcham,  and 
Asa  Zylehart,  for  appellee. 

HOWK,  J.  This  cause  was  submitted  to  the  trial  court  as  an  agreed  case, 
upon  an  agre,ed  statement  of  facts  made  out  and  signed  by  the  parties,  under 
the  provisions  of  section  558,  Rev.  St.  1881.  Thereupon  the  court  found  for 
the  appellee,  the  defendant  below.  Over  appellant's  exception  to  its  finding, 
the  trial  court  adjudged  that  he  take  nothing  by  his  suit,  and  that  appellee 
recover  of  him  its  costs  in  this  action  expended.  Error  is  assigned  here  by 
appellant,  the  plaintiff  below,  upon  the  finding  of  the  trial  court  agiunst  him 
upon  the  agreed  statement  of  facts. 

The  facts  agreed  upon  by  the  parties  to  this  suit  were  substantially  as  fol- 
lows: "First.  The  town  of  Bluflton  was  incorporated  by  a  special  act  of  the 
legislature  approved  February  12, 1851,  and  has  never  surrendered  its  special 
charter,  nor  organized  under  the  general  law.  Second.  This  charter  was 
amended  by  the  act  of  Pebruary  15,  1873,  and,  since  the  passage  of  that  act, 
the  corporation  of  Bluffton  has  claimed  the  benefit  of  its  provisions,  and  has 
been  exercising  the  powers  conferred  by  it.  Both  said  acts  are  hereby  made 
part  of  the  record  without  being  f ormsdly  set  out.  Third.  Before  the  passage 
of  that  act,  the  corporation  boundaries  of  the  town  of  Bluffton  were  as  indi- 
cated by  the  double  pencil  lines  on  the  map  filed  herewith,  and  made  part  of 
this  agreement.  By  that  act  the  boundaries  of  said  town  were  extended  so  as 
to  include  all  of  section  four,  except  that  part  lying  north-east  of  the  Wabash 
i-iver  indicated  on  said  map.  Fourth.  Since  the  passage  of  that  act,  the  de- 
fendant has  been  exercising  corporate  jurisdiction  over  all  said  territory,  and 
has  levied  taxes  for  corporation  purposes  on  all  the  lands  embraced  within  the 
same,  basing  her  claim  of  right  so  to  do  upon  said  acts.  Fifth.  The  lands 
described  in  the  complaint  are  and  were  the  property  of  the  plaintiff,  as  stated 
in  the  complaint,  and  were  not  included  within  the  corporate  limits  of  the 
town  of  Bluffton  prior  to  the  passage  of  said  act  of  February  15,  1873,  but 
were  added  thereto  by  said  act.  The  taxes  mentioned  in  said  complaint  were 
levied  on  the  lands  therein  described  by  the  defendant,  and  were  paid  by  the 
plaintiff  under  protest,  as  stated  in  the  complaint.  Said  lands  have  never 
been  laid  off  into  lots,  streets,  or  alleys,  excepting  that,  since  said  taxes  were 
levied,  the  plaintiff  laid  off  twelve  lots,  with  streets  on  the  north-west  corner 
of  the  lands  described  in  the  complaint,  [said  plat,  including  streets,  is  499 
feet  by  283  feet,  containing  one  acre,  as  shown  on  said  map,]  but  are  and  al- 
ways have  been  held  and  used  by  the  plaintiff  in  a  single  body,  for  farming 
and  agricultural  purposes,  as  stated  in  the  complaint,  and  contain  ninety-six 
acres.  Sixth.  It  is  claimed  by  the  plaintiff  (1)  that  the  legislature  cannot 
confer  upon  the  corporation  of  Bluffton  any  new  or  additional  jurisdiction  or 
power  by  special  law,  and  that  so  much  of  the  act  of  February  15,  1873,  as 
assumes  to  enlarge  the  jurisdiction  of  said  corporation  in  point  of  territory  or 
otherwise,  is  void;  (2)  that  the  lands  of  the  plaintiff,  not  having  been  laid 
out  into  lots,  streets,  or  alleys,  or  used  for  municipal  or  town  purposes,  are 
not  legally  liable  to  municipal  taxation  by  or  for  the  benefit  of  the  defendant, 
and  that  the  taxes  levied  on  the  same  by  the  defendant,  and  paid  by  the  plain- 
tiff,  are  illegal.    Seventh.  Both  these  positions  are  controverted  by  the  defend  • 
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ant.  Jt,  upon  the  foregoing  facts,  the  court  shall  find  that  the  law  is  with  the 
plaintiiT,  then  judgment  shall  be  rendered  for  the  plaintiff  for  thirty-five  del- 
lars;  otherwise  judgment  shall  be  for  the  defendant." 

Two  questions  are  presented  for  our  decision  by  the  record  of  this  cause, 
and  the  error  assigned  thereon  by  appellant,  tlie  plaintiff  below,  namely:  (1) 
Where,  prior  to  Kovember  1,  1851,  a  municipal  corporation  was  created  and 
organized  under  a  special  act  of  incorporation,  and  such  act  was  continued  in 
force  by  and  under  the  fourth  clause  of  the  schedule  or  ordinance  annexed  to 
and  constituting  a  part  of  our  state  constitution  of  1851.  had  or  has  the  gen- 
eral assembly  power  or  authority  by  special  act  to  amend  such  act  of  incor- 
poration in  such  manner  as  to  enlarge  the  juiisdiction,  territorially  or  other- 
wise, of  such  municipal  corpomtion?  (2)  Conceding  that  the  general  assem- 
bly has  such  power  or  authority,  is  the  act  of  February  15,  1873,  to  amend 
certain  enumerated  sections  of  the  act  of  February  12,  1851,  "to  incorporate 
the  town  of  Bluffton,"  a  valid  and  constitutional  exercise  of  such  power  or 
authority?  We  will  consider  and  decide  these  two  questions  in  the  order  of 
their  statement. 

1.  In  section  13  of  article  11  of  our  state  constitution  of  1851  it  is  provided 
as  follows:  "Corporations,  other  than  banking,  shall  not  be  created  by  special 
act,  but  may  be  formed  under  general  laws."  Section  212,  Bev.  St.  1881. 
By  this  constitutional  provision,  construed  in  connection  with  tlie  other  pro- 
visions of  the  constitution  of  1851,  it  was  certainly  intended  that  on  and  aGtter 
Xovember  1,  1851,  the  general  assembly,  the  law-making  power  of  this  state, 
should  have  no  power  or  authority,  by  special  act,  to  create,  to  originate,  or 
to  bring  into  existence,  as  a  new  corporate  entity,  a  municipal  corporation 
where  none  had  previously  existed;  but,  on  and  after  the  day  named,  the  leg- 
islative power  or  authority  of  the  general  assembly  was  limited,  by  the  con- 
stitutional provision  quoted,  to  the  enactment  of  a  general  law  under  which 
such  new  corporate  entity  might  be  foi-med.  In  the  scliedule  annexed  to  and 
constituting  a  part  of  our  state  constitution  of  1851,  "that  no  inconvenience 
may  arise  from  the  change  in  the  government,  it  is  hereby  ordained  as  fol- 
lows: *  *  *  Fourth.  All  acts  of  incorporation  fot  municipal  purposes 
shall  continue  in  force,  under  this  constitution,  until  such  time  as  the  general 
assembly  shall,  in  Its  discretion,  modify  or  repeal  the  same."  Section  285, 
Rev.  St.  1881. 

It  is  not  controverted  by  appellant's  counsel,  as  we  understand  his  briefs  of 
this  cause,  that  the  act  of  February  12, 1851,  entitled  "An  act  to  incorporate 
the  town  of  Bluffton,  in  Wells  county,  Indiana,"  was  continued  in  full  force 
under  and  by  virtue  of  the  provisions  of  the  fourth  clause  of  the  schedule  an- 
nexed to  and  forming  a  part  of  our  state  constitution  of  1851.  His  learned 
counsel  claims,  however,  with  much  earnestness  and  ability,  that  while  such 
act  of  incorporation,  or  special  charter  of  the  town  of  Bluffton,  was  so  con- 
tinued in  force,  no  power  or  authority  was  vested  in  the  general  assembly,  by 
any  provision  of  the  stAte  constitution  of  1851,  to  amend,  by  special  act,  such 
special  charter  in  such  manner  as  to  enlarge,  territorially  or  otherwise,  the 
jurisdiction  of  the  corporate  authorities  of  such  town  of  Buffton.  While,  by 
the  terms  of  such  fourth  clause  of  the  schedule,  disuretionary  power  was 
clearly  vested  in  the  general  assembly  to  "modify  or  repeal"  such  act  of  in- 
corporation, or  special  charter  of  tlie  town  of  Bluffton,  so  continued  in  force, 
it  is  forcibly  contended  by  appellant's  counsel,  with  much  research  and  learn- 
ing, that  this  power  to  "modify"  did  not  authorize  the  general  assembly  to 
amend,  by  special  act,  such  special  charter  or  act  of  incorporation  so  as  to 
enlarge  the  jurisdiction,  territoiially  or  otherwise,  of  the  corporate  authorities 
of  the  town  of  Bluffton. 

It  is  not  necessary,  however,  that  we  should  pursue  the  arguments  of  ap- 
pellant's counsel,  or  that  we  should  examine  and  consider  at  any  greater 
length  the  first  of  the  two  questions  heretofore  stated  in  this  opinion.    Dur- 
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Ing  the  last  20  years  substantially  the  same  question  has  heat,  presented  here 
for  decision  in  a  number  of  cases,  and  it  has  been  uniformly  held  that,  under 
the  fourth  clause  above  quoted  of  the  schedule  or  ordinance  which  is  annexed 
to,  and  constitutes  an  integral  part  of,  our  state  constitution  of  1851.  the  gen- 
eral assembly  is  expressly  authorized,  by  and  under  the  discretionary  power 
to  "  modify, "  to  amend  an  act  of  incorporation  or  special  charter  for  municipal 
purposes,  continued  in  force  by  such  fourth  clause,  even  where  the  effect  of 
the  amendment  would  be  to  enlarge  the  jurisdiction,  territorially  or  otherwise, 
of  the  corporate  authorities  of  the  municipality.  Longwortli' s  Ex'ra  v.  City 
ofEvanisville,32lna.222;  Cit}/of  Evansville\. Bayard,  39  Ind.i50;  CMm^ 
berlain  v.  City  of  Bvanaville,  77  Ind.  542;  Eichela  v.  BvansvilleSt.  fiy.  Co., 
78  Ind.  261;  Warren  v.  City  of  Evaiisville,  106  Ind.  104.  5  N.  E.  Rep.  876; 
Corporation  of  Bluffton  v.  atuddbaker,  106  Ind.  129, 6  N.  E.  Jiep.  1;  C'*^  <^ 
Evansville  v.  Summers,  108  Ind.  189,  9  N.  E.  Bep.  81. 

In  the  case  last  cited,  after  quoting  the  fourth  clause  of  the  schedule  or  ordl- 
nance  which  is  annexed  to  and  forms  part  of  our  state  constitution  of  1851, 
the  court  said:  "Th.it  the  special  charter  thus  granted  and  retained,  may  be 
amended  by  special  or  general  acts,  is  not  here  questioned,  and  is  well  set- 
tled." Upon  these  authorities,  it  must  be  held,  we  think.  In  the  case  in  hand, 
that,  under  such  fourth  clause  of  the  schedule  annexed  to  the  state  constitu- 
tion of  1851.  the  general  assembly  had  the  power  or  authority  to  amend  the 
act  of  incorporation  of  February  12, 1851,  or  special  charter  of  the  town  of 
Bluffton,  by  special  act,  even  where  the  effect  of  such  amendatory  act  was  to 
enlarge  the  jurisdiction,  territorially  or  otherwise,  of  such  municipal  corpora- 
tion. It  is  certain  that  such  an  amendatory  act  does  not  fall  within  any  of 
the  cases  enumerated  in  section  22  of  article  4  of  the  state  constitution  of 
1851,  (Rev.  St.  1881,  §  118.)  wherein  it  is  declared  that  "the  general  assem- 
bly shall  not  pass  local  or  special  laws."  Whether  or  not  the  subject  of  such 
amendatory  act  was  one  where  a  general  law  could  have  been  made  applicii- 
ble,  "and  sf  uniform  operation  througliout  the  state,"  was  a  question  for  the 
decision  of  the  general  assembly,  and  not  of  the  courts.  Section  119,  Bev. 
St.  1881.  Thus,  in  Qenme  v.  State,  29  Ind.  409,  it  was  held  by  this  court 
that  it  is  for  the  legislature  alone  to  judge  whether  a  law  on  any  given  sub- 
ject, not  enumerated  in  section  22  of  article  4,  can  be  madeapplicable  "and  of 
uniform  operation  throughout  the  state,"  as  required  by  section  23  of  the  same 
article  of  the  state  constitution  of  1851.  Upon  this  point  the  case  cited  has 
been  approved  and  followed  in  a  number  of  our  decided  cases.  Longtoorth'a 
EaPrs  V.  City  of  Evanwille,  supra;  State  v.  Tucker,  46  Ind.  855' '  Vickery  v. 
Chase,  50  Ind.  461;  Kelly  v.  State,  92  Ind.  236;  Johnson  v.  Board,  107  Ind, 
15.  8  N.  E.  Rep.  1. 

The  subject  of  the  act  of  February  15.  1873.  amending  certain  sections  of 
the  act  of  incorporation,  or  special  charter  of  the  town  of  BluStou,  is  nut 
one  of  the  subjects  enumerated  in  section  22  at  article  4  of  the  state  constitu- 
tion of  1851,  wherein  the  general  assembly  were  prohibited  from  passing 
special  laws.  By  their  enactment  of  such  special  amendatory  act,  the  gen- 
eral assembly  virtually  decided  that  the  subject  of  such  act  was  one  to  which 
a  general  law  "of  uniform  operation  throughout  the  state"  could  not  be  made 
applicable;  and  such  decision  is  final  and  conclusive. 

2.  This  brings  us  to  the  consideration  of  the  second  question  hereinbefore 
stated,  namely,  conceding  the  power  or  authority  of  the  general  assembly  to 
amend,  by  special  act,  the  above-entitled  act  of  incorporation  of  February  12, 
1851,  or  special  charter  of  the  town  of  Bluffton,  is  the  amendatory  act  of  Feb- 
ruary 15,  1873,  a  valid  and  constitutional  exercise  of  such  power  or  author- 
ity? We  know  of  no  objections  to  the  validity  or  constitutionality  of  such 
amendatory  act  other  than  those  we  have  already  considered,  and  have  found 
to  be  insiifBcient.  When  it  is  conceded  that  the  subject  of  such  act  is  a 
proper  subject  of  legislation,  it  is  not  within  the  province  of  the  courts  to 
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criticise  the  impolicy  or  seeming  injustice  of  the  provisions  of  the  statute,  or 
to  relieve  a  party  aggrieved  thereby  from  the  operation  thereof.  For  such 
grievances  the  general  assembly  alone  can  furnish  adequate  relief.  We  are  of 
opinion  that  the  court  did  not  err  in  finding  for  appellee,  the  defendant  be- 
low, upon  the  agreed  statement  of  facts  herein. 
The  judgment  is  afBrmed,  with  costs. 


(Ul  Ind.  200) 

Beyos,  and  others  v.  Kabk. 
(Sttpreme  Court  of  Indiana.    May  28,  18870 

CB08s-Co]fPi.AiirT — Sebvicb  of  Process. 

Where  the  complaint  does  not  disclose  knowledge,  on  the  part  of  the  original 
coniplainsnts,  of  sabject-matter  of  the  claim  made  by  the  cross-complaint,  it  is 
necessary  to  iasue  and  serve  process;  but  where  the  original  complaint  discloses 
the  character  of  the  claim  of  the  cross-complainant,  ii  is  nut  ueceiisary  tliat  process 
should  issue  upon  the  croes-complaint,  as  against  the  parties  in  court  upon  the 
original  complaint. 

Appeal  from  circuit  court,  Steuben  county. 

Joseph  A.  WoodhiUl  and  Wm.  M.  Sroum,  for  app^lants.  MoClettamd  A 
Ganoood,  for  appellee. 

Elliott,  J.  The  appellee  claims  title  to  the  land  in  controversy  under  a 
sheriff's  sale  made  upon  a  decree  of  foreclosure,  and  sought  by  this  suit  to 
have  his  title  quieted.  In  the  complaint  filed  by  the  plaintiffs  in  the  fore- 
closure suit  the  mortgc-ige  sought  to  be  forecloseid  was  set  forth,  and  it  was 
averred  that  it  was  executed  by  the  appellants  to  secure  the  payment  of  two 
promissory  notes;  that  one  of  the  notes  was  indorsed  to  the  plaintiffs  in  that 
suit  by  the  mortgagee;  that  the  other  note  was  indorsed  to  Crane,  Duncan  & 
Lydecker,  and  that  they'"claim  thereby  an  interest  In  said  described  land  ad- 
verse to  plaintiffs."  Crane,  Duncan  &  Lydecker  filed  a  cross-complaint  set- 
ting forth  the  note  assigned  to  them,  and  asking  that  the  mortgage  be  fore- 
closed for  their  benefit,  and  that  judgment  be  rendered  in  their  favor.  It 
does  not  appear  that  the  process  was  issued  on  the  cross-complaint,  nor  that 
any  appearance  was  entered  by  any  of  the  parties  except  the  plaintiffs ;  but  it 
does  appear  that,  by  agreement:  of  the  parties,  the  cause  was  submitted  to  the 
court  for  trial,  and  that  a  decree  was  entered  declaring  the  lien  of  Cranei, 
Duncan  &  Lydecker  to  be  the  prior  one,  and  awarding  them  judgment. 

The  contention  of  the  appelLants  is  that  there  was  no  service,  of  process  on 
the  cross-complaint,  nor  any  appearance,  and  that  the  decree  in  favor  of  the 
cross-complainants  was  void.  This  contention  cannot  prevail.  Our  judg- 
ment is  that  the  complaint  disclosed  the  character  of  the  claim  of  the  croes- 
complainants,  and  fairly  informed  the  appellants  that  the  claim  would  be  ad- 
judicated, and  that  for  this  reason  no  process  was  necessary.  In  Pattlson 
V.  Vaughan,  40  Ind.  253,  the  allegation  as  to  the  nature  of  the  claim  of  one 
of  the  defendants  was  very  similar  to  that  contained  in  the  complaint  before 
us,  and  it  was  held  that  it  was  not  necessary  to  issue  a  summons  on  the  cross- 
complaint;  the  court  saving:  "We  think  that  as  to  matters  contained  in  the 
original  complaint,  ft  not  in  all  cases,  the  defendants  to  the  original  complaint, 
when  served  with  process  therein,  as  well  as  the  plaintiffs  therein,  must  be 
regarded  as  in  court  for  all  the  purposes  of  the  action  whether  the  matters  in 
controversy  arise  upon  the  answer  or  cross-complaint."  The  same  general 
doctrine  is  maintained  in  Lewis  v.  Bortsfield,  76  Ind.  S90;  Nof singer  v. 
Reynolds,  62  Ind.  218-224;  Franklin  Life  Ins.  Co.  V.  S^'ion,  53  Ind.  380- 
385.  In  Joyce  v.  Whitney,  57  Ind.  650,  there  is  a  statement  that  "in  so  far 
as  the  case  of  Pattison  v.  Vaughan,  40  Ind.  253,  and  Feritriss  v.  State,  44 
Ind.  271,  appear  to  be  in  conflict  with  this  decision,  they  are  overruled;"  but 
it  will  be  found  on  investigation  that  the  authority  of  Pattison  T.  Vaughan, 
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80  far  as  it  bears  upon  the  question  here  presented,  is  not  impaired.  There 
is,  indeed,  no  real  conflict  between  the  decision  in  Fattison  v.  Vaughan  and 
that  in  Joyae  v.  Whitney,  although  there  may  be  as  to  some  of  the  language 
employed  in  expressing  the  opinions. 

In  the  case  before  ua  the  complaint  showed  that  the  two  notes  were  secured 
by  the  same  mortgage;  that  tliey  had  been  transferred  to  different  parties; 
that  there  was  a  question  as  to  the  priority;  that  the  parties  were  brought  into 
court  to  settle  all  such  questions, — and  this  was  enough  to  fairly  and  reason- 
ably apprise  the  appellants  that  they  were  called  into  a  case  which  could  not  be 
determined  without  the  filing  of  a  cross-complaint.  It  was  therefore  their 
duty  to  take  notice,  without  further  process,  of  all  the  proceedings  in  the 
cause.    Judgment  affirmed. 

(106  N.  T.  U) 

Saunders  and  others  v.  Beillt,  late  Sheriff,  eto.^ 
{Oaurt  of  ApptnU  of  New  York.    March  8,  1887.) 

1.  PaBTNEBSHIP — FlBH  AHD  INOITIOUAL  CbKDITOBS — EXKCUTIOK. 

While  property  of  an  insolvent  firm  will  not  pass,  as  against  firm  creditors,  nnder 
successive  sales  upon  executions  issued  against  the  individual  partners,  it  will  paaa 
under  a  sale  upon  a  joint  execution  against  all  the  partners  issued  upon  a  judgment 
recovered  for  a  joint  debt. 

S.  SaMB — SuBBOGATIOir. 

It  is  only  through  the  equity  which  one  member  of  a  firm  has  in  the  firm  prop- 
erty, or  against  bia  copartners,  that  firm  creditors  can,  on  the  principle  of  subrogai- 
tion,  enforce  their  claims  against  the  firm  property  ;  and  where  the  equities  of  all 
the  members  of  the  firm  have  been  wiped  out  by  a  sale  of  the  assets  of  the  firm, 
under  execution  against  all  the  members  of  the  firm,  on  a  joiiit  judgment  for  a  debt, 
not  of  the  firm,  but  on  which  the  partners  were  all  jointly  liable  aa  Individuals, 
there  is  nothing  to  which  the  doctrine  of  subrogation  can  apply. 

8.  EXBOUnON — AOAIKST  Joint  DBFKNDANTS-rPABTNHBSmP  Phopkbtt. 

Code  N.  Y.,  I  1369,  which  provides  that  the  sheriff  shall  satisfy  an  execution 
against  property  first  ''  out  of  the  personal  property  of  the  judgment  debtor,"  does 
not  require  the  sheriff  to  satisfy  a  Joint  execution  against  members  of  a  firm  out  of 
the  separate  property  in  the  assets  of  the  firm  of  the  individual  partners.  Under 
such  an  execution  he  may  sell  the  right,  title,  and  interest  of  all  the  partners,  or 
any  one  of  them,  in  the  timi  property,  and,  where  he  sells  the  interest  of  all  the 
partners,  such  a  sale  carries  the  whole. 

Appeal  from  the  general  term  of  the  supreme  court.  First  judicial  depart- 
ment. 

Henry  TJunnpson,  for  Reilly,  appellant.  George  H.  Forster,  for  Saunden 
and  others,  respondents; 

Earl,  J.  This  action  was  brought  by  the  plaintiffs  against  the  defendant, 
late  sheriff  of  the  city  and  county  of  New  York,  to  recover  damages  against 
him  for  making  a  false  return  to  an  execution  issued  upon  a  judgment  recov- 
ered by  the  plaintiffs  against  William  T.  Tooker  and  Thomas  J.  Irwin,  who 
were  partners  under  the  firm  name  of  Tooker  &  Irwin.  The  action  was  put 
at  issue  by  the  answer  of  the  defendant,  and  brought  to  trial  at  a  circuit  court, 
and  the  trial  judge,  after  the  close  of  the  evidence,  directed  a  verdict  for  the 
plaintiffs.  The  defendant  appealed  from  the  judgment  entered  upon  that 
verdict  to  the  general  term,  and  from  affirmance  there  to  this  court. 

The  material  facts  are  as  follows:  In  January  and  February,  1879,  Will- 
iam T.  Tooker  and  Thomas  J.  Irwin  were  partners  under  the  firm  name  of 
Tooker  &  Irwin,  carrying  on  business  in  the  city  of  New  York.  At  the  same 
time  Tooker  &  Irwin,  together  with  Julius  A.  Candee  and  Daniel  Webster 
Arnold,  were  partners  under  the  firm  name  of  Tooker,  Arnold  &  Co.,  also 
carrying  on  business  in  the  city  of  New  York.  In  the  latter  firm  Arnold's 
share  was  three-twelfths,  Candee's  share  four-twelfths,  and  Tooker  and  Irwin'a 

>  Beveraing  35  Hun,  669. 
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share,  jointly,  five-twelfths.  On  the  sixteenth  day  of  January,  1879,  these 
plaintiffs  recovered  a  judgment  against  Tooker  &  Irwin  for  upwards  of  $800, 
and  early  on  the  next  day  they  issued  and  placed  in  the  hands  of  the  sheriff 
an  execution  on  that  judgment.  Later  on  the  same  day,  Jane  Irwin  issued 
an  execution  to  the  sheriff  on  a  judgment  recovered  by  her  for  upwards  of 
$7,000  against  the  firm  of  Tooker,  Arnold  &  Co.  The  sheriff,  under  these 
executions,  levied  on  the  peraonal  property  of  Took^  &  Irwin,  and  advertised 
the  same  for  sale.  These  plaintiffs  then,  having  a  further  claim  for  goods 
sold  to  the  firm  of  Tooker  &  Irwin,  which  was  not  then  in  judgment,  gave 
notice  to  the  sheriff,  on  January  23d,  that,  as  creditors  of  the  firm  of  Tooker 
&  Irwin,  they  claimed  the  application  of  the  firm  property  to  the  payment  of 
the  firm  debts,  and  they  forbade  any  sale  of  the  assets  of  the  firm  under  the 
execution  issued  by  Jane  Irwin  on  her  Judgment  against  Tooker,  Arnold  & 
Co.  Ou  February  7th  the  sheriff,  after  selling  enough  of  the  firm  property 
to  satisfy  the  executions  then  in  his  hands  against  the  firm  of  Tooker  &  Irwin, 
proceeded  to  sell  the  balance  of  the  property  on  the  execution  in  his  Iiands  in 
favor  of  Jane  Irwin. 

In  making  that  part  of  the  sale  he  announced  that  he  sold  the  right,  title, 
and  interest  of  Tooker  &  Irwin,  or  either  of  them,  in  the  property.  On  the 
seventeenth  day  of  February,  1879,  the  plaintiff  recovered  judgment  against 
the  firm  of  Tooker  &  Irwin  on  their  second  claim  against  that  firm,  which  was 
duly  docketed,  and  execution  thereon  issued  on  the  same  day  to  the  sheriff. 
At  the  same  time,  their  attorney  wrote  to  the  sheriff  that  they  required  him. 
under  that  execution,  to  levy  on  any  of  the  assets  of  the  firm  of  Tooker  & 
Irwin  of  which  he  had  only  sold  the  interest  of  William  T.  Tooker,  individu- 
ally, and  Thomas  J.  Irwin,  individually,  under  the  execution  issued  by  Jane 
Irwin;  and  that  if  he  had  sold,  under  the  execution  issued  to  him  by  Jane 
Irwin,  any  of  the  assets  of  the  firm,  notwithstanding  the  notice  which  the 
plaintiffs  had  given  him,  then  they  required  him  to  apply  the  proceeds  of  such 
sale  to  their  execution.  That  execution  he  returned  unsatisfied;  and  that  is 
the  return  which  the  plaintiffs  complain  of  as  false.  The  property  sold  on  the 
execution  issued  by  Jane  Irwin,  or  some  of  it,  was  still  accessible  to  the  de- 
fendant, and  ample  to  satisfy  the  plaintiffs'  last  execution,  if  the  defendant 
had  the  right  and  was  bound  to  seize  it  notwithstanding  the  prior  sale. 

The  claim  of  the  plaintiffs,  which  has  been  sustained  by  the  court  below, 
is  that  the  sale  upon  the  execution  issued  upon  the  judgment  of  Jane  Irwin 
simply  operated  as  a  sale  of  the  separate  interests  of  Tooker  &  Irwin  in  the 
firm  property,  and  not  as  a  sale  of  the  corpus  of  the  firm  property ;  and  thus 
no  greater  effect  was  given  to  the  sale  than  if  it  had  been  made  by  virtue  of 
two  executions  upon  judgments  separately  recovered  against  Tooker  and 
against  Irwin. 

The  decision  below  was  based  upon  the  authority  of  Menagh  v.  WhitweXl, 
52  N.  Y.  146.  But  we  are  of  opinion  that  that  case  cannot  properly  be  in- 
voked as  an  authority  for  the  decision  made  below,  and  that  the  principle 
there  decided  was  misapplied  by  the  learned  court. 

A  mere  general  creditor  of  a  firm,  having  no  execution  or  attachment,  has 
no  lien  whatever  upon  the  personal  assets  of  the  firm.  But  when  a  firm  be- 
comes insolvent,  and  thus  it  becomes  necessary  to  administer  its  affairs  in 
insolvency  or  in  a  court  of  equity,  then  the  rule  is  well  settled  that  firm  prop- 
erty must  be  devoted  to  firm  debts,  and  individual  property  to  the  payment 
of  the  individual  debts  of  the  members  of  the  firm.  If  one  member  of  a  firm 
conveys  to  a  person,  not  a  member  of  the  firm,  all  his  interest  in  the  firm 
property,  the  purchaser  takes  no  part  of  the  corpus  of  the  firm  property,  but 
only  such  interest  as  remains  after  the  equities  between  the  partners  have 
been  adjusted  and  the  firm  debts  have  been  paid  and  satisfied.  So,  too,  it 
was  decided  by  the  case  above  cited  that  if  all  the  members  of  a  firm  should 
severally  convey  to  different  persons  each  his  interest  in  the  firm  property. 
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the  persons  so  purchasing  wonld  not  take  any  of  the  oorptu  of  the  firm  prop- 
erty, but  only  the  interest  of  each  partner  after  the  firm  debts  were  paid  and 
the  equities  between  the  partners  adjusted.  It  is  also  settled  that  it  would 
be  a  fraud  upon  firm  creditors  for  a  member  of  a  firm,  to  take  firm  property 
and  apply  it  upon  his  individual  debts,  or  for  the  firm  to  take  firm  property 
and  apply  it  upon  the  individual  debts  of  any  member  of  the  firm.  Ransom 
V.  Van  Decenter,  41  Barb.  307;  Wilson  v.  RolerUon,  21  N.  Y.  587.  But  one 
of  two  partners  may  transfer  all  of  his  interest  in  the  partnership  property  to 
his  copartner,  and  the  purchasing  partner  will  be  vested  with  the  absolute 
title  to  the  corpus  of  all  of  the  partnership  property,  as  if  it  had  always  be- 
longed to  him.  Stanton  v.  Westoner,  101  N.  Y.  265,  4  N.  E.  Rep.  629.  And 
all  the  members  of  a  firm  may  sell  the  partnership  property,  even  if  wholly 
insolvent,  to  a  purchaser  in  good  faith,  and  thus  convey,  free  from  the  claim 
of  firm  creditors,  a  good  title  to  the  firm  property.  Instead  of  selling  for  cash, 
they  may  transfer  firm  property  to  pay  a  firm  debt.  And  they  may  transfer 
the  firm  property  to  pay  a  joint  debt  for  which  they  are  jointly  liable  outside 
of  the  business  of  the  firm,  and  the  joint  creditor  will  obtain  a  good  title  to 
the  firm  property.  Therefore,  while  film  property  will  not  pass  under  suc- 
cessive sales  upon  executions  issued  against  the  individual  partners,  we  can 
«ee  no  reason  to  doubt  that  such  propeity  will  pass  under  a  sale  upon  a  joint 
execution  against  all  the  partners,  issued  upon  a  judgment  recovered  for  any 
joint  debt  whatever. 

Upon  the  facts  of  this  case  it  is  entirely  clear  that  Touker  &  Irwin  could 
have  taken  their  firm  property  and  applied  it  upon  this  joint  judgment  against 
them;  and,  inasmuch  as  theiy  had  the  power  and  right  to  do  that,  they  could 
have  turned  it  out  to  the  sheriff  when  he  came  with  the  joint  execution  against 
them;  and  as  they  could  have  turned  it  out  upon  the  debt  before  judgment, 
or  upon  the  execution  after  judgment,  there  can  be  no  reason  to  doubt  that 
the  sheriff  could  take  and  sell  it  upon  the  execution  free  from  the  claim  of 
their  firm  creditors.  After  this  sale  of  the  firm  property  upon  a  joint  judg- 
ment against  both  members  of  the  firm,  no  equity  was  left  in  either  memb^ 
of  the  firm  to  have  the  property  thereafter  applied  in  discharge  of  the  firm 
debts.  Having  been  applied  in  discharge  of  the  joint  debt  against  both  mem- 
bers of  the  firm,  all  the  equities  of  both  members  in  the  property,  as  against 
each  other,  were  wiped  out;  and  it  is  only  through  theequity  which  one  niem- 
ber  of  a  firm  has  in  the  firm  property,  or  against  his  copartners,  that  firm 
creditors,  on  the  principle  of  subrogation,  can  enforce  their  claims  against 
the  firm  property.  And  so,  in  effect,  it  was  held  in  the  case  of  Menagh  v. 
.  Whitwell  and  Stanton  v.  Westover,  supra.  In  3  Kent,  Comm.  65,  it  is  said 
that  "creditors  have  no  lien  upon  the  partnership  effects  for  their  debts. 
Their  equity  is  the  equity  of  the  partners  operating  to  the  payment  of  the  part- 
nership debts."  In  Kirby  v.  8choonmaker,  3  Barb.  Ch.  46,  it  was  said  by 
the  chancellor:  "The  copartners,  however,  have  certain  equitable  rights  be- 
tween tliemselves,  arising  out  of  the  copartnership,  by  which  either  can  com- 
pel the  other  to  have  all  the  effects  of  the  firm  applied  in  the  first  place  to  the 
payment  of  the  debts  due  from  them  as  copartners.  And  this,  as  is  said  in 
the  books,  gives  the  joint  creditors  a  quasi  equitable  lien  upon  the  property 
of  the  firm,  to  be  worked  out  through  the  medium  of  the  equity  of  the  copart- 
ners as  between  themselves,  and  with  their  assent,  or,  at  least,  with  the  assent 
of  one  of  them."  In  Case  v.  Beauregard,  99  U.  S.  119,  Mr.  Justice  Stbons 
said:  "No  doubt  the  effects  of  a  partnership  belong  to  it  so  long  as  it  con- 
tinues in  existence,  and  not  to  the  individuals  who  compose  it.  The  right  of 
each  partner  extends  only  to  a  share  of  what  may  remain  after  payment  of 
the  debts  of  the  firm  and  the  settlement  of  its  accounts.  Growing  out  of  this 
right,  or,  rather,  included  in  it,  is  the  right  to  have  the  partnership  property 
applied  to  the  payment  of  the  partnership  debts  in  preference  to  those  of  any 
Individual  partner.    This  is  an  equity  the  partnera  have  as  between  them- 
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selves;  and  in  certain  circurastiinces  it  in  urea  to  the  benefit  of  the  creditors 
of  the  flrra.  The  latter  are  said  to  have  a  privilege  or  preference,  sometimes 
looselj  denominated  a  lien,  to  have  the  debts  due  to  them  paid  out  of  the  as- 
sets of  the  firm  in  course  of  liquidation,  to  the  exclusion  of  the  creditors  of 
its  several  members.  Their  equity,  however,  is  a  derivative  cue.  It  Is  not 
held  or  enforceable  in  their  own  right.  It  is  practically  a  subrogation  to  the 
equity  of  the  individual  partner,  to  be  made  effective  only  through  him. 
Hence,  If  he  is  not  In  a  condition  to  enforce  it,  the  creditors  of  the  firm  can- 
not be.  But  so  long  as  the  equity  of  the  partner  remains  in  him,  so  long  as 
he  retains  an  interest  in  the  firm  assets  as  a  partner,  a  court  of  equity  will  al- 
low the  creditors  of  the  firm  to  avail  themselves  of  his  equity,  and  enforce 
through  it  the  application  of  those  assets  primarily  to  payment  of  the  debts 
due  them,  whenever  the  property  comes  under  its  administration."  In  Pitz- 
patriok  v.  Flannagan,  106  TJ.  S.  648, 1  Sup.  Ct.  Kep.  369,  Mr.  Justice  Mat- 
THEWS  said:  "The  legal  right  of  a  partnership  creditor  to  subject  the  part- 
nership property  to  the  payment  of  his  debt  consists  simply  In  the  right  to 
reduce  his  claim  to  judgment,  and  to  sell  the  goods  of  his  debtors  on  execu- 
tion. His  right  to  appropriate  the  partnership  property  specifically  to  the  pay- 
ment of  his  debt,  in  equity,  in  preference  to  the  creditors  of  an  individual 
partner,  is  derived  through  the  other  partner,  whose  original  right  it  is  to 
have  the  partnership  assets  applied  to  the  payment  of  partnership  obligations. 
And  this  equity  of  the  creditor  subsists  as  long  as  that  of  the  partner,  through 
which  it  is  derived,  remains;  that  is,  so  long  as  the  partner  himself  retains  an 
interest  in  the  firm  assets  as  a  partner,  a  court  of  equity  will  allow  the  cred- 
itors of  the  firm  to  avail  themselves  of  his  equity,  and  enforce  through  it  the 
application  of  those  assets  primarily  to  payment  of  the  debts  due  them,  when- 
ever the  property  comes  under  its  administration." 

Therefore,  after  the  sale  of  the  joint  property  upon  a  joint  judgment,  al- 
though the  judgment  was  not  recovered  upon  a  debt  against  the  separate  firm 
of  Tooker  &  Irwin,  there  were  no  rights,  legal  or  equitable,  left  to  either 
member  of  the  firm  in  the  property,  and  therefore  no  equity  in  the  firm  prop- 
erty to  be  be  worked  out  under  them  by  any  of  the  flrra  creditors. 

The  statute  (Code,  §  1369)  requires  the  sheriff  to  satisfy  an  execution 
against  property  "out  of  the  personal  property  of  the  judgment  debtor,"  and, 
if  suflScient  personal  property  cannot  be  found,  then  out  of  the  real  property 
belonging  to  him.  There  is  no  statute  or  rule  of  law  which  requires  the 
sheriff  to  satisfy  a  joint  execution  out  of  the  joint  property  of  the  execution 
debtors,  or  out  of  the  separate  property  of  each  debtor.  He  may  satisfy  such 
an  execution  out  of  the  joint  proptjrty,  or  out  of  the  separate  property  of  any 
one  or  more  of  the  debtors.  In  1  Lindl.  Fartn.  515,  it  is  said  that,  "although 
the  writ  of  execution  on  a  joint  judgment  mast  be  jomt'in  form,  it  may  be 
levied  upon  all  or  any  one  or  more  of  the  persons  named  in  it,"  and  that  "the 
consequence  of  this  is  that  the  sheriff  may  execute  a  writ  issued  against 
several  partners  jointly,  either  on  their  joint  property,  or  on  the  separate  prop- 
erty of  any  one  or  more  of  them,  or  both  on  their  joint  or  their  respective 
separate  property.  And  so  long  as  there  is  within  the  sheriff's  bailiwick  any 
property  of  the  partners,  or  any  of  them,  a  return  Of  nulla  bona  is  improper." 
And  these  rules  have  now  been  embodied  in  section  1985  of  the  Code. 

As  between  themselves,  Tooker  &  Irwin  were  jointly  liable  for  the  debts  of 
Tooker,  Arnold  &  Co.,  and  neither  can  complain  that  their  joint  property  has 
been  taken  to  satisfy  such  joint  liability. 

The  fact  that  the  sheriff,  when  he  made  the  sale  of  this  property  on  the  exe- 
cution in  favor  of  Jane  Irwin,  announced  that  be  sold  the  right,  title,  and  in- 
terest of  Tooker  &  Irwin,  or  either  of  them,  in  the  property,  can  make  no 
difference.  He  sold  all  he  had  the  right  to  sell  by  virtue  of  his  execution,  and, 
if  he  sold  all  the  right,  title,  and  interest  of  Tooker  &  Irwin  in  that  property, 
he  sold  the  whole  of  tt,  and  gave  good  title  to  the  purchaser.    He  therefore 
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had  no  right  to  seize  any  of  that  property  again  and  sell  it  by  virtue  of  the 
plaintifEs'  execution,  and  his  return  was  not  false. 

The  general  denial  contained  in  the  defendant's  answer  put  in  issue  the  ma- 
terial allegations  of  the  complaint,  and  was  sufScient  to  authorize  the  defense 
asserted  by  the  defendant. 

The  judgment  should,  therefore,  be  reversed,  and  a  new  trial  granted;  costs 
to  abide  event. 

(All  concur,  except  Buoeb,  C.  J.,  not  voting.  Andkews,  J.,  concurring 
in  result.) 

(105  N.  T.  «« 

CROOK  V.  BiNDSEOPP  and  another.' 

(Qmrt  of  Appeal!  of  New  Tori.    April  26,  1887.) 

1.  AasioNMiwT  FOR  Bbnufit  of  Creditobs — Firm  and  Individual  Dsbts. 

Even  assaming  an  assignment  for  the  benefit  of  partnershipand  Individual  cred- 
itors ^ives  the  assignee  authority  to  pay  the  individual  debts  of  each  partner  from 
corabmed  individual  assets,  the  assignment  is  not  void  as  being  in  fraud  of  the  in- 
dividual creditors  of  one  of  the  partners  whose  assets  are  greater  than  those  of  Ilia 
copartner,  or  whose  individual  liabilities  are  smaller  in  amount,  in  the  absence  of 
evidence  to  show  that  the  afsignnient  will  operate  unjustly  to  a  snbstnntial  ezrent 
in  that  respect,  or  that  one  of  the  partners  is  interested  to  a  greater  extent,  and 
therefore  entitled  to  a  largershare  of  anysarplosof  the  firm  assets,  alter  paying  the 
firm  creditors,  tbah  his  copartner.' 

2.  Same— Fbaudolbmt  Intent — Evidence. 

Where  tlie  only  eflect  of  such  a  provision  would  be  to  divert  a  sum  of  about  $20 
from  the  payment  of  debts  amounting  to  several  thousands,  the  insignificance  of 
the  sum  diverted  will  furnish  proof  of  absence  of  fraudulent  intent. 
%  Same — Riohtb  of  Firh  Cbeditobs. 

Firm  creditors  cannot  plead  that  a  provision  in  an  assignment  for  tlie  benefit  of 
partnership  and  individual  creditors,  which  gives  the  assignee  authority  to  pay  the 
individual  debts  of  each  partner  from  the  combined  individual  assets,  invalidate  the 
assignment. 
1.  Same — Constrcctiok — Ihplied  Phovisiok. 

In  application  of  therulethal  the  construction  of  an  assignment  for  the  benefit  of 
creditors  should  lean  towards  its  validity,  the  law  will  supply  the  omission  of  a  re- 
quired provision  that  after  payment  of  firm  debts  the  residue  should  be  divided 
into  two  funds  for  the  payment  of  individual  creditors,  and  will  not  impute  to  tlie 
instrument  an  authority  to  illegally  apply  combined  individual  assets  to  the  pay- 
ment of  individual  debts,  especiall;jr  where  a  provision  therein  contained  for  the 
pajrment  of  any  eventual  surplus  ot  the  executors  or  assigns  of  assignors  indicates 
au  intention  that  such  division  should  be  made. 

Action  to  set  aside  assignment  for  benefit  of  creditors. 

Adolph  L.  Sanger,  for  appellants.    Edtoard  T.  Bartlett,  for  respondent. 

Rtjgeb,  C.  J.  On  the  twenty-third  of  October,  1882,  Leopold  Rindskopf 
and  Meyer  Rosenthal,  composing  the  firm  of  Rindskopf  &  Rosenthal,  executed 
an  assignment  of  all  their  property,  both  real  and  personal,  in  trust  to  Abra- 
ham R^enthal  to  convert  the  same  into  money,  and  after  paying  the  lawful 
expenses  of  the  trust,  to  pay  their  paitnership  debts  in  the  6rder  specified  in 
the  instrument.  It  then  provided  "that  with  the  remainder  and  residue  of 
said  net  proceeds  and  avails,  if  any  there  shall  be,  the  party  of  the  second  part 
shall  pay  and  discharge  all  the  individual  and  private  debts  of  the  parties  of 
the  first  part,  or  either  of  them,  whether  due  or  to  become  due,  providing 
such  remainder  shall  be  sufiBcient  for  that  purpose;  and,  if  insufticient,  then 
the  same  shall  be  applied  pro  rata,  share  and  share  alike,  to  the  payment  of 
said  debts,  and  according  to  their  respective  amounts."  It  was  further  pro- 
vided that,  if  there  was  any  surplus  then  remaining,  it  should  be  repaid  to 

•Reversing  34  Hun,  457. 

'One  pnnner  may  pay  the  debts  of  the  firm  out  of  his  individual  assets,  for  this  is 
really  paying  his  own  debts  with  his  o wu  money.  Gallagher's  Appeal,  (Pa.)  7  Atl.  Rep. 
237. 
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the  said  assit^nors,  or  to  their  executors,  administrators,  or  assigns.  The 
proof  established  the  facts  that  the  assigned  estate  amounted  in  v^ue  to  the 
sum  of  $9,360.87,  and  the  firm  indebtedness  to  814,667.87,  and  that  the 
individual  assets  of  the  members  of  the  firm  amounted  to  $40,  of  which 
Rindskopf  owned  SIO  and  Bosenthal  $30.  Bindskopf's  absolute  individual 
liabilities  amounted  to  $300,  and  his  contingent  liabilities  to  $4,300,  and 
Eosenthal's  absolute  individual  liabilities  to  $2,850.  The  plaintiff,  being  a 
judgment  creditor  of  the  firm,  brought  this  action  to  set  aside  the  assignment 
upon  the  ground  that  it  was  made  with  intent  to  hinder,  delay,  and  defraud 
the  creditors  of  said  assignors,  and  to  have  the  assets  of  the  assigned  estate 
applied  to  the  payment  of  his  debt.  Botli  the  assignors  and  assignee,  respect- 
ively, appeared  and  answered  in  the  action,  and  the  assignee  denied  all  the 
allegations  contained  in  the  complaint  imputing  fraud  to  the  assignors,  which 
put  the  plaintiff  to  the  proof  of  his  case.  No  attempt  was  made  on  the  trial 
to  show  any  fraud  in  the  assignment  except  such  as  was  sought  to  be  ipf  erred 
from  the  provision  relating  to  the  payment  of  individual  debts,  considered  in 
connection  with  evidence  tending  to  show  that  the  individual  members  of  the 
firm  owned  individual  assets  of  unequal  amounts  in  value,  and  were  liable  in 
unequal  sums  upon  their  respective  partnership  accounts,  also  for  individual 
debts.  The  trial  court  found  that  there  was  no  fraud  in  fact  in  the  making 
of  the  assignment,  and  as  a  conclusion  of  law  that  the  instrument  constituted 
a  valid  transfer  of  the  property  of  the  assignors  to  their  assignee,  and  ordered 
judgment  dismissing  the  complaint  Upon  appeal,  the  general  term  reversed 
the  judgment,  and  ordered  a  new  trial.  As  that  court  did  not  assume  to  re- 
verse the  judgment  upon  the  facts,  its  order  can  now  be  sustained  only  upon 
the  theory  that  the  undisputed  evidence  furnished  conclusive  proof  of  fraudu- 
lent intent  on  the  part  of  the  assignors  in  making  their  assignment.  The 
conclusion  of  that  court  was  baaed  wholly  upon  the  ground  that  the  clause  of 
the  assignment  providing  for  the  payment  of  the  individual  creditors  of  the 
respective  assignors,  considered  in  connection  with  the  facts  of  inequality  in 
the  amount  of  individual  indebtedness,  of  value  of  individual  assets,  and  of 
the  amount  of  the  respective  accounts  with  the  partnership  firm,  operated  as 
a  fraud  in  law  upon  the  individual  creditors  of  the  partner  having  the  largest 
individual  .estate,  and  afforded  conclusive  evidence  of  a  fraudulent  intent  on 
the  part  of  the  assignors  rendering  the  assignment  wholly  void. 

Passing  over  the  questions  as  to  whether  an  intended  firaud  by  one  member 
of  a  firm  in  transferring  his  individual  assets  avoids  an  assignment  of  the 
firm  assets  made  by  the  firm,  and  whether  such  a  fraud,  affecting  a  distinct 
portion  of  the  assets  devoted  to  a  special  class,  is  Inseparable,  and  must,  as 
matter  of  law,  be  held  to  vitiate  the  entire  trust,  we  will  first  consider  the 
case  upon  the  theory  discussed  by  the  court  below.  The  burden  was  upon 
the  plaintiff  to  show  by  affirmative  evidence  that  the  enforcement  of  the  pro- 
visions of  the  assignment  must  necessarily  work  a  fraud  upon  the  creditors 
of  the  assignors,  or  one  of  theoi,  and  that  it  could  not  legally  be  carried  out 
without  producing  such  a  result.  It  has  in  some  cases  been  held  that  assign- 
ors for  the  benefit  of  creditors,  who  contemplate  and  provide  in  their  assign- 
ment for  an  illegal  disposition  in  any  respect  of  their  property,  are  not  at 
liberty,  in  an  action  to  set  it  aside,  to  show,  as  proof  of  innocence  of  fraudu- 
lent intent,  that  the  assigned  fund  was  insutficient  to  satisfy  the  prior  valid 
provisions  of  the  assignment,  and  could  not,  therefore,  be  affected  by  the  al- 
leged illegal  provision,  and  are  estopped  from  controverting  the  existence  of 
the  conditions  which  they  had  provided  for.  Collomb  v.  Caldwell,  16  N.  T. 
485,  and  cases  there  cited.  It  has,  however,  been  frequently  held  that  it  may 
be  shown,  in  rebuttal  of  an  inference  of  fraudulent  intent  arising  from  pro- 
visions for  the  payment  of  individual  debts,  there  were  in  fact  no  such  debts 
or  individual  assets  to  be  affected  by  such  provision,  {Tui-ner  v.  Jaycox,  40 
N.  Y.  470;  Bogert  v.  Haight,  9  Paige,  297,)  or  that  the  property  formerly 
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belonging  to  the  firm  had  become  the  property  of  purchaser  making  the  as- 
signment, {Dimon  v.  Hazard,  32  N.  Y.  68,)  and  other  circumstances  show- 
ing that  no  fraud  in  fact  was  intended.  Dimon  v.  Hazard,  aupra;  Hurlhert 
V.  Dean,  41*  N.  T.  97.  The  principle  that  a  party  may  be  inquired  of  as  to 
liis  intent  in  doing  an  act,  where  such  intent  is  material,  tends  strongly  to 
confirm  the  proposition  that  the  presumption  of  fraud  arising  from  the  pro- 
visions of  an  assignment  may  be  repelled  by  parol  evidpnce.  Seymour  r. 
Wilson,  14  N.  T.  667;  Hunt  y.  Johnson,  44  N.  T.  27. 

The  plaintiff  in  this  case,  anticipating  the  probable  defense,  did  not  rely 
upon  the  presumptions  of  fraud  arising  from  the  assignment  alone,  but  un- 
dertook to  establish  the  fact  affirmatively  that,  in  the  actual  circumstances  of 
this  case,  the  execution  of  the  provision  in  question  wouid  necessarily  operate 
as  a  fraud  upon  creditors.  It  is  unnecessary,  therefore,  to  assail  tlie  doctrines 
enunciated  in  Collomb  v.  Caldwell,  16  X.  Y.  485,  Barney  v.  tirfffln,  2  N.  Y. 
865,  Goodrich  v.Doums,  6  Hill,  438,  and  similar  cases;  for,  conceding  them 
to  the  fullest  extent  claimed,  the  facts  of  this  case  do  not  bring  it  within  their 
operation. 

It  Is  lawful  for  an  insolvent  member  of  a  firm  to  devote  his  individual 
property  to  the  payment  of  firm  debts,  to  the  exclusion  of  his  individual  cred- 
itors. Dimon  v.  Hazard,  32  N.  Y.  65;  Saunders  v.  ReClly,  104  N.  Y.  — , 
ante,  170;  Royer  Wheel  Co.  v.  Fielding,  101 N.  Y.  504,  5 N.  E.  Rep. 431;  Kirby 
V.  Sohoonmaker,  8  Barb.  Ch.  46;  and  it  follows  from  the  same  principle 
that  he  may  also  apply  it  to  the  payment  of  any  debt  owing  by  him  to  his 
partners  in  the  firm,  and  no  inference  of  fraud  can  legally  be  derived  from 
such  dispositions  of  his  individual  property.  This  case  was  decided  by  the 
general  term,  as  appears  from  their  opinion,  solely  upon  the  ground  of  a 
fraud  alleged  to  have  been  intended  by  Rosenthal  upon  his  individual  cred- 
itors. The  argument  of  the  respondent  is,  in  brief,  that  Rosenthal  having 
$20  more  individual  property  than  Rindakopf,  the  law  will  assume  that  he, 
by  placing  that  sum  in  a  common  fund  with  other  individual  assets,  and  di- 
recting the  piiyment  of  tiieir  aggregate  individual  indebtedness  therefrom,  in- 
tended to  commit  a  fraud  upon  his  individual  creditors,  because.  It  is  said,  if 
the  excess  of  Rosenthal's  individual  assets  is  distributed  i??-©  rota  among  each 
and  all  of  the  individual  creditors  of  both  parties  according  to  the  amount  of 
their  respective  claims,  that  Rlndskopf's  creditors  will  necessarily  receive 
Bometliing  to  which  Rosenthal's  creditors  were  equitably  entitled. 

We  think  this  argument,  upon  the  facts  of  the  case,  is  defective  in  several 
particulars.  It  is  not  at  all  certain  that  such  a  result  would  follow  in  this 
case;  for,  if  Rindskopf '3  contingent  liabilities  never  became  fixed,  there  would 
be  only  $300  of  bis  individual  debts  to  be  paid  as  against  $2,850  of  Rosen- 
tluU's,  and  in  that  event  private  property  of  Rindskopf  s  would  be  taken  to 
pay  Rosenthal's  individual  debts.  We  also  think  the  result  claimed  does  not 
follow  from  the  premises  assumed  by  the  court  below,  but  that  it  would  nec- 
essarily be  produced  only  by  the  existence  of  exact  equality  of  interest  in  the 
firm  assets  by  both  members,  or  a  greater  interest  in  Rosenthal  combined  with 
equality  in  individual  indebtedness,  and  inequality  in  the  individual  prop- 
erty. If  there  is  simply  inequality  of  interest  in  the  firm  assets,  and  inequal- 
ity in  individual  assets,  one  inequality  could  be  easily  compensated  by  a  cor- 
responding inequality  in  the  other,  and  tlie  evidence  does  not  show  but  that 
this  state  of  things  in  fact  existed.  It  does  appear  that  the  assignors  were  - 
equal  partners  in  their  firm  business,  but  there  is  no  evidence  as  to  the 
amount  they  each  originally  contributed  to  the  capital  of  the  firm,  except  that 
the  amounts  were  about  equal.  Neither  does  it  appear  how  much  they  had 
respectively  drawn  from  the  firm,  except  that  the  amounts  were  nearly  equal. 
As  the  witness  says,  one  might  have  contributed  "a  little  more  or  a  little  less 
than  the  other."  No  statement  of  accounts  between  the  respective  partners 
has  been  given  showing  their  liabilities  to  the  firm,  or  the  amount  of  their  re- 
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spective  Interests  in  its  assets,  nnd,  for  anght  that  appears  in  the  case,  Kosen- 
thal  might,  on  a  settlement  of  the  partnership  accounts,  have  owed  Rinds- 
kopf  the  exact  sura  which  it  is  claimed  he  diverted  from  liis  individuul  assets 
to  the  payment  of  Bindskopf's  creditors.  This,  in  the  absence  of  a  fraudu- 
lent intent,  he  had  a  perfect  right  to  do,  as  he  could  lawfully  pay  his  debt  to 
his  partner  in  preference  to  that  of  any  other  creditor,  if  done  in  good  faith, 
and,  if  he  did  so  in  fact,  it  would  relieve  the  clause  in  question  from  any  crit- 
icism or  objection.  Royer  Wheel  Co.  v.  Fielding,  101  N.  Y.  504,  6  N.  E. 
Rep.  431;  Dimon  v.  Hazard,  32  N.  Y.  65. 

Assuming  that  there  was  a  surplus  remaining  after  the  payment  of  firm 
debts,  and  the  assignment  required  this  residue  of  S40  to  be  put  into  a  com- 
mon fund  for  the  payment  of  the  individual  debts  of  both  assignors,  and  that 
Rindskopf  s  contingent  liability  became  fixed,  it  is  evident  that  about  $15  of 
his  assets  would  be  paid  to  Rosenthal's  individual  creditors,  leaving  $15  only 
subject  to  be  diverted  from  thein  to  the  payment  of  Rindskopf's  creditors. 
The  insignificance  of  this  sum,  as  compared  with  the  amount  of  individual 
debts  to  be  paid,  and  the  almost  influitesimal  amount  of  the  dividend  to  indi- 
vidual creditors  to  be  derived  therefrom,  would  seem  to  fnrnisli  a  conclusive 
answer  to  the  presumption  of  fraud  sought  to  be  drawn  from  the  obviously 
tentative  provision  in  question.  It  would  also  seem,  in  view  of  the  large 
amount  of  property  transferred,  and  the  trivial  value  of  that  which  might  be 
improperly  paid  out,  that  the  maxim,  de  minimis  non  curat  lex,  might  well 
have  been  applied  and  held  to  control  the  determination  of  the  case.  U.  8. 
Trust  Co.  V.  U.  S.  Fire  Ins.  Co.,  18  N.  Y.  200;  Colman  v.  Shattmk,Q2  N. 
Y.  363;  Ross  v.  Hardin,  79  N.  Y.  84-93.  We  conclude,  therefore,  upon  this 
branch  of  the  case,  upon  a  consideration  of  the  whole  evidence,  that,  within 
the  authorities  cited  below,  every  inference  of  fraud  derivable  from  the  pro- 
visions ref eired  to  was  effectively  answered.  Bogert  v.  Haight,  supra  ;  Tur- 
ner V.  Jaycox,  svprii;  Dimon  v.  Hazard,  supra;  Hurlhert  v.  Bean,  supra. 

We  are  also  of  the  opinion  that  the  provisions  of  this  assignment,  if  fairly 
constrned  and  enforced  according  to  their  natural  meaning  and  import,  would 
not  occasion  an  illegal  disposition  of  the  individual  property  of  either  assignor. 
While  heretofore  there  has  been  some  diversity  of  opinion  in  the  courts  m  re- 
spect to  the  proper  rule  to  be  applied  in  the  construction  of  such  Instruments, 
we  think  the  tendency  of  modern  decisions,  especially  those  of  most  approved 
authority,  has  been  to  adopt  the  same  rules  which  obtain  in  the  interpretation 
of  other  contracts.  Knapp  v.  McGowan,  96  2T.  Y.  87;  Napalee  v.  Stewart,  27 
N.  Y.  815;  Benedict  v.  Huntington,  32  N.  Y.  219;  Towmend  v.  Steams,  Id. 
209.'  Among  those  rules  is  that  requiring  such  an  interpretation  as  will  ren- 
der the  instrument  consistent  with  innocence  and  the  general  rules  of  law,  in 
preference  to  such  as  would  impute  a  fraudulent  intent  to  the  assignor,  or  de- 
feat the  general  purpose  and  intentof  the  conveyance,  ffintherv.  Richmond, 
18  Hun,  234;  Rapaleey.  StewaH,  27  K.  Y.  315;  Benedict  v.  Huntington,  32 
N.  Y.  219;  Toumsend  v.  Steams,  Id.  209.  Such  transfers  are  sanctioned  by 
law,  and  are,  when  made,  like  other  contracts,  to  be  fairly  and  reasonably 
construed,  with  a  view  of  carrying  out  the  intentions  of  the  parties  making 
them.  When  authority  to  do  an  act  is  conferred  in  general  terras,  It  will  be 
deemed  to  be,  and  to  have  been  intended  to  be,  within  the  limits  prescribed 
by  law.  Kellogg  v.  Slauson,  11  ST.  Y.  802.  In  such  cases  as  in  others, 
doubtful  and  ambiguous  phrases  admitting  of  different  meanings  are,  in  ac- 
cordance with  the  maxim,  ut  res  magis  valeat  quumpereat.  to  be  so  construed 
as  to  authorize  a  lawful  disposition  of  the  property  only,  although  there  may 
be  general  language  in  the  instrument  susceptible  of  a  different  construction. 
Toumsend  v.  Stedi-ns,  Sfiipra. 

If  the  instrument  In  question  be  considered  In  the  light  of  these  rules,  we 
think  it  is  not  fairly  subject  to  the  criticism  which  has  been  made  upon  it. 
The  insolvency  of  the  flim  of  Rindskopf  &  Rosenthal  necessarily  worked  its 
v.l2N.E.no.2— 12 
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dissolution  and  a  division  of  the  interests  of  its  respective  members,  except  so 
far  as  their  property  was  already  legally  disposed  of  by  the  assignment.  After 
satisfaction  of  the  firm  debts  by  the  assignee,  the  law  would  restore  each  mem- 
ber of  the  firm  to  his  legal  rights  in  the  residue  of  the  property,  subject  only 
to  the  execution  of  the  power  conferred  upon  the  assignee  to  dispose  of  the 
same.  It  is  essential  to  the  argument  of  the  respondents  to  establish  that  the 
language  of  this  assignment  contains  authority  to  the  assignee  from  each  mem- 
ber of  the  firm  to  satisfy  the  individual  debts  of  the  other  from  the  combined 
individual  property.  We  do  not  think  a  proper  construction  of  the  instrument 
justifies  the  inference  of  such  an  authority.  Certainly  no  such  power  is  ex- 
pressly given,  and  it  would  be  contrary  to  settled  rules  to  impute  such  an  in- 
tention to  its  respective  authors,  unless  the  language  of  the  instrument  ex- 
pressly requires  it.  The  law  would  require,  in  the  event  of  an  assignment  by 
a  firm  of  two  persons,  that,  after  the  payment  of  firm  debts,  the  residue  should 
be  divided  into  two  funds  for  the  payment  of  individual  creditors,  and  the  only 
defect,  if  any,  in  this  assignment,  is  that  it  did  not  expressly  recognize  the 
possible  existence  of  the  two  funds.  We  think  the  law  will  supply  this  omis- 
sion, and  order  a  distribution  of  the  fund  according  to  the  legal  rights  of  the 
claimants  upon  it.  It  was  plainly  contemplated  in  the  assignment  itself  that 
this  division  should  be  made  in  the  eventual  surplus,  for  that  is  directed  to  be 
paid  to  the  parties  of  the  first  part,  their  executors,  administrators,  and  as- 
signs. This  provision  could  be  carried  out  only  upon  the  assumption  that  a 
division  of  the  residue  had  been  made  between  the  two  assignors,  and  thus  re- 
flects strongly  upon  the  intention  of  the  conveyance  in  the  use  of  the  language 
criticised.  A  reasonable  construction  of  this  provision  would  seem  to  require 
that  the  language  should  be  distributively  applied,  and  held  to  mean  that  each 
member  of  the  firm  transferred  such  part  of  the  property  as  he  had  a  lawful 
right  to  convey,  and  subjected  the  residue  of  such  part  to  the  payment  of  such 
debts  as  he  was  individually  liable  tor.  The  assignment  purported  to  deal 
with  all  of  the  property,  and  its  fair  import  was  to  distribute  it  to  tliose  who 
were  legally  entitled  to  it,  paying  the  firm  creditoi-s  first,  and  then,  in  case 
there  were  assets  applicable  to  that  purpose,  providing  for  the  respective  in- 
dividual creditors  of  the  members  of  the  firm.  There  is  no  language  in  the 
clause  in  question  which  expressly  forbids  such  a  construction,  or  requires 
that  the  property  of  one  should  be  applied  to  the  payment  of  the  debts  of  the 
other,  and  its  whole  language  would  be  satisfied  by  the  distribution  of  the 
share  of  each  in  payment  of  his  individual  debts.  Upon  the  satisfaction  of 
the  debts  of  the  firm,  it  w^ould  be  the  legal  duty  of  the  assignee,  even  in  the 
absence  of  any  express  provision  requiring  it,  to  determine  the  interest  of  the 
individual  partners  in  the  surplus,  and  devote  each  share  to  the  interest  of  its 
respective  owner,  in  accordance  with  his  legal  rights.  Byre  v.  Beebe,  28  How. 
Pr.  333 ;  ^Friend  v.  MichaelU,  15  Abb.  N.  C.  354. 

While  the  instrument  was  necessarily  the  joint  act  of  the  firm  so  far  as  their 
joint  property  was  concerned,  it  was  the  individual  contract  of  the  respective 
members  so  far  as  they  dealt  with  individual  property.  When  providing  for 
their  joint  interests  and  property,  which  constituted  the  main  object  of  the 
assignment,  they  spoke  their  joint  interest  and  pui-pose;  but  when  dealing 
with  their  individual  interests,  although  inaptly  continuing  the  use  of  the 
phraseology  applicable  to  its  earlier  provisions,  their  language  must  be  con- 
strued as  referring  to  and  expressing  only  their  individual  wishes  with  refer- 
ence to  their  individual  property  and  liabilities.  In  case  a  surplus  arose  in 
the  administration  of  this  estate,  and  it  became  the  subject  of  judicial  contro- 
versy among  the  individual  creditors  of  the  members  of  the  firm,  it  could  not 
reasonably  be  said  that  there  is  anything  in  the  language  of  the  assignment 
which  precluded  Rosenthal  or  his  creditors  from  demanding  that  his  individ- 
ual property  should  be  applied  to  the  payment  of  Ids  indvidual  debts. 

It  may  be  finally  said  that  the  effect  of  the  provision  complained  of  could 
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not  in  any  event  have  been  intended  to  defraud  the  creditors  of  the  firm,  and 
until  they  are  aggrieved  they  have  no  cause  of  action.  Roper  Wheel  Co.  v. 
Fielding,  101 N.  T,  510. 5  N.  E.  Rep.  431;  Dimon  v.  Hazard,  mpra. 

The  order  of  the  general  term  should  be  reversed,  and  tliat  of  the  special 
term  afflmied. 

(All  concur, — Andrews,  J.,  on  the  construction  of  the  instrument, — except 
Danfobth,  J.,  not  voting.) 

(lOB  N.  T.  674) 

People  ex  rel.  Fairchild  v.  Commissioners  op  the  Department  op 

Fire  &  Buildinqs  of  the  Citt  of  Brooklyn.* 

(Cburt  of  Jfiptali  of  New  Torlc.    May  10, 1887.) 

ABATBMBirr — Dkatb  of  Pabtt— flcBSTiTUTtoK  o»  Admikistbatriz — Ckbtiobabi. 

In  certiorari  to  the  fire  commissioneis  of  the  city  of  Brooklyn  for  the  improper 
dismissal  of  an  employe  of  the  department,  the  relator  having  a  claim  for  salary 
in  the  event  of  big  dismissal  being  set  aside,  and  having  become  liable  for  cosbi 
in  the  special  and  general  terms  of  the  supreme  court,  wherein  the  commissioners' 
action  was  afilrmed,  pending  appeal  from  which  relator  died,  heJd,  that  relator's 
widowand  administratrix  was  entitled  to  be  substitnted  as  relator  in  the  New  York 
court  of  appeals. 

Appeal  from  general  term  of  the  supreme  court,  Second  department. 
Certiorari  to  annul  improper  dismissal  of  employe  of  fire  department.   Mo- 
tion to  substitute  administratrix  of  relator,  deceased. 
Edward  F.  O'Duryer,  for  the  motion.    AlmetF.  Jenks,  opposed. 

Per  Curiam.  At  the  special  term,  the  proceedings  of  the  commissioners 
in  removing  the  relator  from  his  oflSce  were  aflarmed,and  the  writ  oicertiorart 
was  quashed,  with  $10  costs.  At  the  general  term  the  order  of  the  special 
term  was  affirmed,  with  $10  costs  and  disbursements.  By  virtue  of  these 
two  orders  the  relator  became  liable  to  pay  upwards  of  $20,  and  payment  of 
that  sum  can  now  be  enforced  against  his  estate.  If  the  decisions  below  were 
wrong,  and  the  relator  was  improperly  removed  from  office,  and  the  orders  be- 
low should  be  reversed,  then  upon  their  reversal  the  administratrix  of  the  re- 
lator would  be  entitled  to  recover  bis  salary  during  the  time  he  was  excluded 
from  his  office,  or  damages  for  such  exclusion.  Hence,  both  on  account  of 
such  costs  and  the  salary,  she  is  interested  in  the  appeal  pending  in  this  court. 
Until  the  decisions  below  have  been  reversed,  she  cannot  enforce  payment  of 
any  salary,  or  resist  the  payment  of  the  costs  which  have  been  adjudged 
against  her  husband.  People  v.  Hall,  80  N.  Y.  117,  127;  Niuhols  v.  Mae- 
Lean,  101  N.  Y.  526,  5  N.  £.  Bep.  347.  In  such  a  case  we  have  no  doubt  of 
the  power  of  the  court  to  sut>stitute  the  administratrix  of  the  deceased  relator. 
People  V.  Rohifison,  29  Barb.  77;  Hastings  v.  McKinley,  8  How.  Pr.  175. 

The  motion  should  be  granted. 

(All  concur.) 

aOB  N,  T.  676)  ^ 

Pollock  t>.  Morris. 

{Cowri  of  AppeaU  of  New  York.    May  13,  1887.) 

I.  OoultTs— Jurisdiction— Nbw  York  Superior  Court. 

The  city  of  New  York  was  sued,  in  the  superior  court  thereof,  for  the  amount  of 
an  award  for  property  condemned  by  the  park  coruniissioners,  credited  to  "un- 
known owners,"  by  a  claimant  of  such  property.  After  interpleader  by  another 
claimant,  the  city  paid  the  award  into  court,  and  the  case  was  dismissed  as  to  it. 
Held,  that  section  993,  e.  410,  Laws  1882  N.  Y.,  providing  that  insuch  a  case  it  shall 
be  lawful  for  the  city  to  pay  the  award  into  the  supreme  court,  to  be  disposed  of 
by  it,  is  simply  peimlssive  to  the  city,  and  no  ground  for  another  party's  objection 
to  the  jnrisdictiou  of  the  superior  court. 

'See  37  Hun,  644. 


Digitized  by 


Google 


180  KOBTHBASTSBM   BEFOBTEB.  {|N.Y. 

2.  ETIDKROE— OoMPBMHOr— Ikfbrbwob  o»  Witnmb. 

Where  the  owner  of  a  (own-site  contracted  with  the  committee  of  an  association 
formed  to  acquire  such  town-site,  to  make  deeds  to  such  persons  as  the  committee 
should  name,  evidence  as  to  whether  all  original  grantees  of  such  owner  got  their 
deeds  because  ihey  were  members  of  such  association,  is  inadmissible,  as  against  a 
subsequent  grantee,  to  prove  that  his  grantor  had  notice  of  the  terms  of  the  con- 
tract; such  evidence  being  merely  a  judgment  or  inference  as  to  matters  depending 
on  the  force  of  a  written  contract. 

On  June  22,  1848,  Gouverneur  Morris,  then  being  owner  of  the  town-site 
of  Morrisania,  contracted  with  the  committee  of  an  association  formed  to 
acquire  such  town-site  to  convey  to  such  persons  as  the  committee  should  re- 
quest any  or  all  of  the  lots  included  in  the  map  of  Morrisanla.  November  8, 
1848,  Morris  contracted  to  convey  the  streets  and  places  on  said  map  to  whom- 
soever should  be  authorized  to  receive  the  same.  The  map  was  filed  March 
14,  1852.  In  1864  such  conveyance  of  the  streets  was  made  to  the  town  trus- 
tees, with  reservation  to  Morris.  Lot  138,  abutting  on  Moi-se  avenue  and 
Spring  place,  in  said  town,  was  conveyed  by  a  deed  from  Morris,  September 
8, 1848,  to  Hyde,  under  whom  the  plaintiff,  Pollock,  claimed.  In  1878,  Spring 
place  was  narrowed,  by  the  park  commissioners  of  New  York  city,  from  100 
to  60  feet,  leaving  a  strip  of  20  feet  on  each  side,  and  subseqaently  Morse 
avenue,  at  its  junction  with  Spring  place,  was  widened  22^  feet  on  Pollock's 
side  of  the  street.  This  strip  of  20x22^  being  condemned,  an  award  of  8826 
was  made  upon  it  to  "unknown  owners."  Pollock  commenced  suit  against 
the  city  to  recover  this  award.  Morris  interpleaded,  and,  the  city,  having 
paiif  the  money  into  court,  the  action  was  dismissed  as  to  it.  There  was  judg- 
ment for  the  plaintiff,  and  Morris  appeals. 

W.  Stebbina  Smith,  for  appellant.    James  Ji.  Marvin,  for  respondeat. 

FiscB,  J.  There  are  no  exceptions  to  the  findings  of  fact  or  conclusions 
of  law  contained  in  this  record,  and  none  to  the  refusals  to  find  requested  on 
behalf  of  the  defendant.  There  is  nothing  subject  to  our  review  beyond  an 
exception  taken  to  the  jurisdiction  of  the  court,  and  one  to  the  exclusion  of  a 
question  during  the  progress  of  the  trial.  The  action  was  brought  in  the 
superior  court  of  the  city  of  New  York  to  recover  an  award  for  land  taken  in 
the  opening  of  a  street,  and  the  city  was  the  original  defendant.  A  daim  to 
the  award  was  also  made  by  Morris,  and  an  order  of  interpleader  granted  and 
entered,  substituting  him  as  defendant,  and  discharging  the  city  upon  its  pay- 
ing into  the  hands  of  the  chamberlain,  to  the  credit  of  tba  action,  the  amount 
of  the  award. 

The  jurisdiction  of  the  court  was  assailed  upon  the  basis  of  a  single  provis- 
ion of  the  statute.  Laws  1882,  c.  410,  §  993.  The  enactment  is  that  where 
no  ownership  is  named  in  the  report  of  the  commissioners,  or  the  owners 
named  cannot  be  found,  "it  shall  be  lawful"  for  the  city  to  pay  the  sward 
"into  the  said  supreme  court"  to  be  disposed  of  by  it.  This  is  a  provision 
for  the  city's  benefit  which  it  may  adopt  and  plead  as  a  defense,  but  to  which 
it  is  not  compelled  to  resort.  It  did  not  adopt  it  in  the  present  case,  and 
made  no  such  defense,  but,  admitting  its  liability  to  the  true  owner,  brought 
the  money  into  the  court,  in  which  it  was  sued,  and  left  it  there  to  the  cr^it 
of  the  action.  That  such  action  could  be  maintained  for  the  award  we  have 
heretofore  decided.  FisTier  v.  The  Mayor,  57  N.  Y.  344 ;  Spears  v.  The  Mayor, 
87  N.  Y.  359. 

The  question  excluded  called  for  an  inference  or  opinion  of  the  witness, 
founded  upon  facts  either  undisclosed  or  insufficient  to  warrant  the  conclusion 
sought.  The  inquiry  whether  all  persons  who  obtained  deeds  from  Morris 
did  so  because  they  were  members  of  the  land-owners'  association  involved 
an  inference  derived  from  the  character  of  that  association,  and  Morris'  rela- 
tion to  it,  and  the  possibility  of  his  conveyance  outside  of  its  control, — mat- 
ters which  depended  upon  the  force  of  the  written  contract,  and  as  to  which 
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the  Judginent  or  inference  of  the  witness  was  inadmissible.  The  effort  was 
to  derive  from  that  inference  another,  that  Hyde,  when  he  took  his  deed  front 
Morris,  must  have  been  a  member  of  the  association,  and  then  from  that  a 
third,  that  he  knew  of  the  contract,  and  so  was  affected  by  it.  The  witness 
did  not  even  know  that  Hyde  was  a  member  of  the  association,  or  that  Mor- 
ris had  conveyed  to  him,  and  bis  inference  from  oi  reasoning  upon  the  facts 
was  properly  rejected. 

The  judgment  should  be  affirmed,  with  costs.    . 

(All  concur.) 

(4S  Ohio  St  141) 

Sayler,  Assignee,  etc.,  and  others  v.  Siufson  and  others. 

ISuprema  Omirt  of  Ohio.    May  10, 1887.) 

AssrasMEKT  Fos  Behefit  or  Cbeditobs — MosraAGED  Pbopsbtt — PowicB  or  Fbobati 

CODBT. 

Under  Rev.  St.  Ohio,  {  6351,  as  amended  Jannatj  30, 1885.  (82  Ohio  L.  14,)  provid- 
ing, with  reference  to  assignments  for  the  benefit  of  creditois,  that  "the  probate 
court  shall  order  the  payment  of  all  incumbrances  and  liens  upon  any  of  the  prop- 
erty sold,  •  •  •  out  of  the  proceeds  thereof,  according  to  priority,"  the  probate 
court  has  power,  upon  application  of  morfgagees  of  assigned  pergonal  property 
seeking  payment  of  their  mortgages  from  the  proceeds  of  the  mortgaged  property 
which  has  been  sold  under  order  of  the  court,  to  determine  any  controversy  re- 
carding  the  validity  of  the  mortgages  neoessary  to  a  decision  aa  to  the  proper  dutri- 
bution  of  the  fUnd.  and  to  order  a  distribution  accordingly. 

Error  to  circuit  court,  Hamilton  county. 

The  Simpson  &  Gault  Manufacturing  Company  having  made  an  assignment 
for  the  benefit  of  creditors,  May  25,  1885,  Robert  Simpson  and  others  who 
held  chattel  mortgages,  executed  to  them  by  the  company  on  May  23d,  two  days 
previous  to  the  assignment,  filed  applications  in  the  probate  court  of  Hamil- 
ton county,  after  a  sale  of  the  property  had  been  made  under  order  of  that 
court,  asking  for  an  order  directing  the  assignee  to  pay  their  respective  claims 
secured  by  the  mortgages  out  of  the  proceeds  of  the  property  mortgaged.  The 
assignee,  and  certain  of  the  general  creditors,  opposed  the  application,  and 
filed  pleiidings,  alleging  that  the  mortgages  constituted  fraudulent  preferences, 
and  one  of  the  creditors  objected  to  the  jurisdicton  of  the  court.  The  court 
took  evidence  upon  the  questions  raised,  and  sustained  the  mortgages,  and 
ordered  their  payment.  Appeals  were  taken  from  the  judgment  of  the  pro- 
bate court  successively  to  the  court  of  common  pleas  and  to  the  circuit  court, 
upon  which  the  former  court  held  the  order  of  the  probate  court  void  for  want 
of  jurisdiction ,  and  the  latter  court  reversed  such  holding.  The  assignee  and 
certain  creditors  now  bring  error. 

/.  R.  Sayler  and  Bateman,  Harper  &  Baily,  for  {rfaintifEs  in  error.  Tho8. 
McDougall  and  Avery  &  Holmes,  for  defendants  in  error. 

WnxiAJis,  J.  The  mortgagees  having  appeared  and  filed  their  applications 
in  the  probate  court  for  the  payment  of  their  mortgages,  the  assignee  an- 
swered, and  the  unsecured  creditors  named  also  intervened  to  contest  them, 
and  for  that  purpose  filed  appropriate  pleadings.  These  admitted  the  execu- 
tion and  deposit  of  the  mortgages  as  required  by  statute,  before  the  filing  of 
the  deed  of  assignment,  whereby  they  became  and  were  at  that  time  prima 
facie  statutory  liens  on  the  property.  The  real  ground  of  attack  upon  them 
was  that,  notwithstanding  their  apparent  priority  over  the  assignment,  they 
Were,  under  the  circumstances  of  their  execution,  a  part  of  it,  and  did  not, 
tor  that  reason,  constitute  incumbrances.  After  a  decision  adverse  to  the 
assignee  and  unsecured  cieditoi-s,  appeals  were  perfected  by  them  to  the  court 
of  common  pleas. 
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There  was  no  want  of  jurisdiction  in  either  court  over  the  persons  of  the 
parties  thus  voluntarily  invoking  and  submitting  themselves  to  such  juris- 
diction. This  is  conceded.  And  the  assignee  having,  under  the  orders  of 
the  probate  court,  sold  the  mortgaged  property,  and  being  in  possession  of 
the  proceeds,  it  cannot  be  doubted  that  whatever  liens  existed,  by  virtue  of 
the  mortgages  on  the  property,  were  transferred  to  the  fund,  and  attached 
thereto  in  the  order  of  their  priority  on  the  property.  But  the  claim  is  that 
the  probate  court  was  without  power  to  adjudicate  upon  the  validity  and  ad- 
just the  priority  of  those  liens.  It  is  not  disputed  that  the  probate  court  is 
one  of  limited  and  special  jurisdiction,  possessing  only  such  as  is  conferred 
by  statute,  with  such  auxiliary  and  incidental  powers  as  are  necessary  and 
proper  to  carry  into  effect  those  expressly  granted.  Davis  v.  Davis,  11  Ohio 
St.  386.  Nor  is  it  claimed  that  there  is  any  constitutional  impediment  to 
conferring  on  that  court,  by  appropriate  legislation,  the  jurisdiction  in  ques- 
tion. The  important  inquiry  is,  has  it  been  done?  We  are  of  opinion  it  has. 
The  several  provisions  of  the  statutes  relating  to  assignments  by  insolvent 
debtors,  and  proceedings  thereunder,  adequately  endow  probate  courts  with 
jurisdiction  to  order  the  sale  of  the  assigned  property,  and  the  payment  of  all 
incumbrances  and  liens  thereon  by  the  assignee  out  of  the  proceeds  according 
to  their  priority;  and  they  may,  in  the  exercise  of  such  jurisdiction,  decide 
upon  the  validity  of  such  liens,  and  determine  to  what  extent,  and  in  what 
order,  they  are  entitled  to  be  so  paid. 

Section  6351,  Bev.  St.,  as  amended  January  80, 1885,  (82  OhioL.  14,)  pro- 
vides that  "the  probate  court  shall  order  the  payment  of  all  incumbrances 
and  liens  upon  any  of  the  property  sold,  or  rights  and  credits  collected,  out  of 
the  proceeds  thereof,  according  to  priority:  provided,  that  the  assignee  may, 
in  all  cases  where  the  real  estate  to  be  sold  is  incumbered  with  liens,  or  where 
any  questions  in  regard  to  title  require  a  decree  to  settle  the  same,  commence 
a  civil  action,  for  the  sale  of  such  real  estate,  in  the  court  of  common  pleas 
of  the  proper  county,  making  all  persons  in  interest,  including  the  wife  of 
the  assignor,  parties  to  such  proceeding,  and,  upon  hearing,  such  court  shall 
order  a  sale  of  the  premises,  the  payment  of  incumbrances  and  the  contin- 
gent dower  interest  of  said  wife.  *  *  *  All  the  provisions  of  said  section 
6350  in  relation  to  the  wife  of  the  assignor  as  a  party  to  proceedings  there- 
under, and  her  rights  by  virtue  thereof,  also  the  provisions  of  said  section  as 
to  ordering  property  sold  at  private  sale,  and  upon  terms  of  credit,  shall  ap- 
ply to  proceedings  under  this  section." 

Section  6350,  as  amended  April  13,  1880,  (77  Ohio  L.  189,)  provides  that 
the  assignee  shall  proceed  to  sell  the  real  and  personal  property  assigned  upon 
such  terms  ^s  the  court  may  order,  and  shall  make  due  return  thereof;  and, 
"when  any  real  estate  is  to  be  sold  under  the  provisions  of  this  section,  the 
wife  of  the  assignor  may  be  made  a  party,  and  she  may  file  her  answer,  and 
ask  the  court  to  have  said  real  estate  sold  free  of  her  contingent  right  of 
dower,  and  to  allow  her,  in  lien  thereof,  such  sum  of  money,  out  of  the  proceeds 
of  the  sale,  as  the  court  deems  the  just  and  reasonable  value  of  her  contingent 
dower  interest  therein;  and  such  answer  of  the  wife  of  the  assignor  shall 
have  the  same  force  and  effect,  and  shall  be  taken  and  held  to  be  in  all  re- 
spects, as  a  deed  of  release  to  the  purchaser  of  such  real  estate  of  the  contin- 
gent  dower  interest  of  such  wife.  It  is  further  provided  that  where  said  wife 
has  executed  a  mortgage  jointly  with  her  husband  on  any  of  the  real  estate 
aforesaid,  or  where  tlie  husband  alone  has  executed  a  mortgage  as  security 
for  the  payment  of  the  purchase  price,  or  part  thereof,  on  any  of  the  said  real 
estate,  such  court  shall  order  the  sale  of  the  same  free  from  the  contingent 
right  of  dower  of  such  wife,  and  shall  find  and  determine  the  just  and  reason- 
able value  of  such  wife's  contingent  dower  interest  in  the  balance  of  the  pro- 
ceeds of  such  sale  of  real  estate,  after  tlie  payment  of  such  incumbrances,  as 
preclude  her  right  of  dower  therein." 
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The  part  of  section  6850  quoted  above  was  added  by  the  amendment  of 
April  13,  1880.  Before  it  was  so  amended,  it  was  contended  tliat,  where  a 
mortgagor  whose  wife  had  joined  in  the  execution  of  the  mortgage  on  his 
real  estate  subsequently  assigned  for  the  benefit  of  creditors,  the  probate 
court  had  exclusive  jurisdiction  to  order  the  sale  of  the  land,  and  the  mortga- 
gee could  not  in  any  other  tribunal  enforce  such  sale;  upon  the  principle  that 
where  a  court  of  competent  jurisdiction  acquired  possession  of  the  subject- 
matter  of  litigation,  and  the  right  of  a  party  to  prosecute  his  action  once  at- 
tached, the  right  of  the  court  to  retain  the  case,  and  of  the  party  to  prosecute 
it,  could  not  be  defeated  by  the  institution  of  proceedings  in  another  court, 
although  of  concurrent  and  co-ordinate  jurisdiction.  This  principle  was  fully 
recognized  in  Ihoyer  v.  Garlough,  31  Ohio  St.  158,  but  was  denied  applica- 
tion in  the  case  solely  on  the  ground  that,  under  the  statute  then  in  force,  no 
authority  was  given  the  probate  court  to  cause  the  wife's  dower  interest  in 
the  land  to  be  sold,  but  only  the  property  assigned,  which  did  not  include  her 
interest  ;'while  by  the  terms  of  the  mortgage  the  mortgagee  was  entitled  to 
have  it,  as  well  as  the  husband's  estate,  sold;  and  the  remedy  then  afforded 
by  a  sale  in  the  probate  court  was  therefore  iiiadequate.  It  is  apparent  that 
the  amendment  referred  to  was  made  to  supply  the  defect  in  the  power  of 
probate  courts,  and  to  remove  the  objection  to  their  exclusive  jurisdiction  in 
such  cases.  Whether  the  object  is  fully  accomplished  is  not  a  question  now 
before  us;  but  certainly  the  amendment  is  indicative  of  a  legislative  intentto 
repose  in  probate  courts  ample  power  to  effectuate  a  speedy  and  complete  ad- 
ministration of  such  trusts.  The  powers  thereby  conferred  to  ascertain  and 
determine  tlie  value  of  a  wife's  contingent  dower  interest  in  the  lands  sold  where 
she  has  not  united  in  a  mortgage  of  them,  adjudicate  upon  the  rights  of  par- 
ties under  the  mortgages  in  which  she  has  united,  and  in  the  surplus  remain- 
ing after  providing  for  their  payment,  and  settle  the  just  and  reasonable  value 
of  her  dower  interest  in  such  surplus,  are  such  as  pertain  to  courts  of  equity 
quite  as  much  as  the  determination  of  the  amounts  and  priorities  of  incum- 
brances and  liens  on  chattel  property  sold  by  the  assignee.  It  is  to  be  ob- 
served that  both  sections  relate  entirely  to  proceedings  in  the  probate  court, 
except  that  section  6351  authorizes,  but  does  not  require,  the  assignee,  in  cer- 
tain cases,  to  commence  an  action  in  the  court  of  common  pleas  for  the  sale 
of  real  estate  incumbered  by  liens,  or  of  unsettled  title;  while  it  is  notewor- 
thy that  he  is  neither  authorized  nor  required  to  do  so  for  the  sale  of  chattel 
property.  The  inference  that  in  all  respects,  not  so  specially  excepted,  the 
jurisdiction  of  probate  courts  was  intended  to  be  exclusive,  derives  support 
from  the  circumstance  that  their  concurrent  junsdiction  is  preserved  in  the 
excepted  cases;  and  the  like  import  in  the  terms  employed  to  define  the  pow- 
ers of  the  common  pleas  and  probate  courts  confirms  the  conclusion  that  the 
jurisdiction  of  the  latter  is  as  comprehensive  as  stated.  The  common  pleas 
is  empowered  to  "order  the  sale  of  premises,  the  payment  of  incumbrances, 
and  the  contingent  dower  interest  of  the  wife;"  the  probate  court,  to  "order 
the  payment  of  all  incumbrances  and  liens  upon  any  of  the  property  sold,  or 
rights  and  credits  collected,  according  to  priority,"  and  "determine  the  just 
and  reasonable  value  of  the  wife's  contingent  (lower  interest." 

Not  all  asserted  liens  are  necessarily  entitled  to  share  in  the  fund.  There 
may  be  disability  of  parties,  defect  in  execution,  partial  or  total  discharge,  or 
other  infirmity,  excluding  or  limiting  their  participation ;  nor  do  their  rela- 
tions in  time  always  fix  the  order  of  their  legal  precedence.  The  duty  of  the 
court  in  the  execution  of  its  power  is  to  order  the  payment  only  of  incum- 
brances and  liens  entitled  to  be  paid;  and  those  in  the  order  of  their  rightful 
priority;  which  necessarily  implies  the  power  to  decide  what  asserted  liens 
are  so  entitled,  and  to  determine  the  order  of  payment.  And  neither  court 
exhausts  its  powers,  or  performs  its  duty,  by  entering  an  order  in  general 
terms  to  pay  the  incumbrances  and  contingent  dower  interest  of  the  wife; 
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thus  casting  upon  the  assignee  the  hazards  of  making  a  distribution  that  will 
conform  thereto. 

This  power  is  neither  limited  by  the  nature  of  the  incumbrances,  nor  char- 
acter of  the  qilestions  involved ;  and  while  it  is  in  the  first  instance  conferred 
upon  the  probate  court,  the  means  of  correcting  its  abuse  is  carefully  pro- 
vided. By  section  6407  of  the  Revised  Statutes  an  appeal  to  the  court  of  com- 
mon pleas  is  authorized  from  any  order,  decision,  or  judgment  of  the  probnte 
court,  in  the  administration  of  insolvent  estates,  and  the  "cause  so  appealed 
shall  be  tried,  heard,  and  decided  in  the  court  of  common  pleas  in  the  same 
manner  as  though  that  court  had  original  jurisdiction  thereof. "  It  is  urged 
by  the  plaintiffs  In  error  that  the  intention  to  deny  probate  courts  the  juris- 
diction contended  for  is  to  be  found  In  the  fact  that  no  pleadings  and  process 
are  provided  for  in  such  cases.    This  is  not  a  conclusive  test. 

The  act  of  March  14,  1853,  "defining  the  jurisdiction  and  regulating  the 
practice  of  probate  courts,"  provided  that  tliat  couit  should  have  "jurisdiction 
to  enforce  the  payment  of  the  debts  and  legacies  of  deceased  persons,  and  the 
distribution  of  the  estates  of  intestates."  In  McLaughlin  v.  McLaughlin,  4 
Ohio  St.  508,  it  was  held  that,  under  this  statute,  probate  courts  had  jurisdic- 
tion to  determine  every  disputed  question  of  fact  which  might  become  neces- 
sary to  ascertain  the  amount  justly  due  to  each  legatee  or  distributee,  and  or- 
der the  payment  thereof;  and  yet  no  more  adequate  provision  was  then  made 
for  nleadings  or  process,  by  that  act  or  otherwise,  than  is  to  be  now  found  in 
chapter  7,  tit.  2.  pt.  8,  Rev.  St. 

The  insolvent  debtors'  statute  contemplates  that  the  creditors  who  desire  to 
share  in  the  estate  assigned  shall  authenticate  and  file  their  claims  with  the 
assignee.  These  are  reported  to  the  court  by  him.  Mortgage^  whose  mort- 
gages include  any  of  the  assigned  property  sold  by  the  assignee  must  work 
out  their  rights  in  the  fund  through  the  probate  court.  They  all  thus  become 
parties  to  the  proceeding.  The  unsecured  creditors  are  parties  in  interest 
adverse  to  such  mortgage  claimants,  and,  although  the  assignee  may  defend 
in  their  .behalf,  there  is  no  good  reason  why  they  may  not  themselves  do  so.  If 
pleadings  and  process  were  necessary,  it  is  by  no  means  certain  they  are  not 
afforded  by  sections  6406  and  6411  of  the  Revised  Statutes.  However  this  may 
be,  the  claims  of  creditors  so  authenticated  and  presented  to  the  assignee,  and 
by  him  allowed,  or  legally  established  if  disputed,  constitute  the  basis  for  de- 
claring the  dividends  and  distributing  the  same,  after  the  payment  of  the  in- 
cumbrances.   Lahm  V.  Johnston,  82  Ohio  St.  590. 

Section  6356  requires  the  assignee  to  file  his  accounts  "containing  a  full  ex- 
hibit of  his  doings  as  such,"  and  when,  on  the  settlement,  there  is  a  balance 
remaining  in  his  hands  subject  to  distribution  among  the  general  creditors,  a 
dividend  shall  be  declared  by  the  probate  court.  Of  coui-se  there  can  be  no 
balance  remaining  in  the  hands  of  the  assignee  subject  to  such  distribution 
until  all  liens  and  incumbrances  are  paid.  Whether  there  is  such  balance, 
and  what  it  is,  must  be  determined  by  the  court  before  declaring  the  dividends. 
In  this  way  the  assignee  may  proceed  with  safety  in  the  administration  of  his 
trust  under  the  orders  and  directions  of  the  court  having  control  of  the  whole 
subject. 

In  Ltndemann  v.  Ingham,  86  Ohio  St.  1,  the  statnte  was  considered  at 
length,  and  with  care.  The  questions  there  presented  and  disposed  of  were 
not  essentially  different  from  those  under  discussion.  The  property  had  been 
mortgaged  t)efure  the  assignment  was  executed.  The  assignee  sold  it,  and 
held  the  fund  for  distribution.  The  mortgagee  brought  his  action  against  the 
assignee  in  a  court  of  general  jurisdiction.  It  was  held  that  the  action  oonld 
not  be  maintained;  that  the  lien  was  transferred  to  the  fund;  and  the  rights 
of  the  mortgagee  must  be  worked  out  through  the  probate  court.  It  was  not 
denied  tiiat,  the  condition  of  the  mortgage  being  broken,  the  legal  title  to  the 
property  was  in  the  mortgagee,  and  M  that  was  left  in  the  mortgagor;  and 
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therefore  all  that  passed  to  hi;  assignee  was  an  eqult/  of  redemption,  or  an 
equitable  interest  to  the  extent  of  what  remained  after  the  payment  of  the 
mortgage. 

The  question  naturallj  arises,  how  could  the  rights  of  the  mortgagee  be 
worked  out  through  the  probate  couit  otherwise  than  upon  application  to  that 
court  for  so  much  of  tlie  proceeds  of  the  sale  as  was  necessary  to  satisfy  the 
mortgage?  The  balance  was  the  equitable  interest  of  the  assignee  subject  to 
distribution  among  the  general  creiditors.  Upon  such  application  the  court 
must  determine  the  amount  due  on  the  mortgage,  and  order  it  paid.  This 
necessarily  involves  the  inquiry  whether  anything  is  due,  whether  the  mort- 
gage is  a  lien,  and  to  wliat  extent  it  is  such.  To  work  out  his  rights  through 
the  probate  court,  these  questions  must  be  determined  by  that  court,  and  sub- 
stantially the  same  questions  are  involved  in  the  case  now  under  considera- 
tion. It  might  have  been  said  in  that  case  with  as  much  propriety  and  force 
as  in  this  that  no  pleadings  and  process  are  provided  for  in  the  probate  court, 
and  no  jurisdiction  is  conferred  on  that  court  to  determine  the  amount  or  ex- 
tent of  the  equitable  interest  remidning  in  the  assignee;  for  that  involved 
the  validity  of  the  mortgage,  and  the  amount  due  on  it,  which  can  only  be  de- 
termined by  a  court  of  general  jurisdiction.  If  the  position  taken  by  the 
plaintiff  in  error  here  be  the  true  one,  it  was  the  duty  of  the  court  in  that 
case  to  have  sustained  the  plaintiff's  action,  but  limited  his- recovery  to  the 
amount  due  on  the  mortgage,  thus  leaving  the  assignee  in  possession  of  the 
surplus. 

The  conclusion  of  the  court  announced  by  the  learned  judge  in  Lindemann 
V.  Ingham,  supra,  that  the  provisions  of  the  statute  "show  very  clearly  that 
the  legislature  intended  to  vest  in  the  probate  court  full  and  complete  juris- 
diction over  the  whole  subject  of  assignments  of  this  character, "  was  not 
hastily  reached  or  incautiously  stated,  but  was  the  result  of  careful  considera- 
tion and  deliberate  judgment.  It  has  been  accepted  and  followed  in  practice 
since.  Blandy  v.  Benedict,  42  Ohio  St.  295;  Kemper  v.  Campbell,  44  Ohio 
St.  — ,  6  N.  E.  Rep.  566. 

Qttliland  v.  Sellers,  2  Ohio  St.  223,  is  cited  by  counsel  as  establishing  by 
analogy  the  absence  of  such  jurisdiction.  That  was  a  proceeding  by  an  ad- 
ministrator to  sell  lands  incumbered  by  mortgage,  for  the  payment  of  debts, 
to  which  the  mortgagee  was  a  party.  The  court  of  common  pleas  (then  a 
court  of  probate)  assigned  dower  to  the  widow,  found  the  amount  due  on  the 
mortgage,  and  ordered  it  paid  out  of  the  proceeds  of  the  sale;  and  further  de- 
creed that  the  mortg^e  be  canceled.  The  decree  of  cancellation  was  held  to 
be  without  authority,  and  void.  We  do  not  question  the  correctness  of  that 
holding,  or  perceive  wherein  it  is  in  conflict  with  Lindemann  v.  Ingham,  su- 
pra. It  was  when  the  court  went  beyond  the  distribution  of  the  fund  under 
its  control,  and  adjudicated  upon  rights  not  involved  in  or  necessary  to  such 
distribution,  that  it  exceeded  the  measure  of  its  jurisdiction.  Judgment  af- 
firmed. 


05  Ohio  St.  vrvt  ^  ,.™. 

"  Babbolt  t>.  Wbight. 

(8iij)r«m»  Qmrt  vf  OMo.    May  10,  1887.) 

A8BAUI.T  AND  BAtTBBT— CiVIL  AOTIOW — CoHBKKT. 

It  is  no  defense  to  an  aotion  for  assault  and  battery  that  the  acts  complained  of 
were  committed  in  a  fight  ensaged  in  by  niotnal  consent,  although  such  oonaent 
may  be  shown  in  mitigation  of  damages.* 

Error  to  circuit  court.  Portage  couniy. 

'  If  two  persons,  by  mutual  consent,  fight  together,  each  is  liable  to  the  other  for 
actual  damages,  Shay  v.  Thompson,  (Wis.)  18  N.  W.  Rep.  473;  but  if  one  enters  into  a 
flgbt  for  the  salie  of  fighting,  and  not  in  self-defense,  he  cannot  recover,  unless  the  de- 
fendant beat  him  excessively  or  unreasonably,  Galbraitb  v.  Fleming,  (Mich.)  27  N.  W. 
Rep.  581. 


Digitized  by 


Google 


186  K0BTHBA8TEBN  BBPOBTEB.  [OMo. 

AcUon  for  assault  and  battety.  The  evidence  showed  that  plaintiff  and 
defendant  went  out  to  fight  by  agreement,  and  did  fight,  and  plaintiff  was 
severely  injured;  one  of  his  fingers  being  so  bitten,  among  other  things,  that 
it  had  to  be  amputated.  The  court  charged  that,  if  the  parties  fought  by  agree- 
ment, plaintiff  could  not  recover,  and  a  verdict  was  returned  for  defendant. 
Upon  error  to  the  circuit  court  a  new  trial  was  ordered ;  defendant  now  brings 
error  to  reverse  that  order. 

P.  B.  Conant  and  J.  H.  Nichols,  for  plaintiff  in  error.  W.  B.  Thomas  and 
Geo.  F.  Bobinson,  for  defendant  in  error. 

MittsHALL,  J.  It  would  seem  at  first  blush  contrary  to  certain  general 
principles  of  remedial  justice  to  allow  a  plaintiff  to  recover  damages  for  an 
injury  inflicted  on  him  by  a  defendant  in  a  combat  of  his  own  seeking;  or 
where,  as  in  this  case,  the  fight  occurred  by  an  agreement  between  the  par-, 
ties  to  fight.  Thus,  in  cases  for  damages  resulting  from  the  clearest  negli- 
gence on  the  part  of  the  defendant,  a  recovery  is  denied  the  plaintiff  if  it  ap- 
pear that  bis  own  fault  in  any  way  contributed  to  the  injury  of  which  he  com- 
plains. And  a  maxim,  as  old  as  the  law,  volenti  non  Jit  injuria,  forbids  a 
recovery  by  a  plaintiff  where  it  appears  that  the  ground  of  his  complaint  had 
been  induced  by  that  to  which  he  had  assented;  for,  in  judgment  of  law,  that 
to  which  a  party  assents  is  not  deemed  an  injury.    Broom,  Leg.  Max.  268. 

But  as  often  as  the  question  has  been  presented,  it  has  been  decided  that  a 
recovery  may  be  had  by  a  plaintiff  for  injuries  inflicted  by  the  defendant  in  a 
mutual  combat,  as  well  as  in  a  combat  where  the  plaintiff  was  the  first  assail- 
ant, and  the  injuries  resulted  from  the  use  of  excessive  and  unnecessary  force 
by  the  defendant  in  repelling  the  assault.  These  apparent  anomalies  rest  upon 
the  importance  which  the  law  attaches  to  the  public  peace  as  well  as  to  the 
life  and  person  of  the  citizen.  From  considerations  of  this  kind  it  no  more 
regards  an  agreement  by  which  one  man  may  have  assented  to  be  beaten  than 
it  does  an  agreement  to  part  with  his  liberty,  and  become  the  slave  of  another. 
But  the  fact  that  the  injuries  were  received  in  a  combat  in  which  the  parties 
had  engaged  by  mutual  agreement  may  be  shown  in  mitigation  of  damages. 
2  Gi-eenl.  Ev.  §  85;  Logan  v.  Austin,  1  Stew.  476.  This,  however,  is  the 
full  extent  to  n'hich  the  cases  have  gone.    We  will  notice  a  few  of  them. 

In  Boulter  v.  Clark,  an  early  case,  an  offer  was  made,  under  the  general 
issue,  to  show  that  the  plaintiff  and  the  defendant  fought  by  consent.  The 
offer  was  denied;  the  chief  baron  saying:  "The  fight  being  unlawful,  the 
consent  of  the  plaintiff  to  fight,  if  proved,  would  be  no  bar  to  bis  action." 
Bull.  N.  P.  16. 

A  number  of  earlier  cases  were  cited,  and  among  them  that  of  ifatthiew  v. 
Ollerton,  Comb.  218,  where  it  is  said  "that,  if  a  man  license  another  to  beat 
him,  such  license  is  void,  because  it  is  against  the  peace."  It  will  be  found 
upon  examination  that  this  case  was  not  for  an  assault  and  battery;  it  was  on 
un  award  that  had  been  made  by  the  plaintiff  on  a  submission  to  himself.  The 
remark,  however,  made  in  the  reasoning  of  the  court,  is  evidence  of  the  com- 
mon understanding  of  the  law  at  that  early  day. 

In  1  Steph.  K.  P.  211,  it  is  said:  "If  two  men  engage  in  a  boxing  matoh, 
an  action  can  be  sustained  by  either  of  them  against  the  other,  if  un  assault 
be  made;  because  the  act  of  boxing  is  unlawful,  and  the  consent  of  the  par- 
ties to  fight  cannot  excuse  the  injury." 

So  in  Bell  v.  Hanaley,  3  Jones,  (K.  G.)  131,  it  was  held  that  "one  may  re- 
cover in  an  action  for  assault  and  battery,  although  he  agreed  to  fight  with 
his  adversary;  for,  such  agreement  to  break  the  peace  being  void,  the  maxim 
volenti  non  fit  injuria  does  not  apply."  The  following  cases  are  to  the  same 
effect:  8tmtt  v.  Wren,  1  Hawks,  420;  Adams  v.  Waggoner,  33  Ind.  531;  Skay 
V.  Thompson,  59  Wis.  540.  18  N.  W.  Bep.  473;  Logan  v.  Austin,  1  Stew. 
476. 
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And  so  it  was  held  in  Com.  v.  CoUberg,  119  Mass.  350,  thafc  where  two 
persons  go  out  to  fight  with  their  fists,  by  consent,  and  do  flglit  with  each 
other,  each  is  guilty  of  an  assault,  altliough  there  is  no  anger  or  mutual  ill* 
will.  Champer  t.  State,  is  not  in  conflict  with  this,  as  will  be  explained 
hereafter. 

Ko  case  has  been  cited  that  can  be  said  to  be  to  the  contrary.  What  is  said 
by  Peck,  J.,  in  Smith  v.  State,  12  Ohio  St.  466,  that,  "an  assault  upon  a 
consenting  party  would  seem  to  be  a  legal  absurdity,"  must  be  applied  to  the 
facts  of  that  case.  The  judge  was  discussing  the  sufficiency  of  a  count  in  an 
indictment  for  an  assault  with  intent  to  commit  a  rape,  without  an  averment 
that  it  was  made  forcibly  and  against  the  will  of  the  female.  The  absence 
of  consent  is  essential  to  the  crime  of  rape,  or  of  an  assault  with  intent  to  com- 
mit a  rape,  where  the  female  has  arrived  at  the  age  at  which  consent  may  be 
given.  Intercourse,  because  illicit,  does  not  amount  to  an  assault  where  the 
female  consents,  however  wrong  it  may  be  in  morals.  This  is  all  that  was 
meiint  by  the  learned  judge  in  using  the  language  quoted  from  his  opinion. 
Id  all  such  cases  the  consent  of  the  female  would,  without  doubt,  be  a  bar 
to  any  riglit  she  would  otherwise  have  to  maintain  an  action  for  an  assault 
and  battery.  It  is  said  by  Judge  Cooley  in  his  work  on  Torts,  161,  that  "con- 
sent is  generally  a  full  and  perfect  shield  when  that  is  complained  of  as  a  civil 
injury  which  was  consented  to.  *  *  *  A  man  may  not  even  complain  of 
the  adultery  of  his  wife  which  he  connived  at  or  assented  to.  If  he  concurs 
in  the  dishonor  of  bis  bed,  the  law  will  not  give  him  redress,  because  he  is 
not  wronged.  These  cases  are  plain  enough,  because  they  are  cases  in  which 
the  questions  arise  between  the  parties  alone."  "But,"  he  adds,  "in  case  of 
a  breach  of  the  peace  it  is  different.  The  state  is  wronged  by  this,  and  forbids 
it  on  public  grounds.  *  *  *  The  rule  of  law  is  therefore  clear  and  un- 
questionable that  consent  to  an  assault  is  no  justification.  The  exception  to 
this  general  rule  embraces  only  those  cases  in  which  that  to  which  assent  is 
given  is  matter  of  indifference  to  public  order." 

Neither  is  the  case  of  Champer  v.  State,  14  Ohio  St.  437,  at  variance  with 
the  principle  upon  which  the  plaintiff  below  seeks  a  recovery.  The  case  seems 
to  have  been  somewhat  misapprehended  by  the  courts  of  some  of  the  states, 
as  well  as  by  some  text-writers.  By  the  statutes  of  this  state  a  distinct  offense 
is  made  of  an  affray  or  agreement  to  fight;  and  the  effect  of  the  holding  is 
that  where  such  an  offense  is  committed  the  indictment  must  be  for  an  affray, 
and  not  for  an  assault  and  battery.  Tb«  civil  right  of  either  party  to  recover 
of  the  other  for  injuries  received  in  an  affray  is  not  affected  by  the  statute, 
nor  by  the  decision  just  referred  to.  Such  seems  to  have  been  the  view  taken 
by  BOTNTON,  J.,  in  tlie subsequent  case  of  Darlingy.  Williams,  35  Ohio  St.  ^. 

The  case  of  Fitzgerald  v.  Cavin,  110  Mass.  153,  is  to  the  effect  that  consent 
is  no  bar  to  that  which  occasions  bodily  harm,  if  the  act  was  intentionally 
done. 

It  is  upon  the  same  principle  of  public  policy  that  one  who  is  the  first  as- 
sailant in  a  fight  may  recover  of  his  antagonist  for  injuries  inflicted  by  the 
latter,  where  he  oversteps  what  is  reasonably  necessary  to  his  defense,  and  un- 
necessarily injures  the  plaintiff;  or  that,  with  apparent  want  of  consistency, 
permits  each  to  bring  an  action  in  such  case,  the  assaulted  party  for  the  assault 
first  committed  upon  him,  and  the  assailant  for  the  excess  of  force  used  be- 
yond what  was  necessary  for  self  defense.  Dole  v.  Erskine,  85  N.  H.  503; 
criticising  Elliott  v.  Brotm,  2  Wend.  499;  Cooley,  Toi-ts,  165;  Darling  v. 
Williams,  35  Ohio  St.  63;  Gizler  v.  Witzel,  82  III  322.  And  see.  also.  Com. 
T.  Collherg,  supra. 

It  would  seem  that  under  the  Code  the  right  of  each  combatant  to  damages 
might  be  determined  and  measured  in  the  same  action.  Swan,  Fl.  Free. 
259na. 

And  upon  like  principle  it  has  been  ruled  that  the  doctrine  of  contributory 
negligence  has  no  application  to  an  action  to  recover  damages  for  an  assault 
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and  battery.  Stiter  v.  Foy,  46  Iowa,  182;  SteinmeU  r.  Shells,  72  Ind.  442; 
Whitehead  v.  Mathaway,  85  Ind.  85.  Negligence  of  the  plaintiff  contribut- 
ing to  the  injury  of  which  he  complains  is  ^en  into  consideration  only  in 
those  cases  where  the  liability  of  the  defendant  arises  from  want  of  care  on 
bis  part,  occasioning  injury  to  the  plaintiff;  it  does  not  apply  to  the  commis- 
sion of  an  intentional  wrong. 

A  question  was  made  as  to  the  admissibility  of  the  evidence  of  an  agree- 
ment to  flgbt  under  the  issue  made  by  the  pleadings  the  answer  being  a  gen- 
eral denial.  If  the  evidence  had  been  competent  for  any  purpose,  other  than 
in  mitigation  of  damages,  it  would  have  been  under  the  issue  as  made.  It 
was  insisted  on  in  denial  of  the  right  of  action,  and  not  as  an  avoidance  of  it; 
80  that  it  was  not  necessary  to  be  pleaded  as  new  matter.  If  it  had  been 
80  pleaded  it  would  have  been  subject  to  a  demurrer.  We  think  the  court 
enred  in  its  charge  to  the  jury.  The  injuiy  inflicted,  the  loss  of  a  finger,  was 
a  severe  one;  it  amounted  in  fact  to  a  mayhem.  "Where  the  injury,"  (a 
mayhem,)  says  the  author  of  a  recent  and  quite  valuable  work  on  Criminal 
Procedure,  "takes  place  during  a  conflict,  it  is  not  necessary  to  a  conviction 
that  the  accused  should  liave  formed  the  intent  before  engaging  in  the  con- 
flict. It  is  sufficient  if  be  does  the  act  voluntarily,  unlawfully,  and  on  pur- 
pose." Maxw.  (hrim.Proc.  260.  It  was  permissible  to  the  defendant  to  show 
the  agreement  to  fight  in  mitigation  of  damages,  but  not  as  a  bai'  to  the  ac- 
tion.   Judgment  aflSrmed. 

OM  Hus.  620)  —'— 

City  of  CxMBBiDaE  t>.  Inhabitants  of  the  Town  of  Paxtoh. 

{.Supreme  Judieial  OovH  <tf  Mauachtuttt*.    Middlesex.    May  12,  1887.) 

FooB  Laws — Settlbicsnt — Naval  Ssbvici. 

▲.  was  duly  enlisted  and  mustered  into  the  naval  servioe  of  the  United  States  as 
part  of  the  quota  of  the  town  of  P.,  during  the  late  civil  war,  duly  served  for  a 
period  of  more  than  one  year,  and  left  the  service  with  an  honorable  discharge.  Bul^- 
sequent  to  his  honorable  discliarge  from  his  first  enlistment,  A.  again  enlisted  as  a 
{lartof  theqaotaoi  tbecity  of  B.,  for  three  years,  but,  afew  months  after  his  enlist- 
ment, deserted,  was  tried,  and  convicted  by  ooart  martial,  and  wag  nndergoing  sen- 
tence at  the  time  the  regiment  in  which  be  last  enlisted  was  mustered  out  of  serr- 
ice  at  the  close  of  active  hostilities,  Jnly  80, 1865.  It  did  not  appear  what  form  of 
^ischarRe  lie  last  received.  ITeld,  that  A.  did  not  gain  a  settlement  In  P.,  under 
Pub.  St.  Mass.  c.  83,  i  1,  d.  11,  providing  that  any  person  who  was  duly  enlisted 
and  mustered  into  the  naval  service  of  the  United  States,  as  a  part  of  the  quota  of 
any  town,  and  had  received  an  honorable  discharge,  should  have  a  legal  settlement 
in  such  town,  but  that  "these  provisions  shall  not  apply  to  any  pereon  wiio  has 
been  proved  guilty  of  wilU^il  desertion,  or  who  left  the  servioe  otherwise  than  by 
reason  of  disability  or  an  honorable  discharge." 

Contract  to  recover  4t45  for  aid  and  temporary  support  of  one  Wililam  Has* 
tings,  a  pauper. 

It  was  agreed  between  the  parties  that  said  William  Hastings  was  the  mir 
nor  child  of  Bernard  Hastings;  and  if  the  latter  acquired  a  legal  settlement 
in  the  town  of  Paxton  by  his  service  in  the  navy  of  the  United  States  during 
the  late  civil  war,  as  appears  by  such  of  the  following  facts  as  are  admissible 
In  evidence,  or  if  the  said  city  is  otherwise  entitled  to  recover  of  the  defend- 
ant by  reason  of  said  facts  which  are  so  admissible,  then  judgment  is  to  be 
entered  for  the  plaintiff  according  to  his  declaration;  otherwise  judgment  is 
to  be  for  the  defendant. 

These  facts,  submitted  by  the  plaintiff,  were  admitted:  Said  Bernard  Has- 
tings, a  citizen  of  the  United  States,  without  legal  settlement,  was  duly  en- 
listed and  mustered  into  the  naval  service  of  the  United  States,  as  a  part  of 
the  quota  of  the  defendant  town  of  Paxton,  under  a  call  of  the  president  of 
tlie  United  States  during  the  late  civil  war,  and  duly  served  as  such  In  said 
service  from  January  19, 1863,  until  February  9, 1864,  a  period  of  more  than 
one  year,  when  be  received  an  honorable  discharge  from  said  servioe. 
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UM.E. 

The  defendant  offered  the  following  facts  in  evidence,  admitted  to  be  tme, 
but  objected  to  by  the  plftintiff  as  inadmissible  in  testimony:  After  said  hon- 
orable discharge,  to-wit,  on  March  7,  1864,  he  enlisted  in  the  militsiry  service 
of  the  United  States  as  a  part  of  tlie  quota  of  tlie  city  o£  Boston;  was  mus- 
tered March  12, 1864,  for  three  years,  in  the  Fifty-ninth  regiment  of  Massa- 
chusetts volunteers:  deserted  August  12,  1864;  was  found  guilty  of  willful 
desertion  by  general  court-martial,  and  sentenced  therefor,  as  appears  below; 
and  discharged  from  the  service  July  30,  1865,  with  his  regiment,  on  the 
mustering  out  of  volunteers  at  the  close  of  the  war. 

The  war  department,  adjutant  general's  office,  certifies  to  his  said  military 
service  as  follows,  viz.:  "Becords  show  this  man  deserted  August  12,  1864; 
arrested  October  27,  1864;  tried  by  general  court-ninrtial;  found  guilty,  and 
sentenced  to  forfeit  ten  dollars  (SIO)  per  month  for  eigliteen  months  from 
December  19, 1864,  also  all  pay  and  allowances  to  December  19, 1864,  and  to 
m^egood  time  lost  by  desertion." 

Upon  the  foregoing  statement  of  facts  the  court  ordered  Judgment  for  the 
defendant,  and  the  plaintiff  appealed. 

C.  J.  Molnttre,  for  plaintiff. 

The  plaintiff  claims  that  Bernard  Hastings  acquired  a  settlement  In  the  de- 
fendant town,  under  the  provision  of  Pub.  St.  o.  83,  §  1,  cl.  11.  The  stat- 
ute is  retroactive,  and  takes  effect  as  if  It  were  in  force  on  February  9, 1864, 
the  date  of  the  honorable  discharge  of  Hastings  at  the  expiration  of  the  term 
of  his  naval  service.  Granville  v.  Southampton,  138  Mass.  256;  Boston  v. 
Warwiek,  132  Mass.  519;  Dedham  v.  MUton,  136  Mass.  424;  Worceatw  T. 
Springfield,  127  Mass.  540;  Fitchburg  v.  Lunenburg,  102  Mass.  360.  See 
Pub.  St.  c.  83.  Hastings,  therefore,  legally  holds  his  settlement  duly  ac- 
quired in  Paxton,  unless  be  has  since  acquired  a  new  one  within  the  state. 
Oakham,  v.  Sutton,  13  Mete.  192.  His  settlement  in  Paxton  on  February  9, 
1864,  being,  then,  admitted,  but  one  defense  to  this  suit  is  open  to  the  defend- 
ant, which  is  that  said  Hastings  has  defeated  or  lost  his  settlement  in  that 
town  by  acquiring  a  new  one  in  some  other  town  within  the  state;  and  the 
burden  of  proving  this  is  on  the  defendant.  Worcester  v.  Wilbraham,  13  Gray, 
589;  Shretnsbury  v.  Salem,  19  Pick.  389;  Attleborough  v.  MiddUhorought 
10  Pick.  378;  Oakham  v.  Sutton,  13  Mete.  192. 

The  evidence  objected  to  by  the  plaintiff  is  immaterial  and  inadmissible  on 
two  grounds:  (1)  Because  the  retroactive  force  of  the  statute  which  treats 
the  settlement  as  gained  at  the  time  of  Hastings'  honorable  discharge  from 
the  naval  service;  and  a  subsequent  enlistment,  desertion,  and  conviction  can- 
not defeat  a  settlement  already,  by  any  legal  method,  acquired.  (2)  Because 
it  does  not  tend  to  prove  the  acquirement  of  a  new  settlement  within  the  com- 
monwealth, but  is  intended  to  destroy  a  settlement  already  acquired.  Qran- 
Vtlle  V.  Southampton,  138  Mass.  258;  Pub.  St.  o.  83,  §  5.  Desertion  only 
prevents  acquiring  a  settlement  which  otherwise  might  l>e  acquired  by  the 
particular  service  in  which  the  enlisted  person  is  enlisted  at  the  time  of  such 
desertion,  and  will  not  affect  a  settlement  which  has  already  been  acquired  by 
a  previous  completed  service  of  one  year  and  an  honorable  discharge.  The 
proviso  only  applies  to  acquiring  a  "settlement  in  sv£h  place,"  A  contrary 
construction  of  the  statute  would  not  only  be  unjust  to  the  enlisted  person, 
but  also  to  those  who  have  gained  a  derivative  settlement  through  liim.  Woreet- 
ter  V.  Springfield,  127  Mass.  541. 

,  W.  8.  B.  Hopkins,  for  defendant. 

Upon  the  facts  offered  in  evidence,  the  court  is  called  on  to  decide  whether 
the  provision  of  the  la ws  of  Massachusetts  conferred  on  Bernard  Hastings  a  mil* 
itary  settlement  in  Paxton.  If  the  facts  offered  by  the  defendant,  and  agreed  to 
be  true,  if  admissible,  tend  to  negative  this  proposition,  they  are  surely  admissi* 
ble;  so  there  is  no  question  of  evidence  here  distinct  from  the  merits  of  the 
case.    The  statutes  to  be  consulted  are  AcU  1865,  o.  280;  Acts  1870,  a.  398; 
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Aots  1878, 0. 190.  §  1,  cl.  10;  Pub.  St.c.  83,  §  1,  d.  11.  Military  settiemento 
are  not  acquired  under  these  laws  by  men  "who  shaH  have  been  proved  guilty 
of  willful  desertion,"  or  who  have  "left  the  service  otherwise  than  by  reason 
of  disability  or  an  honorable  discharge. "  The  agreed  facts  show  two  grounds, 
either  one  of  which  defeats  the  operation  of  the  statute  according  to  its  own 
terras:  First,  before  the  provision  was  first  enacted,  Bernard  Hastings  was  a 
convicted  deserter;  seconrf,  there  is  no  evidence  of  an  honorable  discliargis  or 
that  he  left  the  service  by  reason  of  disability.  See  President's  Proclamation 
May  10,  1865;  13  U.  S.  St.  at  Large.  757. 

The  first  proposition  seems  to  stand  without  argument  and  to  be  un.-inswer- 
able.  See  Gray,  J.,  In  Fitchburg  v.  Lunenburg,  102  Mass.  360;  Devens, 
J.,  in  Lunenburg  v.  Shirley,  132  Mass.  500. 

There  is  no  evidence  of  an  honorable  discharge.  The  presumption  tliat 
public  officials  do  their  duty  would  imply  that  the  facts  appear  in  the  dis- 
charge, which  is  not  produced,  to-wit,  that  he  was  discharged  as  a  convicted 
deserter  serving  sentence.  The  case  Is  analogous  to  Lunenburg  v.  Shirley, 
supra.  A  discharge  of  some  nature,  and  with  some  recital,  is  necessary  to 
get  a  man  out  of  the  service.  Articles  of  War,  art.  11,  cited  in  Sheffield  y. 
Otis,  107  Mass.  284;  Rev.  St.  U.  S.  1342,  art.  4. 

If  it  be  said  that  a  discharge  is  to  be  regarded  as  a  pardon,  as  has  sometimes 
been  argued,  and  purges  the  offense,  the  argument  cannot  avail  here.  An 
honorable  discharge,  as  a  certificate  of  leaving  the  service  in  &  status  of  honor, 
is  applied  in  the  cases  only  to  an  offense  for  which  the  soldier  has  never  been 
held  to  trial,  and  of  which  he  has  never  been  convicted.  V.  S.  v.  Kelly,  15 
Wall.  84,  U.  S.  V.  Landers,  92  U.  8.  77.  But  our  statute  knows  no  regener- 
ation for  a  convicted  deserter.  It  is  the  conviction — the  proof  of  guilt — which 
bars  him  out.  Nor  can  it  make  any  difference  that  the  desertion  did  not  occur 
in  the  same  term  of  service.  See  Fitchburg  v.  Ashby,  132  Mass.  495,  which 
may  be  thought  of  as  one  bearing  some  analogy  to  the  case  at  bar. 

Devens,  J.  Hastings  was  duly  enlisted  and  mustered  into  the  naval  serv- 
ice of  the  United  States,  as  a  part  of  the  quota  of  the  town  of  Paxton,  during 
the  late  civil  war,  duly  served  for  a  period  of  more  than  one  year,  and 
left  the  service  by  an  honorable  discharge.  Unless  he  is,  from  some  cause, 
one  of  the  persons  not  included  within  the  operation  of  the  statute  of  1865, 
e.  230,  (Pub.  St.  o.  88,  §  1,  cl.  11,)  or  unless  he  has  since  acquired  a  legal  set- 
tlement elsewhere  within  the  state,  by  which  an  earlier  settlement  would  be 
defeated,  his  settlement  is  within  the  defendant  town,  and  the  plaintiff  would 
be  entitled  to  recover  for  the  sums  lawfully  expended  for  bis  relief. 

The  evidence  admitted  showed  that  Hastings,  subsequent  to  his  honorable 
discharge  from  his  first  enlistment,  in  February,  1864,  again  enlisted,  as  a 
part  of  the  quota  of  tlie  city  of  Boston,  on  March  7,  1864,  in  the  Fifty-ninth 
Massachusetts  volunteers,  for  three  years,  deserted  August  12, 1864,  was  tried 
and  convicted  of  willful  desertion  by  court-martial,  and  was  undergoing  sen- 
tence at  the  time  the  regiment  was  mustered  out  of  service  at  the  close  of  act- 
ive hostilities,  July  30,  1865.  What  was  the  form  of  discharge  he  received 
does  not  appear.  Some  form  of  discliarge  was  necessary  to  release  him  from 
the  service.  Articles  of  War,  art  11;  Sheffield  y.  OtU,  107  Mass.  284.  It 
cannot  be  presumed  thai  he  was  discharged  otiierwise  than  as  a  convicted  de- 
serter receiving  sentence,  as  he  was  not  entitled  to  an  honorable  discharge. 

To  this  evidence  the  plaintiff  objects,  on  the  ground  of  incompetency.  It 
contends  that,  through  the  retroactive  force  of  the  statute,  Hastings  acquired 
a  settlement  in  the  defendant  town  in  February,  1864,  as  of  that  date,  by  his 
honorable  discharge  from  the  naval  force,  and  that  any  subsequent  enlistment, 
desertion ,  and  conviction  therefor,  cannot  defeat  a  settlement  already  acquired 
by  any  legal  method;  and,  further,  that  this  evidence  does  not  tend  to  prove 
"the  acquirement  of  a  new  settlement  within  the  commonwealth,  but  is  in- 
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tended  only  to  destroy  a  settlement  already  acquired. "  That  Hastings  did  not 
acquire  any  legal  settlement  by  his  enlistment  as  a  part  of  the  quota  of  the 
city  of  Boston  &  quite  clear,  and  the  evidence  in  relation  thereto  would  be  in- 
admissible if  we  could  adopt  the  plaintiff's  contention  that  Hastings  had  ac- 
qnired  a  settlement  in  February,  1864,  notwithstanding  his  subsequent  enlist- 
ment and  desertion. 

The  act  of  1865  was  passed,  as  has  been  frequently  pointed  out,  after  the 
war  had  substantially  closed  by  the  surrender  of  the  last  of  the  large  Confed- 
erate armies  on  April  26,  1865,  although  it  was  more  than  a  year  later  before 
the  president  of  the  United  States,  by  proclamation,  formally  announced  that 
the  insurrection  against  the  national  authority  was  at  an  end.  Lunenburg 
T.  Shirley,  182  Mass.  498.  This  act,  we  have  heretofore  held,  is  to  be  con- 
strued, as  far  as  possible,  as  if  it  were  in  force  at  the  time  when  the  service 
by  which  a  military  settlement  could  be  acquired  was  rendered;  but  this  con- 
struction has  been  adopted  only  when  it  has  appeared  that  the  soldier  whose 
settlement  was  discussed  was  one  to  whom  the  statute  applied.  Granville  v. 
Southampton,  138  Mass.  256.  When  it  is  said  in  Boston  v.  Wanoick,  132 
Mass.  519, 520,  that  the  setUement  conferred  upon  the  soldier  "is  not  a  settle- 
ment acquired  at  the  time  of  the  passage  of  the  statute,  but,  by  virtue  of  the 
retroactive  force  of  the  statute,  is  to  be  treated  in  all  respects  as  a  settlement 
acquired  by  him  at  the  expiration  of  his  service  for  a  term  not  less  than  a 
year,  the  court  is  dealing  with  the  efFect  of  the  military  settlements  of  those 
men  to  whom  the  statute  provisions  apply.  It  is  a  different  question  whether 
a  soldier  who  is  a  convicted  deserter  is  within  the  provisions  of  the  statute, 
and  can  have  acquired  a  military  settlement  thereby,  or  whether  he  is  one  of 
the  class  excepted  from  its  benefits,  although  he  hoi,  before  the  enlistment, 
during  the  period  of  which  his  desertion  occurred,  faithfully  served  a  previous 
enlistment  for  the  required  time,  which  service,  but  for  his  misconduct  under 
the  later  enlistment,  would  have  entitled  him  to  a  settlement  in  the  town 
with  whose  quota  he  originally  served.  The  third  section  of  the  act  of  1865, 
c.  280,  was  certainly  intended  to  exclude  certain  personb  from  the  benefits 
which  had  been  provided  by  the  earlier  sections  for  soldiers  who  had  served 
the  required  time  during  the  civil  war.  While,  in  distributing  the  public 
burden  of  supporting  the  poor,  it  was  undoubtedly  thought  proper,  by  the 
legislature,  to  impose  upon  the  town  in  whose  quota  certain  soldiers  had 
served  the  expense  of  supporting  them,  as  the  towns  to  this  extent  had  thus 
been  relieved  of  an  onerous  duty,  the  right  to  a  settlement  is  a  valuable  privi- 
lege, which  the  act  intended  to  confer  on  a  faithful  soldier.  Lunenburg  v. 
Shirley,  132  Mass.  500.  The  words  of  the  section  are:  "The  provisions  of 
this  act  shall  not  apply  to  any  person  who  shall  have  enlisted,  and  received  a 
bounty  for  such  enlistment,  in  more  than  one  town,  unless  the  second  enlist- 
ment was  made  after  an  honorable  discharge  from  the  first  term  of  service, 
nor  to  any  person  who  has  been  guilty  of  willful  desertion,  or  who  shall  have 
left  the  service  otherwise  than  by  reason  of  disability  or  an  honorable  dis- 
charge." 

Hastings  is  therefore  a  person  to  whom,  by  the  terms  of  this  section,  the 
act  does  not  apply.  He  has  been  convicted  of  willful  desertion  by  a  compe- 
tent court.  The  language  excluding  such  a  person  is  not  limited  to  the  offense 
of  desertion  committed  by  him  during  the  term  of  service,  upon  which  it  is 
sought  to  base  a  settlement,  but  is  general.  The  argument  that,  having  once 
faithfully  served,  he  acquired  a  settlement  which  could  not  be  taken  away  by 
liis  misconduct  under  a  second  enlistment,  assumes  that  the  statute  is  retroact- 
ive as  to  those  persons  to  whom  its  provisions  do  not  apply.  The  legialaturo 
was  not  ignorant  that  many  men  bad  served  under  more  than  one  enlistment, 
and  that  some  had  been  guilty  of  misconduct.  It  did  not  intend  to  confer 
the  benefit  upon  any  but  those  who  had  throughout  served  meritoriously,  and  it 
therefore  defined  certain  classes  who  should  not  receive  it.    The  first  clause 
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of  the  section  quoted,  expressly  excludes  a  soldier  from  the  settlement  which 

he  might  otherwise  acquire  from  a  second  enlistment,  unless  that  enlistment 
were  made  after  an  honorable  discbarge  from  the  first.  When  the  statute 
enacts  that  its  provisions  shall  not  apply  to  a  soldier  guilty  of  willful  deser- 
tion, we  must  hold,  conversely,  that  when  a  soldier,  during  his  second  enlist- 
ment, is  guilty  of  willful  desei'tion,  the  act  does  not  enable  him  to  gain  the 
settlement  which,  but^for  this,  he  might  have  acquired  by  virtue  of  his  first 
enlistment.  His  misconduct  does  not  defe<it  any  settlement  he  had  acquir^, 
or  deprive  him  of  anything  he  had  gained.  It  simply  places  him  within  a 
class  for  whom  the  act  is  not  intended. 

Haatings  not  having  gained  a  settlement  in  Faxton,  the  eatrj  must  be. 
judgment  aflSrmed. 

(144  Mass.  B61) 

BincH  and  Wife  t».  Hctchincb. 
(Euprtme  Judicial  Caurl  of  Moitachtuettt.    Suffolk.    June  8,  I8S7.) 

1.  COHTBACT— CoVKHAKT^-CoMSTBTJCnOII. 

In  ail  action  upon  an  indenture,  in  whicli  the  defendant  had  covenanted  to  trans- 
fer to  the  plaintiff  "the  moneys  originally  deposited  in  hpr  name  in  the  P.  Savings 
Bank,  amounting  to  about  $284,"  (the  money  so  deposited  having  previously  been 
transferred  by  the  plaintiff  to  the  defendant,)  the  words  of  the  covenant  will  ba 
construed  aa  an  agreement  by  the  defendant  to  transfer  to  the  plaintiff  all  the  money 
originally  deposited  by  the  latter  in  the  P.  Savings  Bank,  although  it  in  fact 
amounted  to  a  sum  much  greater  than  $284;  and,  where  the  defendant  has  paid 
oyer  a  part  of  the  sura  found  doe  under  the  covenant,  the  plaintiff  is  entitled  to  in- 
terest ou  the  balance,  no  demand  being  necessary. 
3.  Same— Estoppel. 

A  receipt  by  the  plaintiff  of  a  bank-book  containing  a  credit  of  $284.01,  wonid  not 
create  an  estop]>el  as  against  the  plaintiff,  where  it  appeared  that  the  latter  was  an 
ignorant  person,  and  there  was  evidence  that  she  did  not  know  what  she  was  sign- 
'  inK  when  she  put  her  mark  to  the  Indenture. 

Contract  by  Samuel  Birch  and  Eunice  Trefethen  Birch,  his  wife,  against 
Henry  Trefethen  Hutcbings,  upon  an  indenture  in  which  the  defendant  had 
covenanted  to  transfer  to  the  female  plalntifl  certain  money  originally  depos- 
ited by  the  latter  in  the  Portsmouth  Savings  Baok.  Trial  in  the  superior 
court  before  Mason,  J.,  who  found  that  the  true  construction  of  the  agree- 
ment of  April  13,  1877,  was  that  the  defendant  agreed  to  transfer  to  the  fe- 
male plaintiff  the  money  originally  deposited  in  her  name  in  the  Portsmouth 
Savings  Bank,  and  that  the  words,  "amounting  to  about  $284,"  did  not  limit 
the  amount  to  be  transferred;  also  that,  in  ascertaining  the  damages  for  the 
breach  of  the  said  agreement,  reference  might  be  had  to  interest  on  the  amount 
which  defendant  failed  to  transfer  as  an  element  of  such  damages.  To  the 
refusal  of  the  court  to  give  certain  rulings,  and  to  the  finding  of  the  court, 
the  defendant  alleged  exceptions.    The  facts  are  stated  in  the  opinion. 

P.  West  and  E.  B.  Callender,  for  defendant 

"It  is  well  settled  that  for  the  purpose  of  applying  the  terms  of  a  written 
contract  to  the  subject-matter,  and  removing  or  explaining  any  uncertiiinty  or 
ambiguity  which  arises  from  such  application,  parol  testimony  is  admissible." 
The  defendant  therefore  submits  that  the  subject-matter  of  the  transfer  was 
identified  and  was  satisfied  by  the  payment  of  the  $284.01.  The  acceptance 
of  the  bank-book,  on  which  was  credited  $284.01,  estopped  the  female  plaln- 
tifl from  claiming  that  any  other  book  or  sum  of  money  was  due  her  under 
the  contract.  Where  parties  in  dispute  have  agreed  to  a  certain  basis  of  set- 
tlement, and  have  accepted,  with  full  knowledge  of  the  facts  and  without  ob- 
jection, the  benefit  of  the  terms  of  the  settlement,  they  are  estopped  to  claim 
that  a  different  construction  should  be  put  upon  the  agreement.  Malet  v. 
Lovuenstein,  10  Ohio  St.  512.  So  one  who  accepts  the  benefit  of  a  judgment 
will  not,  therefore,  be  permitted  to  assign  error  upon  it.  Rvckman  v.  Al- 
toood,  44  111.  183.    Interest  should  not  be  allowed  in  this  case  without  evi- 
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dence  of  a' demand.  Tbe  defendant  was  not  a  M^rong^doer  jn  aiDquJring-or 
detaining  the  money,  and  until  d«a)and  cannot  be  made  liable.fur  interests 
Himty .  NeBen.  15  Pick.  605. 

H.  F.  May,  for  plaintiffs. 

As  to  the  construction  of  the  contract,  Goodtitle  y.  Southern,.  1  Maule  & 
8.  299.  Parol  evidencf)  is  adm  issible  to  vacy  or  contradict  tbe  terms  of  a  valid 
written  instiument.  Greenl.  £v.  §  275<  and  cases  cited.  JBstoppel  £rom  con- 
duct only  HTisea  where  conduct  has  been  such  as  to  mislead.  Bigelow,  Estop. 
{4th  Ed.)  544;  Willmott  v.  Barber,  15  Ch.  Div.  105;  Russdl  v.  Watta,  25 
Gh.  Div.  686;  Deteey  y.  Field,  4  Mete.  381;  Heane  v.  Soger*,  9  Barn.  &  C. 
577.  Ab  to  interest  being  allowed,  see  Dodge  v.  Perkint,  9'  Pick.  &Q^,  ^B; 
Foote  T.  Blanchard,  6  Allen,  221;  2  Sedg.  168. 170, 176.  note. 

C.  AI.I.BN.  jr.  The  declaration  is  upon  an  indenture  dated  April  13,  1877, 
trhereby  the  defendant  covenanted  "that  he  will  transfer  to  her,  the  said  Eu- 
nice, the  moneys  originally  deposited  in  her  name  in  the  Portsmouth  Sayings 
Bank,  amounting  to  about  $284."  The  answer  denies  every  allegation  of  the 
declaration,  but  it  must  now  be  assumed,  tliough  it  is  not  stated,  that  tbe  ex- 
ecution of  the  indenture- was  proved,  i :    .  . 

The  defendant's  bill  of  exceptions  is  quite  meager  in  its  statement  of  £acts« 
and  most  of  those  which  are  material  are  to  be  gathered  solely  from  the  con- 
tents of  the  indenture  itself.  From  this  source  of  information  the  circum- 
stances appear  to  have  been  as  follows:  On  February  10. 1877,  the  plaintifl 
Eunice,  before  her  niarriagBi;o.her  present  husband,  executed  to  the  defends 
ant  a  deed  which  containM  a  conveyance  of  certain  real  estate,  an  assign- 
ment of  a  mortgage  running  to  her.  and  also  a  transfer  of  "moneys  deposited 
in  savings  bank."  The  de«i  itself  is  not  before  us,  and  the  only  information 
we  have  as  to  its  oontctnte  is  what  oan  be  gathered  from  the  indenture.  There 
is  nothing  to  malte  it  dednite  what "  moneys  deposited  in  savings  banks  "  were 
included  in  the  transfer.  On  March  28,  1877.  Eunice,  being  then  married, 
executed  an  instrument,  which  was  recoi-ded  with  Suffolk  deeds,  whereby 
said  deed  to  the  defendant  was  declared  by  her  to  be  void.  On  April  13, 1877, 
a  settlement  between  her  and  the  dei'end-.mt  having  been  arrived  at.  the  in- 
denture upon  which  the  present  action  is  brought  was  executed  between  her 
and  her  hiisbiand.  of  the  first  part,  and  tbe  defendant,  of  the  second  part,  bj 
which  she  ratified  and  confirmed  her  deed  of  February  10,  1877,  and  the  de- 
fendant, among  other  things,  entered  into  the  covenant  cited  above. 

At  the  trial,  there  was  "evidence  showing  that  on  March  7, 1877,  there  was 
on  deposit  in  the  Portsmouth  Savings  Bank  to  the  credit  of  jiimes  Trefethen 
9284.01.  and  to  the  credit  of  Eunice  Trefethen  $491.72,  and  on  that  date  both 
sums  had  been  transferred  to  the  defendant."  But  it  does  not  appear  who 
James  Trefethen  was.  There  is  nothing  to  show  that  Eunice  Trefethen  ever 
had  anj^thing  to,  do  with  the  deposit  to  the  credit  of  James  Trefethen,  or  that 
she  was  aware  of  its  existence.  Theris  is  no  other  reference  to  James  Tre- 
fethen in  the  bill  of  exceptions,  or  in  any  of  the  papers  in  the  case,  except  the 
isolated  fact  above  quoted.  It  does  not  appear  that  Eunice  ever  had  any  other 
money  on  deposit  in  tbe  Portsmouth  Savings  Bank  except  the  sum  of  9491.72, 
or  that  she  ever  had  any  money  on  deposit  in  any  other  savings  bank.  There 
is  notliing  in  the  case  to  show  that  the  first  part  of  the  description  of  what  the 
defendant  agreed  to  transfer,  viz..  "the  moneys  originally  deposited  in  h«r 
name  in  the  Portsmouth  Savings  Bank,"  can,  by  any  elasticity  of  construc- 
tion, be  held  applicable  to  anything  except  the  deposit  in  her  own  name.  "We 
have  no  occasioii  to  consider  what  would  be  the  nile  of  law  if  tliis  were  oth- 
erwise. ,  • 

It  must  therefore  be  now  assumed  that  tbe  Judge  found  this  description  to 
be  without  ambiguity,  and  unsusceptible  of  more  than  one  construction.  This 
being  so.  the  case  falls  within  the  rule  that  where  tbe  descriptive  words  of  a 
v.l2N.B.no.2— 13 
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grant  are  wholly  nnarobignons,  and  are  followed  by  a  clause  repugnant,  the 
second  clause  is  to  be  rejected.  A  mistake  in  the  detail  will  not  control  the 
general  and  perfect  description.  Cutler  v.  Tu/ts,  3  Pick.  272,  277;  Bott  v. 
Bumell,  11  Mass.  163, 167;  Melvin  v.  Proprietors  of  Locks  &  Canals,  5  Mete. 
28 ;  Keith  v.  Reynolds,  3  Greenl.  393.  The  grant  of  a  farm  on  which  J.  J .  D. 
now  lives,  to  contain  87  acres,  was  held  to  pass  the  whole  farm  containing  149 
acres.  Jackson  v.  Barringer,  15  Johns.  471.  See,  also,  Shep.  Touch.  100; 
3  Washb.  Real  Prop.  ♦628,  *630.  The  devise  of  "all  that  my  farm  called 
•  Trogues  Farm,'  now  in  the  occupation  of  A.  C,"  was  held  to  include  lands 
which  were  a  part  of  that  farm,  though  not  in  the  occupation  of  A.  C.  Qood- 
Utle  T.  Southern,  1  Maiile  &  S.  299.  So  here,  since  the  words  of  description 
are  without  ambiguity,  they  must  prevail  over  the  inconsistent  statement  of 
the  amount.  If  this  construction  does  not  carry  out  the  intention  of  the  par- 
ties, the  defendant's  proper  remedy  was  to  se^  for  a  reformation  of  the  in- 
denture.   Its  true  construction,  as  it  stands,  is  all  that  is  before  us. 

It  further  appears  that  a  witness  for  the  defense  was  allowed  to  give  cer> 
tain  testimony  which  was  "without  contradiction."  This  is  not  equivalent 
to  a  statement  Ihat  the  court  found  his  testimony  to  be  true.  But,  even  as- 
suming its  truth,  so  long  as  the  indenture  stood  as  it  was,  and  there  was  no 
application  for  its  reformation,  and  the  question  was  simply  as  to  its  legal 
construction,  the  testimony  given  was  ineffectual. 

The  receipt  by  Eunice  of  the  bank-book  containing  s  credit  of  $284.01, 
which  sur^  had  been  transferred  to  her  by  the  defendant,  created  no  estoppel. 
Yarious  elements  of  an  estoppel  are  wanting.  She  appears  to  have  been  an 
ignorant  woman.  She  signed  the  indenture  with  her  mark.  It  was  read  to 
her,  instead  of  her  reading  it  herself.  There  may  have  been  a  mistake  on  her 
part.    No  injury  has  happened  to  the  defendant  in  consequence. 

Interest  was  properly  allowed.  No  demand  was  necessary.  The  promise 
implied  a  transfer  at  once.    Exceptions  overruled. 


a20  in.  SM)  ^  -r^ 

Cox  e.  FiERCB. 

(Supreme  Omrt  of  Illinoit.    May  12,  1887.) 

BqUITV— MaSTEB'b  RePOHT— ExCKPnOHB— EVIDBKCB. 

In  Illinois,  upon  the  hearing  of  exceptions  to  a  master's  report  in  a  suit  In  equity 
for  an  accounting  between  partners,  which  has  been  referred  to  him  ander  theactof 
March  16, 1872,  (2  Gross.  St.  1873,  p.  35,  i  39,)  it  is  notcompetent  to  bear  any  evidence 
that  was  not  before  the  master  when  he  made  Ills  report,  as  section  31  of  chapter  51 
of  the  Revised  Statutes  of  Illinois,  1874.  allowing  either  party  to  asnit  in  chancery 
to  offer  oral  testimony  in  such  a  case,  must  be  construed  to  mean  the  right  to  in- 
troduce testimony  beiore  the  master. 

Appeal  from  appellate  court.  Second  district. 

if.  ahalUnherger,  B.  F.  Thompson,  and  James  H.  Miller,  for  Jerry  M. 
Cox,  appellant.    Miles  A.  Fuller,  for  Allen  M.  Pierce,  appellee. 

ScHOLFiELD,  J.    A  full  statement  of  this  case  will  be  found  in  21  Bradw. 

,  and  we  entirely  concur  in  the  conclusion  there  reached,  and  in  all  that  is 

there  said  on  the  questions  of  fact. 

We  deem  It  necessary  to  notice  here  only  one  question  of  law  discussed  In 
the  arguments  of  counsel.  The  bill  is  for  an  account  of  partnership  dealings. 
An  answer  was  filed  putting  in  issue  the  material  allegations  of  the  bill,  and 
to  this  there  was  filed  a  replication.  The  court  afterwards  referred  the  cause 
to  the  master  in  chancery  to  take  the  evidence  and  report  it  to  the  court,  and 
thereafter  the  court  further  ordered  that  the  master  in  chancery,  "on  conclud- 
ing the  taking  of  testimony,  state  the  account  between  the  said  parties,  and 
report  the  same,  with  the  evidence  taken  by  him,"  to  the  court.  The  master 
in  chancery  proceeded,  in  compliance  with  this  order,  to  take  the  testimony. 
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and  state  the  accgunt  between  the  pai-ties,  and  he  prepared  a  report  thereof, 
which  he  submitted  to  the  respective  parties.  The  present  appellant  filed 
exceptions  to  the  report,  which  the  master  disallowed.  The  report,  together 
with  the  evidence  taken,  and  appellant's  exceptions  to  the  report,  were  then 
filed  in  the  circuit  court.  By  agreement  of  parties  entered  of  record,  the 
chancellor  heard  the  case  upon  the  report,  exceptions,  etc.,  and  accompany- 
ing evidence  in  vacation,  and  then  sustiiined  the  exceptions,  and  decreed  that 
the  cause  be  again  referred  to  the  master,  and  that  he  restate  the  account. 
In  obedience  to  this  order  the  master  restated  the  account,  and  made  a  report 
tliereof  to  the  respective  parties,  and  tlie  appellant  filed  exceptions  to  this  re- 
port also,  but  the  master  disallowed  them.  This  report,  and  the  exceptions 
thereto,  and  the  evidence  taken,  were  afterwards  filed  in  the  circuit  court, 
and  appellant  there  renewed  his  exceptions  to  the  master's  report,  but  they 
were  overruled  by  the  court.  And  thereupon  appellant,  after  identifying 
certain  books  as  the  account  books  of  the  firm,  offered  to  read  them  in' evi- 
dence, but  the  court  refused  to  allow  tbem  to  be  so  read.  Appellant  then 
offered  to  prove  by  oral  evidence  facts  tending  to  show  that  the  account,  as 
stated  by  the  master,  was  not  correctly  stated,  but  the  court  likewise  refused 
to  allow  this  proof  to  be  made;  and  thereupon  decree  was  rendered,  in  con- 
formity with  the  master's  report,  in  favor  of  appellee. 

Prior  to  the  act  of  February  12,  1849,  (Scales,  Comp.  166,)  oral  evidence 
was  not  heard  in  chancery  cases,  but  all  evidence  was  presented  by  deposi- 
tions. That  act,  however,  provided  that,  "on  the  trial  of  any  suit  in  chan- 
cery, the  evidence  on  the  part  of  either  plaintiff  or  defendant  may  be  given 
orally."  And  in  Otoens  v.  Ranntead,  22  111.  161,  it  was  held  that  the  court 
cannot  deprive  parties  of  their  rights,  under  the  statute,  to  introduce  oral  ev- 
idence, by  a  rule  of  court  excluding  it  unless  10  days'  previous  notice  of  the 
intention  to  offer  such  evidence  shall  be  given.  And  in  Maker  v.  Bull,  39 
lU.  531,  it  was  held  that  the  court  cannot,  by  an  order  to  close  proofs  by  a  par- 
ticular time,  prevent  a  party  from  giving  oral  evidence,  under  this  statute, 
on  the  hearing.  Neither  case,  however,  it  will  be  noticed,  has  any  relevancy 
to  a  bearing  before  a  master  in  chancei-y,  and  when  they  were  decided  there 
was  no  statutory  provision  authorizing  a  reference  to  a  master  in  chancery. 
Since  these  cases  were  decided,  our  legislature,  by  an  act  approved  March  15, 
1872,  (2  Gross,  St.  1873,  p.  35.  §  39,)  has  enacted:  "The  court  may,  upon  de- 
fault or  upon  issue  being  joim-d,  refer  the  cause  to  a  master  in  chancery,  or 
special  commissioners,  to  take  and  report  evidence,  with  or  witliout  his  con- 
clusions thereupon."  See,  also,  note  at  bottom  of  page  36,  Id.  This  section 
is  reproduced  literally  as  section  89  of  chapter  22,  entitled  "Chancery,"  in  the 
Bevision  of  1874.  And  the  substance  of  the  act  of  February  12,  1849,  is  re- 
produced in  that  Bevision  as  section  38  of  chapter  51,  entitled  "Evidence  and 
Depositions,"  in  these  words:  "On  the  trial  of  every  suit  in  chancery,  oral 
testimony  shall  be  taken  when  desired  by  either  party."  These  sections  must, 
then,  be  construed  as  parts  of  a  single  system,  and  so  as  to  give  effect  to  both. 
We  cannot  suppose  that  the  legislature  intended  to  confer  upon  the  circuit 
courts  so  useless  a  power  as  that  of  referring  causes  to  masters  in  chancery 
to  take  and  report  the  evidence,  together  with  their  conclusions  thereon,  when 
such  evidence  and  report  might  be  entirely  disregarded  by  either  party,  and 
the  court  be  required  to  again  listen  to  all  the  evidence  detailed  orally  by  wit- 
nesses. The  words  "the  evidence  in  the  case"  unquestionably  mean  all  the 
evidence  in  the  case;  and  the  only  purpose  in  allowing  it  to  be  referred  to  the 
master  to  take  it  and  report  it,  with  or  without  his  conclusions  therein,  to  the 
court,  is  to  lighten,  to  that  extent,  the  labors  of  the  court.  It  must  there- 
fore have  been  intended  that  oral  evidence,  instead  of  depositions,  shall  be 
taken  on  the  trial  of  every  suit  in  chancery,  when  desired  by  either  party; 
but  when  it  is  referred  to  the  master  to  take  and  report  the  evidence  in  the 
case,  and  his  conclusions  thereon,  all  the  evidence,  whether  in  depositions  oc 
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document,  or  to  be  detailed  by  the  mouths  of  living  witnesses,  must  be  intro- 
duced before  him ;  and  when  thus  Introduced,  and  afterwards  properly  re- 
ported by  the  master  to  the  court,  it  is,  in  the  language  of  section  '68,  c.  51. 
supra,  "taken  on  the  trial."  And,  on  the  assumption  that  this  is  the  correct 
construction  of  the  sections,  we  held,  in  Prince  t.  Cutler,  69  111.  267,  that, 
upon  hearing  exceptions  to  the  master's  report,  it  is  not  competent  to  hear 
any  evidence  that  was  not  before  the  master  when  he  made  his  report.  See 
page  272.  If  the  evidence  offered  was  not  admissible  upon  the  question  of 
confirming  the  report,  it  cannot  be  admissible  to  contradict  It;  for  to  allow  it 
for  that  purpose  would  be  only  to  do  indirectly  what  is  not  allowed  to  be  done 
directly. 
The  ruling  was  right.    The  judgment  of  the  appellate  court  is  affirmed. 


020  III.  IS24) 

PmsBO  and  others  t>.  Goodsfeed,  Ex'r,  and  others. 

{Sttprem»  Court  of  IBinotB.    May  12,  1887.) 

L  JuDOKSKT — Km  Adjudicata — Master's  Rkpobt. 

In  an  action  brongbt  by  a  hosbaod  against  his  diTorced  wife,  concerning  real  es- 
tate which  she  claimed  as  her  separate  property,  the  wife,  after  the  death  of  the 
husband,  filed  a  supplemental  cross-bill  aeainst  his  executors,  asking,  among  other 
things,  for  an  accounting  of  the  rents  and  profits  of  the  laud.  The  cause  was  re- 
ferrM  to  a  master.  Held,  that  where,  on  appeal,  that  part  only  of  the  decision  of 
the  lower  court  is  reversed  which  dismisses  the  supplemental  cross-bill,  and  ap- 
proves the  master's  report  the  subsequent  report  of  the  mast^,  which  finds  the 
rents  and  profits  upon  a  different  basis  from  his  former  report,  Is  not  barred,  as  be- 
ing ra  adjudicata,  by  the  former  report. 

S.  MoRTGAOE — MoBtOAOEE  XK  POSSESSION — AccOCNTIira. 

Mortgagees  in  possession  of  the  mortgaged  property  are  only  required  to  account 
to  the  mortgagor  for  actual  receipts,  unless  it  is  shown  that  more  could  have  been 
realized  by  reasonable  diligence. 

t.  EXICUTOBB — ^AlIHOHT  TO  DrVO-BOZD  WiFB— AOOOUBTIIIO. 

Where  a  husband,  on  being  divorced  from  his- wife,  agreed  to  pay  her  $600  per 
year  as  alimony,  on  the  understanding  that  he  should  be  entitled  to  certain  real 
estate  of  hers,  and,  after  his  death,  his  executors  supposing  the  rents  of  such  real 
property  to  belons;  to  the  estate,  pay  40  per  cent,  dividend  on  claims  against  the  es- 
tate which  were  in  the  seventh  class  in  their  order  of  priority,  and  in  which  class 
alimonr  is  ranked,  which  dividend  they  could  not  have  paid  without  reiving  on 
the  said  rents,  and  accordingly  paid  to  the  wife  $1,125,  as  alimony,  and  the  court 
afterwards  decides  that  the  said  real  property  belongs  to  the  wife,  held,  that  the  ali- 
mony paid  should  be  refiinded,  and  charged  up  to  the  wife  in  accounting  for  the 
rents  and  profits  of  said  real  property. 

i.  Sakx. 

Held,  alto,  that  the  fact  that  certain  creditors  of  the  seventh  class  had  been  paid 
40  per  cent,  dividend,  which  they  were  not  entitled  to  receive,  was  no  reason  why 
the  wife,  or  any  other  seventh-class  creditor,  should  receive  such  a  dividend. 

S.  Same — Pukqhase  of  Mobtqaob. 

Where  au  executor,  in  the  belief  that  mortgagea  property  belongs  to  the  estate, 
purchases  a  mortgage  at  a  discount,  with  his  own  individual  money,  but  makes  no 
profit  out  of  the  transaction,  the  niortKagor  will  not  be  entitled  to  a  rebate  of  the 
discount. 

S.  AocoDHTiHQ — Bents  akd  Pbofitb— Insukaucb. 

In  accounting  to  the  divorced  wife  of  a  deceased  persoii  for  the  rents  and  profits 
of  land,  while  in  possession  of  the  deceased  and  his  executors  under  claim  of  title, 
money  paid  for  insurance  by  those  in  charge  of  the  property,  and  for  its  benefit,  is 
properly  deducted. 

T.  ExEcoTOBS — Assets — Iiirs  Iksubakce. 

The  proceeds  of  an  insurance  policy  procured  by  a  husband  upon  hislife^  and 
payable  to  his  wife,  belong  to  her,  and  not  to  the  estate,  upon  his  death. 

Appeal  from  Second  district. 

22.  B.  Barber,  for  Sarah  Pinneo  and  others,  appellants.    Qamaey  Jk  Knoat, 
for  Prancis  Goodspeed  and  others,  appellees. 

Sheldon,  J.    This  is  the  same  case  which  is  reported  in  87  HI.  290,  and 
again  in  104  111.  184«  the  opinions  wherein  are  referred  to  for  a  full  stato- 
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ment  of  the  facts.  Present  attention  to  some  of  them  may  be  necessary  in 
order  to  any  proper  understanding  of  this  opinion. 

In  1866,  Horace  Haff  died  Intestate,  seized  in  fee  of  a  certain  300  acres  of 
land  and  other  real  estate,  leaving  him  survivingSarah  Ann  Haff, his  widow, 
and  Sarah  Fargo,  wife  of  Orange  T.  Fargo,  and  Edwin  G.  Haff,  his  only  cliil- 
dren  and  heirs  at  law.  On  January  28,  1868,  said  widow  and  heirs  at  law 
of  Horace  Haff  made  adjustment  of  dower,  and  partition  of  his  estate  by 
deeds  duly  executed.  This  300  acres  was  taken  by  Sarah  Fargo  as  her  share 
of  inherited  real  estate,  and,  by  consent,  the  deeds  for  their  interest  therein 
were  made  by  Edwin  G.  Haff  and  Sarah  Ann  Haff  to  Orange  T.  Fargo.  At 
the  same  time  Orange  T.  Fargo  made  his  note  for  $2,000,  payable  to  Sarah 
Ann  Haff  in  two  years,  with  interest  at  10  per  cent,  per  annum  to  satisfy 
her  dower;  and  Orange  T.  Fargo  and  Sivrah  Fargo,  bis  wife,  gave  their  mort- 
gage on  the  land  to  Sarah  Ann  Haff  to  secure  the  payment  of  the  note. 
Afterwards  a  decree  of  divorce  was  obtained  by  Orange  T.  Fargo  from  his 
wifb,  under  and  in  pursuance  of  which  he  was  to  pay  her  for  alimony  $500 
annually,  payable  quarter  yearly  during  her  life,  and  a  deed  was  executed 
vesting  the  entire  title  of  said  300  acres  in  him.  Soon  after,  Sarah  Fargo, 
conceiving  that  a  fraud  had  been  practiced  upon  her,  went  to  the  house  of 
Orange  T.,  and  took  possession  of  this  deed,  and  carried  it  away.  Thereupon 
Orange  T.  Fargo,  on  January  7,  1871,  filed  the  original  bill  in  this  cause 
against  Sarah  Fargo  to  compel  her  to  restore  said  deed  to  him,  and  to  prevent 
her  from  conveying  or  incumbering  the  title.  The  circuit  court  decreed  in 
bis  favor,  and  that  decree  was  reversed  in  87  111.  290.  The  cause  was  re- 
manded to  the  circuit  court,  and  prosecuted  to  another  decree  therein  of  date 
March  10,  1881,  from  which  said  Sarah,  then  remarried  to  John  B.  Pinneo, 
appealed  to  this  court,  and  the  decree  was  reversed,  the  opinion  being  thttt  in 
104  IlL  184. 

One  of  the  errors  there  was  the  dismissal  of  the  sapplemental  cross-bill  of 
appellants.  On  the  cause  coming  back  to  the  circuit  court,  the  supplemental 
cross-bill  was  eliminated  and  amended  in  accordance  with  the  suggestions  of 
this  court,  and  was  refiled  February  12,  1884.  The  amended  supplemental 
cross-bill  alleges  that  Orange  T.  Fargo,  November  3,  1874,  died  puasesaed  <^ 
the  300  acres  of  land  in  question,  holding  it  as  tenant  by  the  curtesy  at  the 
time  of  his  death,  subject  to  the  reversionary  interest  of  his  former  wife,  now 
Sarah  Pinneo;  that  he  gave  directions  in  his  will,  as  sliown  by  the  record;  that 
the  executor  and  executrix  of  the  will,  Francis  Groodspeed  and  Elizabeth  M. 
Fargo,  administered  the  estate  under  the  will,  rented  the  said  land,  and  received 
the  rents  from  the  time  of  Fargo's  death ;  that  the  amount  of  rents  ought  to  be 
taken  according  to  thefoiTuer  opinion  of  this  court;  that  a  large  amount  of 
other  property,  real  and  personal,  belonged  to  said  estate;  refers  to  the  proceed- 
ings of  the  county  court  for  a  partition  of  such  personal  estate  received.  It 
alleges  that  Elizabeth  M.  Fargo  purchased  the  $2,000  mortgage  given  by 
Fargo  and  appellant  Sarah  Pinneo  in  hip  life-time. to  Sarah  Ann  Haff,  for  the 
extinguishment  of  her  dower,  with  money  belonging  to  the  estate,  and  that 
she  ought  to  satisfy  it;  that,  in  violation  of  her  duty  as  executrix,  she  pur- 
chased it,  and  ought  not  to  be  allowed  to  profit  by  it,  and  inlerest  should  stop 
from  the  day  of  purchase;  that  Augustus  M.  Knox  had  purcliased  it  for  her, 
and  held  it  as  her  trustee,,  and  had  brought  suit  to  foreclose  the  mortgage,  and 
had  obtained  judgment  in  said  court,  and  that  case  ought  to  be  consolidated 
with  this,  and  he  be  perpetually  enjoined  from  foreclosing  the  mortgage;  that 
a  large  amount  was  due  complainant  on  her  alimony  decree  in  the  Cook  county 
circuit  court,  and  the  executors  should  have  paid  her  tbe  ratable  proportion 
of  Fargo's  estate;  and  then  follows  prayer  for  full,  true,  and  particular  an- 
swer upondefendant's  several  corporal  oaths  to  each  allegation,  with  several 
interrogatories  in  regard  to  the  amount  of  rents  on  said  300  acres  received, 
9&d  this  one:  "Poes  cot  the  whole  amount  of  rents  of  said  farm  (300  acres) 
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received  amount  to  the  sum  of  $3,975.35,  and  were  not  the  rents  of  the  farm 
received  as  the  property  of  the  estate,  and  does  he  [Goodspeed]  not  still  hold 
them  as  assets?  Why  vtrere  other  debts  paid  in  preference  to  the  mortgage? 
On  what  account  was  the  $1,125  paid  by  said  Goodspeed  to  orator?  [this  was 
on  her  alimony.]" 

The  answer  of  €rOodspeed  under  oath  completely  and  specifically  answers  as 
to  all  tlie  charges  and  interrogatories.  Elizabeth  M.  Fargo  and  Knox  also 
answered  under  oath.  Replications  were  filed,  and  the  cause  was  then  re- 
ferred to  the  master  to  state  an  account.  The  master  made  report,  and  a  de- 
cree was  accordingly  rendered  ordering  the  executors  to  pay  said  Knox,  or  to 
Elizabeth  M.  Eargo,  Sl,629.07,  to  be  applied  on  her  decree  of  foreclosure  on 
the  300-acre  tract  of  date  December  7,  1880;  that  complainant  in  the  cross- 
bill, Sarah  Pinneo,  pay  to  the  same  parties  $2,445.38,  with  6  per  cent,  interest 
from  December  7, 1886,  in  the  30  days;  that  in  default  the  master  sell  the  300 
acres,  or  so  much  as  necessary  to  pny  the  last-mentioned  sum,  the  balance  due 
on  the  decree  of  December  7, 1880.  On  appeal  to  the  appellate  court  for  the 
Second  district,  the  decree  wiis  aflSrmed,  and  an  appeal  talcen  to  this  court. 
•  One  ground  upon  whi^  the  reversal  of  thedecree  is  asked  is  for  not  allow- 
ing rents  on  the  300  acres  of  land  at  the  same  rate  allowed  by  the  former  mas- 
ter's report,  upon  which  the  decree  la.st  before  this  court  was  based,  namely, 
at  three  dollars  per  acre  per  annum,  instead  of  on  the  basis  of  the  actual  re- 
ceipts, as  was  done  by  the  miister  at  this  hearing.  It  is  claimed  our  decision 
affirmed  the  former  decree  in  this  respect,  and  so  making  it  res  ad^dicata 
that  three  dollars  per  acre  was  the  viUue  of  the  rents,  and  that  the  executors 
were  chargeable  therewith.  We  think  this  a  mistaken  view  of  that  decision. 
The  cliief  ground  for  reversal  of  the  former  decree  was  in  striking  the  supple- 
mental cross-bill  in  which  Knox  was  made  a  party  from  the  files.  It  was 
said  in  the  opinion:  "Most  of  these  complications  and  changes  of  interest  oc- 
curred after  the  filing  of  the  original  cross-bill,  and  we  are  of  the  opinion  it 
was  proper  to  bring  all  the  parties  interested  in  the  settlement  of  the  account 
before  the  court,  and  this  could  only  be  done  by  supplemental  bill;"  and  it 
was  said  Knox  was  "not  bound  by  the  statement  of  the  account,  or  any  of  the 
proceedings;"  and,  again,  that  "the  statement  of  the  account  by  the  master  is 
not  sufficiently  specific  or  comprehensive,  nor  does  it  seem  to  have  been  pre- 
pared with  reference  to  the  legal  rights  of  the  parties  to  be  affected  by  it;" 
and  in  the  concluding  portion,  that  "so  much  of  the  decree,  therefore,  as  di- 
rects a  dismissal  of  the  supplemental  cross-bill,  and  approves  of  the  report  of 
the  master,  and  directs  the  accumulated  rents  and  profits  of  the  premises  to 
be  paid  to  Knox,  is  reversed;  but  is  in  all  other  respects,  except  so  far  as  it 
may  be  modified  by  what  we  have  already  said,  afiSrmed,  and  the  cause  is  re- 
manded, with  directions  to  the  court  below  to  refer  the  cause  again  to  the 
master  for  the  purpose  of  restating  the  account,  and  for  otiier  proceedings  in 
conformity  with  the  views  here  expressed."  It  thus  plainly  appears  that 
there  was  no  confirmation  by  this  court  of  the  former  master's  report;  that 
the  decree  of  the  circuit  court,  so  far  as  it  approved  that  report,  was  reversed; 
and  that  the  cause  was  remanded,  with  directions  to  tlie  court  below  to  refer 
the  cause  again  to  the  master  for  the  purpose  of  restating  the  account.  The 
finding  of  the  former  master's  report  then  went  for  naught,  the  matter  of  the 
account  was  set  at  large,  and  the  account  was  to  be  restated  as  if  there  had 
been  no  former  one  stated.  It  was  said  in  that  former  opinion:  "The  mort- 
gage having  been  assigned  to  Goodspeed  for  the  use  of  Mrs.  Fargo  on  the 
fourteenth  of  April,  1875,  they  should  from  thence  until  the  appointment  of 
the  receiver  bo  treated  as  mortgagees  in  possession ,  and  should  account  for  the 
rents  and  profits  accordingly. 

The  rule  in  such  case  is,  as  was  stated  in  Clark  y.  Finlon,  90  111.  249,  that 
a  mortgagee  in  possession  is  only  required  to  account  for  actual  receipts,  less 
such  sums  as  he  may  have  paid  out  for  taxes  and  necessary  repairs,  unless  ife 
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is  shown  that  more  could  have  been  realized  by  reasonable  diligence;  and  see 
McConnel  v.  Holobush,  11  III.  61;  Mosier  v.  Norton,  88  111.  519.  The  mas- 
ter's report  and  decree'  now  before  us  went  upon  that  rule,  and  we  regard  them 
in  this  respect  as  correct. 

Error  Is  assigned  as  charging  appellant  Mrs.  Pinneoin  the  account,  against 
rents  received,  SI, 125,  which  had  been  receipted  for  by  her  as  payment  on  her 
alimony  decree  of  $500  per  annum,  and  in  not  crediting  the  mortgage  note 
with  a  40  per  cent,  dividend,  as  other  seventh-class  claims  were  credited.  It 
is  true -the  sums  composing  this  amount  of  SI,  125  were  paid  upon  the  alimony 
decree,  and  specifically  receipted  for  as  so  paid;  and  it  is  e4ually  true  that 
they  were  so  paid  under  a  mistake  of  fact,  and  that  Mrs.  Pinneo  was  not  en- 
titled to  have  them  so  paid.  The  payments  were  made  upon  the  understand- 
ing that  the  300  acres  belonged  to  the  estate 'of  Fargo.  It  had  been  so  de- 
termined by  a  decree  of  the  circuit  court  on  his  original  bill  herein.  Eargo's 
will  provided  that  if  the  appellant  Sarah  Fargo  lived,  the  300  acres  in  ques- 
tion could  not  be  sold,  and  the  quarterly  instal1men1»  to  her  conid  be  paid 
from  the  rents  of  said  land;  but,  if  she  should  die,  then  the  said  land  might 
be  sold,  at  the  option  of  the  executors  of  the  will,  as  in  their  judgment  should 
seem  best.  The  proceeds  of  the  sale  of  this  land,  and  all  of  such  other  prop- 
erty as  the  testator  should  die  possessed  of,  was  to  be  divided  equally  among 
bis  four  children,  or  as  many  of  them  as  should  be  living.  The  executors  in 
execution  of  the  will,  and  upon  the  faith  of  the  decree  of  the  circuit  court 
which  had  adjudged  the  land  to  belong  to.  Orange  T.  Fargo,  proceeded  upon 
the  assumption  that  the  land  was  his,  and  went  on  paying  out  from  the  rents 
thereof  the  installments  of  the  alimony  decree  as  they  became  due,  until  this 
court -reversed  the  decree  of  the  circuit  court,  and  decided  that  Mrs.  Fargo 
was  rightfully  entitled  to  the  SOO  acres  in  question. 

In  March,  1876,  the  executors,  upon  the  supposition  that  these  rents  from 
the  300  acres  belonged  to  the  estate,  obtained  an  order  from  the  county  court 
to  pay  a  dividend  of  40  per  cent,  on  the  seventh-class  claims  against  the  es- 
tate, and  made  such  payments  on  certain  of  them  to  the  amount  of  $1,389.07. 
which  was  approved  by  the  county  court;  but  no  portion  was  paid  on  the  ali- 
mony decree  other  than  the  01,125,  and  none  on  the  mortgage  debt.  With 
these  rents  as  assets,  the  executors  were  able  to  malie  that  dividend  on  seventh- 
class  claims  from  the  assets  of  the  estate.  Without  the  rents,  there  were  no 
funds  of  the  estate  applicable  to  the  pajrment  of  any  claims  in  the  seventh 
dass,  but  they  would  all  be  absorbed  in  the  payment  of  claims  in  the  prior 
dasses  which  had  precedence  to  the  seventh-class  claims.  It  turned  out  then, 
when  this  court  decided  the  300  acres  in  question  to  belong  to  Sarah  Fargo, 
now  Pinneo,  that  all  payments  on  seventh-class  claims  had  been  made  without 
right  on  the  part  of  the  owners  to  have  them  paid,  and  that  they  should  re- 
fund such  payments  to  the  executors.  The  payments  which  had  been  made 
to  Mrs.  Fargo  on  the  alimony  decree  were  made  on  a  seventh-class  claim. 
She  was  not  entitled  to  receive  them,  and  she  is  made  to  refund  them,  as  she 
should  do,  by  applying  the  alimony  payments  to  the  rents.  The  rents  from 
tbeSOO  acres,  under  the  decision  of  ttiis  court,  all  belonged  to  her,  and  she  gets 
all  of  them  under  the  decree.  She  is  not  entitled  to  have  anything  more  from 
the  assets  of  the  estate.  Because  the  executors,  under  mistake,  made  pay- 
ments on  the  alimony  decree,  when  Mrs.  Fargo  was  not  entitled  to  have  them 
made,  equity  will  not  bold  the  executors  to  such  mistake,  but  will  relieve 
against  it  so  far  as  may  be  done. 

As  some  of  the  creditors  of  the  seventh  class  have  been  paid  a  dividend  of 
40  per  cent,  on  their  claims,  it  is  insisted  that  equality  should  be  observed; 
and  that  that  requires  that  appellant  Pinneo  should  likewise  be  paid  the  same 
dividend  on  her  seventh-class  claim,  and  that  the  same  dividend  should  be 
paid  on  the  mortgage  note,  which  is  in  the  same  seventh  class.  Equality  is 
to  be  enforced  only  where  it  may  be  consistently  with  equity.    Because  others 
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havd,  nndeor  mistake,  been  paid  a  dividend  on  their  seventh-class  claims  which 
they  were  not  in  right  entitled  to  receive,  it  is  not  equitable,  and  the  princi- 
ple of  equity  does  not  require,  that  appellant  also  should  have  payment  of  a 
dividend  made  to  her  on  her  seventh-class  claim  which  she  is  not  entitled  to 
receive,  or  that  any  other  seventh-class  creditor  should  have  the  dividend  paid 
on  his  claim.  We  see  no  error  in  charging  this  $1,125  against  rents,  or  in  not 
crediting  the  mortgage  note  with  a  40  per  cent,  dividend.  The  executrix, 
Elizabeth  M.  Fargo,  on  April  15,  1875,  purchased  the  note  given  by  Orange 
T.  Fargo  to  Sarah  Ann  Haff,  and  the  mortgage  given  by  the  former  and  Sarah 
Fargo,  now  Pinneo,  to  secure  its  payment,  for  82,800,  there  being  then 
82,944.95  dne  and  unpaid  on  the  note ;  the  purchaser  thus  getting  an  abatement 
of  $144.95  from  the  face  of  the  note.  It  is  not  insisted  by  appellant  Pinneo, 
this  abatement  should  have  been  allowed  her  from  her  mortgage;  that  the  ex- 
ecutrix, intbe  fiduciary  relation  she  occupied,  could  not  make  for  herself  any 
profit  out  of  the  propei-ty.  The  purchase  was  made  by  the  executrix  with  her 
own  individual  nioney.  There  were  no  assets  of  the  estate  from  Which  any 
thing  could  be  paid  upon  the  mortgage.  We  do  not  see  that  there  was  any 
profit  by  the  executrix  in  the'  transaction  of  the  purchase  of  the  note  and 
mortgage,  but  loss,  rather.  In  the  purchase  there  was  $800  paid  for  accrued 
interest.  There  was  upon  this  sum  the  loss  of  any  interest  up  to  the  time  of 
the  master's  report,  for  10  years,  which  would  much  more  than  overbalance 
the  amount  of  the  discount  made  upon  i^e  purchase.  We  fail  to  perceive 
wherein  it  was  in  any  way  inequitable  to  decree  for  the  amount  which  was 
due  upon  the  note  according  to  its  tenor. 

It  is  claimed  there  was  error  in  allowing  $34  insurance  money.  This  money 
was  paid  for  insurance  on  the  property,  from  the  rents,  by  the  executors  who 
were  in  the  management  of  the  proparty.  It  was  paid  for  the  benefit  of  the 
property,  and  nothing  appears  in  the  case  to  rebut  the  inference  that,  in  case 
of  a  loss,  the  insurance  money  would  have  been  payable  to  the  owner  of  the 
property.     We  cannot  say  this  item  was  erroneously  allowed. 

Orange  T.  FargOi  in  his  life-time,  procured  a  policy  of  insurance  upon  his 
life  of  $5,000,  payable  to  his  then  wife,  Elizabeth  M.  Fargo,  upon  whiiih, 
after  his  death,  she  received  from  the  insurance  company  the  sum  of  $4,956.91. 
Error  is  claimed  in  not  finding  that  the  proceeds  of  said  life  insurance  policy 
were  assets  of  the  estate  of  Orange  T.  Fargo.  Mrs.  Fargo  states  in  her  an- 
swer that,  with  the  exception  of  two  or  three,  she  paid  the  premiums  on  said 
policy  of  insurance  from  her  own  means.  But,  irrespective  of  that,  the  pol- 
icy evidently  belonged  to  the  wife,  and  she  was  entitled  to  all  the  benefit  from 
it.  Pingree  v,  Joiiea,  80  111.  177.  The  fact  of  Fargo  giving  the  policy  to  his 
wife  by  his  will  is  remarked  upon  as- showing  that  the  policy  belonged  to  him. 
That  might  be  evidence  of  how  he  considered  it,  but  manifestly  could  have  no 
eftect  to  change  the  contract  which  was  evinced  bv  the  policy  itself,  or  to  de- 
termine in  whom  was  the  right  to  its  benefit. 

Complaint  is  made  in  respect  of  exceptions  to  answers,  in  the  disallowance 
thereof,  and  refusal  of  leave  to  file  exceptions.  From  the  nature  of  the  ex- 
ceptions, we  are  unable  to  perceive  any  harm  Which  could  have  resulted  to 
appellants  from  the  court's  ruling  in  that  regard.  There  was  no  lack  of  full- 
ness in  the  answers,  but  the  objection  was  the  reverse;  that  the  answers  were 
too  full,  that  they  contained  immaterial  matter,  and  were  not  responsive  to 
the  bill.  Whether  so  or  not,  the  court  would  regard  them  as  evidence  only 
so  far  as  they  were  material  and  responsive  to  the  bill.  There  was  enough 
of  them  which  was  responsive  to  the  bill  to  sustain  the  decree. 

Exceptions  were  taken  to  the  master's  report  that  it- was  not  stat«d  in  ac- 
cord with  the  directions  of  this  court  in  that  regard,  nor  in  conformity  with 
the  directions  of  the  circuit  court,  and  error  is  alleged  in  not  sustaining  these 
exceptions.    We  find  no  error  in  this  respect. 

The  judgment  of  the  appellate  court  will  be  aflSrmed. 
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UABmr  and  others  «.  Bwirr. 
(Supreme  Court  of  Illinois.    May  12, 1S87.) 

L  MHaRANIOB'  LnKS— CONIHAOTOR't  B0in>— FlUSS— BiTBCT. 

Under  Bev.  St  lU.  (Starr  &  G)  a  82,  J  43,  which  provides  that  a  contractor's 
oond  witu  the  owner,  for  the  nse  of  any  person  who  shall  furnish  labor  and 
material,  may  be  filed  at  any  time  aftw  the  mabine  of  the  contract,  it  is  not 
essential  that  the  bond  should  be  filed  before  the  institution  of  a  suit  to  enforce 
a  ben,  in  order  to  have  the  effect  of  discharging  all  liens  accruing  prior  to  socb 
fibng,  as  declared  in  that  section. 
S,  Sake — EaroBCEUEKT. 

Where  a  contractor  has  filed  a  bond  under  Rev.  St.  III.  (Starr  &  C.)  e.  82,  ?  43,  for 
the  benefit  of  all  persons  who  may  do  work  or  furnish  material  uuder  such  con- 
tract, with  the  effect  of  discharging  all  liens  accruing  prior  to  sucli  filing,  the  court 
may  proceed  with  a  suit  to  enforce  a  lien  instituted  before  such  filing,  and  fix  the 
amonnt  doe  on  a  disputed  account ;  but  it  is  error  for  such  court  to  render  a  decree 
in  personam  for  the  amount  found  due. 
S.  Appeal — Pasties — Mechanics'  Liens. 

The  discharge  provided  for  by  the  statute  Is  for  the  benefit  of  the  contractor,  as 
well  as  the  owner,  and  he  has  the  right  to  be  heard  on  appeal,  although  the  owner 
has  not  appealed. 
4.  Sake— SmLEMEirt  or  Aooomns. 

In  a  suit  to  enforce  a  mechanic's  lien  involving  disputed  aooonnts,  the  appellate 
court  decided  that  a  decree  rendered  in  penonam  was  erroneous,  and  reveised  the 
judgment  of  the  trial  court  wholly,  without  passing  upon  the  assignments  of  error 
on  the  diapnted  accounts.  Held,  that  the  decree  should  not  have  been  wholly  re- 
versed witbont  passing  upon  sueh  assignments. 

Appeal  from  appellate  court,  First  district. 
Action  to  enforce  m^tianic's  lien. 

Joseph  B.  Leake,  for  Hugh  Mactia  and  others,  appellants.  8.  E.  Dale  and 
F.  W,  Bicker,  for  Edgar  D.  Swift  and  others,  appellees. 

Sheldok,  J.  We  are  of  opinion  the  demurrer  was  rightly  sustained  to  the 
petition  to  proceed  no  further  In  the  suits,  but  to  dismiss  theih.  The  statute 
relating  to  liens  provides  for  a  mechanic's  lien  in  favor  of  a  subcontractor,  as 
well  as  in  favor  of  the  original  contractor.  Section  42  of  the  act  is  as  follows: 
"Upon  entering  into  a  contract  to  do  anj  work  or  furnish  material  for  which 
a  lien  might  accrue  under  section  1  of  this  act,  if  the  contractor  will  enter 
into  a  bond  with  the  owner,  for  the  use  of  all  persons  who  may  do  work  or 
furnish  materials  pursuant  to  such  contract,  conditioned  for  the  payment  of 
all  just  claims  for  such  work  or  materials  as  they  become  due,  (which  bond 
shall  be  in  such  an  amount,  not  less  than  the  price  agreed  to  be  puid  for  the 
pei-formance  of  such  contract,  and  with  such  surety  as  shall  be  approved  by 
the  judge  of  the  circuit  court,  or  a  master  in  chancery  of  said  court,  J  and  shall 
file  the  same  in  the  ofQce  of  the  clerk  of  said  court,  then  no  lien  shall  attach 
in  favor  of  such  subcontractor,  mechanic,  or  other  person."  Section  43  is: 
"A  like  bond  may  be  made  and  filed,  as  provided  in  the  foregoing  section,  at 
any  time  after  the  making  of  such  contract,  and  shall  have  the  effect  to  dis- 
charge all  such  liens  as  shall  have  accrued  before  the  filing  thereof,  and  to 
prevent  the  accruing  of  any  such  liens  thereafter." 

It  is  insisted  that  tlie  bond  provided  for  in  this  forty-third  section  should 
be  made  and  filed  before  the  institution  of  a  suit  to  enforce  the  lien.  But  that 
certainly  is  not  the  reading  of  the  section.  It  says  plainly,  the  bond  may  be 
made  and  filed  at  any  time  after  the  making  of  the  cotitract.  There  is  no 
ambiguity  here,  and  the  words  used  must  have  their  natural  meaning,  unless 
some  absurd  or  injurious  consequence  would  result  which  the  legislature 
manifestly  could  not  haVe  Intended.  There  is  nothing  of  that  sort  here. 
The  rule  is  that,  if  the  statute  is  plain  and  unambiguous,  there  is  no  room  for 
construction;  that  it  is  not  allowable  to  interpret  what  has  no  need  of  inter- 
pretation.   Sedg.  St.  &  Const.  Lawi  227,  231. 
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If  it  were  the  consequence  of  giving  the  bonds  that  there  must  be  dismissal 
of  the  suits,  and  ail  that  had  been  done  in  them  become  of  no  effect,  to  avoid 
such  an  inconvenient  result  there  might  be  some  justification  for  the  con- 
struction claimed,  that  the  l)ond  should  be  filed  before  suit  brought  for  en- 
forcement of  the  lien.  There  had  been  here  a  protracted  litigation  over  the 
amounts  which  were  due,  there  was  a  receipt  in  the  case  giving  rise  to  a  severe 
contest  as  to  its  forgery,  many  witnesses  had  been  examined  on  both  sides,  a 
large  amount  of  time  consumed,  and  large  expenditures  incurred.  The  trial  had 
been  had  and  concluded,  but  the  decision  not  announced.  That  all  this  would 
have  been  in  vain,  and  go  for  nothing,  would  be  a  most  injurious  result.  We 
do  not  think  that  was  a  necessary  result.  The  suit  was  instituted  to  enforce 
a  security  on  real  estate, — a  lien.  In  place  of  this,  there  became  substituted 
another  security, — the  bond.  To  the  enforcement  of  either  security,  there 
was  necessity  for  determination  of  the  same  question  of  the  amounts  due! 
The  inquiry  in  that  respect  which  had  been  prosecuted  to  enf  ore  the  security 
of  the  lien  we  think  might,  after  the  giving  of  the  bonds,  l>e  continued  in  its 
prosecution  to  the  end,  for  the  purpose  of  fixing  the  amounts  due  in  aid  of  the 
enforcement  of  the  security  of  the  bond  when  that  should  be  sought;  so  that, 
when  suit  came  to  be  brought  upon  the  bond,  the  amounts  due  would  have 
already  been  ascertained  and  declared,  and  there  would  not  be  need,  in  this 
respect,  to  go  over  again  and  relitigate  anew  what  had  been  litigated  to  such 
an  extent  in  the  lien  suit  before  the  bond  was  filed. 

We  think  the  court  did  right  in  refusing  to  dismiss  the  suit,  and  in  pro- 
ceeding to  find  and  declare  the  amounts  due,  but  that  there  was  error  in  ren- 
dering a  decree  in  personam,  and  in  decreeing  a  lien.  The  proceeding  to 
establish  a  mechanic's  lien  is  a  statutoiy  one,  and  must  be  governed  by  the 
provisions  of  the  statute.  The  law  do3s  not  contemplate  that  in  such  a  pro- 
ceeding there  shall  be  any  decree  in  personam,  except  where  there  has  been 
establishment  of  the  lien,  and  decree  for  the  deficiency  after  sale  made  of  the 
subject  of  the  lien.  The  statute  is  explicit  that  the  bond  shall  have  the  effect 
to  discharge  the  lien,  and  the  decree  should  have  allowed  it  the  effect  which 
the  statute  declares  it  shall  have. 

It  is  said  that  the  lien  only  concerns  the  owners,  that  they  have  not  ap- 
pealed, and  that  Swift,  the  contractor,  cannot  be  heard  to  make  objection  on 
account  of  the  decree  of  the  lien,  because  he  is  not  prejudiced  by  the  lien.  We 
think  the  discharge  of  the  lien  is  for  the  benefit  of  the  contractor,  as  well  as 
the  owner.  While  the  lien  remains,  the  fund  due  the  contractor  is  locked  up, 
held  in  the  hands  of  the  owner,  to  be  paid  to  the  subcontractor  if  found  en- 
titled to  it.  It  is  the  contractor's  interest  that  the  fund  be  not  so  held,  that  it 
shall  be  free  to  be  paid  over  to  him,  and  to  admit  of  any  dealing  between  him- 
self and  the  owner  which  they  may  desire  to  have  unembarrassed  by  the  lien. 
We  deem  Swift  to  have  sufficient  interest  in  the  matter  of  decreeing  a  lien  to 
entitle  him  to  make  objection  on  account  of  it. 

We  agree  with  the  appellate  court  that  there  was  no  error  in  refusing  to 
dismiss  the  suits,  and  that  there  was  error  in  decreeing  a  lien.  In  its  opin- 
ion, which  we  have  before  us,  that  court  only  considers  and  passes  upon  these 
two  assignments  of  error,  saying  it  was  unnecessary  to  consider  other  errors  as- 
signed, and  that  the  decrees  must  be  reversed,  and  gives  judgment  accord- 
ingly. It  did  not  follow,  from  the  error  in  decreeing  a  lien,  that  the  decrees 
must  be  reversed  entirely,  but  only  that  they  should  be  reversed  in  part,  in 
so  far  as  they  decreed  liens.  The  other  errors  assigned,  among  which  is  one 
as  to  the  amounts  found  due,  were  never  in  fact  considered  or  passed  upon  by 
that  court,  and  yet  it  in  efCect  sustains  that  assignment  of  error  by  reversing 
the  decrees  wholly.  Had  the  cases  gone  back  to  the  trial  court,  there  would 
have  bad  to  have  been  retrial  there  of  the  issues  as  to  the  amount  due,  when 
there  bad  been  no  determination  by  the  court  of  review  that  the  former  finding 
on  those  issues  was  erroneous.    And  as  it  now  stands  there  is  no  finding  as  to 
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amounts  due,  and  in  a  suit  upon  the  bond  there  would  have  to  be  the  same 
retrial  of  those  issues. 

In  order  to  a  reversal  of  the  decrees  entirely,  we  think  the  other  errors  as- 
signed, or  at  least  the  one  as  to  the  amount  due,  should  have  been  considered 
and  passed  upon  by  the  appellate  court.  The  judgment  of  that  court  will  be 
reversed,  and  the  causes  remanded  for  further  proceedings  there  conformable 
to  this  opinion. 


0»  ni.  860)  „ 

{Supreme  Court  of  lUinoit.    May  12,  1887.) 

Equrrr— Release  or  Moktqaoe — Rbscibsioh.  , 

Plaintiff  held  a  mortgage  upon  a  house  and  land  of  defendant,  his  son-in-law. 
In  consequence  of  business  troable,  he  released  the  mortgage  and  notes  and  ^ave 
defendant  the  control  of  the  premises,  with  ultimate  ownership  after  plaintiff's 
death,  apon  a  promise  by  defendant  to  pay  the  rents  to  plaintifTduring  life-time, 
and  sell  the  properly  for  his  support,  if  need  be.  Subsequently  defendant  refused 
to  perform  his  promise,  wiitch,  it  appeared  from  evidence,  lie  never  had  any  inten- 
tion of  performing.  Held,  that  plaintiff  was  entitled  to  a  decree  setting  aside  the 
release,  and  for  foreclosure  of  the  mortgage. 

Appeal  from  appellate  court.  First  district. 

Thomas  Shirley,  for  Wm .  Henschel  and  others,  appellants.  Arnold  Tripp, 
for  Franz  Mamero,  appellee. 

MuLKEY,  J.  Franz  Mamero  and  wife,  by  deed  bearing  date  February  28, 
1874,  conveyeyed  to  his  son-in-law,  William  Henschel,  a  house  and  lot  on 
Sedgwick  street,  Chicago,  being  the  premises  now  in  controversy.  The  con- 
sideration, as  expressed  in  the  deed,  was  $3,000,  thoagli  nothing  in  fact  was 
paid.  The  day  before  the  deed  was  recorded,  to- wit,  on  the  second  of  March, 
1874,  Henschel  executed  to  Mamero  his  two  promissory  notes,  one  for  81,000, 
and  the  other  for  $2,000,  and  both  payable  three  years  after  date,  with  In- 
terest at  the  rate  of  10  per  cent,  per  annum.  These  notes  were  secured  by 
separate  trust  deeds  on  the  premises,  executed  by  Henschel  and  wife  to  Gus- 
tavus  Trost  as  trustee.  By  deeds  of  release  respectively  bearing  date  Febru- 
ary 24,  1877,  and  September  22,  1881,  said  trust  deeds  were  released,  and  the 
deeds  of  release  on  the  day  last  named  were  placed  on  record.  On  the  same 
day  there  was  filed  for  record  a  trust  deed  bearing  date  September  13,  1881, 
executed  by  Henschel  and  wife,  conveying  the  premises  in  question  to  Conrad 
NiehoS  to  secure  Henschel's  note  to  Mamero  of  even  date  therewith  for  the 
sum  of  $8,000,  due  three  years  after  date,  with  interest  at  6  per  cent,  per  an- 
num, payable  half  yearly.  It  was  agreed,  at  the  time  of  this  transaction,  as 
it  was  when  the  former  notes  and  trust  deeds  were  executed,  that  Mamero 
should  have  control  of  the  property,  collect  rents,  etc.,  until  Henschel  should 
pay  the  note  last  above  mentioned,  and  that  upon  such  payment  the  property 
was  to  be  his.  Nothing  being  paid  upon  the  notes,  Mamero  continued  to  con- 
trol the  property,  collect  rents,  etc.,  as  he  always  had  before,  until  in  June, 
1883,  when,  on  the  occasion  of  a  difficulty  between  Mamero  and  one  Zipperich 
in  respect  to  certain  alterations  and  improvements  which  the  latter  had  con- 
tracted to  make  in  the  house  on  the  premises,  and  which  Mamero  and  Henschel 
did  not  then  want  made,  it  was  concluded,  after  consultation  with  counsel, 
that,  for  the  purpose  of  preventing  the  enforcement  of  Mamero's  improvident 
agreement  with  Zipperich,  the  note  held  by  the  former  against  Henschel 
should  be  canceled,  the  trust  deed  to  Nieboff  released,  and  that  thereafter 
Henschel  should  collect  the  rents,  so  that  he  might  appear  the  absolute 
owner  of  the  property.  As  an  additional  inducement  to  consummate  this 
scheme  Mamero's  great  age  was  pressed  upon  him  as  a  reason  why  he  should 
not  have  the  care  and  the  responsibility  of  looking  after  tlie  property,  and, 
with  a  like  purpose,  he  was  assured  that  the  rents,  after  payment  of  taxes. 
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etc.,  should  be  paid  over  to  him  daring  life,  and,  if  aecessary,  the  property 
ifcs^  should  be  applied  to  his  support  whenever  he  requested  it.  On  his 
death,  however,  the  property,  or  whatever  was  left  of  it,  was  to  go  to 
Henschel.  This  agreement,  which  was  at  once  carried  into  effect,  was 
brought  about  in  a  large  degree  by  the  active  co-operation  of  Henschel.  The 
note  was  canceled,  the  trust  deed  released,  without  Mamero's  receiving  axsent 
from  Henschel  or  any  one  else.  All  he  received  was  Henschel's  hollow  verbal 
promises,  which  he  now  repudiates.  At  the  time  of  this  last  transaction, 
Mamero  was  70  or  71  years  of  age,  and  it  may  be  presumed  that  his  advanced 
age  had  much  to  do  with  his  entering  into  so  unwise  and  improvident  an  ar- 
rangement, which  stripped  him  of  ttie  means  of  support,  and  placed  him  at 
the  mercy  of  one  who  has  proved  faithless  to  the  trust  reposed  in  him.  Some 
time  before  the  filing  of  the  present  bill,  Henschel  commenced  threatening  to 
sell  the  property  and  to  go  to  Europe,  and  proposed  taking  Mamero  along 
with  him.  The  latter  declined  to  go,  and  Henschel  then  told  him  he  (Henschel) 
should  keep  the  property,  and  ordered  Mamero  to  leave  his  house,  which  he 
did,  and  shortly  thereafter  filed  in  the  superior  coui-t  of  Cook  county  the  pres- 
ent bill,  praying  that  the  original  deed  from  Mamero  to  Henschel  be  so  re- 
formed as  to  conform  to  the  intentions  of  the  parties,  but,  in  the  event  that 
could  not  be  done,  that  the  release  of  the  twenty-second  of  September,  ISHl, 
be  set  aside,  and  that  the  deed  of  trust  to  Kielioff  be  foreclosed,  etc. 

The  superior  court,  on  the  hearing,  entered  a  decree  dismissing  the  bill, 
which,  on  Mamero's  appeal,  was  reversed  by  the  appellate  court  for  the  first 
district,  and  the  cause  was  remanded,  with  directions  to  the  superior  court  "to 
enter  a  decree  setting  aside  the  cancellation  of  said  note,  and  vacating  the  re- 
lease of  the  deed  of  trust,  and  for  a  foreclosure  of  the  deed  of  trust,  and  for 
a  sale  of  the  mortgaged  premises  for  tlie  amount  appearing  to  be  due  on  said 
note."  The  question  to  be  determined  here  is  whether  the  judgment  and 
order  of  the  appellate  court  are  warranted  by  the  facts  appearing  in  the  record, 
and  which  are  in  brief  as  above  stated. 

This  question  must  be  answered  in  the  afl^mative.  To  solve  it  otherwise 
would  be  to  hold  that  equity  is  powerless  to  prevent  the  consummation  of  a 
palpable  fraud,  resulting  in  the  grossest  injustice.  That  appellee  bad  a  valid 
mortgage  on  the  property  in  question  for  $3,000  or  more  on  the  twenty-second 
of  September,  1881 ;  that  he  was  induced  to  release  the  mortgage,  and  cancel 
the  evidence  of  the  debt,  by  appellant's  express  agreement  that  appellee  should 
enjoy  the  rents,  issues,  and  profits  of  the  premises  during  his  life;  and  that  he 
should  even  have  the  property  itself  sold,  and  tlie  proceeds  applied  to  his  own 
use,  if  he  required  it, — is  clearly  shown  by  the  decided  weight  of  the  evidence. 

We  are  also  of  opinion  that  the  facts  and  circumstances  shown  fairly  jus- 
tify the  inference  that  the  promises  and  assurances  made  by  Henschel  to 
Mamero  in  respect  to  the  property  were  so  made  without  any  intention  of 
performing  them,  and,  this  being  so,  the  statute  of  frauds  clearly  has  no 
application  to  the  case.  In  addition  to  all  this,  it  is  evident  from  the  transac- 
tions between  the  parties  that  appellee  never  intended  to  part  with  the  use 
and  enjoyment  of  the  premises  during  Itis  life  without  being  paid  the  amount 
of  his  mortgage,  and  his  mortgage  was  released  upon  this  express  under- 
standing. Having  repudiated  his  agreement, — the  only  consideration  for  re- 
lease,— why  may  not  equity,  for  the  purpose  of  preventing  a  failure  of  justice, 
treat  the  moi-tgage  as  still  existing,  and  thus  place  the  parties  in  the  same 
position  as  they  were  before  the  transaction  occurred?  It  is  said  in  "Wait  on 
Actions  and  Defense8,(volume  4,  p.  548:)  "Equity  will  keep  an  incumbrance 
alive,  or  consider  it  extinguished,  as  will  best  serve  the  ends  of  justice,  and 
the  actual  just  Intent  of  tlie  parties;"  citing  OoiUdlng  v.  Buntter,  9  Wis.  513; 
Champney  v.  Coope,  32  If.  Y.  543. 

This  well-rccognized  principle  of  equity  finds  illustration  in  many  well-con- 
«idered  cases  under  a  great  variety  of  circumstances.    Thus,  in  Hale  v.  Mor- 
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gan,  €8  III.  244,  where  the  bolder  of  the  mortgage,  through  bis  agent,  bad  de- 
livered a  release  thereof  to  the  assignee  of  the  equity  of  redemption,  on  the 
rerbal  promise  of  the  latter  that  he  would  pay  the  balance  due  on  the  mort- 
gage in  a  short  time,  and  afterwards  refused  to  do  bo,  it  was  held  the  mort- 
gage might  be  foreclosed,  notwithstanding  the  release.  Indeed,  it  is  a  gen- 
er^  principle  that  a  release  or  discharge  of  a  mortgage  obtained  through  mis- 
take or  fraud  will,  as  between  the  parties,  be  held  inoperative,  and  no  defense 
to  its  foreclosure.  2  Jones,  Mortg.  §  966.  Closely  allied  to  this  principle  is 
the  one  upon  which  courts  of  equity  act  in  treating  the  holder  of  the  legal 
title  to  property  wrongly  obtained  as  a  mere  trustee  of  the  rightful  owner. 

TIius  It  is  said  in  2  Pomeroy's  Equity,  (section  1055:)  "A  second  well-set- 
tled and  even  common  form  of  trusts  ex  malefloio  occurs  whenever  a  person 
acquires  the  legal  title  to  land  or  other  property  by  means  of  an  intention- 
ally false  and  fraudulent  verbal  promise  to  hold  the  same  for  a  certain  speci- 
fied purpose;  as,  for  example,  a  promise  to  convey  the  land  to  a  designated 
person,  or  to  reconvey  it  to  the  grantor  and  the  like. "  In  all  such  cases,  equity 
fastens  a  trust  upon  the  property  itself,  and  follows  it  into  the  hands  of  the 
wrongful  owner. 

Looking  at  the  subsequent  conduct  of  the  appellant,  there  is  but  little  doubt 
that  his  promises  to  appellee,  by  which  the  latter  was  induced  to  cancel  the 
note  and  release  the  trust  deed,  were  made  with  the  intention  of  never  peiv 
forming  them.  K  so,  whatever  property  rights  he  thereby  acquired  at  law 
were  held  by  him  in  equity  In  trust  for  appellee.  Without  prolonging  the 
discussion,  suffice  it  to  say  we  are  fully  satisfied  with  the  conclusion  reached 
in  this  case  by  the  appellate  court,  as  well  as  the  grounds  upon  which  it 
rested.  The  view  we  have  taken  of  it  is  sustained  with  more  or  less  direct 
ness  by  the  following  cases:  Frazier  v.  Miller,  16  111.  48;  Roakafelloto  t. 
Neweomh,  57  111.  186;  Oard  v.  Oard,  59  lU.  46;  Jonet  v.  Neely,  72  111.  4^. 

Judgment  aiflrmed. 

(uo  in.  at) 

BtTRLiNOTON  Ins.  Co.  d.  Johnbom  and  others. 
(Suprame  Court  of  lUinoii.    Msy  12,  1887.) 
Bond — ConBisccnoH — Liabiuty — Pbihcipal  and  Aobnt. 

A  written  contract  was  entered  into  between  an  insurance  company  and  certain 
special  agents,  and  in  pnrsnance  of  said  contract  the  agents  executed  a  bond  to  the 
jT'onrance  company,  with  snretiee,  providing  for  the  niitbfal  performance  of  the 
contract,  and,  among  other  thinfn,  "that  said  agents  shonld  pay  to  said  company 
all  balances, sums  of  money,  and  other  property  which  shall  be  due  to  said  oom- 
pany."  SelcL,  in  an  action  on  the  bond,  that  the  sureties  were  not  liable  for  excess 
of  moneys  advanced  to  the  agents,  at  their  request,  for  commiisions  and  expenses, 
snch  advances  not  being  provided  for  in  the  contract. 

Appeal  from  appellate  court,  Third  district. 

Kerrick,  I/uoaa  d  Spencer,  for  Burlington  Ins.  Co.,  appellant.  Tipton  A 
Beaoer  and  A.  J.  Barr,  for  S.  ii.  &  W.  ¥.  Johnson  and  others,  appellees. 

Scott,  C.  J.  This  suit  was  brought  by  the  Burlington  Insurance  Company 
against  8.  M.  Johnson  and  W.  F.  Johnson,  and  their  sureties,  on  a  bond. 
The  declaration,  as  last  amended,  contains  only  a  single  count,  to  which  the 
circuit  court  sustained  the  demurrer  interposed  by  defendants,  and,  plaintiff 
electing  to  stand  by  its  declaration,  final  judgment  was  entered  in  favor  of 
defendants.  That  judgment  was  aiHrmed  in  the  appellate  court  of  the  Third 
district,  and  plaintiff  brings  the  case  to  this  court  on  its  further  appeal. 

The  bond  declared  on  was  given  in  pursuance  of  the  fifteenth  clause  of  an 
agreement  entered  into  between  S.  M.  Johnson  and  W.  F.  Johnson  and  plain- 
tiff. The  other  defendants  are  sureties  for  the  principals  in  the  bond.  The 
contract  between  the  principals  and  the  insurance  company,  and  the  bond  in 
suit,  are  both  set  out  at  length  in  the  declaration.    It  is  averred  the  bond  was 
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given  in  pursuance  with  the  written  contract,  and  was  to  secure  the  faithful 
performance  of  the  contract  by  the  principal  defendants.  On  looking  into  the 
contract,  it  is  seen  what  covenants  the  sureties  obligated  themselves  that  the 
principals  should  perform,  or,  in  default  thereof,  they  would  become  liable. 
A  rule  of  law  having  a  direct  application  to  the  case  is,  the  undei-taking  of  a 
surety  is  to  be  strictly  construed,  and  his  liability  will  not  be  extended  beyond 
the  precise  words  of  his  agreement,  either  by  implication  or  by  construction. 
Applying  this  well-understood  doctrine,  the  contract  between  the  principals 
and  plaintiff  flxee  the  measure  of  the  liability  of  the  sureties,  and  beyond 
or  outside  of  that  agreement  the  sureties  are  liable  for  no  default  of  their 
principals.  It  is  important,  then,  to  inquire  what  duties  the  principals  owed 
to  plaintiff  under  the  conti-act.they  failed  to  perform.  It  is  averred  in  the 
declaration,  "that,  after  the  execution  of  the  above-mentioned  contract  and 
bond,  the  defendants  S.  M.  and  W.  F.  Johnson  entered  upon  the  performance 
of  such  contract,  and  from  thence,  at  various  times,  to  the  time  of  the  ter- 
mination of  said  agency,  the  said  S.  M.  and  W.  F.  Johnson  requested  the 
ylaintifl  to  advance  money  to  them,  as  such  agents,  to  pay  commissions,  ex- 
penses, etc.,  and  to  enable  them,  the  said  S.  M.  and  W.  F.  Johnson,  to  pros- 
ecute and  carry  on  the  said  business  of  the  plaintiff,  as  such  agents,  under 
the  first-mentioned  contract,  and  with  the  agreement  and  understanding,  on 
the  part  of  the  plaintiff  and  the  said  S.  M.  and  W.  F.  Johnson,  that  they,  the 
said  S.  M.  and  W.  F.  Johnson,  on  demand,  would  pay  and  return  to  the  plain- 
tiff any  and  all  money  so  received  by  them  and  due  from  them  as  such  agents 
as  aforesaid.  And  thereupon,  to-wit,  at  various  and  divers  times,  and  after 
the  time  of  such  request,  on  such  and  other  like  requests  from  the  said  S.  M. 
and  W.  F.  Johnson,  the  plaintiff  did  advance  to  the  said  8.  M.  and  W.  F. 
Johnson,  as  such  agents,  for  the  purpose  aforesaid,  large  sums  of  money,  to- 
wlt,  ten  thousand  dollars." 

It  nowhere  appears  in  the  contract  that  plaintiff  was  to  advance  any  money 
to  their  agents  for  the  purposes  stated  In  the  averments  of  the  declaration,  or, 
indeed,  for  any  other  purpose,  nor  does  it  contain  any  covenant  they  shall 
repay  any  money  advanced  to  them.  It  cannot  be  claimed,  with  any  show  of 
reason,  the  bond  obligates  the  sureties  to  be  responsible  for  the  default  of  the 
principals  to  perform  any  duty  or  obligation  arising  out  of  a  contract,  or 
otherwise,  not  fairly  within  the  provisions  of  the  written  contract  between 
the  parties,  in  pursuance  with  which  the  bond  was  entered  into.  That  would 
be  to  enlarge  the  undertaking  of  the  sureties,  which  the  law  will  not  permit. 
The  inoney  advanced  to  their  agents,  according  to  the  averments  in  the  dec- 
laration, is  outside  of  the  terms  of  the  written  agreement.  The  legal  effect 
of  the  bond  of  the  sureties  is  that  their  principals  should  perform  and  observe 
all  the  covenants  and  undertakings  contained  in  the  written  contract,  but  noth- 
ing beyond  what  may  fairly  be  said  to  be  within  its  term.  Should  it  be  held 
the  sureties  are  liable  for  moneys  advanced  to  the  agents  of  plaintiff,  although 
for  their  business,  by  the  same  parity  of  reasoning  they  could  be  held  liable 
for  the  default  of  the  agents  to  perform  any  other  agreement  they  miglit  make 
with  the  insurance  company  outside  of  the  written  contract  concerning  their 
business.  There  is  no  warrant  of  law  for  extending  tlie  liability  of  the  sureties 
to  such  an  unreasonable  extent.  Clearly,  the  money  advanced  by  plaintiff  to 
its  agents  was  not  advanced  under  the  terms  of  the  written  contract,  and  the 
sureties  are  not  liable  for  the  default  of  the  agents  in  regard  to  it.  It  Is  not 
covered  by  the  conditions  of  the  bond  of  the  sureties. 

The  judgment  of  the  appellate  court  will  be  afhrmed. 


Digitized  by 


Google 


m.]  CHICAGO  &  E.  I.  B.  00.  V,  PEOPLE.  207 

(120  III.  667) 

GmcAoo  &  E.  I.  B.  Co.  «.  People,  for  the  Use  of  Tilton. 

{Supreme  Court  of  lUinoU.    May  12,  1887.) 

1.  RAILSOAD  COHPANIBS — Nbgligehck — Statdtort  Pbkawt. 

Under  section  87,  e.  114,  Rev.  St.  111.  1885,  which  provides  that  whenever  a  rail- 
road conii>any  shall  run  a  train  through  a  city,  town,  or  village  at  a  greater  rat«  of 
speed  than  is  permitted  by  such  municipality,  such  company  shall  be  liable  to  the 
person  aggrieved  for  all  damages  done  the  person  or  property  by  such  train,  and 
that  "said  person  aggrieved  by  the  violation  of  any  of  the  provisions  of  this  section 
shall  have  an  action  against  said  company  to  recover  a  penalty  of  not  less  than 
$100,"  etc,.,  held  that  a  person  injured  through  his  horse  being  frightened  by  a  train 
run  at  a  greater  rate  of  speed  than  was  permitted  by  to\Vn  ordinance,  although 
without  actual  collision,  had  an  action  for  the  penalty  against  the  company. 

2.  Afpeai, — Admission' OP  Evidbhce — GenebaIi  Objection. 

Where  a  general  objection  is  made  at  the  trial  to  the  admission  of  a  town  ordi- 
nance in  evidence,  and  no  specific  objection  pointed  out,  it  is  too  late  to  nrge  such 
specific  objection  In  the  appellate  court. 

Error  to  appellate  court.  Third  district. 

Wm.  Armstrong,  for  Chicago  &  £.  I.  B.  Co.,  plaintiff  in  error.  H.  M. 
Steely  and  F.  Bookwcdter,  for  People,  etc.,  defendant  in  error. 

SCOX7,  C.  J.  This  action  was  brought  in  the  name  of  the  people  of  the 
state  of  Illinois,  for  the  use  of  Frederick  Tilton,  against  the  Chicago  &  East- 
ern Illinois  Railroad  Company,  to  recover  a  penalty  Imposed  by  the  act  of 
1877  amendatory  of  section  62,  c.  114,  Bev.  St.  1874.  On  the  trial  in  the  cir- 
cuit court,  plaintiff  recovered  a  judgment  for  $100,  which  was  affirmed  in 
the  appellate  court  of  the  Third  district,  and  defendant  brings  the  case  to  this 
court  on  error. 

Concei-ning  some  of  the  facts  no  controversy  existed  at  the  trial,  and  all 
controverted  facts,  of  course,  have  been  settled  by  the  verdict  and  the  judg- 
ment of  the  appellate  court.  It  seems  the  party  for  whose  use  this  suit  was 
brought  was  about  to  pass  over  defendant's  road  at  a  point  where  the  track 
crosses  a  street  in  the  city  of  Hoopestown,  and  just  as  he  was  about  to  drive 
upon  the  track  a  train  came  along,  which  frightened  his  horses  so  much,  that 
they  turned  around  suddenly,  and  upset  the  carriage,  causing  injury  to  him 
and  his  daughter  that  was  in  the  carriage  with  him,  and  perhaps  doing  some 
damage  to  bis  carriage  and  horses.  An  ordinance  of  the  city  was  given  in 
evidence,  limiting  the  speed  of  trains  to  a  rate  not  exceeding  six  miles  an  hour 
within  the  corporate  limits,  except  in  the  case  of  passenger  trains,  providing 
that  they  might  be  run  at  a  rate  not  exceeding  ten  miles  an  hour.  An  objec- 
tion taken  to  the  admission  of  this  ordinance  in  evidence  will  be  noticed  further 
on.  It  is  alleged  the  train  was  being  run  at  a  greater  rate  of  speed  than  was 
lawful  under  the  ordinance,  and,  as  the  evidence  as  to  that  fact  is  contradio- 
tory  in  the  extreme,  it  will'  be  understood  it  was  found  it  was  running  at  an 
unlawful  rate  of  speed,  and  in  the  further  consideration  of  the  case  that  fact 
will  be  taken  as  fully  proved  as  alleged. 

The  section  of  the  statute  under  which  this  suit  was  brought  is  as  follovra: 
"Wlienever  any  railroad  corporation,  by  itself  or  agents,  run  any  train,  loco- 
motive engine,  or  car  at  a  greater  rate  of  speed,  in  or  through  the  corporated 
limits  of  any  city,  town,  or  village,  than  is  permitted  by  any  ordinance  of  such 
city,  town,  or  village,  such  coiporation  shall  be  liable  to  the  person  aggrieved 
for  all  damages  done  to  the  person  or  property  by  such  train,  locomotive  en- 
gine, or  car;  and  the  same  shall  be  presumed  to  have  been  done  by  the  negli- 
gence of  the  said  corporation  or  their  agents;  and,  in  addition  to  such  penal- 
ties as  may  be  provided  by  such  city,  town,  or  village,  the  person  aggrieved 
by  the  violation  of  any  provision  of  this  section  shall  have  an  action  against 
such  corporation,  so  violating  any  of  the  provisions,  to  recover  a  penaJty  of 
not  less  than  one  hundred  dollars,  nor  more  than  two  hundred  dollars,  to  be 
recovered  in  any  court  of  competent  jurisdiction." 
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The  point  is  made,  there  can  be  no  recovery  because  no  damage  was  done 
either  to  the  person  of  the  party,  or  bis  property,  by  any  "train,  locomotive 
engine,  or  car"  of  defendant;  that  is,  there  was  no  actual  collision.  The  case 
of  Sohertg  V.  IndianapoHa,  JB^  &  W.  Ry.  Co. ,  107  lU.  577,  is  cited  in  support  of 
the  position  taken.  That  case  holds,  when  the  fences  the  statute  requires 
shall  be  erected  are  not  made  as  therein  required,  or  when  such  fences  are  not 
kept  in  good  repair,  such  corporation  is  not  liable  for  dan)age  done  to  stock, 
unless  the  injury  is  caused  by  actual  collision  or  contact  with  the  engine  or 
cars.  But  the  principle  of  that  case  can  have  no  application  to  the  case  be- 
ing considered.  This  suit  was  not  brought  to  recover  for  "damages  done  to 
the  person  or  property  by  such  train,  locomotive  engine,  or  car."  It  wan 
brought  to  recover  the  penalty  imposed  for  the  "violation  of  any  provision  of 
this  section"  of  the  statute.  The  defendant  has  treated  the  case  as  one  strictly 
to  recover  a  penalty;  otherwise  this  court  would  have  no  jurisdiction  to  hear 
and  determine  its  appeal,  as  the  sum  involved  is  less  than  $1,000.  No  claim 
is  made  for  any  damage  done  either  to  the  person  or  property  of  the  party  for 
whose  use  the  suit  was  brought.  It  is  simply  to  recover  the  penalty  imposed 
in  favor  of  the  party  aggrieved  by  a  violation  of  a  provision  of  this  section  of 
the  statute.  One  provision  restricted  the  speed  of  trains  to  a  rate  not  exceed- 
ing that  provided  by  ordinance  of  any  city,  town,  or  village.  The  e%'idence 
tends  to  show  defendant's  train  was  ran  at  a  rate  of  speed  greater  than  was 
allowable  by  the  city  ordinance  in  evidence,  and  that  fact  must  be  taken  as 
established.  The  evidence  also  tends  to  show  the  beneficiary  plaintiff  was 
"aggrieved"  by  the  wrongful  conduct  of  defendant;  and  assuming  that  to  be 
true,  As  must  be  done,  the  case  shows  a  clear  and  palpable  violalion  of  one 
provision  of  the  statute,  for  which  an  action  is  given. 

Plaintiffs  offered  in  evidence  chapter  18  of  the  ordinances  of  the  city  of 
Hoopestown  relating  to  railronds  and  railroad  trains,  And  read,  against  the 
objection  of  defendant,  so  much  as  related  to  the  speed  of  trains  within  the 
corporate  limits.  The  objection  taken  at  the  trial  was  simply  a  general  one. 
No  specific  objection  was  pointed  out.  It  is  now  insisted  there  is  no  proof 
the  ordinance  was  ever  published,  or  that  it  was  an  ordinance  of  the  city  of 
Hoopestown.  Had  these  specific  objections  been  made  "t  the  trial,  no  doubt 
the  proof  might  have  been  made  fuller,  if  any  necessity  ^xisted  for  doing  so. 
It  is  now  too  late  to  insist  upon  such  minor  objections  not  made  ih  the  trial 
court.  The  case  of  Doyle  v.  Village  of  Bradford,  90  111.  416,  Is  conclusive 
on  this  tjranch  of  the  case.  The  criticism  made  upon  the  instruction  given 
for  plaintiff  is  founded  upon  a  misapprehension  of  the  meaning.-  It  does  not 
assume  the  existence  of  certain  facts,  as  counsel  seem  to  suppose.  Conced- 
ing, as  may  be  done,  the  instruction  is  not  strictly  accurate  in  some  of  its  ex- 
pressions, still  it  contained  nothing  that  could  prejudice  the  defense  defend- 
ant was  endeavoring  to  make,  or  that  was  calculated  to  mislead  the  jury  on 
the  true  issues  involved. 

The  judgment  of  the  appellate  court  will  be  afiBrmed. 
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Kaiser  v.  Alezakdeb  and  another.* 

(atprniM  JudiHal  Ontrt  of  Mauachutttti.    Saflblk.    January  12  and  Febmaiy  2&.  1887.) 

L  ExccpnoNS— PBTmox  to  Pbotb  —  Rbpobt  or  ComnasioirBB— Rbcomuiral. 

Where,  in  a  petition  to  prove  exceptions,  a  eoniniissioner  has  been  appointed, 
and  hag  tiled  his  report,  it  is  within  the  power  of  the  supreme  court,  in  its  discre- 
tion, to  recommit  the  report  to  the  commissioner,  with  directions  to  report  the 
evidence,  althongh  the  party  who  nialces  ihe  motion  to  recommit  did  not,  at  the 
bearing  before  the  commiasioner,  request  that  the  evidence  be  reported. 

1.  Same — Ouaonomi  to  Fbtitioh — WAirut. 

After  the  filing  of  the  report  of  a  oommlasioner  to  whom  «  petition  to  prove  ex- 
ceptions has  been  referred,  it  is  too  late  to  object  that  the  petition  is  not  verified  in 
accordance  with  the  thirtieth  rule  of  this  court  which  provides  that  a  party  seeking 
to  prove  the  truth  of  a  bill  of  exceptions  shall  file  a  petition  "verified  by  affidavit 

3.  EviDKKCK — Books  of  Account — To  Whom  Cbedit  Givek. 

In  an  action  for  goods  sold  tbe  books  of  original  entry  of  a  party,  supported  by 
the  Buppletory  oath  of  the  person  who  made  the  entries,  ar«  not  admissible  to  prove 
to  whom  credit  was  tdven. 

The  first  case  was  a  petition  filed  March  25, 1885,  to  prove  exceptions  al* 
leged  by  one  Maximilian  Kaiser  in  an  action  brought  by  him  against  one 
Charles  Alexander  and  others,  and. disallowed  by  Blodqett,  J.,  who  tried 
the  case  in  the  superior  court,  and  who  allowed  a  difCerent  bill  of  exceptions. 
The  petition  was  signed,  "Maxisuxjan  Kaiser,  by  his  Attorney,  B.  A.  B. 
Abbott;"  and  had  attached  to  it  a  jurat,  signed  by  a  justice  of  the  peace,  as 
follows:  "Then  personally  appeareid  the  above-named  S.  A.  B.  Abbott,  and 
made  oath  that  the  tacts  set  forth  in  tbe  foregoing  petition,  and  all  the  alle- 
gations by  him  subscribed,  are  true,  to  the  best  of  my  knowledge  and  belief." 

The  bill  of  exceptions,  as  tendered  by  the  petitioner,  was  as  follows:  "This 
was  an  action  of  contract.  The  declaration  and  answer  are  referred  to  and 
made  part  of  this  bill  of  exceptions.  Tbe  declaration  consists  of  a  single 
count  upon  an  account  annexed.  All  but  three  of  the  items  in  the  account 
annexed  are  for  goods  sold  and  delivered  by  the  plaintiffs  to  the  defendant. 
The  three  last  items  are  as  follows:  Frost  Note,  834.55.  protest,  91.81, 
935.86:  judgment  on  Howard  A.  Tucker,  912.21;  interest,  9560.  At  the 
trial  the  defendant  contended  that,  if  the  goods  described  in  the  declaration 
were  sold  by  the  plaintiffs,  they  were  not  sold  to  him,  thedefendant.  Among 
other  evidence  tending  to  prove  that  these  goods  were  sold  and  delivered  to 
the  defendant,  the  plaintiffs  offered  their  books  of  original  entry,  supported 
by  the  suppletory  oath  of  the  clerk  who  made  the  entries.  The  defendant  ob- 
jected to  the  admission  of  the  entries  in  these  books  for  the  purpose  of  show- 
ing that  credit  was  given  to  the  defendant  for  the  goods  in  question,  but  the 
presiding  justice  admitted  the  books  for  this  purpose,  as  well  as  for  the  pur- 
pose of  showing  a  delivery  of  the  goods,  and  to  this  ruling  the  defendant  ex- 
cepted. Before  tbe  plaintiffs  began  to  put  In  their  case,  the  defendant  noti- 
fied them  and  the  court  that  he  should  object  to  the  admission  of  any  evidence 
in  support  of  the  three  items  before  set  forth,  on  the  ground  that  nothing 
was  recoverable  upon  them  under  the  pleadings.  To  prove  the  item  '  Judg- 
ment on  Howard  A.  Tncker,'  the  plaintiffs  offered  evidence  tending  to  prove 
that  they  made  an  agreement  with  the  defendant  to  sue  one  Tucker  upod  a 
claim  that  tbe  defendant  had  against  Tucker,  if  the  plaintiffs  would  pay  the 
expenses  of  the  suit;  that  they  caused  suit  to  be  brought  against  Tucker,  and 
obtained  judgment  therein  tor  the  benefit  of  the  defendant,  and  that  they  paid 
the  sum  set  forth  in  the  item  for  the  services  of  the  attorney  who  conducted 
the  suit.  Tlie  defendant  excepted  to  the  admission  of  this  evidence.  To 
prove  the  item  'Fiost  Note,'  eto.,  the  plaintiffs  offered  in  evidence  a  note 

>6ee  lees  perfect  report  of  tUs  case,  10  N.  E.  Rep.  180. 
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purporting  to  be  made  by  one  Frost,  payable  to  the  order  of  the  defendant, 
and  by  him  indorsed  in  blank,  together  with  evidence  tending  to  show  that 
they  were  holders  of  said  note.  The  defendant  objected  to  the  admission  of 
this  evidence,  upon  the  ground  that  it  was  inadmissible  under  the  pleadings; 
but  the  presiding  justice  admitted  it,  and  the  defendant  excepted  to  this  rul> 
ing.  Under  the  item  'Interest,'  the  plaintiffs  contended  that  they  could  re- 
cover interest  in  the  nature  of  damages  for  the  detention  of  money  due  them 
on  the  account  sued  upon  after  demand  made  before  the  bringing  of  the  ac- 
tion, and  offered  evidence,  which  was  objected  to  by  the  defendant,  but  ad- 
mitted by  the  presiding  justice,  tending  to  prove  a  demand.  To  the  ruling 
admitting  this  evidence  the  defendant  excepted.  The  defendant  contended 
that  under  the  pleading  no  interest  in  the  nature  of  damages  could  be  recov- 
ered before  the  date  of  the  beginning  of  this  suit,  and  offered  no  evidence  un- 
der this  item.  The  presiding  justice  ruled,  against  the  objection  of  the  de- 
fendant, that  interest  in  the  nature  of  damages  was  recoverable,  under  the 
pleadings,  for  the  detention  by  the  defendant,  before  the  bringing  of  this  ac- 
tion and  after  demand  made,  of  money  due  by  the  defendant  to  the  plaintiffs. 
To  this  ruling  the  defendant  excepted.  A  verdict  was  found  for  the  plain- 
tiffs, and  the  damages  were  assessed  in  the  sum  of  82,17422.  The  defendant, 
being  aggrieved  by  the  foregoing  rulings  and  refusals  to  rule,  excepted  thereto, 
and  prays  that  his  exceptions  be  allowed." 

The  bill  of  exceptions,  as  found  by  the  judge,  was  as  follows:  "This  was 
an  action  of  contract.  Tlie  declaration  and  answer  are  referred  to  and  made 
a  part  of  this  bill  of  exceptions.  The  declaration  consists  of  a  single  count 
upon  an  account  annexed.  All  but  three  of  the  items  in  the  account  annexed 
are  for  goods  sold  and  delivered  by  the  plaintiffs  to  the  defendant.  The  two 
last  it«ms  are  as  follows:  '  Judgment  on  Howard  A.  Tucker,  812.21;  inter- 
est, 8560.'  Before  the  plaintiffs  began  to  put  in  their  case,  the  defendant 
notified  them  and  the  court  that  he  should  object  to  the  admission  of  any  evi- 
dence in  support  of  the  two  items  before  set  forth,  on  the  ground  that  noth- 
ing was  recoverable  upon  them  under  the  pleadings.  To  prove  the  item, 
'judgment  on  Howard  A.  Tucker,'  the  plaintiffs  offered  evidence  tending  to 
prove  that  they  made  an  agreement  with  the  defendant  to  sue  one  Tucker 
upon  a  claim  that  the  defendant  had  against  Tucker  if  the  plaintiff  would  pay 
the  expenses  of  the  suit;  that  they  caused  suit  to  be  brought  against  Tucker, 
and  obtained  judgment  therein  for  the  benefltof  thedefendant;  and  thatthey 
paid  the  sum  set  forth  in  the  item  for  the  services  of  the  attorney  who  con- 
ducted the  suit.  The  defendant  excepted  to  the  admission  of  this  evidence. 
There  was  evidence  tending  to  prove,  and  the  court  found,  that  the  goods 
were  sold  by  the  plaintiffs  to  the  defendant  upon  a  credit  of  sixty  days  from 
the  dates  of  the  respective  sales,  and  that,  at  some  time  after  the  expiration 
of  more  than  sixty  days  from  the  date  of  the  last  sale,  and  before  July  1, 1878, 
the  plaintiffs  called  the  attention  of  the  defendant  to  the  account,  and  de- 
manded payment.  The  defendant  asked  the  court  to  rule  that,  upon  their 
evidence,  th^  plaintiffs  were  not  entitled,  upon  the  declaration,  to  receive  in- 
terest, except  from  the  date  of  their  suit.  But  the  court  declined  to  rule  aa 
requested;  and,  in  assessing  damages,  allowed  the  plaintiffs  the  sum  of  8456 
for  interest  from  July  1, 1878,  to  the  date  of  the  suit.  To  the  refusal  to  rule 
as  requested,  and  to  the  allowance  of  said  sum  and  interest,  the  defendant  ex- 
cepted. The  plaintiffs,  in  the  closing  argument  of  their  counsel,  claimed  in- 
terest only  from  the  time  when  payment  was  demanded  of  the  defendant;  and 
the  only  ground  for  the  recovery  of  interest  prior  to  the  date  of  the  suit  which 
was  discussed  by  counsel  on  either  side  was  that  payment  was  demanded  as 
before  stated,  and  refused  by  the  defendant.  The  court  found  for  the  plain- 
tiffs, and  ordered  damages  in  the  sum  of  82.174.22.  The  defendant,  being 
aggrieved  by  the  foregoing  rulings  and  refusals  to  rule,  excepted  ther^o,  and 
prays  that  his  exceptions  be  aUowed." 


Digitized  by 


Google 


.]  EAIS£B  V.  ALEXANDER.  211 

UMJB. 

On  N'ovember  11,  1885,  the  court  ordered  and  appointed  a  commissioner  to 
hear  the  parties,  settle  the  trutii  of  the  exceptions,  and  report  thereon  to  the 
court.  On  November  3,  1886,  the  commissioner  reported,  and  found  that  the 
bill  of  exceptions,  as  filed  by  the  petitioner,  was  true.  On  November  9, 1886, 
the  respondent  moved  that  the  petition  to  prove  exceptions  be  dismissed,  on 
the  ground  that  the  jurat  annexed  thereto  did  not  comply  with  the  thirtieth 
rule  of  this  court.  A  motion  was  also  made  by  the  respondents,  that  if  the 
motion  to  dismiss  the  petition  should  be  overruled,  that  the  report  be  recom- 
mitted to  the  commissioner  to  report  the  evidence  on  which  he  based  his  find- 
ing. 

S.  Hoar,  for  respondents.    8.  A.  B.  Abbott,  for  petitioner. 

MoBTON,  G.  J.  Upon  examining  the  papers  it  appears  that  the  only  ma- 
terial respect  in  which  the  bill  found  by  the  commissioner  differs  from  the 
bill  as  allowed  by  the  judge  is  as  to  the  exception  found  to  have  been  taliien  in 
regard  to  the  Frost  note  for  $35.86,  and  as  to  the  exception  as  to  all  the  items, 
except  the  three  hereafter  mentioned,  to  the  admission  of  the  original  books 
of  entries  supported  by  the  suppletory  oath  of  the  cleric.  In  other  respects, 
the  two  bills  are  in  legal  effect  the  same. 

As  to  the  item,  "Judgment  on  Howard  A.  Tucker,"  the  two  bills  are  iden- 
tical even  in  words.  As  to  the  Item  of  interest,  the  bill  allowed  by  the  judge 
fully  reserves  to  the  defendant  the  question  whether  tliis  could  be  recovered 
under  the  pleadings.  This  is  the  same  question  involved  in  the  exception  to 
the  admission  of  evidence  of  a  demand.  The  latter  exception  is  therefore  im- 
material  A  petition  to  prove  exceptions  is  exclusively  within  the  jurisdic- 
tion of  the  full  court.  For  convenience,  a  commissioner  is  appointed  to  aid 
the  court  in  this  duty;  but  a  party  has  the  right  to  have  the  full  court  revise 
the  findings  of  the  commissioner,  if  he  takes  proper  steps  to  have  the  evidence 
taken  reported  to  the  full  court  if  there  is  a  conflict  of  testimony.  Ela  v.  Cock- 
thott,  119  Mass.  416.  Whether  the  respondents  might  not  be  deemed  to  have 
waived  this  right  by  failing  to  ask  the  commissioner  to  report  the  evidence 
we  do  not  discuss.  There  is  no  rule  of  court  on  the  subject,  and,  as  matter 
of  discretion,  we  think  it  is  just  that  they  should  have  the  evidence  reported, 
if  the  commissioner  is  able  to  report  it.  If  the  commissioner  is  not  now  able 
to  do  so,  upon  its  so  appearing  we  will  consider  what  are  the  rights  of  the 
parties,  and  what  ought  to  be  the  discretion  of  the  court.  But  no  siifBcient 
reason  is  shown  for  reopening  the  case  before  the  commissioner  for  any  other 
purpose,  and  there  is  no  occasion  for  reporting  the  evidence  upon  immaterial 
points,  or  upon  points  in  which  the  commissioner  agrees  with  the  judge  of 
the  superior  court. 

As  to  the  verification  of  the  petition,  it  is  informal,  and  would  be  held  in- 
sufficient if  brought  to  the  attention  of  the  court  in  due  season,  (see  Hadley 
V.  Watson,  143  Mass.  27,  9  N.  E.  Hep.  806;)  but  the  respondents  have  waived 
their  right  to  object  to  it,  and  we  think  it  would  be  unjust  to  set  aside  the 
commissioner's  report  at  this  late  stage  of  the  case. 

The  petition  may  be  recommitted  to  the  commissioner  to  report  the  evi- 
dence upon  the  two  exceptions  found  by  him,  and  not  allowed  by  the  judge; 
namely,  that  as  to  the  admission  of  the  books,  and  that  as  to  the  Frost  note. 
Under  the  circumstances,  the  commissioner  ought  to  be  requested  to  make  an 
immediate  report.    Keport  recommitted. 

The  case  was  thereupon  recommitted  to  the  commissioner  "to  report,  if  he 
is  able  to  do  so,  the  evidence  upon  the  two  exceptions  found  by  him,  and  not 
allowed  by  the  judge;  namely,  that  as  to  the  admission  of  the  books,  and  that 
as  to  the  Frost  note."  On  December  30, 1886,  the  commissioner  filed  the  fal- 
lowing report: 
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"Upon  the  foregoing  order,  the  undersigned  respectfully  reports:  After 
the  original  reference  to  the  commissioner  of  this  cause,  the  time  first  ap- 
pointed for  hearing  the  parties  yvas  Monday,  December,  28,  1885.  The  com* 
missioner  was  thereupon  requested  by  the  counsel  for  Alexander  to  change 
the  appointment  to  a  Saturday,  in  order  that  the  judge  before  whom  the  cause 
was  tried  might  be  present.  The  hearing  was  eventually  had  on  Saturday, 
October  30,  1886,  after  notice  of  several  days  more  than  a  week  to  Alexan- 
der's counsel.  At  this  hearing  the  counsel  who  defended  the  action  in  the  su- 
perior court  for  the  petitioner  was  called  for  the  petitioner,  and  testified,  in 
substance,  that  one  of  the  questions  at  the  trial  was  to  whom  credit  had  been 
given  for  the  goods  sued  for;  that  the  platntifTs  called  as  a  witness  one  of 
their  clerks,  who  produced  their  books  of  account;  that,  before  this  clerk  tes- 
tified, he,  said  counsel,  objected^to  the  admission  of  the  books  for  the  pur- 
pose of  showing  to  whom  credit  had  been  given;  that  the  judge  pverniledthe 
objection;  that  said  counsel  asked  the  judge  to  save  him  an  exception,  and 
asked  the  judge  to  note  it,  and  the  judge  said  he  would;  that  several  times 
thereafter  during  the  trial,  whenever  said  books  were  used,  he  called  atten- 
tion to  his  objection  to  the  use  of  them  for  the  purpose  of  showing  to  whom 
credit  had  been  given.  Said  witness  also  testified,  in  substance,  that,  before 
any  evidence  was  introduced  at  the  trial,  he  stated  that  he  should  object  to 
evidence  in  support  of  the  item,  'Frost  Note,  834.55,  Protest,  $1.81,  $35.86,' 
because  not  properly  declared  on;  that,  when  evidence  was  offered  in  support 
of  this  item,  he  did  object  to  it,  and,  his  objection  being  overruled,  asked  the 
judge  to  save  his  exception.  Said  witness  further  testified  that,  at  the  end  of 
the  trial,  he  asked  the  judge  whether  his  said  exceptions  above  recited,  speci- 
fying them,  had  been,  with  others,  saved  and  noted,  and  the  judge  said  they 
lutd  been.  The  petitioner  then  called  a  witness,  who  testified  that  he  had 
taken  notes  at  the  trial  of  the  defendant's  counsel,  and  who  then  gave  evi- 
dence corroborating  in  all  material  particulars  the  evidence  given  by  d^end- 
ant's  counsel  as  hereinabove  stated.  In  reply  to  this  evidence,  the  counsel 
who  tried  the  case  for  the  plaintiffs  in  the  superior  court  testified,  in  sub- 
stance, that  the  said  books  of  account  were,  long  before  the  trial,  shown  to 
the  defendant's  said  counsel,  and  that  no  objection  of  any  sort  or  kind  was 
made  to  them  during  the  trial  that  he  recalled;  that,  with  regard  to  one  of 
the  notes,  no  objection  was  made  to  that.  And  further  added:  •  1  can't 
remember  which  one  of  the  notes.'  No  other  evidence  was  introduced  or 
offered  to  meet  the  petitioner's  evidence  as  to  the  exceptions  to  the  admis- 
sion of  the  books  and  of  the  Frost  note,  except  the  two  bills  of  exceptions, 
namely,  the  one  originally  filed  by  the  petitioner,  and  the  one  allowed  by 
the  judge.  There  was  no  evidence  to  show  by  whom  the  alterations,  ol>- 
literations,  and  additions,  which  now  appear  in  the  former,  were  made, 
but  it  seemed  to  be  assumed  that  they  were  made  by  the  presiding  judge.  On 
the  other  hand,  both  the  said  witnesses  called  for  the  petitioner  testiSed  that. 
at  a  hearing  before  the  judge  on  the  question  of  allowing  the  exceptions,  the 
judge  said  tliat,  in  a  cei-tain  contingency,  he  would  allow  the  whole  bill  of  ex- 
ceptions as  originally  filed,  and  this  evidence  was  not  met  with  a  positive  de- 
nial by  the  single  witness  called  on  the  other  side,  who,  it  appeared,  had  been 
present  at  the  hearing  spoken  of.  The  judge's  note-book  was  not  produced, 
nor  was  any  offer  made  to  produce  it;  and  although,  in  his  closing  argument, 
the  petitioner's  counsel,  in  commenting  on  this  circumstance,  asserted  that 
the  judge's  minutes  would  probably  show  that  the  exceptions  were  taken  as 
alleged  and  claimed,  no  request  was  made  for  an  opportunity  to  produce  the 
note-book  before  the  commissioner,  but  the  opposing  counsel  contented  him- 
self with  remarking  that  the  commissioner  could  go  and  Viok  at  it  if  be 
wanted  to." 

Counsel  then  argued  the  question  whether  the  exceptions  should  be  allowed. 
The  court  found  that  the  truth  of  the  exceptions  as  tendered  had  been  proved. 
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J,  &.  Abbott  and  J.  8.  Dean,  for  Kaiser.    0.  A.  Welch,  for  Alexander. 

MoBTON,  G.  J.  It  is  settled  in  this  commonwealtti  that,  although  the 
books  of  original  entries  of  a  party,  supported  by  the  suppletory  oath  of  the 
person  who  made  the  entries,  are  admissible  to  prove  the  sale  and  delivery  of 
goods,  such  l)ooks  are  not  competent  to  prove  to  whom  credit  was  given,  where 
that  fact  is  in  issue.  Keith  v.  Kibhe,  10  Cuah.35;  Gorman  v.  Montgoinei-y, 
1  Allen,  416;  Dexter  v.  Booth,  2  Allen,  559;  Field  v.  Thompson.  119  Mass. 
151.  In  the  case  before  us,  one  of  the  issues  was  whether  the  goods  sued  for 
were  sold  to  the  defendant,  and  upon  his  credit.  Upon  the  authority  of  the 
cases  above  cited,  we  are  of  ppinion  that  the  learned  judge  who  presided  in 
the  superior  court  erred  in  ruling  that  the  books  of  the  plaintiffs  were  com- 
petent for  the  purpose  of  showing  that  the  goods  were  sold  upon  the  credit  of 
the  defendant.  As  this  makes  a  new  trial  necessary,  it  would  not  be  useful 
to  discuss  the  other  questions  raised  by  the  bill  of  exceptions.  They  are  ail 
mere  questions  of  pleading,  and  the  objections  raised  by  the  defendant  can  be 
obviated  by  amendments,  which  appear  by  the  record  to  have  been  condition- 
ally allowed  in  the  superior  court.    Exceptions  sustained. 


on  HI.  33) 

Bfxok  and  others  v.  Pclluan  Palace  Gab  Co. 

iS^atreme  Court  of  Illinou.    May  12,  1887.) 

1.  pABTmoK— Abatemkst— Dkath  of  Pabtt. 

Rev.  St.  111.  1874,  0. 1,  tit.  "AbBtement,"  {  22,  nrovidea  that  "no  anit  for  the]>ar- 
titioD  of  land  Bhall  abate  on  account  of  the  death  of  any  party  thereto,  but  it  may 
be  coutinued  in  the  nams  of  the  survivors  if  the  interest  of  such  deceased  person 
survives  to  thera."  Held,  in  a  case  where  the  heirs  of  a  decea^ied  person  brought 
suit  for  partition  against  the  widow,  and  pending  thesnit  two  of  the  complain- 
ants died  intestate,  leaving  as  their  only  heirs  at  law  their  co-complainants,  that 
the  anit  did  not  abate  as  to  the  interests  of  the  deceased  coinplainancs. 

2.  JnDOMJcBT— VAUDmr— IireAHrrr  or  Pabtt. 

In  Illinois  a  suit  for  partition  is  an  action  at  law,  and  a  Judgment  rendered 
therein  is  neither  void  nor  voidable  by  reason  of  the  fact  that  one  of  the  plaintiff 
was  a  lunatic,  and  not  represented  in  the  suit  by  a  conservator. 

S.  PABnTioit—8Ai,»—VAi.iDrrr— Fraud. 

D.  died  leaving  valuable  real  estate  in  Cook  county,  Illinois,  and  leaving  as  his 
beits  at  law  bis  wife,  three  brothras,  and  a  nephew.  The  widow  employed  attor- 
neys to  defend  her  interests  in  suit  for  x>artition  brought  by  the  other  heirs,  and,  as 
conipensation  for  such  employment,  she  and  her  second  husband  executed  a  note 
to  the  attornejrs  for  |e,000,  secured  by  deed  of  trust  upon  her  interest  in  the  prem- 
ises. By  decree  in  the  partition  suit,  the  premises  were  ordered  to  be  sold  and  the  pro- 
ceeds divided.  Prior  to  the  sale,  the  attorneys  sold  and  asdgned  the  note  and  trust 
deed  to  P.,  who  intended  to,  and  in  fact  did,  purohasethe  property  at  the  partition 
sale.  The  evidence  showed  that  P.  bought  the  note  and  trust  deed  in  good  faith, 
and  that  the  amount  bid  by  him  at  the  partition  sale  was  fair  and  reasonable,  and 
was  in  no  way  diminished  or  affected  by  the  fact  that  he  had  previously  bought  in 
SDoh  note  and  trust  deed  ;  that  his  object  in  buying  them  was  that  he  found  they 
were  an  incumbrance  u}x>n  the  title  to  the  property,  and  might  otherwise embaraas 
his  title  under  the  partition  sale.  Held,  that  such  purchase  of  the  note  by  P.  did 
not  prejudice  the  rights  of  either  the  widow  or  the  other  heirs,  and  afforded  no 
ground  for  disturbing  the  decree  and  distribution  in  the  partition  suit. 

4.  Laohbs — PARTrriOM — SErrina  Aside  Salb. 

SM,  alto,  that  where  the  widow  stood  by  for  several  years  alter  the  partition  sale^ 
and  permitted  the  purchaser  (P.)  to  expend  large  sunii,  of  money  in  improving  the 
property  so  acquired,  she  having  knowledge  of  the  transactions  in  regard  to  the 
note,  that  she  was  guilty  of  such  laches  as  should  prevent  her  from  setting  aside  the 
sale  for  alleged  fraud  in  such  transactions. 

Appeal  from  supenor  court.  Cook  county. 

One  Charles  Dunn  died  intestate  in  Cook  county,  in  1869,  seized  in  fee  of 
the  premises  in  controversy.  He  left  a  widow,  Bridget  Dunn,  but  no  child  or 
children,  or  descendants  of  child  or  children,  surviving  him.  His  next  of  kin, 
under  our  statute,  were  his  brothers,  George  Dunn,  James  Dunn,  and  Robert 
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C.  Dunn,  and  his  nephew,  Bobert  John  Speck,  the  son  and  only  child  of  his 
sister,  Ellen  Speck.  The  widow,  Bridget,  subsequently  intermarried  with 
Patrick  Connelly.  George  Dunn,  James  Dunn,  and  Robert  John  Speck  resided 
in  England.  The  other  parties  in  interest  resided  in  Cook  county  in  this  state. 
On  the  twenty-fourth  of  August,  1873,  Bobert  C.  Dunn,  George  Dunn,  and 
James  Dunn,  and  Bobert  John  Speck,  filed  their  bill  for  partition  of  the  prem- 
ises in  controversy,  in  the  superior  court  of  Cook  county,  against  the  said 
Bridget  and  Patridk  Connelly,  and  summons  was  served  upon  them.  After- 
wards, and  on  or  about  the  eleventh  of  September,  A.  D.  1873,p  Bridget  em- 
ployed Kretsinger  &  Johnson,  a  firm  of  attorneys  at  law,  composed  of  Goorge 
W.  Kretsinger  and  William  S.  .Johnson,  to  make  defense  for  her,  represent- 
ing to  them,  as  is  testifled  by  one  of  them,  "that  she  had  witnesses  to  prove 
it  was  her  money  that  the  property  was  purchased  with;  that  she  could 
prove  that  Dunn,  her  former  husband,  had  received  this  money  from  her, 
with  the  agreement  on  his  part  to  buy  the  land  and  take  the  deed  in  her  name; 
and  that  he  reported  to  her  he  had  done  so,  or  that  she  understood  it  was  so 
done,  and  that  she  did  not  know  to  the  contrary  until  after  his  death;"  and 
that  she  could  prove  this  by  witnesses  other  than  herself.  And  it  was  there- 
upon agreed,  as  claimed  by  them,  though  it  is  denied  by  her,  that  she  was  to 
pay  them,  for  their  services,  etc.,  in  defending  the  suit,  $6,000,  for  which  the 
note  of  herself  and  husband,  payable  one  year  after  date,  was  then  given  to 
them,  and  secured  by  trust  deed  on  the  property  in  controversy  to  one  Paul 
Cornell.  Shortly  after  the  execution  of  this  note  and  trust  deed,  John  I. 
Bennett  became  a  partner  of  Kretsinger  &  Johnson;  and  that  firm  filed  an 
answer  for  Bridget  Connelly,  and  also  a  cross-bill  to  the  bill  for  partition; 
setting  up  the  claim  made  by  her  in  respect  of  the  purchase  of  the  premises 
in  controversy,  and  claiming  a  resulting  trust  in  her  favor.  The  superior 
court  on  hearing  decreed  that  the  cross-bill  of  Bridget  Connelly  be  dismissed, 
and  that  partition  of  the  premises  be  made,  in  accordance  with  the  rights  of 
the  parties  as  set  up  in  the  bill,  and  appointed  c^ommissioners  to  make  parti- 
tion. The  commissioners  reported  that  the  premises  were  not  susceptible  of 
division,  and  appraised  their  value.  The  court,  therefore,  on  the  fourth  of 
August,  1874,  decreed  that  they  be  sold  by  special  commissioner.  The  defend- 
ants, Bridget  and  Patrick  Connelly,  appealed  to  this  court.  Meanwhile  the  firm 
of  Bennett,  Kretsinger  &  Johnson  hiid  dissolved,  and  John  I.  Bennett  had  be- 
come sole  owner  of  the  promissory  note  and  mortgage  executed  by  the  defend- 
ants as  aforesaid.  The  firm  of  Bennett,  Kretsinger  &  Veeder,  of  which  John 
I.  Bennett  was  a  member,  appeared  in  this  court,  and  represented  Bridget  and 
Patrick  Connelly  in  their  appeal,  and  argued  the  case  on  their  behalf.  And 
this  court,  at  its  September  term,  A.  D.  1874,  rendered  judgment  affirming 
the  decree  of  the  superior  court  upon  the  ground  that  Bridget  Connelly  had 
no  witness  but  herself  to  prove  the  allegations  relied  upon  to  establish  a  re- 
sulting trust,  and  that  she  was  incompetent  to  testify,  as  a  witness,  to  those 
facts.    See  Connelly  v.  Dunn,  73  111.  218. 

L.  W.  Perce,  who  was  appointed  commissioner  to  make  the  sale,  did  not 
advertise  the  premises  to  be  sold  until  late  in  1879,  when  he  advertised  that 
they  would  be  sold  on  the  tenth  day  of  December,  A.  D.  1879.  At  that  time 
the  commissioner  offered  the  premises  for  sale,  and  there  was  bid  only  the  sum. 
of  $125  per  acre,  which  being  less  than  tw^o-thirds  of  the  appraised  value 
($250)  per  acre,  there  was  no  sale,  and  the  commissioner  subsequently  re- 
ported this  fact  to  the  couil;.  On  the  twentieth  of  January,  A.  D.  1S80,  the 
superior  court  approved  the  report,  and  the  court  thereupon  further  decreed 
that,  "this  cause  being  further  heard  on  said  report,  and  thefurtlier  evidence 
adduced  before  the  court  that  Siiid  premises  will  not  sell  for  two-thirds  of  the 
amount  thereof  as  set  forth  in  the  decree  of  sale,  and  the  commissioners'  re- 
port therein  mentioned  and  included  in  this  cause  heretofore  entered,  and, 
the  court  being  fully  advised  in  the  premises,  upon  motion  of  defendants' 
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Bolicitors,  it  is  hereby  ordered,  adjudged,  and  decreed  that  the  following  other 
named  eommissioners  be,  and  they  are  hereby,  appointed  to  revalue  said  prem- 
ises, that  is  to  say,  [naming  the  commissioners,]  who  shall  take  the  usual 
oath,"  etc.,  "and  malse  report  to  the  court."  The  commissioners  thus  ap- 
pointed reported  to  the  court,  on  the  third  of  February,  1880,  that  they  had 
revalued  the  premises,  and  appraised  the  same  at  $110  per  acre.  This  report 
was  approved  by  the  court  on  the  same  day,  and  the  court  then  further  de- 
creed that  Le  Grande  Ferce  execute  the  decree  of  sale,  and  that  he  permit 
purchasers  at  the  sale,  at  their  option,  to  pay  cash  instead  of  executing  prom- 
issory notes  for  the  purchase  money. 

Ferce  advertised  the  premises  for  sale  on  the  sixth  of  March,  A.  D.  1880, 
and  on  that  day  he  sold  them  at  public  vendue  to  Luther  H.  Pierce  for  922,- 
100,  who,  exercising  his  option  under  the  decree  of  the  third  of  February, 
1880,  then  paid  the  amount.  The  commissioner  reported  the  sale  to  the 
court,  and  Bridget  and  Patrick  Connelly  appeared,  and  filed  the  following  ob- 
jections to  the  sale,  to-wit:  "First.  Said  premises  were  sold  for  a  grossly 
inadequate  sum  of  money  compared  with  the  fair  and  reasonable  market 
value  thereof,  and  were  sold  for  SIO.OOO  less  than  the  same  were  reasonably 
worth.  Second.  That  the  sale  was  hurried  through,  and  was  not  kept  open 
for  competition  or  other  bidders.  Third.  The  commissioner  announced  that 
said  premises  would  be  sold  clear  of  all  taxes;  that  he  was  unauthorized  by 
said  decree  of  sale  to  make  any  such  announcement  or  condition.  Fourth. 
Said  commissioner  demanded  a  deposit  on  the  spot  of  $1,500,  which  be  was 
unauthorized  to  demand,  and  had  no  right  to  require  such  an  amount.  Fifth. 
A  substantial  bidder  has  offered  to  purchase  said  premises,  and  pay  therefor 
85,400  more  than  the  same  were  sold  fur  on  March  6,  1880,  and  said  bidder 
stands  ready  to  pay  into  court  a  reasonable  sum  to  make  good  said  bid  in  case 
of  a  resale  of  said  premises.  Sixth.  That  said  commissioner  announced  at 
said  sale,  and  so  made  it  a  part  of  the  terms  of  said  sale,  that  all  taxes,  liens, 
and  deeds  on  account  of  taxes  accruing  since  1869  should  be  removed  and 
canceled  out  of  the  proceeds  of  said  sale.  Seventh.  That  sufficient  publicity 
was  not  given  of  the  pendency  of  sale  prior  to  the  making  thereof.  Offer  to 
raise  the  amount  of  the  bid. " 

The  offer  of  £.  S.  Alexander,  to  pay  $27,100  for  the  premises,  one-third 
cash  at  the  time  of  sale,  one-third  in  one  year,  and  one-third  in  two  years, 
the  deferred  payments  to  bear  interest  at  8  per  cent,  per  annum,  and  be  se- 
cured by  mortgage  on  the  premises,  upon  condition  that  the  title  was  good, 
and  also  numerous  affidavits  upon  the  question  of  the  value  of  the  premises, 
were  read  in  support  of  the  objections. 

The  court,  after  considering  the  objections,  and  the  offer  and  affidavits,  and 
listening  to  the  arguments  of  counsel,  overruled  the  objections,  and  confirmed 
the  report  of  the  commissioner,  and  ordered  that  a  deed  be  executed  to  Pierce. 
And  afterwards,  on  the  thirteenth  of  April,  A.  D.  1880,  pursuant  to  agree- 
ment of  all  the  parties,  the  court  further  decreed  as  follows:  "Complainants, 
by  their  solicitors,  now  moved  the  court  for  a  distribution  of  the  purchase 
money  now  in  the  hands  of  said  commissioner,  and  said  defendants,  Bridget 
and  Patrick  Connelly,  being  personally  present  in  court,  as  well  as  by  their 
solicitors  F.  W.  Young  and  J.  K.  Hannay,  and  said  purchaser  being  also 
present,  and  the  court  having  heard  evidence,  and  being  fully  advised  in  the 
premises,  doth  find  that  said  Bridget  Connelly  has  occupied  said  premises  as 
her  homestead  ever  since  the  death  of  Charles  Dunn,  her  former  husband, 
which  occurred  in  October,  1869,  and  has  received  the  issues,  rents,  and 
profits  thereof;  that  since,  and  including  the  year  1874,  no  taxes  have  been 
paid  by  said  Bridget  Connelly  upon  said  premises ;  that  it  was  her  duty  to  have 
paid  the  same,  and  she  is  chargeable  with  payment  thereof;  and  that  the  same 
be  applied  upon  the  amount  due  her  upon  her  dower,  and,  after  charging  her 
with  the  proportionate  amount  thereof,  the  court  finds  the  balance  due  her 
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upon  her  dower  to  be  the  sum  of  SI  ,000,  which  la  to  be  paid  to  her  by  said 
commissioner  out  of  the  fund  belonging  to  said  complainants  in  full,  of  all  de- 
mands of  said  Bridget  Connelly  on  account  of  her  dower,  which  she  now  oon- 
sents  to  and  accepts.  The  court  finds  that  Rosenthal  &  Fence  have  pnid 
for  abstracts  $235,  and  orders  the  same  to  be  paid  out  of  the  proceeds. 
The  court,  being  advised,  orders  that  the  special  commissioner  retain  his  com- 
missions, etc.,  and  pay  all  the  costs,  and  to  pay  Rosenthal  and  Pence  $235  on 
account  of  the  abstracts  of  title  so  ordered  and  paid  for  by  them ;  that  he  pay  to 
Fierce  $1,200,  the  amount  allowed  him  for  taxes  and  tax  titles  as  above,  which 
shall  be  in  full  of  all  claims  by  him,  or  of  any  person  claiming  under  him,  to 
any  portion  of  said  purchiise  money  or  fund;  that  the  commissioner  shall  then 
divide  what  shall  remain  in  his  hands  into  two  equal  parts.  One  of  those  parts 
he  shall  then  pay  over  to  Bridget  Connelly,  or  her  solicitor,  which  shall  be  in 
full  of  her  claim  as  heir  at  law  of  Charles  Dunn,  deceased,  on  and  to  said 
premises,  and  out  of  the  other  part  of  said  fund,  he  shall  pay  Bridget  Connelly 
the  sura  of  $1,000,  which  shall  be  in  full  of  her  dower  upon  said  fund;  and 
what  shall  then  remain  he  shall  then  pay  over  to  said  complainants,  their  rep- 
resentatives or  solicitors,  Rosenthal  &  Pence,  one-fourth  part  thereof;  the 
whole  of  the  balance  of  said  fund  so  remaining  in  his  hands  belonging  to  said 
complainants,  or  their  legal  representatives.  Said  complainants  and  defend- 
ants, Bildget  and  Patrick  Connelly,  in  open  court,  waive  and  release  all  errors 
in  this  cause,  and  agree  that  no  writ  of  error  or  appeal  shall  be  prosecuted,  or 
any  bilMn  equity  filed  to  interfere  in  any  manner  with  the  operation  of  this 
decree;  and  they  release  all  errors  which  may  have  intervened  in  entering  up 
this  decree  or  any  decree  or  order  in  this  cause."  . 

Pierce  subsequently  conveyed  the  premises  to  George  M.  Pullman.  Pull- 
man conveyed  to  David  B.  Lyman  and  H.  W.  J.  Jackson,  trustees  of  the  Pull- 
man Land  Association,  and  they  conveyed  to  the  Pullman  Palace  Car  Company. 
Bennett  sold  and  transferred  the  note  and  mortgage  executed  by  the  Con- 
nellys to  Kretsinger  &  Johnson  to  Bowen  for  $7,000.  Fierce,  in  buying  the 
premises,  and  Bowen  in  obtaining  the  note  and  mortgage,  were  in  fact  acting 
as  agents  for  George  M.  FuUmau.  The  Connellys  employed  Young  &  Han- 
nay  to  represent  their  interest  some  time  in  January,  A.  D.  1880,  and«  after 
this  employment,  (between  January  20th  and  February  11th,)  Hannay,  of 
that  firm,  representing  the  Connelly's,  called  on  Rosenthal  &  Pence,  the  at- 
torneys representing  the  complainants  in  the  partition  suit,  and  endeavored 
to  obtain  their  consent  to  not  have  a  sale  of  the  premises,  and  to  divide  them, 
setting  oft  the  share  of  Bridget  Connelly  to  her,  so  that  she  could  reside  upon 
it,  but  they  refused  to  consent  either  to  a  division  of  the  property,  or  to  a 
postponement  of  the  sale. 

On  the  seventeenth  of  Pebruaiy,  A.  D.  1880,  Young  ft  Hannay,  on  behalf 
of  the  Connellys,  moved  the  superior  court  for  leave  to  file  a  bill  of  review  in 
the  partition  case.  The  grounds  upon  which  the  proceeding  was  sought  to 
be  reviewed  are  not  disclosed  by  the  abstract.  Rosenthal  &  Pence,  the  attor- 
neys for  the  Dunns  and  Speck,  appeared,  and  resisted  the  motion;  but  the 
court  overruled  the  motion,  and  allowed  tbe  bill  to  be  filed.  At  the  same 
time,  the  attorneys  of  the  Connellys  moved  for  an  injunction  to  stay  the  sale, 
eto.,  in  the  partition  case.  This  was  also  resisted  by  Messrs.  Rosenthal  A; 
Fence,  attorneys  for  the  complainants,  and  the  court  refused  to  grant  the  in- 
junction. On  the  same  day  ^February  17,  1880)  the  Conndlys,  by  their  at- 
torneys. Young  &  Hannay.  also  filed  in  the  superior  court  of  Cook  cotinty 
their  bill  in  chancery  against  Kretsinger,  Johnson  &  Bennett,  praying  tliat 
the  note  and  mortgage  so  executed  by  the  Connellys  to  Kretsinger  Sc  John- 
son be  canceled. 

On  the  thirteenth  day  of  March,  1880,  Ullman,  as  the  attorney  of  Beaoh, 
notified  the  Connellys  that  they  would  enforce  the  trust  deed  against  their 
interest  in  the  proceeds  of  the  sale;  and  thereupon  Beach  was  made  a  co-dis 
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fendant  with  Eretainger,  Jcdinson  &  Bennett  to  the  bill  of  thaOonnbllys.  In 
this  matter,  Beach  was  acting  simply  as  the  agent  of  George  M.  Pullman. 
The  bill  for  revietv  and  the  bill  for  the  cancellation  of  the  mortgage  were  dis- 
missed, after  the  decree  was  rendered,  on  the  thirteenth  of  April,  A.  D.  1880, 
and  in  consequence  of  the  agreement  then  made. 

Between  July  1, 1880,  and  July  1,  1883,  8677,491  was  expended  in  improv- 
ing this  property.  There  are  four  solid  blocks  of  cottages  upon  it,  and  also 
a  large  foundry  and  round-rhouse,  besides  other  improvements.  On  the  sbv-< 
enteenth  day  of  May,  A.  D.  1880,  John  I.  Bennett  brought  suit  in  the  supe- 
rior court  of  Cook  county  against  Bridget  Connelly  for  fees  for  services  as  an 
attorney  at  law  in  the  partition  case  of  Connelly  v.  Dunai  et  al.  She  pleaded 
a  set-off  of  the  $7,000,  being  the  amount  received  by  Bennett  from  Boweii  on 
account  of  the  mortgage  to  Kretsinger  &  Johnson,  and  claimed  judgment  for 
the  residue.  Trial  was  had  at  the  September  term,  1880,  of  the  superior  court, 
resulting  in  a  judgment  of  $5,057.81  for  Mrs.  Connelly.  That  judgment  was 
aOirmed  oh  appetil  to  the  appellate  court  of  the  Fii'st  district;  but,  on  appeal 
to  this  court  from  that  judgment,  it  was  reversed,  witlt  directions  to  tlie  ap- 
pellate court  to  render  judgment  reversing  the  judgment  of  the  superior  court, 
and  direct  that  court  to  award  a  trial  de  norxt,  Bennett  v.  Connelly,  103  111. 
50.  Afterwards,  on  the  twenty-first  day  of  July,  1884,  Bennett  dismissed 
that  suit.  Bridget  Connelly  thereafter,  on  the  ninth  of  December,  1884, 
brought  suit  in  the  superior  court  of  Cook  county  against  John  I.  Bennett  to 
recover  the  said  sum  of  $7,000,  so  paid  to  him  by  Bowen  on  the  said  mort- 
gage, and  that  suit  was  still  pending  and  undetermined  when  this  cause  was 
tried  in  the  superior  court. 

On  the  fifteenth  of  July,  1883,  Robert  John  Speck,  and  James  Dunn,  by 
his  next  friend,  Simeon  Strauss,  filed  their  biU  in  chancery  in  the  superior 
court  of  Cook  county,  alleging  therein  the  filing  of  the  bill  for  partition,  be- 
fore herein  referred  to^  the  all^ations  thereof,  and  the  proceedings  therein, 
down  to  and  including  the  decree  of  sale  on  the  fourth  of  August,  1874.  '  It 
is  then  alleged  "that  Bobert  C.  Dunn  died  intestate  on  October  19, 1874,  leav« 
ing  neither  widow  nor  child  nor  parent  him  surviving,  but  leaving  him  sur- 
ving  the  complainant  Bobert  J.  Speck,  James  Dunn,  and  George  Dunn,  his 
only  heirs  at  law ;  that  James  Dunn  and  George  Dunn  are  the  brothers  of  de- 
ceased, Bobert  C.  Dunn,  and  that  Robert  J.  Speck  was  the  only  child  or  de- 
scendant and  heir  at  law  of  Ellen  Speck,  wife  of  William  Speck,  formerly 
Ellen  Dunn,  a  sister  of  Bobert  C.  Dunn,  who  had  intermarried  with  said 
William  Speck,  the  father  of  complainant  Bobert  J.  Speck,  and  that  said  Ellen 
Speck  died  about  the  seventeenth  day  of  February,  1862,  leaving  her  surviv- 
ing her  husl^and,  William  J.,  and  said  complainant,  Robert  J.  Speck,  her  only 
heir  at  law ;  that  on  July  21,  1879.  George  Dunn  died  intestate,  leaving  him 
surviving  no  wife  nor  ohild,  nor  father  nor  mother,  but  left  him  surviving 
the  complainant  Bobert  J.  Speck,  and  James  Dunn,  his  only  heir  at  law." 

The  execution  of  the  note  of  $6,000  by  Bridget  and  Patrick  Connelly  to 
Kretsinger  &  Johnson,  and  the  securing  of  the  same  by  deed  of  trust  to  Paul 
Cornell  on  the  premises  in  controversy,  is  then  alleged;  the  history  of  the 
partnership  of  Bennett,  Kretsinger  &  Johnson,  and  its  dissolution;  and  the 
assignment  of  the  86,000  promissory  note  to  Bennett.  And  it  is  then  charged 
that  the  Pullman  Palace  Car  Company  and  George  M.  Pullman  being  desirous 
of  purchasing  said  premises  under  the  decree  of  the  superior  court  above  re- 
ferred to,  on  or  about  January  10,  1880,  did,  by  their  agent,  represent  to 
John  I.  Bennett,  who  had  been  the  attorney  of  Bridget  Connelly  in  said  par- 
tition suit,  that  said  premises  were  not  of  the  value  and  could  not  be  sold  for 
two-thirds  of  the  appraisement  made  in  that  case,  and  by  their  agent  then  en- 
tered into  an  agreement  with  said  John  I.  Bennett  that,  if  he  would  procure 
a  reappraisement  of  said  premises  under  the  order  of  the  court,  and  to  reduce 
the  amount  thereof,  and  procure  an  immediate  sale  of  said  premises,  that  they 
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would  bid  in  and  purchase  said  premisee  at  a  sale  to  be  made  by  the  court, 
and  would,  in  addition  thereto,  pay  to  him  the  amount  so  secured  by  said 
trust  deed;  that  a  release  thereof  should  be  executed  by  the  trustee,  Paul  Cor- 
nel], and  left  with  said  Bennett,  which  should  be  filed  for  record  only  after 
the  sale  under  said  decree  and  confirmation  thereof;  and  said  corporation  and 
said  Pullman  should  make  no  claim  upon  Bridget  Connelly,  or  the  lands  in- 
volved,  or  the  proceeds  of  the  sale,  and  that  said  bid  and  said  release  of  said 
trust  deed  should  not  affect  the  rights  of  said  Bennett  to  receive  and  collect 
his  fees  of  said  Bridget,  and  for  advances  and  expenses  in  such  suit. 

It  is  then  further  charged,  in  substance,  that,  pursuant  to  that  agreement, 
Bennett  procured  a  reappraisement  of  the  property  at  the  sum  of  $110  per 
acre,  an  approval  thereof  by  the  court,  and  a  new  order  of  sale;  that  on  the 
twentieth  of  January,  1880,  the  Pullman  Palace  Car  Company  and  George  M. 
Pullman  paid  Bennett,  pursuant  to  the  agreement,  $7,000,  the  amount  due 
on  the  note  and  trust  deed,  etc.;  placed  a  release  of  the  trust  deed  in  the 
hands  of  Bennett,  to  be  used  as  per  the  agreement;  that  Bennett  caused  the 
premises  to  be  advertised  for  sale  on  the  sixth  of  March,  1880;  that  they  were 
then  sold  and  bid  in  by  Luther  H.  Pierce,  agent  for  Pullman  Palace  Car  Com- 
pany and  George  H.  Pullman,  for  S22,lGiO;  that  Bennett  had  no  authority  to 
act  as  attorney  for  Bridget  Connolly  after  July  1,  1875;  that  objections  were 
made  to  the  confirmation  of  the  sale  by  attorneys  for  Bridget  Connelly  other 
than  Bennett,  but  that  Pullman's  Palace  Car  Company  and  Pullman  insisted 
on  the  confirmation  of  the  sale;  that,  to  induce  Bridget  Connelly  to  withdraw 
her  objections  to  the  confirmation  of  said  sale,  they  caused  her  to  be  notified 
that  they  would  make  application  to  the  said  court  to  have  the  amount  due 
upon  said  note  and  trust  deed  paid  out  of  her  share  of  the  proceeds  of  said  sale, 
concealing  from  her  that  the  note  and  trust  deed  had  been  released,  and  there- 
upon she,  being  ignorant  of  the  payment  to  Bennett,  and  of  the  release  of  the 
trust  deed,  consented  to  the  confirmation  of  the  sale,  the  cancellation  of  the 
$6,000  note,  etc.;  that,  prior  to  the  confirmation  of  the  sale,  a  bonaflde  offer 
was  made  to  increase  the  amount  for  which  the  property  was  sold  85,000; 
that  abundant  evidence  was  produced  to  the  court  that  said  premises  were,  at 
the  time  of  the  sale,  of  the  value  of  at  least  $30,000;  that  had  the  sale  been 
set  aside,  and  a  resale  ordered,  the  premises  would  have  sold  for  at  least  $50,- 
000;  that  it  was  not,  at  the  time  of  the  sale,  known  that  the  premises  were 
purchased  for  said  Pullman  Palace  Car  Company  or  said  Pullman. 

It  is  alleged  that  complainants  resided  in  England,  and  had  no  knowledge 
of  the  facts  aforesaid;  that  the  sale  was  finally  approved  March  16,  1880,  and 
deed  executed  accordingly.  It  is  further  alleged  that  the  Connelly  trust  deed 
was  filed  for  record  after  the  commencement  of  the  partition  suit,  and  formed 
no  lien  upon  the  premises  of  the  complainants;  that  the  same,  in  law,  could 
not  remain  a  lien  npon  the  lands  in  the  hands  of  the  purchaser  at  the  sale. 
It  is  also  further  alleged  that,  for  some  time  prior  to  the  first  day  of  January, 
1880,  complainant  James  Dunn  was  an  insane  person,  duly  adjudicated  to  be 
such  l)y  a  court  of  competent  jurisdiction,  and  was  at  the  time  of  the  pro- 
ceedings subsequent  to  January  1,  1880,  and  ever  since  has  been  insane,  and 
has  been  in  an  hospital  for  the  insane;  that  the  Pullman  Palace  Car  Company 
and  George  Pullman  had  notice  of  the  death  of  said  Robert  C.  Dunn  and  said 
George  Dunn,  and  of  the  insanity  of  James  Dunn,  as  before  set  out.  It  is 
further  alleged  that  the  decree  finding  the  interests  of  the  complainants  in  the 
partition  suit  and  the  decree  of  August  4,  1874,  ordering  a  sale  of  the  prem- 
ises, have  never  been  revived,  nor  have  the  death  of  George  and  Robert  Dunn 
ever  been  suggested  of  record,  etc.  It  is  alleged  that  the  sale  is  null  and 
void;  but,  if  any  title  was  vested  thereby,  it  was  only  the  interests  of  the 
present  complainants,  as  found  by  the  court  in  its  decree  of  partition  of  June 
4,  1874,  namely,  one-eighth  part  of  the  premises,  subject  to  the  dower  therein 
of  Bridget  Connelly;  that  their  interests  as  heirs  at  law  of  Robert  G.  and 
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George  Dunn  have  never  been  sold.  Conveyances  are  alleged  by  the  com- 
missioner to  Luther  H.  Pierce;  by  Pierce  and  wife  toGeorge  M.  Pullman;  by 
Pullman  and  wife  to  Lyman  and  Jackson,  trustees  of  the  Pullman  Land  As- 
sociation; and  by  Lyman  and  Jackson  to  Pullman's  Palace  Car  Company. 
Complainants  offer  to  do  equity,  and  to  return  to  Pullman  and  Pullman's 
Palace  Car  Company,  unto  whomsoever  shall  be  entitled  thereto,  the  proceeds 
of  said  sale.  George  M.  Pullman,  Pullman's  Palace  Car  Company,  Luther  H. 
Pierce,  David  B.  Lyman,  Huntington  W.  Jackson,  and  Bridget  and  Patrick 
Connelly  are  made  defendants.  The  bill  prays  that 'a  decree  may  be  entered 
vacating  and  setting  aside  such  sale  and  order  of  confirmation,  and  all  orders 
made  subsequent  to  January  1,  1880,  and  the  deeds  executed  subsequent  to 
the  sale. 

Bridget  and  Patrick  Connelly  answered,  admitting  all  the  allegations  in  the 
bill.  They  then  filed  a  cross-bill,  repeating,  in  substance,  the  same  allega- 
tions, and  adding  that  they  are  very  ignorant;  thai  they  can  neither  read  nor 
write,  except  that  Patrick  can,  with  great  difiiculty,  write  his  own  name. 
They  then  allege  that  on  the  eleventh  of  September,  1873,  George  W.  Kret- 
singer,  and  William  S.  Johnson,  by  fraud,  obtained  their  signatures  to  a  prom- 
issory note  for  S6,000,  payable  in  one  year  from  that  date,  with  interest 
thereon  at  10  per  cent,  per  annum,  payable  annually,  and  their  signatures  to 
a  trust  deed,  and  their  acknowledgment  thereof,  to  Paul  Cornell,  trustee,  on 
the  premises  in  controversy,  to  secure  the  payment  of  tliis  note.  They  allege 
they  never  intended  to  execute  such  note  and  trust  deed;  and  thai,  when  they 
signed  them  and  acknowledged  the  trust  deed,  they  did  not  know  what  they 
were  doing,  and  that  there  was  no  consideration  for  their  execution.  The 
sale  of  the  note  and  trust  deed  by  Bennett  to  Bowen  for  $7,000  is  then  re- 
peated as  in  the  original  bill,  and  that  the  $7,000  was  in  fact  a  bribe  paid  to 
Bennett  by  Bowen  to  procure  him  to  have  a  reappraiseraent  and  sale  of  the 
property,  contrary  to  the  wishes  and  interests  of  the  cross-complainants,  and 
the  prayer  is  the  same  as  in  the  original  bill. 

Answers  were  filed  by  Luther  H.  Pierce,  the  Pullman  Palace  Car  Company, 
George  M.  Pullman,  and  Lyman  and  Jackson,  putting  in  issue  the  material 
allegations  of  the  bill  and  cross-bill.  It  was  also  set  up  that  Pullman  was  a 
purchaser  in  good  faith,  without  other  notice  of  the  condition  of  the  title 
than  that  disclosed  by  the  records  for  full  value,  etc. ;  that  he  never  author- 
ized Bowen  to  make  any  conditions  or  terms  in  the  purchase  of  the  810,000 
note  and  trust  deed  securing  it,  but  simply  empowered  him  to  purchase  it  out- 
right; that  he  made  no  contract  with  Bennett,  and  authorized  no  one  else  to 
do  so  for  him>  to  procure  a  revaluation  of  the  property,  and  asale  thereunder; 
that  Lyman  and  Jackson  were  purchasers  from  Pullman  in  good  faith,  and 
without  notice  of  any  of  the  irregularities  charged  in  regard  to  the  sale;  that  the 
Pullman  Palace  Car  Company  was  a  like  purchaser  in  good  faith  from  Lyman 
and  Jackson,  without  notice,  etc.;  that  the  complainants  in  the  original  and 
cross-bill  were  guilty  of  laches,  in  that  they  knew  of  all  the  matters  now 
alleged  against  the  sale  in  July,  1880,  and  yet  afterwards  stood  by,  and  with- 
out  notice  of  their  dissatisfaction  with  the  sale,  saw  large  sums  of  money  in- 
vested upon  the  property  in  buildings,  and  other  improvements,  upon  the 
faith  of  the  title  acquired  at  the  sale. 

The  cause  was  heard  on  the  twenty-first  of  June,  1886,  and  the  court  there- 
upon decreed  that  both  the  original  and  cross-bill  be  dismissed.  From  that 
decree  this  appeal  is  prosecuted,  and  errors  are  assigned  presenting  the  ques- 
tions considered  in  the  opinion. 

Rosenthal  &  Pence,  for  appellants.    Lyman  A  Jackson,  for  appellees. 

ScHOLFiELD,  J.  The  questions  arising  upon  the  original  bill  are:  (1)  Did 
the  suit  for  partition  abate  by  reason  of  the  deaths  of  George  and  llobert  C. 
Dunn?    (2)  Was  the  decree  of  sale  inoperative  as  against  the  interest  of 
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James  Dunn,  becauBe  he  was  Insane  at  the  time  it  was  rendered?  (3)  Did 
the  sale  by  Bennett  of  the  note,  and  trust  deed  securing  it,  prejudice  the  rights 
of  the  complainants?     It  is  clear  each  must  receive  a  negative  answer. 

1.  Our  stiitute  provides,  (Kev.  8t.  1874,  c.  1,  tit.  "Abatement."  §  22:) 
"Ko  suit  tor  the  partition  of  land  shall  abate  on  account  of  the  death  of  any 
party  thereto,  but  it  may  be  continued  in  the  name  of  the  survivors,  if  the  in- 
terest of  such  deceased  person  survives  to  them.    *    •    *" 

It  is  not  proved  that  the  deceased  parties,  or  either  of  them,  conveyed,  or 
contracted  to  convey,  their  interests  to  other  parties,  and  there  is  no  legal  pre- 
sumption that  they  did  so,  in  the  absence  of  evidence.  Both  died  intestate. 
Neither  had  ever  been  married,  and  their  father  and  mother  died  before  either 
of  them,  and  so  their  only  heirs  at  law  were  their  co-complainants  surviving, 
to  whom  theii;  interests  in  the  property  which  is  the  subject  of  the  suit  for  par- 
tition "survived, "  adopting  the  phraseology  of  the  statute.  Apart,  even,  from 
the  language  of  the  statute,  it  would  be  difficult  to  assign  a  reason  why  the 
suit  should  abate,  since  all  the  parties  in  interest  and  to  be  affected  by  the  de- 
cree were  already  before  the  court;  and  the  deaths,  instead  of  destroying  the 
interests  of  the  surviving  complainants  in  the  subject  of  litigation,  only  oper- 
ated to  change  the  title  of  those  interests  which  had  before  belonged  to  the 
deceased,  and  vest  it  in  the  surviving  complainants. 

2.  James  Dunn  is  described  in  the  bill  filed  herein  on  his  own  behalf  as  a 
lunatic,  who  sues  by  Simeon  Strauss,  his  next  friend;  and  the  deposition  of 
Robert  J.  Sped;  was  read  in  evidence  on  the  bearing,  in  which,  among  other 
things,  he  deposed  that  James  Dunn  is  now  an  inmate  of  the  county  insane 
asylum,  at  Beverly;  i.  e.,  in  the  county  of  York,  England.  "He  is  insane. 
He  was  insane  on  January  1, 1880,  and  has  been  ever  since  that  time.  I  be- 
lieve that  he  was  committed  to  such  asylum  by  the  guardians  of  the  poor, 
who  had  found  him  insane."  The  only  other  evidence  on  the  question  is 
found  in  a  letter  from  W.  J.  and  P.  Reed,  solicitors,  Hull,  England,  to  Rosen- 
thal ik  Pence,  complainant's  attorneys,  dated  sixteenth  February,  1880,  in 
which  they  say:  "We  find  that  the  persons  now  entitled  to  the  property  are 
James  Dunn,  who  is  at  present  residing  at  the  asylum  at  Beverly,  in  the 
county  of  York,  but  who,  we  understand,  is  at  liberty  to  be  discharged  at  aaj 
time;  and  our  client.  Mr> Robert  J.  Speck."  . 

When  this  lunacy  began  or  what  its  character  is,  we  are  not  informed. 
It  may  have  been  that  the  lunacy  was  only  partial, — that  is,  as  respects  par- 
ticular matters, — and  that  it  did  not  affect  his  capacity  to  transact  business; 
and,  if  so,  it  is  impertinent  to  any  question  in  the  present  case.  Searle  v. 
eaJbraith,  73  111.  269;  Titcomb  v.  Vantyle,  84111.  871.  We  are  not  required 
to  assume  from  the  evidence  that  this  lunacy  existed  when  the  suit  was  com- 
menced; butt  if  it  did,  no  conservator  having  been  appointed  under  our  stat- 
ute, the  suit  might  be  prosecuted  in  the  name  of  tlie  lunatic.  Chicago  A 
P.  R.  Co.  Vi  Mtmger,  78  111. -801.  But  the  partition  suit  here  is,  under  our 
statute,  an  action  at  law.  Hopkins  v.  Medley,  97  111.  402.  And  it  is  well 
settled  that  a  judgment  at  law  is  neither  void  nor  voidable  merely  because  the 
plaintiff  is  a  lunatic.  Freem.  Judgm.  g  152;  Lamprey  v.  Nudd,  9  Post.  299; 
Wood  V.  Bayard,  63  Pa.  St.  820;  Foster  v.  Jones,  23  Ga.  168;  Sacramento 
8av.  Sank  v.  Spencer,  53  Cal.  737;  Stigers  v.  Brent,  60  Md.  214;  Johnson  v. 
Pomeroy,  31  Ohio  St.  247 ;  Robertson  \.Lain,  19  Wend.  660;  Clarke  v. Dun- 
ham, 4  Denio,  262;  Stemhergh  v.  Schoolcraft,  2  Barb.  153;  Walker  v.  Clay, 
21  Ala.  797.  - 

8.  In  Bennett  v.  Connelly,  103  111.  50,  we  were  misled  by  the  evidence  then 
before  us,  and  induced  to  believe  that  the  purchaser  at  this  partition  sate  paid 
Beach  87,000  to  procure  a  release  of  the  deed  of  trust,  and  that  but  for  that 
payment  that  amount  would  have  been  paid  by  the  purchaser  to  the  commis- 
sioner, in  addition  to  the  other  snm  paid  by  him  as  the  purchase  price  of  the 
jHTopeity;  and  hence  that  it  waa  in  fact  so  much  purchase  money,  and,  as 
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snch,  entitled  to  be  distributed  t»  all  the  parties  In  interest.  The  evidence  in 
this  record  shows  beyond  all  doubt  that  that  view  was  erroneous.  Beach  did 
not  receive  any  money  from  anyb(xiy.  In  truth,  he  only  held  the  note  and 
deed  of  trust  for  Pullman,  and  Pullman  did  not  receive  any  money  from  any 
source  ttecause  of  his  ownership  of  the  note  and  deed  of  trust.  Nor  was  the 
amount  bid  for  him  at  the  sale  reduced  or  abated  by  reason  of  his  ownership 
of  the  note  and  deed  of  trust. 

The  facts  are,  briefly:  After  the  suit  for  partition  was  commenced,  on  the 
eleventh  of  September,  1878,  the  Connellys  executed  their  promissory  note  to 
Kretsinger  &  Johnson  for  96,000,  payable  one  year  after  date,  with  interest 
at  the  rate  of  10  per  cent,  per  annum,  and  to  secure  the  payment  of  this  note 
they  executed  a  deed  of  trust  upon  the  premises  in  controversy  to  Paul  Cor- 
nell, trustee.  The  deed  of  trust  was  therefore  necessarily  limited  to  and 
binding  only  upon  the  interest  of  the  Connellys  in  the  premises,  and,  after  the 
decree  for  sale,  it  followed  their  interest  in  the  proceeds,  and  affected  it  only. 
It  was  no  incumbrance  uponthe  interest  of  the  complainants  in  the  original 
bill,  and  could  in  nowise  adversely  affect  that  interest.  Loomia  v.  Riley,  24 
lU.  807.  That  note,  and  with  it  the  trust  deed  passed  by  assignment  to 
John  I.  Bennett,  and  on  twentieth  of  January,  1880,  Bowen,  as  agent  of 
Pullman,  either  paid  off  the  note,  or  purchased  it  and  the  deed  of  trust,  pay- 
ing, at  the  time,  as  the  consideration,  $7,000.  It  is  impossible  that  this  could 
have  injured  the  complainants,  since  it  had  no  reference  to  their  interest  in 
the  premises.  Assume  that  the  trust  deed  was  a  nullity,  this  payment  took 
nothing  from  them  to  which  they  were  entitled,  and  it  aijded  no  burden  to 
tlieir  property.  Assume  it  wiis  vnlid,  it  bound  only  the  interest  of  the  Con- 
nellys in  the  proceeds  of  the  sale,  and  the  question  of  whether  Bennett  should 
hold  or-transfer  it  could  by  no  possibility  affect  any  one  but  himself  and  the 
purchaser.  Bowen,  as  the  agent  of  Pullman,  simply  placed  the  note  and  deed 
of  trost  in  the  bands  of  Beach,  another  agent  of  Pullman,  who  heM  them  at 
the  time  of  the  sale  of  the  property.  The  evidence  is  ample  thai,  the  sale  of 
the  property,  after  the  reappraisement,  was  not  against  the  wishes  of  the 
complainants  in  the  original  bill;  but  that,  on  the  contrary,  it  was,  if  not  en- 
tirely brought  about,  c^tainly  encouraged  by  the  attorneys  of  those  complain* 
ants.  And  they  afterwards  insisted  in  court  upon  the  conflrmation  of  the' 
sale.  The  evidence,  moreover,  fails  to  show  that  the  amount  for  which  the 
property  was  sold  was  less  than  it  would  have  been  had  not  the  deed  of  trust 
bean  executed  or  apparently  sul>3isting  as  a  lien  at  the  time  of  the  sale. 

-Coming  now  to  the  question  arising  upon  the  cross-bill,  and  waiving  all 
question  of  the  right  to  file  a  oross-bill  in  the  state  of  facta  set  up,  we  are  of 
the  opinion /tliat  the  ruling-  below  was  right,  for  several  reasons. 

1.  The  evidence  is  insufficient  to  sust^n  the  allegation  that  Bowen  bribed 
Bennett  to  procure  a  reappraisement  of  the  premises  and  decree  thereon  di- 
recting their  sale.  As  has  been  stated,  the  note  and  deed  of  trust  were  ob- 
tained from  Bennett  by  Bowen;  and  ]3owen  is  dead.  The  only  person  living 
who  knows  what  the  compact  between  them  was,  is  Bennett,  and  he  denies 
the  charge.  He  positively  asserts  that  negotiations-  between  Bowes  and 
himself  in  regard  to  the  note  and  mortgage  Sd  not  occur  until  after  the  de- 
cree was  entered  appointing  commissioners  to  reappraise  the  premises,  and  he 
denies  that  the  decree  was  entered  pursuant  to  any  previous  understanding 
between  himself  and  Bowen.  Pullman  denies  that  he  ever  authorized  Bowen 
to  employ  Bennett  to  procure  the  entry  of  a  decree  for  the  reappjraisement  of 
the  premises  and  a  sale  pnrsnant  thereto.  But  complainants  claim  that  the 
charge  is  proved  by  the  circumstances  detailed  by  Bennett  in  his  evidence. 
He  says  Uiat  Bowen  did  not  buy  the  note  and  deed  of  trust  of  him,  but  sim- 
ply paid ,97,000  for  the  satisfaction  of  the  note,  and  the  release  of  'the  deed 
of  trust,  subject  to  the  right  of  Bennett  to  have  him  hold  them  as  unsatisfied 
until  Bsnnelt  eould  leffect  an  arrangement  with  the  Connellys  for  the  jijidg^ 
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ment  of  reasonable  attorney's  fees;  Bennett  meanwhile  holding  a  release  of 
the  deed  of  trust,  which  he  would  place  on  record  if  Bowen  attempted  to  col- 
lect the  note.  And  it  is  argued  that,  since  the  deed  of  trust  (being  executed 
pendente  lite)  was  only  a  lien  on  the  interest  of  the  Connellys  in  the  pro- 
ceeds of  the  sale,  and  was  no  incumbrance  to  the  title  which  would  pass  to 
the  purchaser  at  the  sale,  and  could  hence  be  no  impediment  to  the  sale, 
Pullman  got  nothing  for  the  $7,000;  that  the  sum  was  not  intended  as  a  gift 
to  Bennett,  and  must  therefore  have  been  paid  to  bribe  him  to  procure  the 
reappraisement  and  sale  thereunder  of  the  premises. 

Pullman  testified  that  Bowen's  authority  was  limited  simply  to  purchasing 
the  note  and  deed  of  trust;  that  he  was  himself  informed  of  the  existence  of  the 
deed  of  trust;  and  that  there  was  a  controversy  between  the  Connellys  and 
the  holder  of  it,  and  he  was  advised  by  his  legal  counsel  to  buy  it.  And  the 
claim  that  Bowen  did  only  buy  the  note  and  deed  of  trust  has  strong  support 
in  the  facts,  clearly  established,  that  the  note  and  deed  of  trust  passed  into 
Bowen's  hands  uncanceled,  and  without  any  indorsement  or  accompanying 
writing,  evidencing  an  agreement  that  they  were  conditionally  or  otherwise 
to  be  canceled.  Of  course  it  is  not  claimed  that,  if  Bowen  in  fact  did  pur- 
chase the  note  and  deed  of  trust,  there  is  under  the  circumstances  anything 
unreasonable  or  unusual  in  the  transaction.  But  assuming,  as  perhaps  un- 
der the  evidence  we  must,  that  Bennett's  memory  is  not  at  fault,  still,  inas- 
much as  his  evidence  clearly  shows  that  Bowen  thought  that  the  trust  deed 
incumbered  the  land,  (not  the  mere  interest  of  the  Connelly's  in  the  proceeds 
of  the  sale,)  so  that  the  purchaser  must  purchase  subject  to  the  lien,  and  other 
evidence  also  shows  that  Pullman  was  making  purchases  of  land  in  that  vi- 
cinity for  the  purpose  of  building  up  large  manufacturing  establishments, 
and  that  the  ownership  and  possession  of  this  land  was  desired  as  being  nec- 
essary to  that  end,  and  Bowen  was  informed  that  the  Connellys  would  con- 
test the  validity  of  the  deed  of  trust,  and,  he  supposed,  thereby  delay  materially 
the  sale  of  the  land,  there  is  nothing  so  improbable  as  to  excite  disbelief  that  he 
might  have  thought  it  promotive  of  Pullman's  interest  to  pay  *7,000  to,  in 
the  language  of  Bennett,  "remove  the  deed  of  trust  as  a  base  of  contention 
and  an  impediment  to  the  sale."  The  delay  of  the  sale  for  any  length  of 
time  might  have  put  it  oat  of  his  power  to  carry  out  his  scheme,  and  have 
worked  loss  many  times  greater  than  $7,000. 

It  is  true,  this  desire  of  and  necessity  for  a  speedy  sale  might  have  impelled 
to  the  employment  of  Bennett  to  forward  the  sale,  if  that  had  been  possible. 
But  where  two  motives — one  lawful,  and  the  other  unlawful — are  presented, 
we  are  to  assume,  in  the  absence  of  satisfactory  evidence  to  the  contrary,  that 
the  lawful  motive  controlled.  If  Bennett's  evidence  shall  be  accepted  as  con- 
clusively establishing  that  Bowen  did  not  buy  the  note  and  deed  of  trust  for 
FuUman,  why  shall  it  not  also  be  accepted  as  conclusively  showing  that  the 
money  was  paid  by  Bowen  for  the  purpose  of  removing  the  deed  of  trust  as 
an  impediment  to  the  sale  under  the  erroneous  opinion  that  it  was  in  truth 
an  impediment?  It  is  not  apparent  why  he  should  have  desired  to  have 
spoken  falsely  in  the  one  respect  more  than  in  the  other,  and  his  opportunity 
of  knowing  is  the  same  in  both  respects.  Undoubtedly  it  was  expected,  when 
the  $7,000  were  paid,  that  the  property  would  be  advertised  for  sale  at  an 
early  day.  But  there  were  reasons  why  those  controlling  the  matter  should 
have  desired  that,  and  it  would  not,  therefore,  have  seemed  necessary  to  have 
Incurred  great  expense  to  that  end.  An  offer  had  been  made  by  another  agent 
of  Pullman  to  bid  for  the  land,  if  it  should  be  offered  for  sale,  at  least  $125 
per  acre.  This  was  then  thought  to  be  a  price  justifying  its  sale.  The  taxes 
on  the  land  had  not  been  paid  pending  the  litigation,  and  there  had  been  sales 
for  the  delinquent  taxes,  and  it  was  feared  that  titles  might  be  acquired  in 
this  way,  with  the  aid  of  the  limitation  laws,  that  would  defeat  the  title  of 
the  parties  concerned  in  the  partition  suit.    In  any  event,  it  was  realized  the 
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unpaid  taxes  accumulating  by  delay,  with  attendant  Interests,  penalties,  and 
costs,  were  becoming  a  serious  burden  to  the  premises.  Bennett  had  ad- 
vanced considerable  sums  of  money  in  payment  of  costs,  and  expenses  of  lit- 
igation, and  he  was  needing  his  money.  Payment  also  of  the  petitioner's  at- 
torneys' fees  had  been  deferred  until  money  should  be  realized  from  the  sale 
of  the  premises;  so  that  the  attorneys  on  all  sides  were  anxious  for  an  early 
sale,  and  professedly  acting  to  that  end. 

The  evidence,  moreover,  fails  to  establish  that  Pullman,  or  his  agent, 
Bowen,  knew  that  Bennett  was  acting  contrary  to  instructions  of  his  clients, 
or  that  he  agreed  that  he  would  act  disregarding  their  wishes,  and  it  expressly 
shows  that  in  truth  Bennett  did  not  control  the  sale.  Bennett,  after  the  or- 
der of  the  sale  was  made,  requested  the  commissioner  to  advertise  the  prop- 
erty. This  was  on  or  about  the  third  of  Februai-y.  After  that,  Bennett  did 
nothing.  The  Connellys,  some  time  in  January,  employed  Young  &  Han- 
nay  to  prevent  the  sale,  and  to  get  the  trust  deed  canceled.  They  notified 
Bennett  of  their  employment  in  January;  and,  although  they  did  not  have  a 
formal  order  entered  of  record  substituting  themselves  as  attorneys  for  the 
Connellys  in  the  partition  suit  until  the  eighth  of  March,  they  in  fact  acted 
as  such  attorneys  after  the  third  of  February,  and  Bennett  ceased  to  act  after 
that  date.  On  the  eleventh  of  February,  they  applied  to  the  attorneys  repre- 
senting the  Dunns  and  Speck  in  the  partition  suit,  and  requested  them  to  con- 
sent to  postpone  the  sale;  but  those  attorneys  declined  to  accede  to  the  re- 
quest. No  one  representing  Pullman  prevented  compliance  with  that  re- 
quest, and  no  act  of  Bennett  stood  in  the  way.  Young  &  Hannay,  as  the  at- 
torneys of  the  Connellys,  thereafter  proposed  a  bill  for  review  of  the  partition 
case,  praying  therein  that  the  sale  might  be  enjoined;  and  on  the  seventeenth 
of  February  the  attorneys  of  the  Dunns  and  Speck  appeared  in  court,  and  re- 
sisted the  filing  of  the  bill,-and  the  enjoining  of  the  sale;  and  the  court,  al- 
though allowing  the  bill  for  review  to  be  filed,  refused  to  enjoin  the  sale. 
Bennett  was  not  present,  and  he  did  nothing  to  prevent  the  sale  being  en- 
joined. 

Again,  if  the  Connellys  were  injured  by  the  sale  being  made  when  it  was 
made,  they  should  have  interposed  that  objection  to  a  confirmation  of  the 
commissioner's  report.  It  will  be  seen  by  reference  to  the  statement  preced- 
ing this  opinion  that  they  filed  seven  objections  to  the  confirmation  of  the  com- 
missioner's report  of  the  sale,  neither  of  which  is  that  the  reappraisement,  and 
sale  thereon,  was  produced  by  the  bribery  of  their  attorney,  nor  that  the  sale 
was  made  at  an  improper  time.  The  hearing  of  the  exceptions  was  continued 
until  the  thirteenth  of  April.  At  no  time  did  the  Connellys  ask  leave  to  add 
an  exception  that  the  r^ppraisement  and  the  sale  thereon  were  procured  by 
the  bribery  of  their  attorney,  or  that  the  sale  was  made  at  an  improper  time. 
And  yet  at  that  time  the  evidence  is  clettr  that  the  Connellys  and  their  attor- 
neys had  been  informed  of  all  that  they  now  know  in  regard  to  the  sale  of  the 
note  and  deed  of  trust  by  Bennett  to  Bowen.  This  is  a  judicial  sale.  Freem. 
Co-Tenancy,  §  848,  and  the  rule  is  that  the  order  of  confirmation  is  conclu- 
sive as  to  all  matters  upon  which  the  court  might  have  been  called  upon  to 
pass  had  the  parties  chosen  to  have  brought  them  forward  as  objections  to  the 
confirmation.  Freem.  Void  Jud.  Sales,  g  44.  See,  also,  authorities  cited  in 
note  3. 

2.  It  is  urged  that  by  reason  of  the  Connellys'  ighorance  of  the  fact  that 
Bennett  had  received  $7,000  in  satisfaction  of  the  note,  and  that  he  held  a  re- 
lease of  the  trust  deed,  they  were  induced  to  make  a  compromise  and  consent 
to  abandon  tlie  right  to  sue  out  a  writ  of  error,  and  prosecute  an  appeal  which 
but  for  such  ignorance  they  would  not  have  done.  This,  in  our  opinion,  ad- 
mits of  two  answers:  (1)  They  then  knew,  or  ought  to  have  known,  of  every- 
thing, in  this  respect,  that  they  now  know.  (2)  If  the  note  and  trust  deed 
were  illegal,  or  were  subjeot  to  any  defenses,  the  Connellys  always  knew  it. 
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"When  Bowen  obtained  them,  the  note  was  several  years  past  due,  and  Beaeb 
obtained  them  still  later;  and  so  they  were,  in  the  bauds  of  Bowen  or  Beach, 
subject  to  any  and  every  defense  that  they  were  in  the  hands  of  Bennett.  The 
transtera  of  the  note  and  trust  deed,  therefore,  in  nowise  clianged  or  afleoted 
the  question  of  the  liability  of  the  Connellys,  or  its  extent.  In  no  possible 
way  could  they  be  injured  by  that. transfer.  Young  &  Hannay,  as  their  at- 
torneys, about  the  seventeenth  of  February,  1880,  filed  a  bill  on  thoir  behalf 
against  Kretsinger  &  Johnson  and  Bennett,  praying  that  the  deed  of  trust  be 
canceled.  Subsequently,  after  the  sale,  and  before  its  confirmation.  Beach 
served  a  notice  upon  the  Connellys  that  he  held  the  note  .and  deed  of  trust, 
and  that  he  would  move  the  court  for  an  order  directing  the  comniissionei's  to 
pay  the  amount  of  the  note  out  of  the  proceeds  of  the  sale  coming  to  them, 
and  they  thereupon  made  Beach  a  defendant  to  the  bill  to  cancel  tiie  de^  of 
trust.  Now,  if  they  were  entitled  to  have  the  deed  of  trust  canceled  when,  it 
was  in  the  hands  of  Bennett,  no  reason  has  been  suggested  and  none  has  oc- 
curred to  us,  wfiy  they  were  not  entitled  to  have  it  canceled  on  this  bill.  So, 
too,  if,  as  against  Bennett,  the  Connellys  were  enti  tied  to  set  up  a  partialdefense 
to  the  note,  it  would  seem  clear  that  they  were  e^ititled  to  set  it  up  as  against 
Beach,  for  he  simply  stood  in  the  shoes  of  Bennett.  No  reason  is  disclosed  by 
the  evidence  for  claiming  that  anj'thing  that  belonged  to  tlve  Connellys  passed 
in  the  transaction  between  Bowen  and  Bennett.  The  money  wastbat  of  Pull- 
man, and  its  payment  imposed  no  liability  on  the  Connellys  to  reimburse  him 
because  of  the  payment;  and  the  note  and  trust  deed,  whether  valid  or  in- 
valid, worthless  or  valuable,  were  in  no  sense  their  property.  If,  however, 
the  note  and  trust  deed  were  valid  and  binding  upon  the  Connellys  for  the  pay- 
ment of  all  or  a  part  of  the  sum  expressed  in  the  note,  and  Bennett  intended, 
by  the  transaction  with  Bowen,  to  make  a  gift  to  them,  he  might  impose  his 
own  restrictions,  and  require,  as  he  claims  he  did  in  his  contract  with  Bowen, 
that  the  release  of  the  deed  of  trust  should  not  be  placed  upon  record  until  his 
reasonable  attorneys'  fees  were  arranged.  In  neither  view,  therefore,  is 
tliere  any  ground  for  saying  the  Connellys  were  deprived  of  any  legal  rights 
because  the  knowledge  of  the  transaction  between  Bowen  and  Bennett  was 
withheld  from  them.  It  may  be  that  Pullman,  through  the  ignorance  of  his 
agent,  paid  Bennett  $7,000,  whicli  he  would  not  have  paid  but  for  that  igno- 
rance; but  this  does  not  injure  the  Connellys. 

The  evidence  clearly  shows  that  the  sale  was  open  to  tlie  competition  of  all; 
that  an  unusual  number  of  persons  were  present  and  participated  in  the  bid- 
ding, and  that  the  bid  of  Pullman's  agent,  upon  which  the  property  was 
knocked  off,  was  the  highest,  and  that  it  was  fairly  made.  Some  persons  had 
heard  rumors  that  Pullman  was  Intending  to  establish  a  large  manufacturinK 
establishment  in  the  vicinity  of  this  property,  and  that  he  therefore  desired  it, 
and  were  thereby  induced  to  make  bids  they  otherwise  would  not  have  made. 
Tlie  proof  is  made  that  the  price  paid  for  the  property  is  much  beyond  what 
it  would  have  brouglit  but  for  the  contemplated  improvements  of  Pullman. 
It  is  conceded  that  Pullman  was  authorized  to  act  through  agents  if  he  chose 
to  do  so,  and  that  lie  was  under  no  obligation  to  disclose  to  the  public  the 
character  and  extent  of  the  improvements  he  was  designing  to  make,  before 
he  made  his  purchases  of  property;  and  it  must  he  conceded,  upon  like  prin- 
ciple, to  be  likewise  true  that  the  fact  that  he  would  pay  a  much  larger  sum 
for  the  property,  if  it  were  necessary  to  secure  it,  than  the  amount  he  bid,  is 
unimpoi-tant,  if  the  sale  was  in  other  respects  fairly  conducted,  and  he  was 
the  highest  bidder.  There  is  no  ground  for  holding  that  the  deed  of  trust 
affected  the  bidding.  One  witness,  it  is  true,  J.  H.  Scott,  testified  that  "if 
the  trust  deed  had  been  cleared  off,  and  released  and  settled,  that  he  would 
have  bid  more  than  be  bid ;"  but  he  does  not  say  that  he  would  have  l>id  more 
than  the  premises  were  sold  for.  No  other  witness  testifies  that  he  has  knowl- 
e^e  of  any  other  bidder  being  affected  by  the  trust  deed  on  his  bidding. 
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There  is  no  reason,  as  we  have  seen,  why  the  failure  to  revive  the  partition 
suit  after  the  deaths  of  Georg^  and  Bobert  C.  DuDn,  or  the  insanity  of  James 
Dunn,  should  have  affected  the  bidding,  and  there  is  no  proof  that  they  did. 

8.  The  decree  of  confirmation  was  rendered  on  the  thirteenth  of  April, 
1880,  and  the  Connellys,  soon  after,  accepted  the  money  due  them  on  the  basis 
of  that  decree.  They  lived  where  they  witnessed  daily,  or  oould  witness,  the 
uses  to  which  the  property  was  put  after  the  purchase,  and  the  improvements 
placed  upon  it,  and  they  have  continued  to  live  there.  The  present  bill  was 
not  filed  until  the  fifteenth  of  August,  1883,  and  the  oross-bill  was  filed  later. 
Between  July  1, 1880,  and  the  filing  of  the  bill,  expenditures  had  been  made 
for  improvements  upon  the  property  amounting  to  $677,491.  These  included 
foundry, commenced  to  be  built  in  June,  1881;  ronnd-house, commenced  to  be 
built  in  April,  1881 ;  and  railroad  tracks  and  other  improvements,  commenced 
in  1880.  In  September,  1880,  to  a  suit  brought  by  Bennett  against  Mrs. 
Connelly  for  attorneys'  fees,  she  pleaded  as  a  set-ofF  the  $7,000  paid  by  Bowen 
to  Bennett  as  so  much  money  received  by  him  as  purchase  money  for  the 
property,  and  she  was  allowed  the  amount,  after  deducting  thei;efrom  attor- 
neys' fees,  by  the  judgment  of  the  court.  The  case  was  appealed  first  to  the 
aj^ellate  and  finally  to  this  court,  where  the  judgment  was  reversed,  but 
the  litigation  was  pending  until  after  the  filing  of  the  present  cross-bill.  We 
are  inclined  to  think  under  the  circumstances,  that,  even  if  it  bad  been  com- 
petent for  the  Connellys  to  have  had  the  sale  set  aside,  if  application  had 
been  promptly  made  for  that  purpose,  they  were  guilty  of  such  laches  as 
should  alone  now  prevent  it.  Uoyt  v.  Pawtucket  Irut.for  aavings,  110  HI. 
390;  Clapp  v.  PeUrson,  104  IlL  26. 

The  decree  is  affirmed. 


<U3  in.  ze») 

CirtcAGO  &  A.  B.  Co.  e.  HOYT. 

(Supreme  Court  of  JUinois.    May  12, 1887.) 

MAKTBR  A»D  SkBVAST— KeIAOW-SiRVAKTH;— Cab  IkSPBOTOB— EHOtWEBB. 

The  engineer  who  has  brought  a  railroad  train  into  the  yard,  and  whose  duty  it 
Is  to  then  take  the  engine  to  the  round-house,  is  not  a  fellow-servant  with  a  car  In- 
spector who  Is  required  to  go  upon  theoars  as  8o6b  as  tbey  arestopped,  for  the  pur- 
pose of  inspecting  them,  in  such  a  sense  as  to  relieve  the  company  from  liability 
for  injariee  sustained  by  the  inspector  in  conseqaence  of  the  negligonce  of  the  en- 
gineer in  starting  his  engine. 

Appeal  from  appellate  court,  Third  district. 

WUliams  tt  Capen  and  Fifer  &  Phillips,  for  appellant.    M.  W.  Packard 
and  Jos.  S.  Swing,  for  appellee. 

Scorr,  C.  J.  This  suit  was  brought  by  Balph  M.  Hoyt  in  the  circuit  court 
of  McLain  county  against  the  Chicago  &  Alton  Railroad  Company.  It  was 
brought  to  recover  for  personal  injuries  sustained  by  plaintiff,  alleged  to  have 
been  caused  by  the  negligent  conduct  of  defendant's  servants  in  charge  of  a 
freight  train.  The  judgment  rendered  in  the  circuit  court  in  favor  of  plain- 
tiff was  affirmed  in  the  appellate  court,  and,  as  the  case  comes  before  this 
court,  only  questions  of  law  can  be  considered.  It  seems  plaintiff  was  em- 
ployed in  the  yards  of  the  company  at  the  station  where  the  accident  occurred, 
and  had  been  for  many  years  prior  to  tlie  time  he  was  injured.  His  duty  was 
to  inspect  freight  cars  on  their  arrival  at  the  yards.  The  evidence  tends  to 
show,  and  that  fact  will  be  regarded  as  proved,  the  superintendent  of  that  de- 
partment directed  him  to  go  upon  the  cars  immediately  upon  their  arrival, 
and  begin  the  work  of  inspection.  That  custom  plaintiff  had  observed  for 
many  years.  On  the  morning  of  the  happening  of  the  accident  a  freight  train 
came  into  the  yards,  and  immediately  upon  it?  coming  to  a  full  stop  pUintifl 
went  upon  the  car  next  the  engine,  and  couunenced  his  usaal  work  of  in- 
specting the  cars,  and  was  about  to  step  from  the  second  car  to  the  tUzd  car, 
v.l2M.E.no.8 — 15 
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when  the  engineer,  without  warning,  suddenly  started  his  engine  with  such 
unusual  force  that  the  train  parted,  and  plaintUf ,  falling  on  the  track,  received 
severe  and  permanent  injuries.  Plaintiff  testified  the  "jerk"  "was  so  violent 
it  almost  raised  the  car  from  the  track. "  On  this  brancli  of  the  case  no  ques- 
tion is  made,  nor  can  any  be  made,  in  this  court  against  the  finding  of  ttie 
jury  that  plaintiff  was  observing  due  care  for  his  personal  safety,  and  that  it 
was  the  wrongful  conduct  of  the  engineer  that  caused  the  accident. 

The  defense  insisted  upon,  both  at  the  trial  and  in  this  court,  is  that  plain- 
tiff and  the  engine-driver,  whose  negligence  is  alleged  to  have  caused  the  in- 
jury, were  fellow-servants  of  a  common  master,  and  engaged  in  the  same  line 
of  employment,  and  therefore  there  could  be,  in  law,  no  recovery,  on  the 
principle  that  one  servant  of  a  common  master,  engaged  in  the  same  service, 
cannot  recover  for  the  negligence  of  his  fellow-servant.  The  point  raised  was 
most  definitely  made  at  the  trial  by  an  instruction  stating  the  law  apphcable 
to  fellow-servants,  and  which  it  is  insisted  had  it  been  given,  and  had  the 
jury  been  controlled  by  it,  would  have  secured  a  verdict  for  defendant.  That 
instruction  the  court  modified,  and  as  modified  counsel  for  defendant  refused 
to  have  it  read  to  the  jury.  So  the  case  may  be  considered  as  though  the 
court  refused  to  give  the  instruction.  Assuming,  then,  that  the  instruction 
as  asked  states  the  law  in  relation  to  fellow-servants  accurately,  the  question 
arises,  was  the  defendant  prejudiced  by  the  refusal  of  the  court  to  give  it? 
That  involves  the  inquiry  whether  it  was  applicable  to  the  facts,  or,  what  is 
the  same  thing,  does  the  question  whether  plaintiff  and  the  engine-driver 
were  fellow-servants  fairly  arise  in  the  case?  A  brief  reference  to  the  evi- 
dence will  be  necessary  to  a  solution  of  the  question.  There  is  evidence  tend- 
ing to  show,  and  the  facts  it  tends  to  establish  will  be  regarded  as  proved, 
that  when  a  train  got  to  a  certain  place,  as  this  one  did  that  morning,  "it  is 
the  usual  thing  for  the  engine  to  go  to  the  round-house;  that  is  the  usual 
practice. "  The  switch-engine  would  then  come  and  set  the  cars  in  the  proper 
place.  Of  course,  the  engine-driver  would  be  bound  to  obey  the  yard-master, 
and,  if  he  received  a  signal  to  move  to  another  locality,  no  doubt  he  would  be 
bound  to  observe  it.  But  the  evidence  is  full  to  the  point  that,  when  the  en- 
gine-driver came  to  a  certain  place,  and  stopped  the  train,  it  "was  bis  duty  to 
go  to.  the  engine-house."  One  reason  that  is  stated  why  plaintiff  was  re- 
quired to  go  upon  trains  so  soon  as  they  should  be  stopped,  to  do  the  work  of 
inspecting  them,  was  that  after  tlie  train  should  be  broken  up  by  the  switch- 
engine,  and  set  apart,  it  would  be  difficult  to  find  those  that  had  not  been  in- 
spected, or  to  ascertain  when  the  work  would  be  completed.  Kegarding 
these  facts,  which  the  evidence  tends  to  establish,  as  having  been  found  in 
favor  of  plaintiff,  it  seems  clear  the  duties  of  the  engine-driver  in  connection 
with  the  train  ceased  at  or  before  the  time  it  was  plaintiff's  duty  to  go  upon 
it,  to  begin  his  work  of  inspection.  On  that  hypothesis,  how  is  it  possible 
the  engine-driver  and  plaintiff  could  be  fellow-servants  engaged  in  a  common 
service?  Inspecting  cars  after  they  are  delivered  in  the  yards  can  have  no 
relation  or  connection  with  the  running  of  trains  to  distant  points.  It  is  not 
the  same  service  at  all.  A  car  inspector  under  such  circumstances  is  no 
more  a  fellow-servant  with  an  engine-driver  than  any  workman  in  the  shops 
who  may  liave  assisted  in  the  first  instance  in  making:  the  car.  It  was  said 
by  this  court  in  Rolling-Mill  Co.  v.  Johngon,  114  111.  57,  that  the  servants  of 
the  same  master,  to  be  co-employes  so  as  to  exempt  the  master  from  liability 
on  account  of  injuries  sustained  by  one  resulting  from  the  negligence  of  the 
other,  shall  be  directly  co-operating  with  each  other  in  a  particular  business, 
i.  e.,  the  same  line  of  employment,  or  that  their  usual  duties  shall  bring  them 
into  habitual  association,  so  that  they  may  exercise  a  mutual  influence  upon 
each  other  promotive  of  proper  caution.  Adhering,  as  is  done,  to  the  correct- 
ness of  the  rule  stated,  it  is  dear  the  case  in  hand  does  not  come  within  its 
operation. 
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Plaintiff  and  the  engine-driver  were  not  engaged  in  the  same  business  at 
aU.  It  was  distinct  and  wholly  different,  and,  had  each  continued  in  his  par- 
ticular business  for  any  indefinite  period,  it  is  hardly  probable  they  would  have 
been  brought  into  any  relation  where  one  might  have  exercised  an  influence 
over  the  other  promotive  of  proper  caution.  In  the  very  nature  of  the  busi- 
ness each  was  engaged  in,  it  was  impracticable  for  one  to  have  had  any  influ- 
ence over  the  other  promotive  of  proper  caution  or  otherwise.  They  were 
strangers  to  each  other,  and  might  have  remsiined  so  for  an  indefinite  time, 
so  far  as  anything  in  their  business  relations  would  have  brought  them  to- 
gether. It  is  true  they  might  have  been  fellow-servants  in  the  strictest  sense, 
and  yet  they  might  not  have  been  associated  an  hour  before  the  happening  of 
the  injury.  What  is  meant  is,  if  thfi  parties  continue  to  be  engaged  in  a  com- 
mon service,  they  will  be  habitUiiDy  associated  so  that  they  may  exercise  any 
influence  over  each  other  promotive  of  common  safety.  That  never  could 
have  occurred  in  this  case,  for  the  obvious  reason  the  duties  of  the  engine- 
driver  ceiised  at  or  before  plaintiff's  would  begin,  so  that  it  would  be  impossi- 
ble for  one  to  exercise  any  influence  whatever  over  the  other.  The  doctrine  of 
the  refused  instructions  could  have  no  application  to  the  facts  of  the  case, 
and,  had  the  court  given  it,  the  effect  would  have  been  to  direct  the  attention 
of  the  jury  to  an  issue  not  really  involved.  There  was  no  error  in  refusing 
to  give  the  instruction,  and  whether  the  modification  made  by  the  court  was 
correct  or  not  need  not  now  be  considered.  So  far  as  the  law  applicable  to 
fellow-servants  had  or  could  have  any  application  to  the  facts  of  the  case,  it 
was  stated  with  sufficient  fullness  by  the  court  in  the  instructions  given. 

In  the  view  taken,  defendant  was  not  prejudiced  by  the  refusal  of  the  court 
to  instruct  as  it  was  asked  to  do.  The  judgment  of  the  appellate  court  wUl 
be  atfirmed. 


(120  111.  (27) 

Denneht  tj.  CiTT  OF  Chicago. 

(Supremt  Cmai  of  lUinoit.    May  12,  1887.) 

1.  IhTOZIOATIKO  LtQUOBS — LiCBNSB— POWEBS  OF  MvHIOIPAL  COBPORATIOm. 

Under  a  general  power  to  license,  reKulste,  or  prohibit  the  sale  of  liquors,  a  mu- 
nidpaUty  may  regulate  such  sales  in  quantities  larger  than  those  for  which  provis- 
ion is  made  by  the  general  latf  of  the  state. 

2.  Sams— AMonrr  or  Licxires  Fix. 

The  fee  required  for  such  s  license  is  not  a  tax,  but  the  price  of  the  privil^e  of 
selling  licjuor  as  a  beverage  in  quaiitities  of  one  gallon  or  more, — a  privilege  which 
the  municipal  authorities  are  at  liberty  to  restrict  or  to  deny;  and  therefore  no 
question  as  to  the  adequacy  or  excessiveness  of  the  amount  charged  can  arise. 
Cbaig,  J.,  dissents. 
S.  Same. 

Ad  ordinance  prohibiting  the  sale  of  spirituous  or  vinous  liquors  in  quantltlee  of 
one  gallon  or  more  at  a  time,  without  first  having  obtained  a  license  therefor,  is 
within  the  powers  conferred  by  the  general  law  for  the  incorporation  of  cities,  vil- 
lages, and  towns,  (Rev.  St.  III.  1874,  c.  24,  p.  209,  art.  S,  1 1,  cl.  46,)  "  to  license  regn- 
late,  and  prohibit  the  selling  and  giving  away  of  any    •    •    •    liquors." 

Appeal  from  appellate  court.  First  district. 

Debt  for  penalty  for  selling  spirituous  and  vinous  liquors  in  violation  of  an 
ordinance  of  the  city  of  Chicago. 

Barnum,  Rubens  &  Ames,  for  appellant.    F,  A.  Hoffman,  Jr.,  and  F.  8. 
Winston,  for  appellee. 

ScHOLFiELD,  J.  This  appeal  brings  before  us  for  review  a  judgment  of  the 
criminal  court  of  Cook  county,  convicting  appellant  of  selling  spirituous  and 
vinous  liquors  within  the  city  of  Chicago,  in  quantities  of  one  gallon  or  more 
at  a  time,  without  having  obtained  a  license  from  the  city  authorizing  such 
aales.    There  is  no  question  of  fact  presented,  it  being  conceded  that  appel« 


Digitized  by 


Google 


228  KOBTHEASTERN  REPOBTEB.  [HI. 

lant  made  the  alleged  sales  without  the  requisite  license ;  and  the  only  question 
of  law  to  be  passed  npon  is  the  validity  of  the  following  ordinances,  namely: 

"An  ordinance  concerning  the  licensing  of  wholesale  liquor  dealers. 

"Section  1,  No  person.  Arm,  or  corporation  shall  sell,  or  offer  for  sale,  any 
spirituous  or  vinous  liquors,  in  quantities  of  one  gallon  or  more  at  a  time, 
within  the  city  of  Chicago,  without  first  having  obtained  a  license  tlierefor 
from  the  city  of  Chicago,  under  a  penalty  of  not  less  than  fifty  nor  more  than 
two  hundred  dollars  for  each  oifense,  but  no  distiller  who  has  taken  out  a 
license  as  such,  and  who  sells  only  distilled  spirits  of  his  own  production  at 
the  place  of  manufacture,  shall  be  required  to  pay  the  license  herein  prescribed 
on  account  of  such  sales. 

"Sec.  2.  All  such  licenses  shall  be  issuec!  in  accordance  with  the  g(;neral  ordi- 
nances  of  the  city  concerning  licenses,  and  for  every  such  license'bhere  shall 
be  charged  at  the  rate  of  two  hundred  and  fifty  dollars  per  annum." 

Other  ordinances  of  the  city  were  in  force  at  the  time  these  were  adopted, 
providing  for  the  licensing  of  "dram-shops"  upon  the  payment  of  8500,  and 
the  licensing  of  brewers  and  distillers  upon  the  payment  of  a  like  sum. 

Appellant  contends  that  the  ordinances  recited  are  void  for  two  reasons: 
First,  because  the  city  has  no  power,  under  its  charter,  to  impose  a  license  fee 
npon  wholesale  dealers  in  intoxicating  liquors;  second,  because  the  license 
provided  for  is  simply  imposed  for  revenue  purposes,  and  not  for  purposes  of 
regulation.  The  questions  thus  presented  will  be  considered  in  the  order 
stated. 

1.  The  city  of  Chicago  is  incorporated  under  the  general  law  for  the  incor- 
poration of  cities,  villages,  and  towns.  Chapter  24,  Kev.  St.  1874,  p.  209. 
Article  5  of  that  chapter  confers  numerous  powers  upon  the  city  conncils  in 
cities,  and  the  president  and  board  of  trustees  in  villages,  among  which  is  that 
contained  in  clause  46,  §  1,  which  is  in  these  words:  "To  license,  regulate, 
and  prohibit  the  selling  and  giving  away  of  any  intoxicating,  malt,  vinous, 
mixed,  or  fermented  liquora,  the  license  not  to  extend  beyond  the  municipal 
year  in  wliich  it  shall  be  granted,  and  to  determine  the  amount  to  be  paid 
for  such  licenses:  provided,  that  the  city  councils  in  cities,  or  t>resident  and 
board  of  trustees  in  villages,  may  grant  permits  to  druggists  for  the  sale  of 
liquors  for  medicinal,  mechanical,  sacramental,  and  chemical  purposes  only, 
subject  to  forfeiture,  and  under  such  restrictions  and  regulations  as  may  be 
provided  by  ordinance:  provided,  further,  that  in  granting  licenses  such  cor- 
porate authorities  shall  comply  with  whatever  general  law  of  the  state  may 
be  in  force  relative  to  the  granting  of  licenses." 

Looking  at  this  language  alone,  it  would  seem  to  be  as  broad  and  compre- 
hensive as  could  have  been  employed  to  convey  the  idea  of  an  unlimited  and 
unrestricted  power  to  license,  regulate,  and  prohibit,  except  as  affected  by  the. 
provisos;  for  the  use  of  only  general  language  plainly,  to  every  apprehension, 
negatives  the  idea  of  restriction  or  limitation.  This  is,  in  effect,  conceded  by 
counsel  for  appellant  in  their  very  ingenious  and  able  argument;  but  they  con- 
tend that  the  clause  should  be  re^  as  in  pari  materia  with  the  original 
"Draia-Shops  Act,"  (Rev.  St.  1874,  c. 43,  p.  438,)  and  the  amendatory  "Dram- 
Shops  Act,"  approved  June  15,  1883,  (Pub.  Laws  1883,  p.  92;)  and,  in  the 
light  of  the  past  legislation  of  the  state  upon  the  question  generally,  and  the 
decisions  thereon  of  this  court,  and  that,  being  so  read,  it  will  be  evident  that 
the  power  to  license,  regulate,  and  prohibit  is  intended  only  to  apply  to  sales 
in  a  less  quantity  than  one  gallon.  The  act  in  relation  to  "cities  and  villages" 
was  approved  April  10,  1872,  and  that  in  relation  to  "dram-shops"  was  ap- 
proved March  30,  1874.  But  both  acts  were  incorporated  as  they  now  read 
in  the  Kevision  of  1874;  and  so  it  is  to  be  assumed  that  the  language  of  each 
act  was  then  in  the  mind  of  the  general  assembly,  and  therefore  that  any  sub- 
stantial diversity  in  the  language  of  the  two  acts,  in  respect  to  licensing,  regu- 
lating, and  prohibiting  sales  of  liquors,  etc.,  is  not  merely  accidental,  but  is 
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intentional,  and  because  different  ideas  in  that  respect  are  intended  to  be  con- 
vejed  in  the  different  acts. 

The  section  1  of  the  dram-shops  act,  instead  of  using  f;eneral  language,  as 
is  nsed  in  the  foit}'-sixth  clause  of  section  1,  art.  5,  of  the  act  in  relation  to 
cities  and  villages,  enacts  "that  a  dram-shop  is  a  place  where  spirituous  or 
vinous  or  malt  liquors  are  retailed  by  a  less  quantity  than  one  gallon."  The  sec- 
tion 3  empowers  the  county  board  to  grant  licenses  to  keep  "dram-shops,"  but 
contains  this  proviso:  "Such  board  shall  not  have  power  to  issue  any  license 
to  keep  any  dram-shop  in  any  incoi-porated  city,  town,  or  village,  or  within 
two  miles  of  the  same,  in  which  the  corporate  authorities  have  power  to  license, 
regulate,  restrain,  or  prohibit,"  not  "dram-shops," — as  certainly  would  have 
been  said,  if  that  only  had  been  intended, — but  the  "sale  of  liquor,"  and 
this  language  is  repeated  in  section  2  of  tlie  amendatory  dram-shops  act. 

Ourconstitutionconferspoweruponthegeneralassemblyto  "tax  *  •  • 
liquor  dealers,"  (art.  9,)  and  in  Timn  v.  ffanison,  109  lU.  601,  we  held 
that  the  term  "liquor  dealers,"  as  thus  used,  was  generic,  and  that  it  was 
competent  under  it  for  the  general  assembly  to  classify  the  different  kinds 
of  liquor  dealers,  and  impose  differential  taxes  upon  such  classes;  and  so, 
upon  like  principle  here,  the  words,  "to  license,  regulate,  and  prohibit  Ihe 
Belling  or  giving  away  of  any  intoxicating,  malt,  vinous,  mixed,  or  fermented 
liquors,"  woukl  seem  to  be  generic,  and  autliorize  the  classification  of  sales 
and  gifts  by  quiantity  or  purpose,  or  both;  and  the  Imposing  of  different 
charges  .fur  licensing  as  classified,  subject  to  the  qualification  expressed  in 
the  dram-shops  act,  and  the  amendatory  dram-shops  act. 

The  power  to  license  and  regulate  sales  of  liquors — the  genus — of  course 
includes  the  power  to  license  and  regulate  "dram-shops," — one  of  the  species; 
and  hence  the  question  is  not  whetlier  cities  have  power  by  virtue  of  the 
clause  under  consideration  to  license  and  regulate  "dram-shops," — ^that  is  be- 
yond question, — but  whether  they  have  the  further  power  to  exact  a  license 
for  selling  liquors  in  a  larger  quantity  than  one  gallon,  classifying  such 
license,  as  contradistinguished  from  a  "dram-shop  license,"  as  a  "license  of 
wholesale  liquor  dealers,"  and  on  this  view  the  proviso  in  the  clause  of  the 
city  and  village  cliai-ter  under  consideration,  that  "in  granting  licenses  such 
corporate  authorities  shall  comply  with  wliatever  general  law  of  the  state 
may  be  in  force  relative  to  the  granting  of  licenses;"  and  the  provision  in 
section  1,  of  the  amendatory  dram-shops  act  of  June  15,  1883,  that  "  it  shall  not 
be  lawful  for  the  corporate  authorities  of  any  city,  town,  or  village  •  *  «. 
to  grant  a  ^cense  for  the  keeping  of  a  dram-shop,  except  upon  flie  payment 
in  advance,  into  the  treasury  of  the  city,  town,  or  village  granting  such 
license,  suph  sum  as  may  be  determined  by  the  respective  authorities  of  such, 
city,  town,  or  village,  not  leas  than  at  the  rate  of  $500  per  annum,"  etc., 
have  no  tendency  to  prove  that  the  authority  of  the  city  or  village  is  ex- 
hausted when  the  quantity  of  one  gallon  is  reached.  This  proviso,  in  other 
words,  does  not  affect  the  question  oi^  the  existence  or  extent  of  the  partic- 
ular powev  to  whicli  it  relsites.  It  simply ,  affects  the  manner  and  condition 
of  its  exercise,  and  was  manifestly  designed  only  to  produce  viniformity  as 
to  the  mode  of  granting  licenses,  and  the  terms  upon  which  they  shall  be 
granted,  to  the  extent  that  the  general  law  assumes  to  establish  uniformity 
Ifi  those  respects.  And  thei;efore  the  provision  in  section  1  of  the  amendatory 
dram-shops  act  of  June  15,  1883,  must  be  rea4  iis  a  part  of  the  clause  of  the 
city  and  village  charter  under  consideration,  immediately  after  the  words 
"amount  to  be  paid  for  such  license,"  so  that  the  clause  w'ill  then  read:  "To 
license,  regulate,,  and  prohibit  the  selling  or  giving  away  of  any  intoxicating, 
lualt,  vinous,  .mixed.  Or  fermented  liquor,  the  license  not  to  extend  beyond 
the  municipal  year  in  which  it  shall  be  granted,  and  to  determine  the  amount 
to  be  pMd  .for  each  license;  [but]  it  shall  not  be  lawful  for  the  coi-pijrate  au- 
thorities oi^  an^  pit^i.iown,  or  village  in  this  state  to  grant  a  license  for  the 
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keeping  of  a  dram-sbop,  except  upon  the  payment  in  advance  into  the  treas- 
nrj  of  the  city,  town,  or  village  granting  the  license  such  sum  aa  may  be  de- 
termined by  the  respective  authorities  of  such  city,  town  or  village,  not  less 
than  at  the  rate  of  five  hundred  dollars  ($500)  per  annum,"  etc. 

But  counsel  for  appellant  contend  that  the  use  of  the  word  "prohibit"  in 
the  clause  in  question  shows  that  it  was  only  intended  to  confer  the  power  to 
license  "dram-shops;"  that  the  power  "to  prohibit"  must  be  construed  as  co- 
extensive with  the  power  "to  license  and  regulate,"  and  that  it  could  never 
have  been  intended  to  confer  power  upon  cities  and  villages  to  proliibit  all 
sales  of  liquors.  There  is  no  question  here  whether  the  power  can  be  or  has 
been  here  conferred  upon  cities  and  villages  to  prohibit  all  sales  of  liquors. 
No  ordinance  here  assumes  to  prohibit  any  sales  of  liquors.  It  is  only  ma- 
terial to  determine  whether  language,  apparently  used  in  its  general  or  uni- 
versal sense,  was  in  fact  intended  to  be  used  only  in  a  restricted  or  particular 
sense  because  of  the  inclusion  of  the  word  "prohibit."  It  is  to  be  observed 
that  the  word  "wholesale  dealer,"  as  used  in  this  ordinance,  is  purely  nom- 
inal, fixing  an  arbitrary  classiflcation,  without  any  reference  to  the  circum- 
stances attending  the  sale,  or  the  use  for  which  the  article  is  purchased.  A 
person  selling  liquors  in  a  less  quantity  than  one  gallon,  or  in  a  larger  amount, 
if  to  be  drank  on  his  or  the  adjacent  premises,  is  the  keeper  of  a  "dram-sliop," 
and  a  personselling  liquors  in  quantities  of  one  gallon  or  more  is  a  "wholesale 
dealer  in  liquors."  We  must  not  de  deceived  by  mere  names.  It  Is  quite  ap- 
parent that  the  question  before  us  would  in  nowise  have  been  different  if  the 
dram-shops  act  had  simply  provided  that  persons  should  not  sell  liquors  in  a 
less  quantity  than  one  gallon,  or  to  be  drank  on  the  premises,  or  those  adja- 
cent, without  a  license  authorizing  them  so  to  do;  and  the  city  had  provided 
by  ordinance  (1)  for  issuing  licenses  for  the  class  of  sales  specified  in  that  stat- 
ute, and  (2)  for  issuing  license  for  sales  of  one  gallon  or  more,  omitting  all 
naming  of  it,  having,  of  course,  the  authority  conferred  by  the  clause  of  the 
city  and  village  act  under  consideration.  If,  therefore,  sales  of  liquors  in 
quantities  of  one  gallon  or  more,  which  are  not  to  be  drank  on  the  premises 
of  the  seller  or  those  adjacent,  may  properly  be  prohibited  for  any  purpose, 
the  word  "prohibit,"  as  here  used,  may  have  effect  beyond  suppressing  "dram- 
shops," and  its  conclusion,  therefore,  creates  no  presumption  that  the  power 
intended  to  be  conferred  was  limited  to  that  purpose. 

Counsel  say:  "There  would  be  no  such  legislation,  and  no  occasion  for  it, 
but  for  dram  selling.  *  *  *  The  dram-shop  is  the  institution,  and  the 
only  one,  calling  for  regulation  or  prohibition  under  either  statute,  and  against 
it  exclusively  both  alike  are  leveled."  The  vice  of  this  assumption  runs 
through  the  entire  argument  of  the  counsel  on  the  effect  of  the  inclusion  of 
the  word  "prohibit."  It  is  that  the  quantity  of  liquor  sold  at  one  time,  and 
the  place  at  which  it  is  drank,  one  or  both,  are  the  only  inducing  causes 
through  which  citizens  of  a  community  are  injuriously  affected  by  sales 
of  liquors  therein.  Police  regulations  prohibiting  sales  of  liquors  are  sus- 
tained upon  the  ground  that  they  are  est-ablished  for  the  prevention  of  intem- 
perance, pauperism,  and  crime,  and  for  the  abatement  of  nuisances.  Cooley, 
Const.  Lim.  (1st  £d.)  p.  583,  and  authorities  cited.  It  is  manifest  that  sell- 
ing drams  over  the  counter,  and  liquors  in  greater  quantities,  to  be  drank  in 
or  upon  any  adjacent  premises,  are  but  ways  of  selling  liquors  to  be  used  as 
a  beverage;  but  these  are  by  no  means  the  only  ways,  although  they  may  be 
the  worst,  by  which  sales  for  that  purpose  can  be  made.  Liquors  may  be  pur- 
chased in  quantities  of  one  gallon  or  more,  and  carried  off,  to  be  drank  at  the 
home  of  the  purchaser,  or  elsewhere  than  on  the  adjacent  premises,  or  at 
the  place  of  sale;  and,  when  thus  drank,  they  will,  of  course,  produce  the 
same  drunkenness,  and  the  same  usual  train  of  personal  ills  resulting  there- 
from. The  injury  to  the  citizen  is  as  evident  in  the  one  case  as  it  is  in  the 
other,  and,  if  there  be  difference  at  all,  it  is  obviously  only  in  degree, — not  in 
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quality.  And  hence,  U  tbe  ase  of  liquors  as  a  beverage  is  injurious  to  the 
person  to  tbe  degree  justifying  the  prohibition  of  its  sale,  for  that  purpose,  it 
Is  clear  the  question  of  the  quantity  sold  at  any  one  time  for  that  purpose  is 
immaterial.  If  the  individual  may  not  buy  the  drink  in  the  saloon  simply  be- 
eause  oi  the  injury  resulting  from  drinking,  surely  he  may  not  be  allowed  to 
buy  a  barrel  or  a  hogshead,  and  take  it  into  his  family,  and  there  drink  it. 

A  reference  to  previous  decisions  of  this  court  will  show  that  the  right  to 
prohibit  sales  of  liquor  in  a  municipality  has  never  been  predicated  upon  the 
idea  that  the  quantity  sold  at  a  given  time  was  controlling,  but  that  it  has 
always  been  predicated  solely  upon  the  idea  that  its  sale  and  use  as  a  beverage, 
without  reference  to  the  quantity  sold  at  one  time,  was  injurious  to  the  cit- 
izen. 

In  King  t.  Jacksonville,  2  Scam.  305,  under  power  to  make  ordinances  to 
prevent  and  remove  nuisances,  to  restrain  and  prohibit  gambling,  or  other  dis- 
orderly conduct,  an  ordinance  prohibiting  tbe  sale  of  spirits,  wine,  beer,  etc., 
by  a  less  quantity  than  one  gallon,  was  sustained. 

In  Qoddard  v.  Tenon  of  Jacksonville.,  15  III.  588,  under  the  same  power  as 
in  tbe  preceding  case,  and  the  additional  power  to  "license,  tax,  and  regulate 
auctioneers,  groceries,  ordinaries,  and  all  places  where  spirituous  or  fermented 
liquors  are  sold  by  less  quantity  than  one  quart,"  an  ordinance  declaring  the 
sale  of  spirituous  liquors  a  nuisance,  and  imposing  a  fine  for  the  offense,  was 
held  valid;  and  the  court  justified  its  ruling  upon  tbe  ground  that  the  sale  of 
liquors  for  use  as  a  beverage  is  "hurtful  and  injurious  to  the  public  morals, 
good  order,  and  well-being  of  society." 

In  Byers  v.  President  and  Trustees  of  Olney,  16  111.  85,  under  powers  not 
essentially  different  from  those  possessed  by  .Jacksonville  in  the  case  last  above 
cited,  an  ordinance  prohibiting  sales  in  a  less  quantity  than  one  barrel  was 
sustained. 

In  O'Leary  v.  County  of  Cook,  28  111.  534,  an  act  prohibiting  the  sale  of 
spirituous  liquors  within  four  miles  of  the  Northwestern  University  was  sus- 
tained as  a  valid  and  constitutional  enactment,  upon  the  ground  that  it  pre- 
vented its  use  by  the  students  as  a  beverage. 

In  Block  V.  Tovm  of  Jacksonville,  36  111.  301,  an  ordinance  of  the  town 
declared  the  sale  of  liquors  a  nuisance.  The  defendant  offered  to  prove  that 
be  was  a  wholesale  and  retail  dealer  in  liquors;  that  he  had  a  government 
license;  that  he  sold  no  liquor  to  be  drank  on  his  premises,  nor  suffered  any 
to  be  so  drank;  that  he  kept  a  quiet,  respectable,  orderly  house;  created  no 
nuisance;  and  had  no  noise  or  disturbimce  on  his  premises;  but  the  evidence 
was  excluded,  and  this  court  held  that  it  was  properly  excluded,  and  sustained 
tbe  ordinance. 

In  KetteHng  v.  City  of  Jacksonville,  50  111.  39,  tbe  city  charter  empowered 
the  city  council  to  "regulate,  license,  tax,  prohibit,  and  punish  the  sale  of  in- 
toxicating, alcoholic,  or  malt  liquors,"  etc.  1  Priv.  Laws  1867,  p.  346.  The 
city  council  adopted  an  ordinance  prohibiting  thesaleof  liquor  and  beer.  The 
proof  was  that  Kettring  sold  beer  by  the  glass  in  a  saloon.  lie  was  convicted 
of  violating  the  ordinance,  and,  on  appeal,  the  judgment  of  conviction  was 
affirmed  in  this  court.  The  objection  was  there  urged  that  the  ordinance  was 
in  violation  of  the  constitution,  but  it  was  said,  in  reply,  that  this  question, 
so  far  as  it  relates  to  retailing  of  liquor  or  beer,  is  not  an  open  question  in 
this  court.  The  objection,  however,  was  further  urged  that  the  ordinance 
was  too  broad,  inasmuch  as  it  prohibited,  not  only  the  sale  of  liquor  by  retail, 
but  by  wholesale,  and  therefore  could  not  be  sustained  as  a  police  regulation. 
The  court  said:  "But  this  prosecution  was  for  the  sale  of  beer  by  the  glass  in 
what  is  called  '  a  saloon,'  and  therefore  does  not  involve  the  question  of  the 
power  of  the  city  to  forbid  its  sale  as  an  article  of  commerce,  to  be  carried  be- 
yond the  limits  of  the  city,  or  used  for  mechanical  or  domestic  purposes.  Such 
a  case  is  not  before  us."  Counsel  in  arguDjkent  speak  of  this  decision  as  hold- 
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ing  this  ordinance  too  broad.  This  is  a  misapprehension.  The  ooTirt  did  not 
rule  one  way  or  the  other  on  that  question;  and  it  will  moreover  be  noted 
that  what  is  said  there  with  reference  to  "retail"  and  "wholesale"  has  refer- 
ence to  such  sales  as  a  matter  of  fact,  and  not  to  an  arbitrary  deflnition  of 
Such  sales,  as  here, — drawing  a  line  between  those  of  less  than  a  gallon  at  a 
time,  and  assigning  tliem  to  one  class,  and  those  of  one  givllon  or  more  at  a 
time,  and  assigning  tljem  to  the  other  class. 

In  Strauss  \.  Town  of  Pontiac,  40111.  301,  section  19  of  article  4  of  the  city 
cliarter  authorized  the  prohibition  of  tippling-houses  or  dram-shops  within  tlie 
town,  or  within  five  miles  thereof;  and  it  was  held  that  this  did  not  authorize 
an  ordinance  prohibiting  sales  of  beer  and  liquor  generally.  But  section  17 
of  article  7  of  the  charter  forbade  any  person  from  keeping  within  the  town, 
or  within  five  miles  thereof,  spirits  or  beer  for  the  purpose  of  traflSc;  and  it 
was  held  that  this  was  in  itself  a  prohibition  of  the  traffic,  and  did  not  need 
to  be  supplemented  by  an  ordinance;  and  there  was  the  same  ruling  in  Town 
of  Ashton  V.  Ellstjoorth,  48  111.  299. 

In  Ounnarssohn  v.  City  ofStetling,  92  111.  571,  the  charter  empowered  the 
city  council  "to  license,  prohibit,  6r  regulate,"  by  ordinance,  sales  of  spirit- 
uous or  malt  liquors,  etc.,  "within  the  city,  and  within  one  mile  of  the  city 
limits  north  of  Bookview."  An  ordinance  was  adopted  prohibiting  sales, 
witliin  the  limits  prescribed  by  the  charter,  of  spirituous  and  malt  liquors  in 
less  quantities  than  five  gallons.  It  was  contended  that  this  ordinance  was 
invalid,  (1)  because  the  exclusive  power  of  the  city  to  prohibit  the  sales  of 
liquor  had  been  taken  aw^y  by  the  subsequent  enactment  of  the  dram-shop 
act;  (2)  that  the  ordinance  is  too  broad  and  comprehensive  in  its  terms,  and 
attempts  to  restrain  and  prohibit  a  matter  of  business  or  trade  to  an  extent 
that  in  nowise  affects  the  police  of  the  dty;  and  (3)  that  the  ordinance  is  in- 
consistent with  the  general  statutes  of  the  state,  and  the  policy  of  the  state 
legislature,  and  therefore  void.  But  eMb  of  these  objections  was  overruled, 
and  the  ordinance  was  sustained. 

It  is  impossible  to  draw  a  line  between  those  <;ases  and  the  present  case, 
and  say  that  tliere  the  word  "prohibit"  was  efltective  to  the  extent  there  held, 
but  here  it  must  be  held  to  mean  sales  of  less  ttian  a  gallon  at  one  time  only. 
If  it  might  be  referred  in  the  Olney  Case  to  local  option  to  prohibit  sales  in 
quantities  of  less  than  one  barrel  at  one  time,  or  in  the  Ooddard  Case  or  the 
Block  Case  to  declare  all  sales  a  nuisance,  no  reason  is  apparent  why  a  dif- 
ferent rule  should  apply  here. 

Ckinnsel,  however,  say  that  the  forty-eighth  clause  of  the  same  section,  of 
which  the  clause  under  consideration  is  a  part,  is  further  confirmative  of  the 
construction  they  contend  for.  It  reads:  "And  the  city  councils  in  cities,  and 
president  and  board  of  trustees  in  villages,  shall  also  have  the  power  to  forbid 
and  punish  the  selling  or  giving  away  of  any  intoxicating,  malt,  vinous, 
mixed,  or  fermented  liquor,  to  any  minor,  apprentice,  or  servant,  or  insane, 
idiotic,  or  distracted  person,  habitual  drunkard,  or  person  intoxicated." 
They  say  the  language  here  is  just  as  broad  and  comprehensive  as  in  clause 
forty-sixth,  and  that  it  is  inconceivable  that  legislation  should  be  thought 
necessary  to  prohibit  wholesale  dealers  from  giving  away  their  stocks  by  whole- 
sale. But  to  give  this  language  effect,  as  to  amounts  of  one  gallon  or  greater, 
it  is  not  necessary  that  we  should  assume  that  the  legislature  supposed  there 
was  great  probability  of  owners  of  large  stocks  of  liquors  giving  away  their 
entire  stocks  to  persons  of  the  classes  designated  in  this  clause.  It  is  suffi- 
cient that  the  legislature  has  used  general  language  prohibiting  sales  and 
gifts  to  tliese  classes,  and  that  there  is  nothing  in  the  subject  necessarily 
creating  a  presumption  that  some  specific  limitation  as  to  quantity  sold  or 
given  at  one  time  must  have  been  intended.  Reading  this  clause  by  itself, 
no  one  could  reasonably  come  to  the  conclusion  that  it  was  intended  to  apply 
to  any  one  specific  quantity  rather  than  another;  for  no  quantity  is  tiamed. 
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and  no  Mngnage  is  nsed  showing  that  it  was  intended  that  Information  was 
to  be  sooght  elBewliere  in  this  respect.  If  it  could  have  been  certainly  known 
that  some  small  specific  quantity  was  intended,  then  the  clause  must  have 
tither  named  that  quantity  or  have  unmistakably  indicated  a  mode  of  ascer- 
taining it. 

The  manifest  purpose  of  enacting  the  clause  was  to  enable  cities  and  villages 
to  prevent  the  use  of  liquors  as  a  beverage  by  the  designated  classes,  and  to 
that  end  they  are  empowered  to  prohibit  by  ordinances  that  liquors  shall  be 
either  sold  or  given  to  them;  and  since  any  amount  of  liquor,  whether  great 
or  small,  sufiBcient  to  produce  intoxication,  is  certainly  within  the  danger  in- 
tended to  be  guarded  against,  so  also  any  amount  of  liquors  that  may  be  used 
as  a  beverage  is  within  both  the  letter  and  tlie  spirit  of  the  clause. 

But  it  is  contended  that  the  words  "selling"  or  "giving  away"  in  this  clause 
are  defined  by  the  tliirteenth  section  of  the  "dram-shops"  act,  and  that  that 
definition  clearly  defines  the  objects  of  both  laws.  The  section  13  of  the 
"dram-shops"  act  reads  thus:  "The  giving  away  of  intoxicating  liquors,  or 
other  shift  or  device  to  evade  the  provisions  of  this  act,  shall  be  held  to  be  an 
unlawful  selling."  Clearly  tliis  had  no  reference  to  sales  to  the  helpless 
classes  designed  to  be  protected  by  the  clause  refeiTed  to,  and  it  is  also  quite 
clear  that  its  sole  purpose  is  to  define  wttat  shall  be  deemed  a  sale  under  that 
act.  It  has  ne  reference  to  quantities,  and  none  to  the  powers  of  citi^  and 
villages  under  the  general  act  applicable  to  them. 

Again,  counsel  contend  that  the  proviso  concerning  druggist's  permits  is 
limited  to  sales  by  retail,  and  that  we  have  thus  decided  in  Wright  v.  People, 
101  111.  134;  and  that,  this  being  so,  it  is  fairly  to  be  presumed  that  the  bal- 
ance of  the  clause  was  to  have  no  greater  scope.  Counsel  labor  under  a  mis- 
iq>prebension  in  respect  to  what  was  decided  on  this  subject  in  Wright  v. 
People.  The  question  in  that  case  was  whether  a  druggist,  selling  in  good 
faith  as  such,  and  without  any  intention  of  violating  the  Criminal  Code,  but 
not  being  at  the  time  licensed  as  a  druggist,  was  liable  to  indictment  and 
conviction  under  the  second  section  of  the  dram-shops  act,  and  it  was  held 
that  he  was.  There  was  no  question  as  to  the  scope  of  the  proviso  in  favor 
of  druggists  in  clausQ  forty-six  in  section  1  of  article  5  of  the  act  in  relation 
to  "cities,  villages,  and  towns."  The  case  involved  only  a  construction  of 
the  draro-fihopa  act  so  far  as  bearing  upon  the  case,  and  the  language  referred 
to  only  asserts  the  obvious  truth  that,  if  by  the  term  dram-shops  the  legislature 
meant  any  place  where  liquors  are  sold  in  less  quantities  than  one  gallcm,  any 
wdl-provided  drug-store  as  fully  answers  that  description  as  a  tippling-bouse; 
for  all  regular  druggists  are  daily  and  almost  hourly  in  the  habit  of  selling 
liquor  in  that  way.  But  it  neither  directly  asserts,  nor  was  it  intended  to 
convey,  the  idea  that  druggists'  sales  are  confined  to  such  amounts.  It  proves 
nothing  to  the  purpose  of  appellant's  contention  to  establish  that  the  clause 
under  consideraition  confers  power  to  prohibit  sales  in  quantities  less  than  a 
gallon, — all  concede  that;  but  we  repeat,  the  question  is,  does  the  power  con- 
ferred stop  tlwre?  And  hence,  unless  draggists'  sales  are  always  in  quantities 
less  than  a  gallon,  it  cannot  be  logically  urged  that  the  exception  in  their 
favor  tends  to  prove  that  the  power  of  prohibition  was  intended  to  be  limited 
to  quantities  less  tlian  a  gallon.  It  surely  must  be  beyond  question  that  if 
the  business  of  druggists  necessitates  that  they  should  sometimes  sell  liquor 
in  quanties  of  one  gallon  or  greater  at  one  time,  to  exempt  them  from  the 
operation  of  ordinances  prohibiting  sales  generally,  in  quantities  of  one  gallon 
or  greater,  they  should  be  specifically  named  and  excepted. 

The  recital  of  the  purposes  for  which  druggists  may  be  authorized  to  sell, 
namely,  "medicinal,  mechanical,  sacramental,  and  chemical,"  renders  it  cer- 
tain that  it  must  often  be  necessary  for  them  to  sell  in  quantities  of  one  gallon 
and  more;  and,  if  we  could  have  had  any  doubt  in  that  regard,  that  doubt 
would  have  beep  removed  by  statistics  furnished  in  the  argument  at  counsel  f  oi 
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appellant.  They  were  produced  for  another  purpose,  but  we  deem  them  more 
pertinent  for  this.  Counsel  say:  "From  testimony  given  before  the  United 
States  revenue  commission  in  1865,  it  was  pstablished  that  the  sales  of  one  sin- 
gle rectifying  house  in  the  city  of  New  York  averaged  over  thirty  thousand  gal- 
lons of  alcohol,  equivalent  to  sixty  thousand  gallons  of  pure  spirit  per  annum, 
for  the  preparation  of  iiair  tonics;  eighty  thousand  gallons  of  alcohol  to  one 
firm  for  the  manufacture  of  a  popular  article  of  cheap  perfumery;  one  hun- 
dred and  twenty-flve  thousand  gallons  to  another  firm  for  an  imitation  wine; 
and  forty-one  thousand  gallons  to  a  third  for  a  patent  pain-killer.  A  single 
Arm  in  western  Kew  York,  engaged  in  the  manufacture  of  a  horse  medicine, 
reported  a  consumption  for  this  purpose  of  over  fifty  thousand  gallons  of 
proof  spirits  per  annum.  *  *  *  The  whole  quantity  of  alcohol  used  in 
the  manufacture  of  burning  fluid  in  the  United  States  in  1860  was  estimated 
by  the  United  States  revenue  commission  to  have  been  at  leasb  sixteen  millions 
of  gallons.  '  Some  idea  of  the  extent  of  the  production  of  this  article  may  be 
gained  from  the  statement  that  the  manufacture  of  burning  fluid  in  1860,  in 
the  city  of  Cincinnati  alone,  required  an  amount  of  alcohol  equal  to  the  distil- 
late from  twelve  thousand  bushels  of  com  for  every  twenty-four  hours.'  " 

These  are  illustrations  of  the  uses  of  liquors,  and  the  quantities  required  for 
medicinal,  mechanical,  and  chemical  purposes,  and  therefore  within  the  salee 
that  it  is  here  contemplated  may  be  made  by  druggists ;  and  it  is  apparent  that 
they  do  not  exhaust  even  the  classes  under  these  heads. 

Another  contention  urged  by  counsel  for  appellant  is  that  the  dram-shops 
act  in  its  second  section,  by  implication,  intends  that  every  dram-shop  keeper, 
and  therefore  every  other  individual  as  well,  may  freely,  without  fee  or  charge 
therefor,  lawfully  sell  liquor  in  any  quantity  greater  than  a  gallon,  only  not 
to  be  drank  upon  or  adjacent  to  the  seller's  premises.  This,  in  any  view, 
could  only  be  true  as  to  cities  and  villages,  in  the  event  that  the  dram-shops 
act  was  the  only  law  in  force  in  cities,  villages,  etc.,  on  the  subject  of  licenses, 
which  we  have  seen  is  not  the  fact.  In  all  the  cases  referred  to  supra,  there 
was  a  genera]  law  in  force  limiting  the  amount  that  could  not  be  sold  with- 
out a  license.  "When  the  causes  of  action  in  King  v.  Jacksonville,  Ooddard 
V.  Jacksonville,  and  Byers  v.  Toym  of  Olney  accrued,  that  amount  was  one 
quart.  When  the  cause  of  action  accrued  in  all  the  other  cases  the  amount 
was  one  gallon.  And  in  neither  one  of  them  was  the  amount  fixed  by  the 
general  law  allowed  to  effect  the  power  of  licensing,  regulating,  or  prohibiting 
under  the  charters.  In  the  Olney  Case  it  was  expressly  ruled  that  an  ordi- 
nance prohibiting  sales  in  a  less  quantity  than  one  barrel  was  not  repugnant 
to  a  general  law  prohibiting  a  sale  without  a  license  in  a  less  quantity  than 
one  quart.  The  court  said:  "But  we  see  no  repugnance  between  the  general 
law  and  the  ordinance  in  this  case.  The  general  law  prohibits  a  sale  without 
a  license  in  a  less  quantity  than  one  quart.  The  ordinance  only  extends  the 
amount  to  a  barrel,  and  does  not  require  a  license  to  be  procured  from  the 
corporation.  The  subject-matter  of  sale  has  been  in  part  only  regulated  by 
forbidding  sales  in  small  quantities,  and  has  left  the  larger  sales  without  reg- 
ulation by  law.  The  ordinance  comes  in  to  regulate  sales  in  larger  quantities. 
I  cannot  see  the  repugnance  to  any  law  of  the  state,  and  believe  the  subject 
to  be  within  the  corporate  powers  for  regulation."  And  afterwards,  in  City 
ofPekln  v.  Smelzel,  21  111.  464,  it  was  again  expressly  ruled  that  cities,  un- 
der general  powers  to  license  or  regulate,  etc.,  may  exercise  powers  by  ordi- 
nance regulating  the  sale  of  intoxicating  drinks  beyond  those  authorized  by 
the  general  law  of  the  state;  and  there  was  also  like  ruling,  in  effect,  in  Pen- 
deryast-v.  City  of  Peru,  20  111.  57. 

And,  flnally,  it  is  contended  that  the  eighty-second  power  in  section  1  of 
article  5  of  the  act  entitled  "cities  and  villages"  confers  power  "to  direct  the 
location,  and  regulate  the  use  and  construction,  of  breweries  and  distilleries 
*    *    *    within  the  limits  of  the  city  or  village,"  and  that  this  is  inconsLsb- 
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ent  with  the  notion  that,  by  the  forty-sixth  power,  prohibition  of  wholesaling 
without  limit  was  intended.  But  the  fallacy  here,  as  in  the  argument  on  the 
inclusion  of  the  word  "prohibit"  with  the  words  "to  license  and  regulate,"  is 
in  assuming  that  the  word  "prohibit"  must  apply  to  all  sales,  or  only  to  sales' 
in  less  quantities  than  one  gallon.  But  we  have  seen  that  it  is  sufficient  to 
authorize  its  use  iii  the  connection  in  which  it  occurs  if  it  may  properly  apply 
to  any  sales  not  covered  by  the  dram-shops  act,  and  that  such  sales  are  not 
only  possible,  but  of  frequent  occurrence.  It  is  moreover  clear  that  a  prohi- 
bition, even  if  the  power  were  to  be  exercised,  need  not  necessarily  be  exclu- 
sive, because,  as  we  have  seen,  the  exception  may  be  made  in  favor  of  drug- 
gists, without  regard  to  the  quantity  to  be  sold  at  one  time. 

A  prohibition  of  all  sales  of  liquors  within  the  municipality,  for  use  there 
as  a  beverage,  without  reference  to  the  quantity  sold  at  one  time,  which,  on 
the  authorities  we  have  referred  to,  is  clearly  within  the  police  power,  it  is 
evident  would  not  affect  the  manufacture  of  liquors  to  be  sold  to  druggists, 
nor  the  manufacture-of  liquors  to  be  sold  for  exportation  and  trade  without 
the  limits  of  the  municipality.  There  is  therefore  no  necessary  conflict  be- 
tween the  provisions. 

2.  The  second  objection  by  implication  assumes  that  the  license  here  affects 
only  sales  of  liquors  in  large  quantities,  and  as  a  part  of  the  general  commerce 
of  the  country,  without  in  any  perceptible  degree  affecting  sales  facilitating 
its  use  as  a  beverage  among  the  inhabitants  of  the  city,  and  doubtless  origi- 
nated in  an  omission  to  observe  and  keep  in  mind  the  distinction  between 
"wholesale"  in  fact  and  wholesale  as  arbitrarily  defined  and  classified  by  this 
ordinance.  When  it  is  reflected  that  this  license  authorizes  sales  for  the  pur- 
poses of  a  beverage  in  quantities  of  one  gallon  or  more,  where  the  liquors  are 
carried  away  in  jugs,  demijohns,  bottles,  kegs,  etc.,  and  drank  at  the  houses 
of  the  purchasers,  or  elsewhere  remote  from  the  premises  of  the  vendor,  it 
must  be  evident  that  if,  as  all  prohibitory  laws  assume,  and  as  is  held  by 
the  previous  decisions  of  this  court,  dram-drinking  is  an  evil  to  the  per- 
SOD,  and  pernicious  to  the  welfare  of  society,  there  is  under  this  license, 
as  well  as  under  license  authorizing  sales  of  smaller  quantities,  a  neces- 
sity for  police  supervision,  and  that  as  to  this  license,  as  well  as  to  that, 
there  may  be  charged  a  sum  both  for  the  purpose  of  restricting  sales,  or  re- 
stricting the  persons  selling,  and  compensating  the  municipality  for  addi- 
tional police  expenses  that  may  directly  or  indirectly  result  from  the  traffic. 
The  amount  charged  is  not  a  tax,  but  a  burden  imposed  as  the  price  of  a  priv- 
ilege, which  those  controlling  the  municipality  were  at  liberty  to  restrict  as 
they  pleased,  or  to  deny  altogether.  People  v.  Thurber,  13  111.  554;  East  St. 
Louis  V.  Wehrung,  46  lU.  392;  Sast  St.  LouU  v.  Trustees,  ete.,102  HI.  489. 

There  can  therefore  be  no  question  of  adequacy  or  excessiveness  of  the 
amount  charged.  See,  also,  Tenny  v.  Lem,  16  Wis.  566;  State  v.  Cassidy, 
22  Minn.  312.  As  was  said  in  SchtmicJioio  v.  City  of  Chicago,  68  111.  449: 
"This  business  is,  in  principle,  within  the  police  power  of  the  state,  and  re- 
striction which  may  rightfully  be  imposed  upon  it  might  be  obnoxious  as  an 
illegal  restraint  of  trade,  when  applied  to  other  pursuits."  But,  if  the  ques- 
tion were  before  us,  it  would  be  impossible  to  say  that  the  amount  here 
charged  ($250  per  annum)  is  excessive.  How  can  it  be  certainly  known  that 
the  additional  expense  to  the  police  of  the  city  in  consequence  of  sales  here 
licensed  cannot  be  equal  to  the  amounts  thus  to  be  derived  from  licenses?  In 
Distilling  Co.  v.  Chicago,  112  111.  19,  we  held  twice  this  sum  not  an  unrea- 
sonable amount  to  be  exacted  for  a  license  for  a  distillery. 

It  is  true  in  the  clause  authorizing  that  license  the  word  "tax,"  as  well  as 
the  word  "license,"  is  used,  while  here  the  word  "license"  only  is  used;  but 
that  is  of  no  significance,  since  we  held  that  the  sum  then  charged  was  au- 
thorized under  the  licensing  power,  and  not  under  the  taxing  power.  It  is 
impossible  that  in  such  mattei-s  there  can  be  any  accurate  adaption  of  charges 
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xpenses.    A  general  reasonable  approxlination  must.  In  tbe  nature  of 
/flings,  be  sufficient.    See  Ath  v.  People,  11  Mich.  847. 

The  ruling  below  meets  with  our  approval  in  all  respects,  anti  the  judgment 
must  therefore  be  afiSrmed. 

Gbaig,  J.  I  am  not  satisfied  with  the  constmction  placed  upon  the  act  of 
the  legislature  under  which  tbe  ordinance  was  passed.  I  do  not  think  the  leg- 
islature intended  to  authorize  the  city  to  impose  a  license  upon  wholesale 
dealers. 


(120  111.  587) 

Bice  v.  Hall. 
{Supreme  Court  of  Iliinou.    May  12,  1887 

1.  'Wn.l—riioBATB— Witness — Tebtamkntabt  Capaoitt. 

On  the  probate  of  a  will  in  Illinois,  it  is  not  necessary  for  a  enbscribini;  witness 
to  say,  in  the  language  of  the  statute,  that  he  believes  the  testator  wax  of  "  sound 
mind  and  memory  "  when  he  signed  the  will.  It  ia  sufficient  if  he  states  his  belief 
in  equivalent  words. 

2.  Samb. 

A  person  may  possess  sufficient  testamentary  capacity  to  make  a  will  though  be 
be  of  unsound  miud  in  a  measure,  or  his  memory  be  impaired. 

8.  BaMK— SnFFIOIBKCT  OF  EVIDENCB. 

One  of  the, subscribing  witnesses  testifled  that  the  testator  bad  been  afflicted  witii 
"spells; "  tliat  his  mind  had  been  injured;  and,  when  under  tbe  influence  of  spells, 
he  was  not  fit  for  business.  At  other  times  be  could  not  do  a  "  great  deal,  but  did 
some  little."  He  was  not  under  the  influence  of  a  "spell"  on  tbe  day  he  signed 
the  will,  and  appeared  to  understand  what  he  was  doing.  "  He  was  as  natural  and 
rational  as  common  to  see  him.  Anybody,  not  knowing  anything  about  liim  at 
all,  would  suppose  he  was  all  right."  Held  sufficient  to  aathorlza  the  probate  ot 
the  will.    MuLEBT,  J.,  dissenting. 

Error  to  circuit  court,  Sangamon  county. 

Palmers  &  8hutt,  for  plaintiff  in  error.  Patton  <£  Hamilton,  for  defend- 
ant  in  error. 

Scott,  C.  J.  The  executor  named  therein  presented  In  the  county  conrt  of 
Sangamon  county  what  purported  to  be  the  last  will  and  testament  of  Benja- 
min L.  Hall,  Sr.,  deceased,  and  moved  tbe  court  that  the  sitme  be  admitted 
to  probate.  It  appears  to  have  been  executed  by  the  testator  with  all  the  for- 
malities required  by  the  statute  in  regard  to  wills  or  codicils.  It  was  attested 
by  two  subscribing  witnesses,  viz.,  J.  H.  Dawson  and  J.  H.  Peckrell,  both 
of  whom  appeared  in  the  county  court,  and  declared  on  oath  "they  were  ac- 
quainted with  Benjamin  L.  Hall,  Sr.,  now  deceased;  that  they  were  present, 
and  saw  the  testator  sign  said  will  in  their  presence,  and  that  he  acknowl- 
edged the  same  to  be  his  last  will  and  testament;  and  that  they  believed  t^ 
said  testator  to  be  of  sound  mind  and  memory  at  the  time  of  signing  said  will, 
and  that  they  attested  said  will  in  his  presence  and  at  his  request."  The  tes- 
timony of  these  witnesses  was  reduced  to  writing,  and  was  signed  by  them 
respectively;  and  thereupon  the  court  ordered  that  the  paper  purporting  to 
be  the  last  will  and  testament  of  Benjamin  L.  Hall,  Sr.,  be  admitted  to  pro- 
bate, and  that  it  be  made  a  matter  of  record.  From  the  order  of  the  county 
court  one  of  the  heirs  at  law  of  the  testator  asked  for  and  was  allowed  an  ap- 
peal to  the  circuit  court,  which  he  afterwards  perfected  by  giving  the  usual 
bond.  The  case  was  tried  de  novo  in  the  circuit  court,  and  the  decision  of  the 
county  court  was  reversed,  and  an  order  entered  to  the  effect  that  the  paper 
presented  was  not  the  last  will  and  testament  of  Benjamin  L.  Hall,  Sr.,  de- 
ceased. Susan  E.  Bice,  one  of  the  devisees  named  in  the  will,  and  who  would 
take  real  estate  under  its  provisions  if  tbe  will  should  be  held  valid,  brings  the 
case  to  this  court  on  error. 
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On  an  appeal  from  an  order  of  the  county  court  allowing  probate  of  a  wUI, 
onlj  the  testimony  of  the  subscribing  witnesses  is  admissible  on  tlie  question 
of  the  testator's  sanity.  The  decisions  on  this  subject  are  biised  on  the  lan- 
guage of  the  statute.  AndreuiS  v.  Black,  43  111.  256,  and  other  cases  in  this 
court.  Accordingly,  on  the  trial  of  this  appeal  in  the  circuit  coui-t,  no  testi- 
mony other  than  that  of  the  two  subscribing  witnesses  was  heard.  One  of 
them,  Feckrell,  stated  every  fact  the  statute  requires  to  establish  the  wUl. 
The  other,  J.  H.  Dawson,  stated  everjrthing  the  statute  requires,  save  he  could 
not  say,  in  the  language  of  the  statute,  he  believed  the  testator  was  of  "sound 
mind  and  memory"  when  he  signed  bis  will.  It  seems  it  was  for  this  reason 
the  circuit  court  refused  to  hold,  as  a  matter  of  law,  as  it  was  asked  to  do, 
that  the  will  was  sufficiently  proved  to  be  admitted  to  probate.  The  error  as- 
signed in  this  court  calls  in  question  the  correctness  of  that  ruling  of  the  cir- 
cuit court.  Undoubtedly  the  law  is,  the  subscribing  witnesses  must  declare 
on  oath  or  affirmation,  among  other  things  required  by  the  statute,  that  they 
believed  the  testator  was  of  "sound  mind  and  memory"  at  the  time  of  sign- 
ing or  acknowledging  his  will,  before  it  can  be  admitted  to  probate.  But  the 
witnesses  are  not  required  to  use  the  usual  formula,  "sound  mind  and  mem- 
ory," in  stating  their  belief  as  to  the  testamentary  capacity  of  the  testator. 
It  is  sufficient  if  they  state  theii  belief  in  equivalent  words,  and  so  this  court 
has  distinctly  held  in  Yoe  v.  McCord,  74  m.  33.  It  was  ruled  in  that  case  it 
^as  not  essential  that  a  subscribing  witness  to  a  will  should  state  on  oath, 
in  so  many  words,  that  he  believed  the  testator  to  be  of  sound  mind  and  mem- 
ory at  the  time  of  signing  or  acknowledging  the  will.  In  that  case  the  wit- 
ness could  not  declare,  in  so  many  words,  that  he  believed  the  testator  to  be 
of  sound  mind  and  memory,  and  yet  he  did  declare  so  in  legal  effect,  and  that 
was  held  to  be  sufficient.  The  rule  established  by  that  case  is  a  reasonable 
one,  and  ought  to  be  allowed  to  control.  Otherwise  great  injustice  mjght  be 
done.  A  person  might  be  of  unsound  mind  in  a  measure,  or  his  memory 
might  be  impaired,  and  yet  be  might  possess  sufficient  testamentary  capacity 
to  make  a  will.  In  such  cases  a  conscientious  witness  might  well  hesitate  to 
declare  on  oath,  in  the  language  of  the  statute,  he  believed  he  was  of  "sound 
mind  and  memory."  Tiiat  would  not  be  true  in  his  understanding  of  the 
terms  of  the  statute.  But  be  might  be  able  to  state  his  belief  in  his  teeta- 
mentary  capacity  in  other  language,  which  would  have  the  same  legal  effect. 
It  is  not  required  that  a  person  to  make  a  valid  will  shall  possess  a  higher  ca- 
pacity than  for  the  transactions  of  the  ordinary  affairs  of  life.  If  the  testator, 
at  the  time  of  making  a  will,  is  capable  of  attending  to  his  ordinary  business, 
and  of  acting  ration^ly  in  the  ordinary  affairs  of  life,  he  is  said  to  possess 
testamentary  capacity,  and  his  will  will  be  permitted  to  stand.  Testament- 
ary capacity  may  exist  even  where  neither  the  mind  nor  the  memory  is  as 
good  as  at  a  former  period.  Freeman  v.  Easly,  117  HI.  317,  7  K.  £.  Bep. 
656. 

The  f^ts  of  the  case  in  hand  bring  it  precisely  within  these  well-recogfnized 
principles.  Here  the  witness  was  unwilling  to  declare  on  oath  he  believed  the 
testator  was  of  "sound  mind."  The  testator  had  been  afflicted  with  what  the 
witness  called  "spells,"  and  had  had  so  many  of  them  that  his  mind  was  in- 
jured. When  asked  whether  the  testator  understood  what  he  was  doing,  the 
witness  replied,  "I  suppose  he  understood  it;  that  was  my  supposition."  When 
under  the  influence  of  "spells,"  the  witness  says  he  was  not  fit  for  business: 
but  at  other  times  he  says  he  "couldn't  do  a  great  deal  of  business;  of  course, 
he  done  some  little."  The  witness  says  testator  was  not  under  a  "spell"  on 
the  day  he  signed  his  will.  On  being  inquired  of  if  he  saw  anything  on  that 
day  that  led  him  to  doubt  the  soundness  of  the  testator's  mind,  the  witness 
answered,  "I  didn't  see  anything  at  that  time  that  was  an}i;hing  more  than 
was  just  his  ordinary  way  of  living. "  The  testator  came  out  of  his  house, 
and  called  the  witness,  as  he  was  passing  on  the  street,  to  come  in  to  witness 
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his  will.  On  coming  into  the  house,  the  testator  introduced  him  to  the  other 
subscribing  witness,  and  both  witnesses  then  attested  the  will,  in  the  pres- 
ence of  the  testator  and  at  his  request,  and  in  the  presence  of  each  other. 
The  answer  made  to  a  question  propounded  to  him  by  the  court  gives  the  idea 
the  witness  had  as  to  the  condition  of  the  testator's  mind  as  clearly  as  any- 
thing in  the  record.  This  is  the  question  and  answer:  "Question.  Is  it  your 
belief  that  at  the  time  he  signed  this  will  he  was  of  sound  mind  and  memory? 
Ansmer.  To  give  my  honest  belief  about  it,  it  Is  just  this  way:  I  want  the 
court  to  understand  what  I  say.  I  don't  think  Uncle  Logan,  in  his  last  years, 
had  been  perfectly  sound;  that's  what  I  believe,  if  you  want  my  belief  about 
it.  But  that  day  he  was  as  natural  and  rational  as  common  to  see  him.  Any- 
body not  knowing  anything  about  him  at  all  would  suppose  he  was  all  right. 
That's  my  honest  belief  about  it.  That's  just  what  I  want  the  court  to  un- 
derstand; not  that  I  know  anything  that  day  more  than  that." 

It  is  quite  evident  the  condition  of  the  testator's  mind,  as  the  witness  states 
he  believed  it  was  at  the  time  of  signing  the  will,  shows  testamentary  capac- 
ity. It  shows  the  witness  believed  he  fully  understood  what  he  was  doing, 
and  the  facts  stated  leave  not  the  slightest  doubt  on  the  mind  such  was  the 
case.  This  court  is  the  more  ready  to  adopt  this  view  for  the  reason  the  pro- 
bate of  a  will  in  this  way  by  the  county  court  is  not  conclusive.  Under  the 
statute,  any  person  interested  may,  at  any  time  within  three  years,  file  a  bill 
in  chancery  to  contest  the  validity  of  the  will,  when  an  issue  at  law  shall  be 
made  up  and  tried  by  a  jury,  whether  the  writing  produced  be  the  will  of  the 
testator  or  not.  The  statute  contemplates  the  proceeding  for  the  admission 
of  the  will  to  probate  shall  be  summary.  It  requires  the  party  propounding 
a  wUl  to  prove  nothing  but  its  formal  execution,  and  that  the  testator  was  of 
sound  mind  and  memory  at  the  time.  That  has  been  sudiciently  proved  in 
this  case  by  the  requisite  number  of  subscribing  witnesses,  and  the  will  of 
the  testator  should  be  admitted  to  probate. 

The  judgment  or  order  of  the  circuit  court  will  be  reversed,  and  the  cause 
remanded,  with  direction  to  that  court  to  affirm  the  order  of  the  county  court 
admitting  the  will  to  probate. 

MuLKEY,  J.    I  do  not  think  the  proofs  in  this  case  meet  the  requirements 
of  the  statute,  and  cannot,  therefore,  concur  in  the  opinion  of  the  majority 
of  the  court, 
(la  in.  441)  


VtLi.AGE  OF  Hyde  Park  v.  Cokwith. 

(Supreme  Court  of  Illinoia.    May  12,  1887.) 

1.  JuooMSRT — Rbb  Adjudicata — Mahdamus — AonoN  OP  Dbbt. 

A  mandamvt  asked,  requiring  a  village  to  levy  a  general  tax  for  the  purpose  of 
paying  certain  judgments  in  condemnation  proceedings,  or  to  borrow  a  sufficient 
sura  of  money  to  pay  the  sum.  was  refused  on  the  ground  that  the  village  cannot 
be  compelled  to  pay  the  judgments  by  a  general  tax  on  all  the  property  within  its 
limits,  and  that  they  are  payable  only  by  a  special  assessment.  Held,  tliat  the  mat- 
ter was  ret  adjudioatti,  in  an  action  of  debt  to  enforce  one  of  such  judgments,  the 
effect  of  which,  if  successful,  would  be  to  render  the  general  fund  of  the  village 
liable,  and  so  indirectly  effect  the  object  sought  by  the  proceedings  for  mandamut. 

2.  MnJIICIPAL  COBPOKATIONB — PUBLIC  ImPROVEMKITT— ObDINA>XE — REPEAL. 

An  ordinance  for  "abandoning  proceediners  for  the  opening  of"  a  certain  street, 
which  repeals  the  ordinance  under  which  such  proceedings  were  instituted,  but 
provides  that,  if  possession  has  been  taken  of  any  parts  of  snch  proposed  street,  so 
that  the  same  shall  have  become  a  public  highway,  the  ordinance  shall  be  con- 
strued as  not  vacating  such  parts  of  said  street,  leaves  in  full  force,  with  respect  to 
such  parts,  all  the  provisions  of  the  original  ordinance,  including  the  modeol  pay- 
ing for  the  cost  of  the  improvement. 

Appeal  from  appellate  court.  First  district. 

The  village  of  Hyde  Park  passed  an  ordinance  to  take  certain  lands  within 
the  limits  of  the  village  for  a  public  street,  to  be  called  Forestville  avenue. 
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The  ordinance  provided  that  the  entire  costs  of  the  proposed  Improvement 
should  be  paid  wholly  by  special  assessments.  Condemnation  proceedings 
were  instituted  by  the  village,  and  compensation  awarded  to  the  owners  of  the 
lands  taken,  and  the  village,  with  the  consent  of  the  owners,  took  possession 
of  a  portion  of  the  lands.  A  petition  was  filed  for  an  order  of  court  directing 
a  special  assessment  to  be  made  in  accordance  with  the  provision  of  the  ordi- 
nance, commissioners  were  appointed,  an  assessment  made,  a  time  limited  for 
filing  objections,  and  an  order  made  that  default  be  entered  against  all  parties 
who  had  not  filed  objections. 

A  subsequent  ordinance,  passed  July  2,  1877,  provided  for  abandoning  pro- 
ceedings for  the  opening  of  Forestville  avenue.  This  ordinance  in  terms  re- 
peals the  original  one,  and  "provided  that  if  through  any  acts  of  the  village 
parts  of  said  aven  ue  have  been  taken  possession  of,  so  that  the  same  has  become 
a  public  highway,  this  ordinance  shall  be  construed  as  not  vacating  such  parts 
of  said  avenue." 

After  the  passage  of  this  ordinance  the  court,  on  the  application  of  the  vil- 
lage, permitted  it  to  dismiss  all  proceedings  in  the  matter,  except  with  respect 
to  those  lands  of  which  it  had  taken  possession. 

Nathan  Corwith,  who  was  one  of  the  owners  of  the  land  that  had  actually 
been  taken,  and  for  which  judgment  had  been  rendered  in  the  condemnation 
proceedings,  brought  an  action  of  debt  on  such  judgment.  At  the  trial  be 
obtained  judgment,  from  which  defendant  appealed  to  the  appellate  court, 
which  affirmed  the  judgment. 

Henry  <&  Freeman,  for  appellant.    Consider  H.  WilUU,  for  appellee. 

Scott,  C.  J.  This  cause  has  been  elaborately  argued  in  behalf  of  plaintiff,  but 
the  view  taken  by  this  court  can  be  shortly  stated.  A  succinct  account  of  the 
transaction  out  of  which  the  condemnation  judgments  arose  upon  which  the 
action  is  brought  may  be  found  in  the  opinion  of  this  court  in  People  y.  Hyde 
Park.  117  HI.  462,  6  N.  E.  Bep.  33.  It  is,  in  all  the  essential  features,  the 
same  case,  except  this  is  an  actioi^  of  debt  on  the  condemnation  judgments, 
and  the  former  case  was  a  TTumdamus  to  compel  the  village  to  pay  such  judg- 
ments out  of  a  fund  to  be  raised  by  a  general  tax.  Should  the  present  judg- 
ment be  permitted  to  stand,  the  village  might  be  compelled  to  pay  it  out  of  a 
common  fund,  to  be  raised  by  a  general  tax  upon  the  property  situated  within 
the  limits  of  the  village,  as  any  other  judgment.  It  is  therefore  plain  it  is 
sought  to  do  by  this  action  that  which  it  was  decided  in  the  former  case  could 
not  be  done  at  all,  i.  e.,  to  compel  the  village  to  pay  the  condemnation  judg- 
ments, or,  what  is  the  same  thing,  compel  the  village  to  levy  a  general  tax  on 
the  property  within  the  village  for  that  specific  purpose. 

Counsel  is  in  error  In  assuming  the  "action  of  mandamus  was  defeated  on 
the  technical  ground,  *  *  *  no  proper  demand  to  maintain  mandamus 
had  been  made."  Such  was  not  the  case.  It  was  distinctly  said  that  was 
one  of  the  minor  questions  in  the  case,  to  which  no  great  importance  was  at- 
tached. It  is  also  error  to  suppose  no  other  questions  discussed  and  decided 
in  that  case  are  res  Judicata.  The  principal  point  made  was  whether  the 
village  could  be  compelled  to  pay  the  condemnation  judgments  out  of  a  com- 
mon fund  to  be  rais^  by  general  taxation  on  all  property  of  the  municipality, 
and  it  was  held  it  could  not  be.  Precisely  the  same  argument  was  then  made 
in  favor  of  the  relief  demanded  as  is  now  made  in  support  of  the  present 
judgment.  It  was  then  insisted,  as  is  now  done,  the  enabling  ordinance  un- 
der which  the  proceedings  were  originally  commenced  was  repealed,  and  that 
by  the  act  of  the  village  in  taking  possession  of  the  lands  of  plaintiff  the  con? 
demnation  judgment  became  absolute.  It  was  ruled  the  enabling  ordinance 
was  not  repealed  by  the  ordinance  of  July  2, 1877,  so  far  as  the  land  between 
Forty-first  and  Forty-second  streets  is  concerned,  which  is  the  land  in  contro- 
versy, and  that  decision  is  res  Judicata,  and  is  not  open  for  reconsideration 
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in  this  case.  The  village  board  had  declared  by  ordinance,  before  anjiihing 
'n'as  done,  the  entire  costs  of  the  proposed  ImprovementB  should  be  paid  for 
wholly  by  special  ass&ssments.  It  was  within  the  legislative  auUiority  of  the 
village  to  so  declare,  and  its  discretion  in  that  regard  could  not  be  controlled 
by  the  court  That  mode  of  payment  for  the  land  proposed  to  be  taken  for 
public  use  was  fixed  and  determined  in  advance  by  ordinance,  and  while  that 
ordinance  remains  in  force,  as  it  does,  it  excludes  any  other  mode  of  pay- 
ment. Those  questions  were  passed  upon  by  this  court  in  tUe  former  case, 
and  it  is  not  necessary  to  restate  the  reasoning  by  which  the  conclusions 
were  reached.  It  is  sufficient  that,  under  the  former  decision,  thecondetnnar 
tion  judgments  can  only  be  paid,  if  at  all.  by  special  assessment  under  the 
original  ordinance,  which  is  in  force  as  to  them.  That  being  so,  the  superior 
court  should  have  instructed  the  juiy,  as  it  was  asked  to  do,  there  could  in 
law  be  no  recovery  on  such  condemnation  judgments. 

The  judgment  of  the  appellate  and  superior  courts  will  be  reversed,  and  the 
cause  remanded  to  the  superior  court. 


(uo  ni.  S41) 

Wright,  Collector,  etc.,  ».  "Wabash,  St.  L.  &  P.  By.  Co. 

ISupreme  Cintrt  of  Illinoit.    May  12,  1887.) 

Taxation — Powbb  or— Constitdtiosai.  Limit— Road  Tax. 

In  Illinois,  in  counties  not  having  township  organhsation,  s  road  tax  Is  a  county, 
and  not  a  township,  tax;  and  under  Const.  III.  art.  9,  J  8,  wbich  provides  that 
"county  authorities  shall  never  assess  taxes  the  aggregate  of  which  sliall  exceed  75 
cents  per  $100  valuation,"  etc.,  a  ruad  tax  levied  by  such  a  county,  in  addition  to 
other  county  taxes,  amounting  to  75  cents  per  $100,  is  invalid,  notwitlistamliiig  the 
provision  of  article  9,  {  6,  recofrnlzing  the  power  of  the  legislature  to  authorize 
townships  to  levy  taxes  for  township  purposes. 

Error  to  circuit  court,  Morgan  county. 

Bill  to  restrain  collection  of  tiix. 

Charles  A.  Barnes,  State's  Attorney,  and  IT.  P.  Cation,  for  plaintiffs  in 
eirror.  George  B.  Burnett  {Qeo.  8.  Qrover,  of  counsel,)  for  defendant  in 
error. 

Shope,  J.  The  county  of  Morgan  appears  not  to  have  adopted  township 
organization.  In  1882  a  tax  was  levied  on  all  the  taxable  property  within  the 
county,  for  county  purposes,  of  77  cents  on  each  $100  valuation;  and,  in  ad- 
dition thereto,  on  all  taxable  property  outside  incorporated  cities  and  villages, 
the  county  board  assessed  a  road  tax  of  20  cents  on  each  $100  valuation.  This 
aggregate  tax  of  97  cents  on  each  $100  valuation  was  extended  against  all  tax- 
able property  outside  incorporated  cities  and  villages,  including  the  property 
of  the  "Wabash,  St.  Louis  &  Pacific  Railway  Company  within  Morgan  county. 
On  bill  filed  by  the  railway  company,  the  circuit  court  enjoined  the  collection 
of  all  this  tax  in  excess  of  75  cents  on  each  $100  valuation  for  county  pur- 
poses; and,  to  reverse  this  decree,  William  0.  Wright,  county  collector,  and 
the  county  of  Morgan  sued  out  this  writ  of  error. 

It  is  not  questioned  but  that  the  levy  for  county  purposes,  to  the  extent  of 
2  cents,  the  excess  over  75  cents  on  each  $100  valuation,  was  an  Illegal  levy, 
and  the  decree  to  that  extent  correct;  both  parties  conceding  that  section  8  of 
article  9  of  the  constitution  prohibits  county  authorities  from  assessing  a  tax 
in  excess  of  75  cents  per  $100  valuation  for  county  purposes.  That  section 
reads:  "County  authorities  shall  never  assess  taxes  the  aggregate  of  which 
shall  exceed  seventy-five  cents  per  $100  valuation,  except  for  the  payment  of 
indebtedness  existing  at  the  adoption  of  this  constitution,  unless  authorized 
by  a  vote  of  the  people  of  the  county." 

The  material  question  presented  by  this  record  is,  does  this  constitutional 
provision  prohibit  county  boards,  in  counties  not  under  township  organiza- 
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tion,  from  assessing  a  road  tax  cf  20  cents  per  $100  valuation,  on  all  tbe  tax- 
able property  within  the  county,  and  ontside  of  incorporated  cities  and  vil- 
lages, in  excess  of  a  levy  of  75  cents  per  8100  valuation,  for  ordinary  county 
purposes,  thus  making  an  aggregate  levy  of  95  cents  per  $100  valuation  ?  The 
circuit  court  held  that  the  county  board  was  prohibited  from  levying  in  excess 
of  75  cents  per  $100  valuation,  and  that  the  levy  of  20  cents  per  $100  valuar 
tion  for  road  purposes,  in  excess  of  the  75  cents  per  8100  valuation  for  county 
purposes,  was  without  warrant  of  law,  and  so  decreed.  Unless,  therefore,  it 
Rhall  be  found  that  the  circuit  court  erred  in  this  respect,  its  decree  must  be 
affirmed. 

The  constitutional  provision  referred  to  was  considered  by  this  court  in 
Wabash,  St.  L.  &  P.  Ry.  Co.  v.  McCleave,  108  111.  368,  and  it  was  held  that, 
in  counties  under  township  organization,  town  taxes,  levied  for  town  pur- 
poses, are  not  county  taxes,  within  the  meaning  of  this  section  of  the  consti- 
tution. And  in  that  case  care  was  taken  to  show  that  the  constitution  itself 
(section  9,  art.  9)  in  terms  recognized  the  power  of  the  legislature  to  author- 
ize municipal  corporations  to  assess  and  collect  taxes  for  municipal  purposes, 
and  to  further  show  ihat  organized  townships,  under  the  township  organiza- 
tion law,  were  municipal  corporations.  It  was  also  shown  in  that  case  by 
wliom,  as  a  matter  of  law,  township  taxes  were  to  be  levied,  and,  although 
the  board  of  snperviEors  assumed  to  order  the  levy,  it  was  held  that  this  ac- 
tion neither  added  to  nor  detracted  from  the  levy, — the  levy  being  made  by 
the  townsliip  authorities  by  ttling  tlieir  certiflcate  of  the  amount  required 
with  the  county  clerk,  on  the  authority  of  which  he  extends  the  same  upon 
the  tax  books. 

Counsel  for  plaintiffs  in  error  direct  our  attention  to  that  part  of  the  Jfo- 
Cleave  Oase  where  this  language  is  used:  "Section  8  of  that  article  is  only  a 
limitation  on  the  legislative  power  to  authorize  the  levy  of  ooxmty  taxes,  and 
we  have  seen  the  taxes  complained  of  are  in  no  sense  county  taxes.  As  well 
claim  tlie  state  taxes  are  for  county  purposes.  The  one  is  no  more  dissimilar 
to  a  county  tax  than  the  other.  When  collected,  they  are  paid  to  town  offi- 
cers, and  expended  for  town  purposes."  And  then  asks:  "Is  tlie  constitution 
to  be  construed  differently  for  countiesunder  township  organization  and  those 
not?  Is  it  the  law  that  townships  can  levy  road  taxes  in  the  townships  wlth- 
ont  violating  section  8  of  article  9  of  the  constitution,  and  that  counties  not 
under  township  organiziition  cannot  levy  road  taxes  in  tbe  road-districts  of ' 
the  county,  to  be  used  only  in  the  district  where  collected,  without  doing  so?" 
And  adds:  "The  only  difference  between  township  levies  and  the  one  at  bar 
is  that  in  the  former  case  the  townsliip,  being  provided  by  law  with  the 
pr<^er  officers,  ascertains  the  .amount  needed,  and  certifies  the  fact  to  the 
county  clerk,  who  extends  it  on  the  tax  l>ook8,  and  it  is  collected  the  same  as 
county  and  state  taxes,  while  in  this  case  the  county  board,  acting  for  the 
various  districts  of  the  county,  determines  the  amount  necessary,  and  the 
clerk  extends  it  on  the  books  in  the  same  manner.  In  both  classes  of  coun- 
ties the  boards  ascertain  and  certify  t»  the  county  clerk  the  amount  necessary 
for  connty  pui-poses  proper,  and  that  amount  is  extended  also." 

Taxation  is  one  of  the  inherent  powers  of  civil  government,  and  its  exer- 
cise is  necessary  to  the  maintenance  of  the  state.  It  is  exerciseid  by  the  state 
for  state  purposes,  within  the  state,  and  as  state  agencies.  Countiesare  vested 
with  tliis  power  for  county  purposes,  and  within  the  county  other  agencies 
are  created,  vested  with  the  taxing  power,  as  incorporated  cities,  towns,  and 
villages,  organized  townships,  and  school-districts,  for  theseveral  purposes  of 
their  creation.  These  several  state  agencies  are  given  the  power  of  taxation, 
to  effect  the  particular  oiijects  of  their  creation,  and  for  no  other  purpose. 
The  county  organization  is,  in  importance  and  degree,  next  below  the  state. 
It  has  for  its  object,  among  others,  the  preservation  of  the  peace,  protection 
of  the  public  health,  the  administration  of  public  justice,  preservation  of  the 
v.l2N.E.no.3— 16 
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public  recoids,  the  construction  and  maintenance  of  coart-hooses,  J^Is,  and 
workhouses,  relief  of  the  common  poor  and  insane,  restraint  of  criminals,  and 
the  establishment  and  maintenance  of  public  roads  and  ways.  Under  town- 
ship organization,  the  county  is  subdivided,  and  the  care  and  maintenance  of 
roads  and  bridges  vests  in  officers  of  the  organized  townships,  and,  save  in  ex- 
ceptional cases,  the  county,  as  such,  is  relieved  of  the  immediate  care  of  roads. 

The  two  systems  of  county  government,  by  county  commissioners  or  county 
court,  and  by  township  organization,  existed  in  this  state  at  the  time  the  pres- 
ent constitution  was  adopted,  and  had  so  existed  for  many  years, — the  first 
named  from  the  organization  of  the  state;  and  although,  by  the  constitution, 
the  legislature  was  required  to  pass  laws  whereby  the  people  of  a  county 
might  adopt  township  organization,  the  simple  form  of  county  government, 
by  the  county  court,  was  the  form  existing  by  operation  of  law.  This  was 
known  to  the  framers  of  the  constitution,  and  when  section  8  of  article  9  was 
incorporated  into  that  instrument  it  must  have  been  intended  as  a  general 
provision,  applicable  to  all  counties.  When,  therefore,  it  said,  "county  au- 
thorities shall  never  assess  taxes"  beyond  a  stated  limit,  it  must  have  been 
understood  and  intended  that  the  taxes  to  be  assessed  by  the  county  author- 
ities should  be  for  county  purposes,  and  for  no  other  purposes.  As  we  have 
seen,  one  of  the  objects  of  county  organization  was  the  establishment  and 
maintenance  of  public  roads  and  ways.  It  follows  that  a  tax  assessed  by  the 
county  board  in  counties  not  under  township  organization,  for  roads  and 
bridges,  was  a  tax  for  county  purposes, — a  county  tax;  and  section  8  of  article 
9,  above  quoted,  is  a  limitation  upon  the  power  of  the  county  board  to  assess 
taxes  (including  the  road  and  bridge  tax)  exceeding  in  the  aggregate  75 cents 
per  6100  valuation. 

If  we  are  correct  in  this,  that,  in  counties  not  under  township  organization, 
a  road  and  bridge  tax,  assessed  by  the  county  board  on  the  taxable  property 
within  the  county,  and  outside  incorporated  cities,  towns,  and  villages,  is  a 
county  tax, — that  is,  a  tax  levied  for  county  purposes, — as  contradistinguished 
from  a  state  tax,  school  tax,  etc.,  then,  upon  the  authority  of  the  MeCleave 
Case,  it  is  true  that  in  counties  under  township  organization,  while  the  limita- 
tion of  section  8,  art.  9,  operates  as  to  assessments  of  taxQS  made  by  the 
county  boards  (boards  of  supervisors,)  for  county  purposes,  the  organized 
townships  in  such  counties  may,  as  to  property  within  their  limits,  levy  taxes 
for  township  purposes,  as  may  be  voted  at  their  town  meetings,  and  also  a 
road  and  bridge  tax,  not  exceeding  40  cents  per  9100  valuation;  so  that,  prac- 
tically, the  property  of  the  citizen  in  one  of  these  organized  townships  may  be 
subjected  to  a  county  tax  of  75  cents  per  $100  valuation,  and  a  tax  for  town 
purposes,  and  in  addition  a  road  and  bridge  tax,  of  not  exceeding  the  rate  of 
40  cents,  while  in  counties  not  under  township  organization  the  rate  of  taxa- 
tion for  like  purposes,  including  that  for  roads  and  bridges,  cannot  exceed  75 
cents. 

We  cannot  concur  in  the  view  that,  in  respect  of  road  taxes,  there  is  no 
substantial  distinction  between  an  organized  township  in  counties  under  town- 
ship organization  and  a  road-district  In  counties  not  under  township  organi- 
zation. The  distinction  seems  to  us  most  clearly  marked.  The  organized 
township  is,  as  we  have  seen,  a  municipal  corporation  with  defined  corporate 
powers,  including  the  power  to  levy,  without  the  aid  of  the  county  board, 
taxes  on  the  property  within  its  limits,  iueluding  a  tax  for  roads  and  bridges, 
and  to  control  the  expenditure  of  the  same.  Through  this  municipal  ma- 
chinery, the  people  of  the  township  manage  the  affairs  of  the  township  inde- 
pendent of  county  or  other  control;  while  the  road-district,  in  counties  not 
under  township  organization,  is  a  creature  of  the  county  board,  and  in  no 
sense  a  municipal  corporation.  That  body  prescribes  its  limits,  and  changes 
them  at  pleasure,  appoints  its  only  officer, — the  supervisor  of  roads, — and  re- 
moves him  at  pleasure;  and,  although  the  road  taxes  collected  within  th«  dis- 
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trict  may  be  paid  to  and  expended  by  the  supervisor  only  within  the  district, 
any  surplus  goes  into  the  county  treasury;  and  again,  in  case  of  emergency, 
as  the  sudden  obstruction  of  roads,  destruction  of  bridges,  and  the  like,  if  the 
cost  of  removal  or  repair  exceed  910  only,  the  county  board  can  act,  and,  to 
meet  the  emergency,  orders  upon  the  county  treasury  must  be  drawn  by  it. 
The  people  of  the  district  have  no  voice  in  imposing  or  expending  this  road 
tax;  the  municipal  machinery  by  and  through  whicli  it  is  toid  and  expended 
is  that  of  the  county  alone. 

What  is  said  herein  in  respect  of  counties  not  under  township  organization 
is  said  in  view  of  the  state  of  the  road  and  bridge  law  in  force  in  such  coun- 
ties at  the  time  this  road  tax  was  assessed,  namely,  the  act  of  April  18,  1873, 
entitled  "An  act  in  regard  to  gateways,  roads,  and  bridges  in  counties  not  un- 
der township  organization,"  and  as  the  same  had  been  amended.  Hurd,  St. 
1882,  966. 

The  considerations  here  expressed,  to  our  minds  are  conclusive  of  the  ques- 
tions arising  on  this  record.  Finding  no  error  therein,  the  decree  of  the  cir- 
cuit court  is  affirmed. 


(120  in.  EM) 

Trustees  op  Schoou  and  others  v.  Schroli.  and  others. 
{Supreme  Court  of  Ulinoit.    May  12,  1887.) 

1.  Scnoot  Lands— Gbamt— Title— Swamp-Land  Qbakt. 

By  the  enabling  act  of  congress  of  April  18,  1818,  by  which  sections  nnnibered  16 
were  fmknted  to  the  state  in  every  towuship,  for  the  use  of  the  inhabitants  of  such 
townships,  for  the  use  of  schools,  and  which  act  was  accepted  by  the  constitntionsl 
convention  of  Illinois  of  August  26, 1818,  the  state  of  Illinois  became  the  purchaser 
of  said  school  sections  for  a  valnable  consideration,  and  the  same  could  no  longer 
be  considered  as  public  lands,  nor  be  affected  by  the  act  of  congress  of  September 
28,  1850,  enabling  certain  states  to  reclaim  "swamp  lands"  within  their  limita re- 
maining unsold  at  the  passage  of  the  act. 

2.  RiFABiAH  RiOBTS — Sxr-AM — Lakh  ok  Pond. 

A  township  platted  a  school  aection  into  lots,  and  sold  them,  on  each  side  of  a 
body  of  water.  The  grantees  of  the  lots  claimed  that  the  said  water  was  a  stream, 
and  that  their  grant  should  extend  to  the  middle  ot  the  stream.  The  body  of  wa- 
ter in  question  was  about  five  miles  in  length  and  a  mile  wide.  It  was  fed  by  springs. 
It  bad  no  current  or  connection  with  any  other  stream,  except  that  during  a  por- 
tion of  the  year  a  current  of  water  passed  from  it  to  the  Illinois  river,  by  means  of 
a  slough.  Whether  the  water  was  navigable  or  not  the  record  did  not  show.  Held, 
that  the  body  of  water  must  be  considered  a  lake  or  pond,  and  that  the  grantees, 
therefore,  could  only  take  to  the  water's  edge. 

3.  Dked — Uksckiption — Riparian  Rights. 

The  defendants,  in  an  action  of  ejectment  for  lands  covered  by  a  stream  or  lake, 
claimed  the  land  in  question  by  virtue  of  their  riparian  rights  as  owners  of  certain 
lots  along  the  banks  of  the  stream,  but  the  deed  conveying  the  lots  contained  no  in- 
timation that  they  bordered  upon  the  stream,  nor  did  the  plat,  according  to  which 
the  deed  was  made,  show  that  the  boundaries  of  said  lots  were  coincident  with  the 
boundaries  of  said  stream.  Held,  that  the  record  failed  to  disclose  that  the  lots 
were  bounded  on  the  lake,  and  that  evidence  relating  to  the  title  and  ownership  of 
said  lots  by  defendants  was  immaterial. 

4.  Limitation  or  Actions — Advebse  Possession — ^Lakb — Evidence. 

In  an  action  of  ejectment,  defendants  claimed  title  to  a  body  of  water  by  posses- 
sion for  more  than  20  years  as  fishermen.  The  only  evidence  on  this  point  was  the 
naked  declaration  of  witnesses  that  the  defendants  had  had  exclusive  possession 
for  that  length  of  time.  Held,  that  the  claim,  under  such  proof,  was  without  force 
or  merit. 

Appeal  from  circuit  court,  Morgan  county. 

Ejectment  by  trustees  of  schools  of  township  16,  range  13,  to  recover  that 
part  of  section  16,  township  16,  range  IS  W.,  of  third  principal  meridian,  in 
Morgan  county,  Illinois,  lying  east  of  lots  1,  2,  and  8,  and  west  of  lots  4  to 
13,  in  said  section.  The  lands  in  controversy  are,  in  fact,  part  of  the  bed  of 
a  sheet  of  water  known  as  "Meredosia  Lalte."  Judgment  for  defendants. 
Plaintiffs  appeal. 
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Gallon  &  Thompson,  for  Trustees  of  Schools,  appellants.  Morrison  A  Whit- 
lock,  for  Schroll  and  others,  appellees. 

Shofe,  J.  Fnictional  section  16  was,  by  the  United  States,  "granted  to 
the  state,  for  the  use  of  the  inhabitants  of  such  township,  for  the  use  of 
schools."  Enabling  Act  of  Congress,  April  18,  1818,  (3  U.  S.  St.  at  Large, 
428 ;)  Organic  Laws  111.  1  Gross'  St.  (19.)  And  this  enabling  act  was  formally 
accepted  by  an  ordinance  of  the  constitutional  convention  of  August  26, 1818. 
Laws  111.  1819,  Appendix,  21 ;  Organic  Laws  HI.  1  Gross'  St.  (20.)  The  enab- 
ling act  and  ordinance  constituted,  as  this  court  held  in  Bradley  w.Case,  3  Scam. 
585,  a  solemn  compact  between  the  United  States  and  this  state,  wliereby  the 
state  of  Illinois  became  the  purchaser  of  the  school  section  for  a  valuable  con- 
sideration, with  full  power  to  sell  or  lease  the  same  for  the  use  of  schools,  as 
the  state  might  provide,  and  think  most  beneficial  to  the  inhabitants  of  the  re- 
spective townships. 

Sections  16,  in  the  several  townships  In  the  state,  having  been  granted  and 
accepted  as  above  stated,  were  not  public  lands  within  the  act  of  congress  of 
March  30,  1822,  (3  U.  S.  St.  at  Large,  659,)  authorizing  the  state  "to  survey 
and  mark,  througn  the  public  lands  of  the  United  states,  the  route  of  the  canal 
connecting  the  Illinois  river  with  the  southern  bend  of  Lake  Michigan," 
{Canal  Trustees  ▼.  Haven,  5  Gilman,  548;)  and  for  the  like  reason  we  must 
bold  that  they  were  not  "swamp  and  overflowed  lands,  made  unSt  thereby  for 
cultivation,"  remaining  "unsold  at  the  passage  of"  the  act  of  congress  of 
September  28,  1850,  (9  U.  S.  St.  at  Large,  519:)  being  an  act  "to  enable  the 
state  of  Arkansas  and  other  states  to  reclaim  tne  swamp  lands  within  their 
limits."  After  the  grant  in  1818,  they  ceased  to  be  public  lands  of  the  United 
States,  nor  could  they  after  that  time  be  regarded  as  unsold  lands,  and  so  they 
were  unaffected  by  the  swamp-land  act. 

When,  therefore,  the  defendants  in  this  case  offered  in  evidence  the  deed 
of  the  county  clerk  of  Morgan  county,  purporting  to  have  been  made  by  or- 
der of  the  county  board  of  that  county,  on  the  authority  of  the  laws  of  this 
state  relating  to  swamp  and  ovei-flowed  lands,  and  to  convey  parts  of  this 
school  section,  the  oifer  should  have  been  denied,  and  it  was  error  in  the  cir- 
cuit court  not  to  have  sustained  the  plaintifl's  objection.  And  this  is  so,  in- 
dependent of  all  questions  as  to  whether  the  uncertain  and  defective  descrip- 
tion of  the  premises  said  to  be  part  of  this  particular  section  rendered  the 
deed  inoperative  to  tliat  extent,  or  whether  the  premises  attempted  to  be  con- 
veyed formed  any  part  of  the  lands  sued  for  or  bounded  thereon.  When, 
therefore,  the  official  character  of  appellants  was  admitted,  and  the  enabling 
act  and  ordinance  of  acceptance  had  been  offered  in  evidence,  appellants' 
right  of  recovery  wjis  complete,  unless  it  could  be  shown  that  the  state  had 
parted  with  the  title  to  the  lands  described  in  the  declaration,  or  that  the 
township  authorities  had  parted  with  or  lost  their  right  of  possession  in  the 
same. 

It  is  contended  by  appellees  that  Meridosia  lake  is  a  stream  of  water  some 
five  miles  in  length,  and  emptying  Into  the  Illinois  river;  and  that  appellants, 
by  the  proper  ofScers,  having  platted  and  sold  the  land  to  the  margin  of  and 
bordering  on  the  stream,  the  grantees  took  to  the  middle  of  the  sbream;  that 
the  title  of  such  grantees  is  an  outstanding  title;  and  appellees,  being  shown 
to  be  in  possession  under  such  grantees,  rightfully  prevailed  in  the  circuit 
court,  and  ought  to  prevail  here.  The  books  and  authorities  are  all  agreed 
that  streams  and  bodies  of  water  within  the  ebb  and  flow  of  the  tide  are,  at 
common  law,  navigable;  and  the  riparian  proprietor's  title  does  not,  speaking 
generally,  extend  beyond  the  shore.  And  it  is  equally  well  settled  that  grants 
of  land,  bounded  on  streams  or  rivers  above  tide-water,  carry  the  exclusive 
right  and  title  of  the  grantee  to  the  center  of  the  stream,  usque  ad  filum  agues, 
subject  to  the  easement  of  navigation  in  streams  navigable  in  fact,  unless  the 


Digitized  by 


Google 


m.]  XBD3ISE8  OF  SCH0018  V.  BCHBOLL.  246 

terms  of  the  )gnnt  clearly  denote'  the  intention  to  stop  at  the  edge  or  mar- 
gin of  the  stream.  8  Kent,  Comm.  427;  2  Hil.  Real  Prop.  92;  Ang.  Water- 
Courses,  §  6;  JoTiss  V.  Soulard,  2i  How.  41 ;  Indiana  v.  JUilk,  11  Fed.  Rep. 
389;  CatMl  Appraisers  v.  People,  17  Wend.  596;  GMld  y.  Starr,  4  Hill,  369; 
Seaman  v.  Smith,  24  Dl.  521;  Rockwell  v.  Baldwin,  63  111.  19;  Braxon  v. 
Bressler,  64  III.  4S8;  Washinghm  Tee  Co.  v.  ShortaU,  101  111.  46. 

But  an  entirtly  different  rnle  applies  when  land  is  oonveyed  bounded  along 
or  upon  a  natural  lake  or  pond.  In  such  case  the  grant  extends  only  to  the 
water's  edge.  Ang.  Water-Courses,  §g  41,  42;  8  Kent,  Gomm.  429,  note  a; 
dting  BradUff  t.  Biat,  18  Me.  201,  and  Waterman  ▼.  JoTmton,  13  Pick.  261. 
See  Warren  v.  Chambers,  25  Ark.  120;  Indiana  v.  Milk,  (U..  S.  Circuit  Court, 
Dist.  Ind.,  Gbxsham,  J..)  11  Fed.  Rep.  889;  citing  Wheeler  v.  Spinola,  54  N. 
T.877;  Manaur  V.Blake,  62 Me.  38;  Stofe v.  fftZmanton,  9 N. H. 461 ;  Paine 
V.  Woods,  108  Mass.  160;  Fletcher  v.  Phelps,  28  Vt.  267;  AutUn  v.  RuUand 
R.  Co.,  45  Vt.  215;  Boorman  v.  SvmntusTis,  42  Wis.  238;  Dddplaine  v.  ChU 
cago  dl  N.  W.  By.  Co.,  Id.  214;  Seaman  v.  Smith,  24  111.  521.  See,  also.  Nelson 
V.  Butterfleld,  21  Me.  229;  West  Roxbiiry  v.  Stoddard,  7  Allen,  158;  Canai 
Oom'rs  V.  People,  5  Wend.  423, 446;  Jaketoay  v.  Barrett,  38  Vt.  816;  Primm 
T.  WoZftsr.  38  Mo.  99;  il^ood  v.  JToZJej^.  30  Me.  47. 

The  line  of  defense  adopted  by  appellees,  as  before  stated,  presupposes  the 
existence  of  certain  facts,  viz.:  (1)  That  appellants,  being  owners  of  section 
16,  granted  the  lands  abutting  upon  the  water  spoken  of  as  Meridosla  lake, 
within  such  section  boanding  such  grants  along  or  upon  the  margin  of  such 
water;  (2)  that  Meridosia  lake  is  not,  atthecommon  law,  navigable;  (3)  that 
Meridosia  lake,  and  within  the  bounds  of  section  16,  is  a  stream  or  river,  as 
contradistinguished  from  a  lake;  and  (4)  that  the  t«rms  of  the  grant  do  not 
dearly  denote  iui  intention  to  stop  at  the  edge  or  margin  of  the  stream. 

If  the  record  in  this  case  shows  the  existence  and  concurrence  of  all  these 
facts,  this  judgment,  upon  the  authority  of  the  cases  cited,  may  be  affirmed; 
but,  if  it  shall  appear  that  the  case  made  by  the  record  does  not  show  the  ex- 
istence of  the  supposed  facts,  reversal  must  foUow.  It  is  not  pretended  that 
Meridosia  lake  is  a  stream  or  body  of  Water  navigable  at  common  law, — that 
is  to  say,  it  is  not  within  the  ebb  and  flow  of  the  tide;  and  hence  the  rules  of 
law  applicable  in  such  case  cannot  l>e  invoked.  The  contention  is  that  Meri- 
dosia lake  is  a  stream  of  water  about  fire  miles  long,  emptying  into  the  Illinois 
river,  with  its  southern  extremity  and  outlet  within  the  bounds  d  section 
16.  A  careful  examination  of  the  records  shows  that  this  lake  is  a  natural 
body  of  water,  five  or  six  mUes  long,  and  in  some  places  a  mile  in  width; 
that  it  is  fed  by  springs;  that  its  southern  extremity  extends  into  section  16; 
that  it  has  no  connection  with  any  stream  of  water,  except  by  a  slough  at  the 
south  end,  and  near  the  south  line  of  section  16;  that  the  body  of  the  lake,  in 
its  natural  state,  is  without  current:  but  that  during  a  portion  of  the  year  a 
current  of  water  passes  from  the  lake,  through  the  slough  referred  to,  into 
the  Illinois  river,  which  flow,  however,  is  stopped  in  the  summer.  The  rec- 
ord does  not  show  the  average  width  of  the  lake,  the  average  depth  of  the 
water  in  the  lake  in  its  natural  state,  nor  whether  or  not  it  is  in  fact  navi- 
gable; nor  are  we  able  to  learn  therefrom  the  length  and  width  of  the  slough, 
nor  the  depth  of  the  water  flowing  through  the  same,  or  the  rapidity  of  the 
flow  from  the  lake  into  the  river  at  the  natural  stage  of  water  in  the  lake. 
All  we  can  know  of  this  outlet  we  must  gather  from  the  plat  made  by  the 
township  trustees  in  1846,  taken  in  connection  with  the  f^  testified  to  by 
witnesses,  that,  for  a  portion  of  the  year,  some  water  from  a  land-locked  nat- 
ural body  of  currentless  water,  five  or  six  miles  long,  and  in  places  a  mile  in 
width,  flows  therethrough;  and  from  this  alone  we  are  asked  to  find  and  hold 
that  such  a  body  of  water,  so  situated,  is  a  stream,  and  not  a  lake.  This,  as 
we  nnderstiind  the  law,  we  cannot  do. 

The  word  "stream"  has  a  well-deQned  meaning,  wholly  inconsistent  with 
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a  body  oi  water  at  rest.  It  implies  motion;  as,  to  issue  in  a  stream;  to  flow 
in  a  current.  Webst.  Diet.  Indeed,  the  controlling  distinction  between  a 
stream  and  a  pond  or  lake  is  that  in  the  one  case  the  water  has  a  natural 
motion, — a  curient, — while  in  the  other  the  water  is,  in  its  natural  state,  sub- 
stantially at  rest.  And  this  is  so,  independent  of  the  size  of  the  one  or  the 
other.  The  flowing  rivulet  of  but  a  few  inches  in  width  is  a  stream  as  cer- 
tainly as  the  Mississippi.  And  when  lands  are  granted  by  the  proprietor  of 
both  land  and  stream,  bounding  such  grant  upon  the  stream,  the  grantee  ac- 
quires right  and  title  to  the  thread  or  middle  of  the  stream.  This  right  is 
grounded  upon  the  presumption  that  the  grantor,  by  making  the  stream  the 
boundary,  intended  his  grantee  to  take  to  the  middle  of  the  stream ;  and  this 
presumption  will  prevail  until  a  contrary  intent  is  made  to  appear.  RockvxU 
V.  Baldwin,  53  111.  19.  The  right  spoken  of  does  not  rest  upon  the  principle 
that,  when  a  grant  is  bounded  on  a  stream,  the  bed  of  the  stream  to  the 
thread  or  middle  passes  as  incident  or  appurtenant  to  the  bordering  land;  for 
the  bed  of  the  stream  is  land,  though  covered  with  water,  and  land  cannot 
pass  as  appurtenant  to  land. 

As  is  said  in  Child  v.  Starr,  4  Hill,  869:  "A  conveyance  of  one  acre  of 
land  can  never  be  made,  by  any  legal  construction,  to  carry  another  acre  by 
way  of  incident  or  appurtenance  to  the  first."  The  riparian  proprietor, 
claiming  to  the  thread  or  middle  of  the  stream,  must  show  the  bordering 
water  to  be  a  stream,  and  that  his  grant,  in  terms  or  legal  effect,  is  bounded 
upon  or  along  such  stream ;  that  the  stream  is  made  the  boundary;  and,  while 
it  is  obvious  that  a  currenlless  body  of  water  cannot  be  a  stream,  the  fact  of 
some  current  in  a  body  of  water  is  not  of  itself,  in  every  instance,  sufficient 
to  determine  its  character  as  a  stream,  as  distinguished  from  a  pond  or  lake. 
The  presence  of  some  current  is  not  enough  alone  to  work  an  essential  change 
in  so  essentially  different  thing  as  a  stream  and  a  lake;  for  a  current  from  a 
higher  to  a  lower  level  does  not  necessarily  make  that  a  stream  or  river  which 
would  otherwise  be  a  lake,  and  the  swelUng  out  of  a  stream  into  broad  water- 
sheets  does  not  necessarily  make  that  a  lake  which  would  otherwise  be  a  river. 
Ang.  Water-Courses,  §  4.  We  are  therefore  constrained  to  hold  that  the 
position,  size,  and  character  of  this  body  of  water,  as  shown  by  this  record. 
Axes  its  character  as  a  lake,  and  not  a  stream,  notwithstanding  some  part  of 
its  water  during  a  portion  of  the  year  may  flow  through  the  slough  into  the 
Illinois  river. 

Another  fact,  the  existence  of  which  is  presupposed,  is  that  the  proper  ofiS- 
cers,  acting  under  the  laws  of  the  state,  granted  the  land  bordering  on  so 
much  of  the  stream  called  "Meridosia  Lake"  as  was  within  section  16, 
bounding  such  grants  on  the  stream.  The  only  grants  shown  in  this  record 
to  have  been  made,  and  upon  which  this  contention  could  be  based,  are  the 
patents  issued  to  Edward  Watson  and  Edward  Lusk.  Watson  took  under 
his  patent  that  part  of  section  16  designated  on  the  plat  of  the  section  made 
by  the  trustees  as  lots  12  and  13,  containing  22  4-100  acres  by  survey,  and 
Lusk  took  under  his  patent  lots  3  to  11,  inclusive,  by  the  same  plat,  contain- 
ing by  the  plat  88J  acres.  By  reference,  the  plat  of  the  section  made  by  the 
trustees  in  1846  became  a  part  of  the  conveyance,  as  much  so  as  if  it  had  been 
copied  into  the  patent  deed.  Piper  v.  Connelly,  108  III.  646;  Louisville  &  N. 
R.  Co.  V.  Koelle,  104  111.  455.  And  the  rule  of  law  is  that,  when  lands  are 
purchased  and  conveyed  in  accordance  with  a  plat,  the  purchaser  will  be  re- 
stricted to  the  boundaries  as  shown  by  the  plat.  McCoimich  y.  Huse,  78  111. 
363;  citing  McClintock  v.  Rogers,  11  III.  279.  The  patent  deeds  contain  no 
intimation  that  the  lots  conveyed  border  on  a  lake  or  stream;  and  when  we 
look  at  the  plat,  as  we  must,  all  we  can  determine  is  the  shape  and  area  of 
the  several  lots.  No  data  is  given  from  which  we  can  determine  the  width 
or  depth  of  any  lot,  ncr  can  we  know  from  the  plat  that  either  the  east  line 
of  lot  3,  or  the  west  line  of  lots  4  to  13,  inclusive,  as  shown  on  the  plat,  are 
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In  fact  the  westerii  and  eastern  boundary  of  Meridosia  lake.  It  may  be  so  in 
fact,  bnt  this  record  fails  to  show  it  to  be  so;  while,  as  to  lots  1  and  2,  the 
record  does  not  show  that  they  were  at  any  time  sold  or  conveyed,  or  the  title 
vested  in  the  state  in  any  way  divested.  "We  therefore  hold  that  it  does  not 
appear  from  the  record  that  the  state,  for  the  inhabitants  of  the  township, 
granted  all  the  lands  bordering  on  Meredosia  lake,  and  within  this  fractionid 
section  16,  nor  that  the  grants,  to  the  extent  they  were  made,  were  bounded 
on  the  lake.  It  is  thus  seen  that  the  essential  facts,  the  existence  of  which 
is  presupposed  as  a  basis  for  ttie  defense  interposed,  are  not  shown  to  exist; 
and  hence  the  defense  based  on  the  right,  as  riparian  owners  on  streams,  to 
take  adfllum  aguce,  cannot  be  invoked,  and  has  no  application  to  this  case. 
For  the  reasons  stated,  all  the  evidence  offered  by  the  appellee  on  the  trial, 
relating  to  the  title,  ownership,  and  possession  of  the  lots  shown  by  the  trus- 
tees' plat,  should  have  been  refused  as  immaterial,  and  its  reception,  over  the 
objection  of  appellants,  was  error. 

One  other  question  remains  to  be  considered,  viz.,  appellees' claim  that  they 
are  in  possession  "of  a  portion  of  water  known  as  ■  Meridosia  Lake,'  claiming 
title  to  it  by  possession  for  more  than  20  years,  as  Bshermen. "  Appellante 
sne  for  a  body  of  land.  Some  part  of  the  premises  described  in  the  declara- 
tion must  form  the  bed  of  that  part  of  Meridosia  lake  within  section  16,  but 
what  part  is  lake  bed  and  what  shore  we  cannot  determine  from  this  record. 
Appellees'  claim  of  title  by  possession  is  not  of  land,  but  of  water.  But  if 
this  should  be  thought  hypercritical,  and  it  be  assumed  that  appellees'  claim 
is  of  20  years'  adverse  possession  of  the  bed  of  the  lake  within  the  section, 
still  it  must  be  observed  that  such  possession  of  land  as  here  claimed  is  a  con- 
clusion of  law  arising  from  existing  facts.  The  evidence  preserved  in  the 
record  goes  no  further  than  the  declaration  of  witnesses  that  appellees,  and 
those  under  whom  they  claim,  had,  and  had  had,  exclusive  possession  for  that 
length  of  time.  Bnt  how,  and  to  what  extent, — whether  the  lake,  or  any 
part  of  it,  was  inclosed  by  fences,  dams,  walls,  or  weirs, — and  how  this  adverse 
dominion  was  manifested,  there  is  not  one  word  to  show.  The  claim,  under 
this  proof,  is  without  force  or  merit. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded. 


(120  111.  48») 

Eni)si.e7  v.  Johns. 

[SupreiM  Oovrt  of  ItKnoit.    "HLk^  12, 1887.) 

1.  FbAUD— FaLSB  RePBXSENTATIOKB — WOBTHLSSS  CbBOK — EVIDBNCK. 

In  an  action  for  deceit  against  defendant  for  having  falsely  represented  the  check 
of  K.  to  be  good,  by  which  plaintiff  waa  induced  to  part  with  valne,  the  evidence 
of  K.  that  he  bad  made  an  arrangement  with  the  defendant  the  day  before  the  trans- 
action to  make  the  check  ^ood  is  admissible,  as  tending  to  show  defendant's  knowl- 
edge as  to  the  truth  or  falsity  of  the  alleged  representation. 

2.  Ibstkoctiom — False  Repkksentatiohs. 

Where  plaintiff  had  sold  some  cattle  to  K.,  and  delivered  them  to  the  defendant, 
who  was  the  agent  of  K.,  upon  the  receipt  of  K.'s  check  for  theamonntdue,  which 
.  proved  to  be  worthless,  an  instruction  to  the  jury  that  plaintiff  had  a  right  to  be 
paid  the  purchase  price  of  the  cattle  upon  their  delivery,  htld,  under  the  evidence, 
not  to  be  erroneous,  as  laying  the  foundatioD  for  the  presumption  that  the  defend- 
ant had  made  deceitfbl  representations  concerning  the  value  of  the  check. 
8.  Same — Matebialitt. 

In  an  action  of  deceit,  an  instrnction  to  the  jury  that  the  plaintiff  needed  only  to 
prove  such  false  representations  of  the  defendant  as  were  material,  which  left  the 
jury  to  determine  what  representations  were  material,  is  not  such  error  as  should 
reverse,  where  all  the  alleged  misrepresentations  of  the  defendant  were  material. 

i.  Sake — Phepokdekanoe  op  Evidence — Pleadino. 

An  instruction  to  the  jury,  in  an  action  of  deceit,  that  the  plaintiff  need  not  prove 
the  exact  words  of  misrepresentation  laid  in  the  complaint  to  entitle  him  to  re- 
cover, but  that  it  is  sufficient  if  such  misrepresentations  are  substantially  proved  aa 
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made  by  defendant,  is  correct,  and  is  not  open  to  the  objection  that  It  relieTes  tbe 
plaiiitin  ft'om  the  necessity  of  aapporting  the  case  made  In  the  complaint  by  a  pr*- 
ponderance  of  evidence. 

6.  Kraot)— False  Representatioks — PBncEiraK. 

An  instructiou  to  the  jury  defining  tlie  eiemenls  necessary  to  recover  in  an  action 
of  deceit,  and  ignoring  ttie  iiriiiciple  ttiat,  before  the  person  injured  by  tlie  deceit 
can  recover,  he  must  useurdinary  prudence  to  guard  against  the  deception  practiced 
upon  him,  is  not  erroneous,  wliere  the  defendant,  as  aftent  of  K.,  (vendee.)  linow- 
inR  that  K.  was  insolvent,  and  that  the  plaintiff  (vendor)  was  ignorant  of  such  fact, 
induced  plaintiff,  by  his  representations  that  the  check  of  K.  was  good,  to  part  with 
his  property  upon  the  receipt  of  the  check  of  K.,  drawn  upon  a  bank  in  which  K. 
had  no  money,  which  fiMt  waa  known  to  defendant. 

6.  Same— LiABiUTT. 

_  An  action  lor  deceit  can  be  maintained  by  one  injured  by  the  false  r^rraenta- 
tioiis  of  another,  though  the  offender  is  not  l>enefited  by  the  deceit,  aud  did  not 
collude  with  the  person  benefited. 

Appeal  from  appellate  court.  Third  district. 

This  action  waa  brought  in  the  circuit  court  of  Coles  county,  for  deceit  In 
making  false  representations  concerning  the  value  of  a  check,  by  which  plain- 
tifC  was  induced  to  part  with  his  property.  One  Eimlin  and  the  defendant 
had  been  doing  a  partnersliip  business  together,  buying  and  selling  cattle. 
But  Kimlin  became  embarrassed  financially,  when  defendant  seems  to  have 
acted  as  his  agent.  Kimlin  negotiated  for  the  purchase  of  plaintiff's  cattle  on 
his  own  account,  and  the  following  day  sent  defendant  to  close  up  the  bar- 
gain, and  receive  the  cattle.  Kimlin  gave  to  defendant  his  blank  check, 
signed  by  himself,  with  which  to  pay  for  the  cattle.  The  check  was  drawn 
on  a  bank  in  which  Kimlin  had  no  funds,  and  he  asked  the  defendant  to  make 
it  good  with  the  plaintiff.  The  defendant  was  aware  of  the  financial.condi- 
tion  of  Kimlin,  and  that  be  had  no  funds  in  said  bank.  The  defendant  went 
to  plaintiff's  farm,  had  the  cattle  weighed,  and,  after  ascertaining  what  they 
would  come  to  at  the  agreed  rate,  sat  down  to  fill  in  the  check  which  Kimlin 
had  given  him.  Plaintiff  asked  him  whether  the  check  was  good.  The  de- 
fendant said  that  it  was,  upon  which  the  plaintiff  accepted  the  check,  and 
delivered  the  cattle.  The  plaintiff  seems  to  have  relied  almost  wholly  on  the 
defendant's  statement.  The  check  was  never  paid.  There  seemed  to  have 
been  no  collusion  between  defendant  and  Kimlin,  and  the  former  got  no 
profit  out  of  the  transaction. 

Robinson,  Golden  &  Fryer,  for  appellant.     Wtlex  &  Need,  for  appellee. 

Shope,  J.  This  was  an  action  on  the  case  for  fraud  and  deceit,  brought  to 
the  circuit  court  of  Coles  county,  resulting  in  a  verdict  and  judgmant  for  the 
plaintiff.  On  the  defendant's  appeal,  tlie  appellate  court  for  the  Third  dis- 
trict affirmed  the  judgment,  and  on  his  further  appeal  the  cause  is  brought  to 
this  court.  An  accurate  statement  of  the  character  and  state  of  the  plead- 
ings, and  issues  arising  thereon,  will  be  found  in  the  opinion  of  the  appellate 
court,  {Endsley  v.  Johns,  17  Bradw.  466,)  rendering  any  further  statement 
here  unnecessary;  and,  as  this  is  an  appeal  from  a  judgment  of  the  appellate 
court  affirming  the  judgment  of  the  circuit  court,  the  finding  and  judgment 
of  the  former,  as  to  all  contested  questions  of  fact,  must  necessarily  be  taken 
as  conclusive  upon  tliis  court,  and  will  be  so  regarded  in  our  consideratinnand 
discussion  of  the  questions  of  law  arising  upon  the  record.  It  is  not  denied 
that  an  action  of  this  character  can  be  maintained;  and  counsel  for  appellant 
concede  that  the  case  made  by  the  appellee  in  his  declaration  is  within  the 
doctrine  of  Weatherford  v.  Fishback,  8  Scam.  170;  and,  as  there  is  abun- 
dant evidence  in  the  record  upon  which  this  verdict  and  judgment  may  rest,  it 
only  remains  for  us  to  consider  the  questions  of  law  arising  upon  the  action 
of  the  trial  court  in  admitting  or  rejecting  evidence,  and  in  giving  or  refus^ 
ing  instructions. 
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Our  atteAtion  is.  ealledi  to  two  alleged  erroneous  rnllngs  on  the  admissibility 
of  evidence.  Ttief  same  question  was  made  in  the  appellate  court,  and  the  an- 
swer of  that  court  seems  to  ns  conclusive.  That  court  said:  "Itis  urged  also 
that  the  court  erred  In  permitting  Kimlin  to  testify  that  he  made  an  arrange- 
ment with  defendant  the  day  before  the  transaction  to  '  make  the  check  good ' 
with  plaintiff.  This  would  be'competent,  as  tending  to  prove  the  defendant's 
knowledge  of  the  truth  ot  the  alleged  representation .  It  is  iilso  objected  that 
there  wus  error  in  allowing  the  introduction  of  certain  shipping  bills  in 
which  Kimlin  and  defendant  were  jointly  interested.  We  cannot  consider 
this,  because  it  does  not  appear  that  these  matters  of  evidence  were  objected 
to  when  they  were  offered." 

Objection  is  urged  to  appellee's  first  Instruction,  wherein  the  jury  were  told 
that,  when  a  sale  of  personal  property  is  made,  and  the  time  of  payment  is 
not  agreed  upon,  "the  law  Is  that  the  price  is  due  and  payable  upon  deliveiy 
of  the  property  sold."  The  objection  made  is  that  it  states  an  abstract  propo- 
sition of  law,  "and  was  Intended  either  to  impose  some  duty  upon  the  defend- 
ant because  of  the  delivery  of  the  cattle  to  him,  or  to  lay  the  foundation  for 
a  presumption  that  the  dofendant  made"  the  deceitful  representation  imputed 
to  him.  The  instruction  stated  the  law  with  substantial  accuracy;  and,  un- 
der the  averments  of  the  declaration  and  the  evidence,  the  jury  might  well 
be  told,  as  in  effect  they  wore  by  this  instruction,  that  when  Johns  delivered 
the  cattle  Kimlin  bad  bought  of  him  to  Endsley,  the  agent  of  Kimlin  to  re- 
ceive the  cattle,  Johns  bad  a  right  to  be  paid  the  purchase  price  therefor. 
Kimlin  had  selected  Endsley  to  receive  the  cattle  from  Johns,  to  weigh  them, 
and  to  pay  for  them  with  Kimlin's  signed  blank  check,  placed  in  Endsley's 
hands  for  that  purpose  the  day  before.  Endsley  did  receive  and  weigh  the 
cattle,  and  filled  in  the  proper  arAount  in  Kimlin's  signed  blank  check,  and 
tendered  the  same  to  Johns  in  pajrment  for  the  cattle.  .Johns  accepted  the 
check  in  payment,  after,  as  he  says,  Endsley  made  to  him  the  false  and  deceit- 
ful representations  alleged.  Johns  had  a  right  to  be  then  paid  in  money;  and 
that  he  waived  this  right,  and  took  instead  a  worthless  bit  of  paper,  was  be- 
cause of  the  alleged  false  and  deceitful  representations  as  totheflnancial  abil- 
ity of  the  maker  of  the  paper,  made  to  him  by  Endsley. 

Appellee's  second  instruction  is  said  to  be  erroneous.  Therein  the  jury  were 
told  that  if  the  defendant  made  the  representations  alleged  in  the  declariition, 
or  the  material  part  of  them,  and  that  such  representations,  or  the  material 
part  of  them,  were  false,  etc.,  then  the  verdict  should  be  for  the  plaintiff. 
The  objection  is  that  the  jury  were  thus  authorized  to  determine  what  part 
of  the  alleged  representations  were  material;  that  this  is  a  question  of  law 
for  the  court,  and  not  a  question  of  fact  for  the  jury.  The  Instruction  is  open 
to  the  criticism  made.  It  is  a  general  rule  that  the  court  must  determine 
what  allegations  in  a  pleading  are  material  and  necessary  to  be  proved,  and  it 
is  improper  to  submit  that  question  to  the  jury.  But  this  rule  must  receive 
a  reasonable  application.  It  is  not  every  error  that  will  reverse;  and  if  the 
eoort  can  see  that  the  instruction  complained  of,  in  connection  with  the  whole 
series  of  instructions,  and  the  allegations  and  proofs  in  the  particular  case, 
would  not  mislead  the  jury,  or  injuriously  affect  the  adverse  party,  the  ver- 
dict may  stand  notwithstanding  the  error.  This  principle  has  been  applied 
■o  often,  and  is  so  well  understood,  that  citiition  of  authority  is  unnecessary. 

In  this  case  the  allegations  of  falsehood  and  deceit  were  stated  in  different 
fwms  in  the  two  counts  of  the  declaration,  and  it  is  seen  that  they  are  all  very 
much  the  same  in  effect,  and  that  each  so-called  misrepresentation,  when 
coupled  with  the  general  averments  in  each  count,  would  constitute  a  Sepa- 
rate cause  of  action.  Under  such  circumstances,  such  allegations  may  be  re- 
garded as  divisible,  and  the  plaintiff  may  succeed  if  he  can  prove  any  one  of 
them  which  of  itself  makes  a  cause  of  action.  This  was  the  view  taken  by 
the  appellate  court,  and  rightly.    But  it  is  also  true  that  the  plaintiff  might  ro- 
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cover  although  be  did  not  prove  the  misrepresentattons  predselj  as  laid,  {Ladd 
V.  Ptgott,  114  m.  647,  2  N.  E.  Bep.  503,)  nor  in  all  the  different  forms  as 
laid;  but  it  was  required  of  him  to  prove  substantially  the  material  allega- 
tions. Here  the  alleged  misrepresentations  were  all  and  each  of  them  ma- 
terial, and  the  jury  were  not  required  to  distinguish  between  material  and 
immaterial  misrepresentations.  They  all  related  to  the  simple  inquiries :  Was 
the  check  good?  Would  it  be  paid?  Were  appellant's  representations  false, 
and  did  he  know  them  to  be  false?  Were  they  made  with  intent  to  deceive? 
Unless  the  alleged  representations  were  false,  known  to  be  false,  and  made 
with  intent  to  deceive,  the  plaintiff  could  not  recover.  There  was  the  sharp- 
est conflict  in  the  evidence.  The  jury  could  take  no  middle  ground.  Unless 
they  believed  appellee  and  his  witnesses,  no  material  allegation  as  to  repre- 
sentations was  proved;  if  believed,  every  such  allegation  was  proved.  In 
such  case  we  cannot  say  the  instruction  was  calculated  to  mislead  the  jury,  or 
injuriously  affect  the  appellant,  and  the  error  was  not  such  as  should  reverse. 

By  the  third  instruction  the  jury  were  told  that  the  plaintiff  was  not  re- 
quired to  prove  the  exact  words  of  misrepresentation  laid  in  the  declaration  to 
entitle  him  to  recover,  and  that  it  whs  only  necessary  for  him  to  prove  that 
substantially  the  statements  set  forth  in  the  declaration  were  made  by  the  de- 
fendant. The  objection  urged  Is  that  the  plaintiff  was  thereby  relieved  from 
the  obligation  of  supporting  the  case,  made  by  the  declaration,  by  a  prepon- 
derance of  the  evidence.  The  declaration  averred  that  appellant  made  certain 
statements  and  representations  to  appellee,  and  set  out  such  representations. 
By  this  instruction  the  jury  were  told  that  appellee  might  recover  although  he 
had  not  proved  that  appellant  used  the  exact  words  laid  in  the  declaration,  if 
he  had  substantially  proved  them.  We  said  in  L<idd  v.  Pigott,  supra; 
"Plaintiff  is,  perhaps,  not  bound  to  prove  the  representations  precisely  as  al- 
leged, but  he  must  prove  the  substance  of  the  material  part  of  such  represen- 
tations, and  more  strictness  than  that  the  law  does  not  require. "  The  instruc- 
tion under  considei-ation  is  not  only  within  the  rule  of  the  Lculd  Case,  but 
does  not  assume,  directly  or  inferentially,  to  relieve  the  appellee  from  the  just 
obligation  of  maintaining  his  case  by  a  preponderance  of  the  evidence. 

The  next  objection  is  to  appellee's  sixth  instruction,  which  told  the  JU17 
that  if  a  person  makes  an  untrue  statement  to  another,  knowing  it  to  be  un- 
true, and  the  person  to  whom  it  is  made  has  no  knowledge  of  its  untruth,  but 
relied  on  such  statement  as  true,  and  acted  upon  the  same,  and  was  injured 
thereby,  then  the  person  making  such  statement  is  liable  for  the  damage  ac- 
cruing to  the  party  thus  acting.  This,  it  is  urged,  is  an  incorrect  statement 
of  the  rule  of  law  applicable  to  cases  of  this  character.  The  right  of  one  dam- 
aged by  the  false  representations  of  another,  made  with  intent  to  deceive,  and 
known  to  be  false,  to  have  his  action  on  the  case  for  deceit,  notwithstanding 
the  offender  was  not  benefited  by  the  deceit,  and  did  not  collude  with  the  per- 
son benefited,  must  be  regarded  as  established.  The  leading  case  upon  this 
subject  is  Pasley  v.  Freeman,  3  Tei-m  B.  51.  It  is  also  found  in  2  Smith, 
Lead.  Cas.  pt.  1 ,  p.  66,  to  which  is  added  an  extended  note,  wherein  all  the  En- 
glish and  American  cases  are  grouped,  and  to  which  particular  reference  is 
made. 

The  principle  was  first  adopted  and  announced  by  this  court  in  Weather- 
ford  V.  Fishbaek,  3  Scam.  170,  On  the  authority  of  the  leading  case,  Pasley 
V.  Freeman;  and  Upton  v.  Vail,  6  Johns.  181;  Barney  v.  Dewey,  13  Johns. 
224;  Young  v.  Covell,  8  Johns.  19;  Foster  y.  Charles,  6  Bing.  396;  and  Cor- 
bett  V.  Brotcn,  8  Bing.  33;  and  it  was  there  said:  "The  fraud  and  the  scien- 
ter, though  the  party  had  no  personal  interest  in  practicing  it,  seem  to  con- 
stitute the  ground  of  the  action ;  the  gravamen  being  the  deceit,  and  the  sei- 
enter  the  gist  of  the  action."  The  same  principle  has  been  recognized  in 
Eames  v.  Fordham,  37  111.  260;  WTieeler  v.  Randall,  48  111.  182;  Hiner 
T.  Richter,  51  III.  299;  Merwin  v.  Arbuckle,  81  HI.  501,  and  other  cases.   In 
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discusatngr  this  instmctlon.  the  appellate  court  aptlj  said:  "The  ground  of 
action  is  fraud  and  damage.  There  mnst  be  gotenter,  a  misrepresentation, 
and  H  consequent  loss.  Fraud  includes  an  intention  to  deceive.  If  there  is 
no  such  intention,  the  party  honestly  giving  his  own  opinion,  believing  he  is 
stating  the  truth,  is  not  liable,  though  the  statement  be  wholly  untrue. 
"Where,  however,  he  knowingly  states  what  is  untrue,  a  fraudulent  purpose 
must  be  inferred;  and  when  the  statement  relates  to  the  matter  inquired  of, 
and,  being  relied  on,  necessarily  brings  damage  to  the  person  so  misled,  be 
having  no  knowledge  of  its  untruth,  the  action  will  lie." 

But  it  is  urged  that  this  instruction  is  fatally  defective  because  it  ignores 
the  principle  that  the  plaintifT,  before  he  can  recover,  must  exercise  ordinary 
prudence,  to  guard  against  the  deception  and  fraud  practiced  upon  him,  un- 
less he  has  been  thrown  off  his  guard  by  the  other  party;  citing  Sehwahcusker 
V.  Riddle,  99  111.  843.  We  cannot  adopt  the  construction  sought  to  be  placed 
on  the  Schwabacker  Case  by  counsel,  nor  admit  its  application  to  this  case. 
Counsel  lost  sight  of  the  marked  distinction,  clearly  recognized  by  the  authori- 
ties, between  the  representations  made  by  the  vendor  to  the  vendee  and  those 
made  by  a  third  party.  As  between  vendor  and  vendee,  the  general  rule  is 
that  false  assertions,  respecting  value,  are  not  actionable,  upon  the  principle 
that  value  is,  at  most,  an  opinion,  and  the  antagonistic  position  of  the  parties 
is  suflBcient  to  put  the  vendee  upon  his  guard.  The  vendor  may  praise  his 
property,  and  place  a  value  upon  it  exceeding  what  he  may  know  it  to  be 
worth,  and  try  to  induce  its  purchase  on  the  basis  of  such  valuation,  without 
incurring  liability  as  for  deceit.  But  when  he  leaves  the  domain  of  judgment 
and  opinion,  and  falsely  asserts  a  fact,  as  of  quantity,  grade,  boundary,  and 
the  like,  inducing  reliance  and  action  thereon  by  one  without  knowledge  of 
the  falsehood,  or  the  present  opportunity  or  ability  of  verification,  and  under 
drcomstances  justifying  belief,  and  damage  results  in  consequence,  the  action 
will  lie.  The  Schtoabaoker  Case  was  between  vendor  and  vendee,  and  the 
representations  were  in  respect  of  the  amount  of  goods  belonging  to  a  firm 
shown  by  an  invoice  and  valuation  by  disinterested  persons;  and  the  doctrine 
of  that  case  is  that,  under  such  circumstances,  the  plaintiff  must  not  allow 
himself  to  be  blindly  credulous  of  a  fact  the  means  of  verification  of  which 
was  at  hand,  and  available  to  him. 

But  the  principles  controlling,  where  the  relation  of  the  parties  is  that  of 
vendor  and  vendee,  can  have  no  application  where  the  representation  com- 
plained of,  as  in  this  case,  is  made  by  a  third  party  as  to  the  character  and 
credit  of  another,  or  asserting  another's  solvency  or  reliability.  The  position 
of  the  parties  is  not  antagonistic;  rather,  one  of  confidence.  In  such  case,  if 
the  material  representation  is  knowingly  falsely  made,  to  one  ignorant  of  its 
falseness,  under  circumstances  justifying  a  reasonably  prudent  man's  belief, 
and  it  is  believed  and  acted  upon  with  consequent  injury,  an  action  therefor 
will  lie.  And  this  we  understand  to  be  in  harmony  with  the  current  and  weight 
of  American  decision  where  the  doctrine  of  Pasley  v.  Freetnan  has  been  ac- 
cepted. 

It  may  therefore  be  laid  down  as  a  general  proposition,  deduced  from  a  con- 
sideration of  all  the  authorities,  that  where  the  representations  relate  to  a  nutf 
terial  fact,  within  the  knowledge  of  the  person  making  them,  or  which  he  as- 
sumes to  assert  upon  his  personal  knowledge,  and  with  respect  to  which  the 
person  to  whom  the  representations  are  made  has  not  the  present  opportunitjy 
or  ability  to  test  or  verify,  the  latter  has  a  right  to  rely  upon  such  represen- 
tations, and,  in  the  absence  of  facts  apparent  to  reasonably  arouse  suspicion, 
and  throw  doubt  upon  the  truth  of  the  statements,  be  is  not  bound  to  go 
further,  and  make  inquiries  in  respect  thereof. 

Applying  these  principles  to  the  instruction  under  consideration,  and  in 
view  of  the  facts  disclosed  by  the  evidence,  the  law  of  the  case  was  stated  with 
substantial  accuracy.    Endsley  knew  Eimlin's  financial  condition;  knew  thaii 
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he  bad  no  money  in  the  Kansas  bank;  knew  that  Johns  was  ignorant  of  Eim- 
lin's  insolvency, — Bnd  yet,  by  hia  representations,  he  induced  Johns  to  part 
with  his  property,  and  deliver  its  possession  to  him  for  Kimlin,  and  to  accept 
a  worthless  check  in  payment  therefor.  Under  snch  drciunstances,  Johns 
bad  a  right  to  rely  upon  Endsley's  statement  that  the  check  was  good  and 
would  be  paid,  and  to  act  upon  it  as  he  did. 

Finding  no  error  in  the  record,  the  judgment  of  the  appellate  court  Is  af- 
firmed. 


(120  III.  338) 

YooEL  «.  Broh  and  others. 
(Supreme  Oovrt  of  IBinoit.    June  14,  1887.) 

APPIUL — AVFUtlfANOS  OF  JaDOMBNT — OFIKIOM  Ot  LOWBB  CODKT. 

A  final  order  of  the  sapreme  court,  afflrmingtlie  judgment  of  the  appellate  court, 
will  not  be  modified  on  the  ground  that  such  order,  when  taken  in  connection 
with  the  opinion  of  the  appellate  court,  is  inconsistent  with  the  opinion  rendered 
in  the  supreme  court,  if  the  judgment  of  the  appellate  court  which  tsaiSrmed  does 
not  refer  to  the  opinion  of  the  appellate  court,  and  such  opinion  is  not  contained  in 
the  record  on  appeal  to  the  supreme  court. 

Appeal  from  appellate  court.  Third  district 

On  petition  for  rehearing.    See  11  N.  £.  Rep.  827. 

Fer  Cdkiam.  We  are  asked  to  grant  a  rehearing  in  this  case,  or  to  mod- 
ify the  final  order  therein  so  as  to  conform  to  the  opinion  of  the  court,  "be- 
cause the^nal  order  of  this  court  in  affirming  the  judgment  of  the  appellate 
court  is  inconsistent  with  the  opinion  rendered  herein,  in  this:  The  appel- 
late court  holds  tliat  Frank  Adkisson's  (the  minor's)  interest  is  liable  for  one- 
third  of  the  original  incumbrance,  and  that  Thomas  B.  Adkisson's  interest 
was  chargeable  for  the  same  proportion,  but  that  he  had  discharged  it  except 
as  to  $200  on  Hutchin's,  that  Thomtis  B.  Adkisson  should  pay  $200,  and 
Hutchin,  if  solvent,  should  pay  the  residue  of  Thomas  B.'s  third,  and,  if  not 
solvent,  then  the  residue  to  be  charged  to  his  [Hutcliins']  grantees  in  the  re- 
verse order  of  alienation  from  him."  See  opinion  of  appellate  court  in  this 
cause,  (filed  November  20,  1886.) 

The  record  does  not  show  any  such  holding  of  the  appellate  court.  We 
have  no  knowledge  of  any  such  holding,  and  our  opinion  in  this  case  does  not 
atHrm  any.  sucli  holding,  if  there  be  such,  of  the  appellate  court.  The  circuit 
court  had  decided  merely  that  the  complainant  was  not  entitled  to  contribu- 
tion because  the  alleged  incumbrance  upon  the  lands  which  he  paid  oS  was 
not  an  existing  incumbrance  upon  the  lands,  it  having  been  before  that  time 
extinguished.  The  appellate  court  reversed  that  judgment,  and  we  affirm 
merely  that  judgment  of  reversal,  and  not  any  other  judgment  oc  holding  of 
the  appellate  court.  That  is  all  the  judgment  or  holding  of  the  appellate  couit 
which  the  record  shows.  The  judgment  of  the  appellate  court,  as  shown  by 
the  record,  is  that  the  decree  of  the  circuit  court  be  reversed,  "and.  that  the 
cause  be  remanded  to  the  circuit  court,  with  directions  to  ascertain  the 
amounts  due  by  way  of  contribution  from  the  other  parties  liable,  and  decree 
that  they  pay  the  some  to  complainant."  We  are  asked  to  see  opinion  of  ap- 
pellate court  filed  November  20,  1886.  The  record  does  not  contain  the 
opinion  of  tlie  appellate  court.  The  opinion  lias  not  in  any  way  been  brought 
to  our  notice;  and  we  cannot  travel  out  of  the  record,  to  the  clerk's  office  of 
the  appellate  court,  to  search  the  flies  there  for  the  matter  upon  which  to  base 
any  decision.  The  remanding  urder  of  the  appellate  court  makes  no  reference 
whatever  to  the  opinion,, or  to  any  proceeding  in  conformity  thereto,  but  the 
direction  is  general,  to  ascertain  the  amounts  due  by  way  of  contribution 
from  the  parties  liable.  If  the  opinion  of  the  appellate  court  assumes  in  any 
way  to  find  how  contribution  should  be  made,  we  know  nothing  of  it,  and 
affirm  no  holding  in  that  regard  of  the  court,  but  merely  affirm  the  judgment 
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that  the  complainant  is  entitled  to  contribution,  and  any  fotare  action  of  the 
courts  below  should  proceed  upon  that  understanding.  The  remanding  order 
made  by  this  court,  for  further  proceedings  in  conformity  with  the  judgment 
of  the  appellate  court,  means  what  it  says,  that  the  further  proceedings  be  in 
jonformity  with  the  Judgment  of  that  court,  as  shown  by  the  record,  and 
that  merely,  and  not  in  conformity  with  its  opinion.  We  see  no  cause  to 
giant  a  rehearing,  ot  to  modify  our  final  order  in  the  case. 


021  in.  2S») 

Wabash,  St.  L.  &  P.  Et.  Co',  v.  Haavk. 

{Supreme  Onirt  tf  HUnoU.    June  17, 1887.) 

Mastsb  ass  Sbbtaitt— Fkllow-Sskvahtc. 

The  rorenian  aud  a  member  of  the  wrecking  crew  of  a  railroad  company  are  not 
fellow-servants,  where  the  crew  is  eniployetl  by  the  forenjan,  and  are  under  his 
coiumand,  and  bound  to  obey  his  orders;  lollowine  Chicago dt  A. Ry.  Co.y.Uay,  108 
III.  283.'   Sbsldon,  C.  J.,  dissenting. 

Error  to  appellate  court.  Second  district. 

Case  by  Hawk,  defendant  in  error,  against  the  Wabi\sh,St.  Louis  &  Pacific 
Bailway  Company,  plaintiff  in  error,  to  recover  damages  for  a  crushed  ankle. 
Tlie  facts  appear  in  the  opinion. 

The  following  instructions  were  given  for  the  plaintiff : 

"(1)  The  court  instructs  the  jury  that  if  you  believe  from  the  evidence 
that  the  plaintiff,  William  Hawfc,  was  employed  by  the  defendant  to  assist 
in  the  removal  of  cars  wrecked  on  its  said  road,  it  then  and  there  became  the 
duty  of  the  defendant  to  provide  and  use  such  machinery,  apparatus,  and  ap- 
pliances, and  other  necessary  means  and  material,  suitable  and  proper  to  the 
prosecution  of  the  said  business  In  which  the  plaintiff  was  so  employed,  so  as 
to  insure  a  reasonable  degree  of  safety  to  life  and  sepurity  against  injury,  and 
if  you  further  believe,  from  the  evidence,  that  the  said  defendant  failed  and 
neglected  to  furnish  and  use  such  machinery,  apparatus^  and  appliances,  and 
other  necessary  means  and  material,  suitable  and  proper  for  the  safe  perform- 
ance of  such  work,  and  that,  in  consequence  ot  such  failure  and  neglect  on 
the  part  of  defendant,  the  plaintiff,  while  in  the  discharge  of  his  duty  as  such 
servant,  in  the  work  aforesaid,  and  in  the  exercise  of  all  due  care  and  caution 
on  his  part,  received  the  injury  in  question,  then  you  should  find  the  defend- 
ant guilty. 

"(2)  The  court  instructs  tlip  jury  that  if  you  believe  from  the  evidence 
that  plaintiff  was  employed  by  an  agent  or  servant  of  the  defendant  to  assist 
in  removing  wrecked  cars  from  its  said  road,  and  that  such  servant  had  such 
authority  to  employ  and  direct  plaintiff,  and  that  said  plaintiff  entered  upon 
such  work  under  such  employment,  and  received  tlie  injury  in  question  whjle 
acting  under  and  obeying  the  special  instructions  and  orders  of  such  servant, 
and  in  Qonsequence  lliereof,  then  such  injury,  if  proven,  was  not  received  by 
the  plaintiff  through  the  negligence  or  acts  of  a  fellow-servant  in  the  same 
line  of  employment;  and  provided  you  further  believe  from  the  evidence  that 
such  injury  was  solely  in  consequence  of  the  negligence  of  such  servant,  as 
representative  of  the  defendant,  in  ordering  the  plaintiff,  with  others,  to  re- 
move said  wreck  by  hand,  if  you  believe  from  the  evidence  that  Button  gave 
the  order  to  so  remove  the  car,  and  tliat  that  mode  of  removing  the  car  was 
not  a  reasonable  and  prudent  mode  of  so  removing,  and  that  the  plaintiff 

'As  to  who  are  fellow-serrants,  see  Toner  v.  Chicago,  M.  &  St.  P.  R.  Co.,  (Wis.)  81  N, 
W.  Eep.  104,  and  note;  Hullelian  v.  Green  Bay,  W.  &  St,  H.  B,  Co.,  {Wl8.)32N.W. 
Rep.  629:  Kniger  v.  Louisville,  N.  A.  &  0.  R.  Co.,  (Ind.)  11  N.  K.  Rep.  987;  Barton  v. 
Jones,  (Pa.)  8  Atl.  Rep.  850 ;  Sonier  v.  Harrison,  (Pa.)  8  Atl.  Rep.  799;  Palmer  v.  Utah 
A  N.  R.  Co.,  (Maho,)  13  Pac  Rep.  428;  Missouri  Pac  R.  Co.  v.  Peregoy,  (Kan.)  14  Pac. 
R({>.  7. 
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was  in  the  exercise  of  ordinary  care  in  obeying  said  order,  and  while  at  the 
work. 

"  (3)  The  court  instructs  the  jury  that  one  servant  of  a  corporation,  to  whom 
the  corporation  delegates  the  power  of  hiring  other  servants,  and  in  whom 
tlie  corporation  invests  the  sole  control  and  direction  of  such  other  servants 
in  and  about  the  work  which  they  may  be  ordinarily  required  to  do,  is,  as  to 
such  servant?  he  so  hires  and  controls,  the  representative  of  the  master  when 
exercising  such  power  of  control,  and  is  not  a  f  ellow-aervaiit,  and  is  not,  under 
such  state  of  facts,  if  proven  by  the  evidence,  in  the  same  line  of  employment 
as  the  servant  whom  he  so  controls. 

"  (4»  The  court  instructs  the  jury  that  If  you  believe  from  theevidence  that 
the  pfaintlfl,  William  Hawk,  was  employed  by  the  defendant  to  assist  in 
the  removal  of  cars  wrecked  on  its  said  road,  it  then  and  there  became  the 
duty  of  the  defendant  to  provide  such  machinery,  apparatus,  and  appliances, 
and  other  necessary  means,  suitable  and  proper  to  the  prosecution  of  the  said 
business  in  which  the  plaintiff  was  so  employed,  so  as  to  insure  a  reasonable 
degree  of  safety  to  life  and  security  against  injury,  so  far  as  could  be  reasonably 
Jone  in  that  line  of  employment;  and  although  you  may  believe  from  the  ev* 
idence  that  said  defendant  had  such  machinery  and  appliances  near  at  hand, 
but  carelessly  and  negligently  failed  to  use  the  same,  and  ordered  said  plain- 
tiff and  others  to  take  hold  of  said  car  and  remove  the  same;  and  that  the 
means  ordered  to  be  used  in  removing  the  car  was  not  a  reasonably  prudent 
mode,  under  the  circumstances;  and  that,  in  consequence  of  such  neglect  on 
the  part  of  defendant,  the  plaintiff,  while  in  the  discharge  of  his  duty  as  such 
servant  in  the  work  aforesaid,  and  in  the  exercise  of  all  due  care  and  caution 
on  his  part,  received  the  injury  in  question, — ^then  you  should  find  the  defend- 
ant guilty,  and  assess  the  plaintiff's  damages  to  such  an  amount  as  you  may 
believe,  from  all  the  evidence  and  circumstances  proven  in  the  case,  he  ha^ 
sustained,  not  exceeding  fifteen  thousand  dollars,  the  amount  claimed  in  the 
declaration. 

"(5)  The  court  instructs  the  jury  that  if  you  believe  from  the  evidenoe, 
under  the  instructions  of  the  court,  that  the  plaintiff  is  entitled  to  recover, 
then,  in  fixing  the  amount  of  damages  which  he  ought  to  recover,  the  jury 
should  take  into  consideration  all  the  circumstances  surrounding  the  case,  so 
far  as  these  are  shown  by  the  evidence, — such  as  the  dreumstanoes  attending 
the  injury;  the  loss  of  time  of  the  plaintiff,  if  any,  occasioned  by  the  injury; 
the  bodily  pain  he  has  suffered,  if  any;  the  money  he  has  expended,  if  any,  to 
be  cured  of  such  injury;  the  bnsiness  he  was  engaged  In,  if  any,  at  the  time 
he  was  injured ;  and  the  extent  and  duration  of  the  injury, — and  give  the  plain- 
tiff such  damages  as  the  jury  believe,  from  the  evidence,  he  has  sustained, 
not  exceeding  the  amount  claimed  in  the  declaration." 

The  following  instructions  were  asked  by  the  defendant: 

"The  substantia]  grounds  of  complaint,  as  stated  in  plaintiff's  declaration, 
are — First,  that  it  was  the  duty  of  defendant  to  furnish  suitable  and  safe  ap- 
pliances to  be  used  in  doing  the  work  in  question,  and  that  it  negligently 
failed  to  furnish  such  suitable  and  safe  appliances,  whereby  plaintiff  was  in- 
jured; second,  that  plaintiff  was  injured  by  reason  of  the  negligence  of  an 
agent  of  the  defendant  in  giving  the  order  to  raise  the  car  in  question,  such 
agent  then  and  there  having  the  power  and  authority  to  give  orders  and  di- 
rections for  the  performance  of  the  work  in  question,  and  was  then  and  there 
exercising  such  power  and  authority,  and  then  and  there  had  full  control  and 
superintendence  of  said  work,  and  the  details  thereof.  As  to  the  first  ground 
of  complaint:  If  the  jury  believe  from  the  evidence  that  the  defendant,  at  the 
time  in  question,  had  furnished  suitable  and  safe  appliances  for  the  doing  of 
the  work  in  question,  and  that  the  same  were  upon  the  ground  to  be  used  in 
doing  the  work,  and  that  the  servant  of  defendant,  having  charge  of  and  con- 
trolling and  directing  said  work,  instead  of  using  the  appliances,  advised  or 
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directed  the  use  of  other  means  to  lift  the  car  in  question.  In  consequence  of 
which  plaintiff  was  injured,  then  the  court  instructs  you  that  the  plaintiff 
cannot  recover  in  this  action  upon  the  ground  that  defenda)it  failed  to  furnish 
suitable  and  safe  appliances  for  doing  said  work. 

"(2)  To  render  the  defendant  liable  for  an  injury  occurring  to  plaintiff  by 
reason  of  the  giving  of  an  order  by  said  Button  in  performance  of  the  work 
in  question,  it  must  appear — First,  that  said  Button  had  power  and  authority 
to  give  the  order,  and  to  discharge  the  men  under  him  if  they  disobeyed  the 
order;  second,  that  the  giving  of  the  order  at  the  time  was  improper  and  in- 
considerate, and  that  it  was  such  an  order  as  a  person  of  ordinary  skill  and 
prudence  would  not,  under  the  circumstances,  have  given. 

"(S)  If  you  find  from  the  evidence  that  said  Button  did  not  give  the  order 
for  the  raising  of  the  car  in  question,  or  if  you  find  that  he  did  give  the  order, 
and  that  it  was  not  an  improper  or  inconsiderate  order,  but  one  which  a  per- 
son exercising  ordinary  skill  or  prudence  would,  under  the  circumstances, 
have  given,  then,  in  either  case,  you  will  find  for  the  defendant  upon  the  sec- 
ond branch  of  the  case  hereinbefore  named. 

"(4)  Or  if  you  believe,  from  all  the  evidence,  that  the  injury  to  plaintiff  was 
the  result  of  an  accident  or  misadventure,  and  that  the  cause  of  the  injury 
was  not  the  result  of  negligence  on  the  part  of  the  defendant,  then  your  ver- 
dict should  be  for  the  defendant. 

"(5)  The  court  instructs  the  jury  that  the  burden  Is  upon  the  plaintiff  to 
prove  that  Button,  his  foreman,  gave  the  order  in  question,. and  that  the  order 
was  an  improper  and  inconsiderate  order,  or  such  a  one  as  a  man  in  the  ex- 
ercise of  care  and  diligence  would  not,  under  the  circumstances,  have  given, 
and  that  the  order  was  one  which  plaintiff  was  bound  to  obey,  at  thej^ril  of 
being  discharged  by  Button;  and,  if  the- plaintiff  has  failed  to  establish  the 
existence  of  these  propositions  by  a  preponderance  of  the  evidence,  the  jury 
cannot  find  for  the  plaintiff  upon  the  ground  of  the  giving  of  said  order  by 
Button. 

"(6>  If  you  find  for  the  defendant,  yon  will  say  <  we  find  the  defendant  not 
guilty.'" 

The  court  refused  to  give  all  of  said  instructions  as  asked,  but  gave  to  the 
jury  the  first,  third,  and  fourth  of  the  aboveinstrnctions  of  defendantasasked, 
and  modified  and  changed  the  second  and  fifth  of  the  above  instructions  as 
asked,  and  gave  the  same  to  the  jury  changed  to  read  as  follows: 

"(2)  To  render  the  defendant  liable  for  an  injury  occurring  to  plaintiff  by 
reason  of  the  giving  of  an  order  by  said  Button,  in  the  performance  of  the 
work  in  question,  it  must  appear — First,  that  said  Button  had  power  andau- 
thority  to  give  the  order;  seoortd,  that  the  giving  of  the  order  at  the  time  was 
improper  and  inconsiderate,  and  that  it  was  such  an  order  as  a  person  of  or- 
dinary skill  or  prudence  would  not,  under  the  circumstances,  have  given." 

"(5)  The  court  instructs  the  jury  that  the  burden  is  upon  the  plaintiff  to 
prove  that  Button,  his  foreman,  gave  the  order  in  question,  and  that  the  or- 
der was  an  improper  or  inconsiderate  order,  or  such  a  one  as  a  man  in  the 
exercise  of  care  and  diligence  would  not,  under  the  circumstances,  have  given, 
and  that  the  order  was  one  which  plaintiff  was  bound  to  obey;  and,  if  the 
plaintiff  has  failed  to  establish  the  existence  of  each  and  all  of  these  proposi- 
tions by  a  preponderance  of  the  evidence,  the  jury  cannot  find  for  the  plaintiff 
npon  the  ground  of  the  giving  of  said  order  by  said  Button." 

The  defendant  also  asked  the  court  to  instruct  the  jury  as  follows: 

"(6)  As  to  the  second  ground  of  complaint,  the  court  instructs  you  that  one 
servant  cannot  recover  for  an  injury  resulting  to  him  by  reason  of  the  negli- 
gence of  a  fellow-servant,  engaged  with  him  in  the  same  department  of  service. 

"(7)  And  if  you  believe  from  the  evidence  that  plaintiff  was  one  of  a  gang 
at  men  working  under  one  Button  in  removing  wrecks  from  defendant's 
track,  and  that  M  were  engaged  in  a  common  service,  then  the  court  instructs 
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you  that  said  Button,  and  the  men  working  nnder  bim,  were  fellow-servants, 
and  the  defendant  is  not  liable  for  an  injuryoccurring  to  plaintiff  through  the 
negligence  of  Scaid  Button  in  the  performance  of  labor  with  the  men  ao  work- 
ing  under  him. 

"(8)  The  court  instructs  the  jury  that  it  is  averred  in  the  declaration  in 
this  case  that  plaintiff  and  other  servants  of  defendant  were  ordered  by  de- 
fendant's agent  to  lift  and  remove  from  defendant's  track  one  of  defendant's 
cai-8,  and  in  the  carrjdng  out  said  order  plaintifi  was  injured,  and  the  court 
instructs  you  that  this  averment  is  material,  and  must  be  proved  substantially 
as  alleged ;  and  if  the  jury  believe  from  the  evidence  that  the  order  in  question 
was  to  lift  the  floor  or  a  part  of  a  car,  and  that  plaintiff  was  injured  while  in 
tlie  act  of  carrying  out,  or  attempting  to  carry  out,  an  onler  to  lift  the  floor, 
or  a  part  or  portion  of  a  car,  and  not  a  car  as  alleged,  then  the  jury  must  And 
for  defendant,  independently  of  all  other  questions  in  the  case. 

"(9)  If  you  findfrnm  tlie  evidence  tliat  defendant  bad  suitable  and  safe  ap- 
pliances for  doing  the  work  upon  the  ground  at  the  time,  you  will  find  for 
defendant  upon  the  branch  of  the  case  first  named,  although  you  may  further 
find  from  ttie  evidence  that  said  Button  negligently  failed  to  use  such  ap- 
pliances." 

— Which  said  instructions  numbered  6,  7,  8,  and  9,  above  set  forth,  the  court 
refused  to  give. 

&.  B.  Burnett,  for  plaintiff  in  error.  W'  T,  Ament  and  A,  B.  Harding, 
for  defendant  in  error. 

Feb  Cubiam.  This  was  an  action  to  reoover  for  an  Injury  received  by  th« 
plaintiff  while  assisting  in  the  removal  of  a  wreck  from  the  defendant's  rail- 
road track.  The  accident  occurred  near  Forrest,  in  Livingston  county,  on 
the  fourte^itli  day  of  April,  1882.  At  Uie  time  of  the  accident  the  railroad 
company  had  a  wi-ecking  crew  at  Forrest,  oonsisting  of  four  or  Qve  men,  in- 
cluding the  plaintiff.  The  crew  was  under  the  control  of  one  Button,  who 
was  foreman.  When  a  wreck  occurred  it  was  the  duty  of  Button,  and  his 
men  to  remove  the  wreck,  and  clear  the  track  as  speedily  as  possible,' so  that 
the  running  of  trains  might  not  be  delayed.  The  railroad  company  had  fur- 
nished. Button  with  an  engine  and  wrecking  car,  supplied  with  ropes,  chains, 
and  block  and  tackle.  At  the  time  of  the  accident  a  freight  train  had  been 
thrown  from  the  track  about  one  mile  from  Strawn.  Button  and  his  men 
went  out  to  the  wreck  with  the  engine,  wrecking  car,  and  other  appliances, 
for  the  purpose  of  removing  the  wreck  from  the  track.  Chapman,  defend- 
ant's road-master,  with  a  number  of  section-men,  were  working  at  the  south 
end  of  the  wreck,  while  Button  and  his  men  worked  at  the  north  end.  When 
the  two  came  together  they  found  tlie  floor  of  a  car  lying  across  the  track,  and 
the  men  were  ordered  to  lift  it  over,  off  the  track,  by  hand.  When  the  floor 
of  the  ciU"  had  been  lifted  as  high  as  the  men  could  raise  it,  a  prop  was  put 
under  it,  and  the  men  ordered  to  rest  it  on  the  prop,  which  they  did.  Th« 
men  were  then  ordered  to  stand  back  from  the  floor  of  the  car,  and  they  all 
did  so;  but,  before  appellee  could  get  away,  the  prop  slipped,  the  car  floor  fell, 
and  caught  plaintiff's  leg,  which  was  fractured  at  the  ankle.  All  of  the  men 
engage<l  on  the  work,,  including  Chapman  and  his  crew,  were  under  the  con. 
trol  of  Button. 

In  the  amended  declaration  it  is  averred  that  the  defendant  did  not  use,  or 
order  to  be  used,  the  necessary  machinery  and  appliances  for  tlie  safe  lifting, 
holding,  Bta.ring,  and  removing  of  said  car,  but  carelessly,  willfully,  and  neg- 
ligently neglected,  failed,  and  refused  to  use  the  same;  but  Instead  thereof 
carelessly  and  negligently  ordered  and  directed  the  use  of  a  prop,  for  the  pur- 
pose of  holding  the  said  car  at  the  point  where  lifted,  which  was  then  and 
there  used  by  such  order  and  dii^ection;  and  that,  in  consequence  of  said  neg- 
lect and  fkilure  of  the  defendant  to  ao  use  the  said  machinery  and  appliances. 
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and  in  carelessly  and  negligently  ordering  and  directing  piaintift  and  said 
other  servants  to  lift  and  remove  said  car  by  their  individual  strength,  and 
in  the  careless  use  of  the  prop  as  aforesaid,  the  plaintiff,  then  and  there  ex- 
ercising all  due  care  and  caution  on  his  part,  the  said  car,  without  any  warn- 
ing whatever  to  plaintiff,  fell  back  upon  the  ground,  and  upon  tlie  le^  and 
foot  of  plaintiff,  and  b^uke  and  crushed  the  foot  and  ankle  of  pltiintiff,  etc.; 
that  said  agent,  giving  the  order  to  place  the  prop  undei;  the  car,  then  and 
there  had  the  power  and  authority  to  give  the  said  ordera  and  directions 
for  the  performance  of  the  work,  and  was  then  and  there  exercising  such 
power  and  authority,  and  then  and  there  had  full  control  and  superintendence 
of  said  work,  and  the  details  tliereof.  In  the  circuit  court  plaintiff  recovere4 
a  judgment  against  the  railroad  company,  which  was  affirmed  in  the  appel- 
late court.  The  defendant  bri^^gs  tlie  record  here,  and  assigns  as  error  the 
giving  and  refusing  instruction  in  the  circuit  court. 

The  facts  in  this  case  upon  which  the  questions  of  law  are  raised  are  quite 
similar  to  the  facts  in  Chicago  t&  A..  M.  Co.  v.  May,  108  HI.  29S,  and  the  law, 
as  declared  in  that  case,  settles  the  real  questions  of  law  presented  by  this 
record.  If  the  plaintiff  had  occupied  to  Button  the  position  of  a  fellow* 
servant  in  the  same  line  of  employment,  he  might  not  be  entitled  to  recover 
for  the  injury  received.  lint  Button  had  the  entire  cliarge  and  control  of  the 
'wrecking;  crew.  They  were  employed  by  him,  they  were  under  his  command, 
and  bound  to  obey  his  orders.  Where  such  was  the  relation  of  the  parties, 
in  the  May  Case,  it  is  said:  "  When  a  railway  company  conf  ei-s  authority  upon 
one  of  its  employes  to  take  charge  and  control  of  a  gang  of  men  in  carrying 
on  some  pai-ticular  branch  of  its  business,  such  employe,  in  governing  and 
directing  the  movements  of  the  men  under  his  charge  with  respect  to  that 
branch  of  its  business,  is  the  direct  representiitive  of  the  company  itself,  and 
all  commands  given  by  him,  within  the  scope  of  his  authority,  are  in  law  th« 
commands  of  the  company;  and  the  fact  that  he  may  have  an  immediate  su- 
perior, standing  between  him  and  the  company,  makes  no  difference  in  this 
respect.  ■■■  *  *  When  he  gives  an  order  within  the  scope  of  his  authority, 
if  not  manifestly  unreasonable,  those  under  his  charge  are  bound  to  obey  at 
the  peril  of  losing  their  situations,  and  such  commands  are  in  contemplation 
of  law  the  commands  of  the  company,  and  hence  it  is  lield  responsible  for  the 
consequences."  The  juryfound  that  theplaintifl,  whilein  the  exercise  of  due 
and  proper  care,  was  injured  tJirough  tiie  negligence  of  the  direct  representa- 
tive of  the  defendant.  That  finding,  having  been  alfirmed  in  the  appellate 
court,  is  conclusive  here.  The  ruling  of  the  court,  on  the  instructions,  con- 
formed substantially  to  the  law  as  declared  in  tlie  May  Case,  and  we  perceive 
no  ground  upon  which  the  judgment  can  properly  be  reversed.  SQme  of  the 
instructions  may  not  ,be  technically  accurate,  but,  on  the  main  questions  in- 
volved, they  conformed  to  the  law  as  heretofore  declared  by  this  court,  atd 
the  errors  committed,  if  any,  were  not  of  such  a  magnitude  as  to  authorize  a 
reversal  of  the  judgment. 

The  judgment  of  the  appellate  court  will  be  aOlrmed. 

Sheldon,  C.  J.,  dissents. 

(in  in.  28S) 

Johnson  o.  Gloveb. 

(SuprttM  OauH  0/  lUimoit.    Jane  17, 1887.) 

1.  KviDKKCB— OwmoK — Meakihq  o»  Sigkatukb— Guabasty. 

A  witness  in  an  action  against  the  alleged  guarantor  of  a  promissory  note.  In 
proving  the  derendant's  indorsements,  of  which  there  were  two, — one  above  and 
one  below  a  written  gnaranty,— should  not  be  allowed  to  teetiiy  that  "  the  Second 
signature  was  put  on  to  guaranty  the  payment  of  the  paper." 

v.l2N.E.no.3 — 17 
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t.  Promihsobt  Hon— PraoHAsa  bxtobb  HATOBirr. 

A  promlwory  note,  taken  in  the  nraal  oourae  of  bnsinesR,  on  the  third  dar  of 
gr«ce,  at  any  time  before  it  i«  in  fact  dishonored.  Is  taken  before  matarity,  and  tb« 
purchaser  is  entitled  to  the  usvukl  protection  aKainst  prior  equities. 

Appeal  from  appellate  ooxirt.  First  district. 
On  rehearing.    For  former  opinion,  see  10  N.  E.  Bep.  214. 
Henry  W.  Magee,  for  Johnson,  appellant.    Jameson,  Manton  (fi  Augur, 
for  Glover,  appellee. 

ScHOUiSLD,  J.  This  was  assumpsit  by  appellee  against  appellant,  as  guar- 
antor of  a  promissory  note  executed  by  Nelson  &  BuUen  to  appellant,  on  the 
sixth  of  March,  1883,  payable  to  appellant  90  days  after  date,  for  the  sum  of 
$1,500.  Some  time  after  the  execution  of  the  note,  and  before  it  was  due, 
appellant  sold  it  to  Lawrence  Carton  at  a  discount,  and  then  wrote  his  name 
across  the  back  of  the  note  twice, — the  one  signature  above  the  other,  with  a 
slight  space  intervening.  Carton  afterwards  sold  the  note,  at  a  discount,  to 
the  First  National  Bank  of  Ottawa,  and  that  bank  subsequently  sent  it  to  the 
Union  National  Bank  of  Chicago  for  collection.  Evidence  was  ofCered  on  the 
trial,  and  admitted  over  appellant's  objection,  that  appellant,  at  the  time  he 
Bold  the  note  to  Carton,  agreed  to  guaranty  it,  and,  for  that  purpose,  wrote 
his  name  across  the  back  of  the  note  twice.  We  think  this  evidence  was  im* 
properly  admitted.  The  general  rule  is  that  the  name  of  the  payee  appearing  on 
the  back  of  the  instrument  is  evidence  that  he  is  the  indorser,  and  proves  that 
he  has  assumed  the  liability  of  an  indorser  as  fully  as  if  the  agreement  were 
written  out  in  words.  Nason  t.  Burton,  54  111.  849;  Seattle  v.  Brovme, 
64  HI.  360;  Courtney  t.  Hogan,  93  III.  101. 

Parol  evidence  is  no  more  admissible  to  contradict  or  vary  this  contract 
than  any  other  written  contract.  Such  evidence  is,  of  coarse,  admissible  to 
establish  a  trust,  to  show  the  circumstances  under  which  the  indorsement  was 
made,  whether  in  a  transaction  negotiating  the  instrument  or  otherwise,  or 
to  prove  fraud  in  obtaining  the  signature,  etc.,  {Jones  v.  Alhee,  70  111.  34;) 
but  it  is  inadmissible  to  show  that  the  parties  intended  a  different  contract 
than  that  implied  by  the  law  from  their  acts.  Courtney  v.  Hogan,  and  other 
authorities  cited  supra. 

Warden  v.  Salter,  90  IlL  160,  which  asserts  a  contrary  role,  has  not  been 
followed  in  subsequent  cases,  and  is  now  expressly  overruled.  But  it  is  con- 
tended, there  having  been  two  signatures,  the  law  raises  a  different  presump- 
tion as'  to  each.  No  authority  is  cited  for  this  contention,  and,  in  our  opin- 
ion, it  is  not  supported  by  reason.  It  is  necessary  that  the  payee  shall  indorse 
the  note  to  transfer  it,  and  vest  the  legal  title  in  the  assignee.  But,  at  least 
until  after  it  has  passed  into  the  hands  of  the  assignee,  and  beyond  the  con- 
trol of  the  payee,  his  relations  to  the  note  are  only  those  of  payee,  and  the  law 
implies  no  contract  from  his  indorsement  But  that  of  indorser.  True,  from 
the  indorsement  of  a  stranger  the  law  implies  the  contract  of  guarantor.  But 
merely  writing  the  payee's  name  once  across  the  back  of  the  note  did  not  make 
him  a  stranger  to  it.  He  was  still  the  payee  when  he  wrote  his  name  the  sec- 
ond time,  and  the  assignment  wiis  not  complete  until  the  note  was  delivered 
to  the  assignee. 

The  law  implied  no  contract  by  the  indorsement  of  the  payee.  If  the  payee 
and  assignee  intended  to  add  anottier  and  different  one,  it  should  have  been 
written  out.  Appellant  contended  that  the  note  was  paid,  after  maturity,  to 
the  Union  National  Bank,  while  appellee  contended  that  he  purchased  it  in  good 
faith,  without  notice,  before  maturity.  There  was  conflict  in  the  evidence  in 
this  respect.  Appellant  asked  the  court  to  instruct  the  jury  as  follows:  "The 
[court  instructs  the  jury  for  the  defendant,  Johnson,  that  if  you  believe  from 
the  evidence  that  the  plaintiff,  J.  0.  Glover,  about  the  seventh  of  June,  1883, 
paid  the  amount  of  the  note  in  controversy  to  the  holder  of  the  same,  aa  tho 
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agent  of  Bullen  and  Nelson,  or  either  of  them,  and  that  the  holder  of  the  said 
note  surrendered  the  same  then  to  the  said  Glover,  as  such  agent,  then, 
and  in  thiit  case,  that  would  be  a  payment  of  said  note,  and  you  will  find  for 
the  defendant,  Johnson;"  but  the  court  refused. 

We  think  the  instruction  should  bave  been  given.  The  same  idea  is  not 
repeated  in  other  instructions,  and  appellant  was  entitled  to  have  it  given  to 
the  jury.  Another  instruction  was  asked,  embodying  the  same  principle  in 
more  general  terms,  but  the  court  modified  it,  and,  through  liaste  and  inad- 
vertence in  interlining,  left  the  language  so  ambiguous  ttiat  we  cannot  say 
the  juiy  could  have  derived  the  same  idea  from  it. 

The  judgments  of  the  appellate  and  circuit  courts  are  reversed,  and  the 
case  remanded  for  further  proceedings  consistent  with  this  opinion. 


031  III.  288) 

McCoBD  c.  Pike  and  others. 

(Sujyrefnt  Court  of  Ulinoii.    Jane  17,  1887.) 

1.  Injunction— AoAiBST  ConnTY  Cohhissionebs. 

Abillin  eqaitr  may  be  brought  in  tbeiiameof  the  taz-payeisofsootinty  to  en- 
Join  the  connty  coniinissioneia  irom  tlie  execution  and  delivery  of  a  deed  to  real 
estate  belonging  to  the  county,  where  there  is  involved  an  unjust  burden  upon  the 
tax-payers,  or  a  squandering  of  the  resources  of  the  county,  to  replace  which  taxa- 
tion must  be  levied. 

S.  COUNTIEB— CoimnBIONEBS— SALC  or  BbAL  E^ATlt. 

The  county  commissioners  of  Cook  county  oflered  for  sale  a  piece  of  property  be- 
longing to  thecounty,  at  not  less  than  $55,000.  At  a  session  of  the  board  of  com  mis- 
Bionen*,  an  ofier  was  made  by  M.  for  the  property  of  $51,000,  accompanied  by  a 
check  for  $10,000.  Another  offer  was  made  by  F.  of  $55,000,  accompanied  by  no 
check.  The  board  accepted  the  offer  of  $51,000.  But  before  the  board  adjourned, 
or  any  contract  or  deed  was  executed,  P.  had  produced  big  check  for  $10,000.  Seld, 
that  a  sale  to  M.,  under  these  circumstances,  was  a  breach  of  trust,  and  a  fraud  npon 
the  tax-payers,  and  would  be  enjoined,  M.  not  having  parted  with  value  before  the 
bill  of  injunction  was  filed. 

Error  to  superior  court.  Cook  county. 

Bamum,  Rubens  <t  Ames,  for  McCord,  plaintiff  in  error.  Wallace  Hioh- 
man,  {Sidney  Bmith,  of  counsel,)  for  Pike  and  others,  defendants  in  error. 

ScHOLFQXD,  J.  This  was  a  bill  in  equity,  exhibited  in  the  superior  court 
of  Cook  county,  by  Eugene  S.  Pike,  John  H.  Dunham,  and  others,  citizens  and 
tax-payers  of  Cook  county,  on  behalf  of  themselves  and  all  other  tax-payers 
of  that  county,  against  Ira  McCord  and  the  board  of  county  commissioners  of 
the  county  of  Cook,  praying  that  the  execution  and  deliveiy  of  a  certain  deed 
be  enjoined.  Answers  were  filed  to  the  bill,  and  McCord  filed  a  cross-bill 
against  the  board  of  county  commissioners  and  the  complainants,  praying  the 
specific  performance  of  a  contract  to  purchase  the  property,  the  execution  of 
the  deed  for  which  was  sought  to  be  enjoined  by  the  original  bill,  be  decreed.. 
Answers  were  filed  to  the  cross-bill,  and  replications  were  filed  to  the  several 
answers.  On  hearing,  the  coui-t  decreed  that  McCord's  cross-bill  be  dis- 
missed, and  that  the  board  of  county  commissioners  be  perpetually  enjoined 
from  executing  and  delivering  the  deed  described  in  the  original  bill.  The 
present  writ  of  error  is  prosecuted  by  McCord  alone. 

The  first  question  to  be  considered  is,  will  a  bill  in  equity  by  tax-payers  lie 
in  a  case  like  the  present?  The  contention  of  plaintifT  in  error  is  that  such  a 
bill  will  lie  only  in  the  name  of  the  attorney  general,  or  of  the  state's  attor- 
ney of  the  county,  as  the  representative  of  the  public.  In  some  states,  and 
notably  in  New  York,  this  is  the  rule.  See  Roosevelt  v.  Draper,  23  N.  Y. 
318.  But  the  ruling  in  this  state  is  different.  It  is  here  held  that  where  an 
unjust  and  illegal  burden  is  being  imposed  on  the  tax-payer  by  the  municipal- 
ity, or  the  money  or  property  of  the  municipality,  to  replace  which  taxation 
must  be  levied,  is  being  wasted  or  squandered,  the  tax-payer  has  such  a  dir. 
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rect  interest  that  a  bill  to  enjoin  the  threatened  burden  will  lie.  Colton  t. 
HancJtett,  13  111.  615;  Prettyman  v.  SupenUors,  19  IIL  406;  Perry  v.  Kin- 
near,  42  111.  160;  Drake  v.  Phillips,  40  III.  389;  Chestnutwood  v.  Hood,  68 
111.  139;  Devine  v.  County  Com'rs,  84  111.  590;  City  of  Springfield  v.  Ed- 
vxtrds.  Id.  626;  Cairo  di  V.  R.  Co.  v.  People,  92  111.  170, 176;  Leitch  v.  IFe»^ 
trortft,  71  lU.  147. 

It  seema  to  be  supposed  that  something  was  said  In  Chicago  v.  Union 
Building  Ass'n,  102  111.  379,  contmry  to  this  rule.  It  is  very  certain  that  was 
not  intended,  and  we  thinlc  if  tlie  question  there  really  under  consideration  be 
kept  in  view,  and  it  also  be  kept  in  view  that  the  language  employed  was  with 
reference  to  that  question  only,  it  will  appear  that  nothing  there  said  can  rea- 
sonably be  held  to  have  the  effect  of  announcing  a  different  rule  from  that 
sustained  by  the  cases  cited  supra.  The  bill  there  was  by  a  private  property 
owner  to  enjoin  the  vacation  of  a  part  of  a  street  in  a  city.  This  property 
owner's  property  was  remote  from  the  part  of  the  street  proposed  to  be  va- 
cated. It  was  not  shown  that  the  revenues  of  the  city  would  be  impaired 
by  the  vacation,  or  that  the  vacation  would  necessitate  the  opening  of  streets 
elsewhere  at  the  expense  in  part  of  this  tax-payer,  or  that  any  pecuniary  bur- 
den would  in  any  way  result  to  the  tax-payers  of  the  municipality  in  conse- 
quence of  this  vacittion.  The  injury  to  the  complainant  was  precisely  that 
sustained  by  the  entire  public,  in  common  with  it  except  in  degree.  In  re- 
ferring to  the  Kew  York  cases,  and  to  other  cases  of  like  ruling,  and  in,  im- 
mediately afterwards,  quoting  from  Dillon  on  Municipal  Corporations,  the 
purpose  was  simply  to  show  that  we  bad  in  Colton  v.  Henchelt,  and  other 
cases  cited  from  this  court,  gone  beyond  many  respectable  courts,  and  to  the 
extreme  limit  fixed  by  any  court  for  allowing  a  bill  to  be  filed  by  a  tax-payer 
enjoining  municipal  action;  and  hence  that,  since  that  case  did  not  fall  within 
the  doctrine  of  our  previously  decided  cases,  tbei'o  was  no  ground  upon  which 
it  could  be  rested. 

The  next  question  is,  does  the  evidence  prove  sufficient  of  the  material  al- 
legations of  the  bill  to  sustain  the  decree?   In  our  opinion  it  does.    The  prop- 
erty in  controversy  is  known  as  block  number  2,  of  resubdivision  of  reform- 
sclioul  property,  and  belonged  to  the  county  of  Cook,    Section  7  of  article  10 
of  the  constitution  provides  that  "the  county  affairs  of  Cook  county  shall  be 
managed  by  a  board  of  commissioners  of  Of  teen  persons.    *    *    *"    Section 
62,  c.  34,  Kev.  St.  1874,  provides  that  the  board  of  commissioners  of  Cook 
county  sliall  exercise  the  same  power  as  boards  of  supervisors  in  other  coun- 
ties; and  section  16  of  chapter  30  provides  that  "the  county  board  may  au-  ' 
thorizeany  ofiacerr  or  member  to  execute  and  deliver  all  deeds,"  etc,  necessary              I 
in  selling  real  estate  belonging  to  the  county,  "and  that  such  deeds,    *    *    *              | 
if  made  without  fraud  or  collusion,  sliall  be  obligatory  upon  the  county. " 

It  seems  that  one  "Warfleld  had  made  a  proposition  to  the  board  to  give 
$&2,000  for  this  property,  and  this  was  referred  to  a  committee  called  the 
"Joint  committee  on  finance  and  public  service. "  Thereupon,  on  the  twenty- 
fourth  of  August,  1885,  Augustus  French,  a  real-eetate  broker,  proposed  to 
this  committee  to  buy  the  property,  and  pay  865,000  for  it.  On  the  same  day 
the  committee  submitted  the  offer  ot  French  to  the  board,  and  reported,  recom- 
mending that  the  committee  be  directed  to  offer  the  property  for  sale  at  the 
best  figures  attalniible,  not  less  than  $55,000;  and  this  report  was  adopted. 
On  the  nineteenth  of  October,  1885,  W.  H.  Colin  made  an  offer  of  850, 000  for 
the  property,  accompanying  liis  offer  with  a  ctieck  for  $5,000,  and  on  the  same 
day  Ira  McCord  offered  $51,000  for  it,  accompanying  his  offer  with  a  check 
for  $10,000.  French,  on  the  same  day,  made  a  written  offer  to  the  board  of 
$55,000  for  the  property,  accompanying  his  offer  with  no  check. 

Tlie  bill,  among  other  things,  contains  allegations  "that  no  bids  were  re- 
ceived by  said  joint  committee,  or  by  said  board,  other  than  those  above  men- 
tioned; that  neither  pf  said  bids,  made  by  others  than  said  French,  fell  witbia 
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the  scope  of  the  resolution  and  action  of  said  board ;  that  each  of  said  bids  was 
less  than  the  855,000  offered  by  Prench,  and  the  lowest  price  at  which  the 
same  could  be  sold  in  accordance  with  such  action;  that  said  board,  although 
under  obligations  to  Ouok  county  to  obtain  the  lai'gost  price  it  could  for  said 
property,  accepted  the  bid  of  Ira  McCord,  althoagli  the  same  was  $4,000  less 
than  the  bid  of  French  for  said  property;  that  said  board  pretended  to  disre- 
gard the  bid  of  Frencii,  for  the  reason  that  no  check  accompanied  the  same, 
but,  it  is  alleged,  no  check  nor  draft  was  requested  or  required  by  said  board; 
that,  when  said  board  intimated  a  desire  that  checks  or  deposits  should  accom- 
pany bids  for  such  property,  French  immediately  produced  and  tendered  to 
the  board  a  check  for  $10,000  on  account  of  said  purcliase,  but  said  board  pro- 
ceeded to  declare  the  property  sold  to  Ira  McCord.  It  is  cliarged  that  the 
pretended  sale  to  McCord  is  not  bona  fide,  but  is  co]lu8iTe,and  for  the  purpose 
of  defrauding  the  county  of  Cook  out  of  the  full  value  of  the  property;  that 
such  action,  and  the  sale  of  the  property  for  S4,000  less  than  the  bid  receivec* 
therefor,  as  before  stated,  increases  the  burden  of  taxation  upon  the  propertj 
of  the  complainants  and  other  tax-payers  of  Cook  county,  etc.  We  do  not  deem 
it  necessary  to  recite  the  facts  in  evidence  in  full.  It  is  sufiBcient  that  we  b»> 
lieve  these  allegations  to  be  substantially  proved.  French,  in  fact,  repre- 
sented Eugene  S.  Pike.  He  was  ready  to  pay  $55,000  for  the  property.  The 
board  knew  this,  yet  they  proposed  to  sell  it  to  McCord  for  $51,000.  This 
was  a  breach  of  trusl,  and  a  fraud  upon  the  tax-payers  to  the  amount  of 
^,000.  It  was  not  within  the  discretion  of  tlte  board,  for  it  had  no  authority: 
to  give  away  property. 

It  is  contended,  with  much  plausibility  and  force,  that  French  held  back  or 
did  not  promptly  file  his  written  offer,  and  that  when  he  did  file  it  lie  accom- 
]>anied  it  with  no  clieck.  All  this  is  true:  yet  he  did,  before  the  bids  were 
passed  upon,  present  his  bid  in  writing,  and,  when  tliereafter  notified  that  a 
check  was  required,  and  before  the  board  had  adjourned  its  session  or  meet- 
ing, he  presented  Pike's  certified  check  for  $10,000.  This  was  not  a  sale  pur- 
suant to  a  previous  advertisement  requiring  sealed  propossils.  It  was  a  mere 
informal  sale,  in  which  there  were  no  specific  conditions  precedent  required 
before  considering  propositions.-  There  was  no  necessity  for  hiiate,  and,  even 
if  technically  the  ciieck  should  have  accompanied  the  offer,  it  was  but  justice' 
to  require  that  the  bona  ftdea  of  the  offei-s  be  inv.estigated.  No  reason  is  dis- 
closed why  the  previous  resolution  of  the  board  to  sell  the  property  at  a  price 
not  less  tlan  $56,000  was  dwregardcd.  No  Individual  desiring" to  sell  his; 
own  property  would  have  acted  as  this  board  did.  Before  the  board  adjourned, 
the  obeok  wasi  furnished,  but  counsel  say  it  was  then  too  late.  But  why  too 
lateV  No  contract  was  signed  or  deed  executed.  The  board  had  but  resolved 
(if  honest)  under  a  misapprehension,  and  it  was  not  too  late  to  recall  that> 
resolution. 

The  following  appears  in  evidence  as  a  transcript  of  the  proceedings  of  the. 
board:  After  some  business  was  transacted  irrelevant  to  the  present  ques- 
tion, "an  offer  of  $55,000  for  block  two  (2)  of  the  reform-school  property  was 
read,  and,  on  motion  of  Commissioner  Van  Pelt,  action  thereon  was  deferred 
until  after  the  transaction  of 'th^?  tontine  business."  Then  it  goes  on  with 
the  routine  business,  and,  when  we  get  to  the  sixth  page,  we  find  the  "joint 
committee  on  finance  and  eclucation  submitted  the  following:  The  chairman 
suggested  that,  as  there  were  8evernl  bids  for  the  property,  they  be  read,  and' 
directed  the  clerk  so  to  do.  Commissioner  McClaughrey  moved  that  theoffer 
of  Ira  McCord,  of  $51,000  cash,  for  the  property,  be  accepted.  Commissioner 
Senne  pi-otested  against  the  consideration  of  propositions  offering  less  than 
$55,000,  as  the  action  of  the  board  did  not  authorize  the  receipt  of  bids  for  a. 
less  amount.  Commissioner  Van  Pelt  moved  tjiat  action  be  deferred  for  one 
Week.  The  motion  was  lost  by  the  following  vote:  Yeas — Senne,  Van  Pelt, 
Wren,  Ochs, — 4.    Nays — Hannigan,  Leach,  Leyden,  MacDonadd,  Patrick 
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McCarthy,  J.  J.  McCarthy,  McClaughrey,  Nlesen,  Wassennan, — 9.  Commia- 
sioner  Leach  moved  the  previous  question.  Carried  by  the  following  vote: 
Yeas — Hannigan,  Leach,  Leyden,  MacDonald,  Patrick  McCarthy,  J.  J.  McCar- 
thy,  McClaughrey,  Niesen,  Waaserman, — 9.  Nays — Senne,  Van  Pelt,  Wren, 
Ochs, — 4.  After  debate,  the  bid  of  Ira  McCord,  of  $51,000,  was  accepted  by 
the  following  vote:  Yeas — Hannigan,  Leach,  Leyden,  MacDonald,  Patrick 
McCarthy,  J.  J.  McCarthey ,  McClaughrey,  Niesen,  Van  Pelt,  Wassennan, — 10. 
Nays — Senne,  Wren,  Ochs, — 8.  Commissioner  Leyden  moved  a  reconsidera- 
tion of  the  vote  just  talcen.  The  motion  to  reconsider  was  laid  on  the  table. 
Commissioner  Leyden  moved  that  thecounty  attorney  be  instructed  to  draft  a 
deed  of  the  property  to  Ira  McCord  in  accordance  with  the  terms  of  his  pro- 
posal, and  that  the  chairman  of  the  board  beautborized  to  sign  the  same,  and 
that  it  be  attested  by  the  county  cleric.  Carried  by  the  following  vote:  Yeaa 
— Hannigan,  Leach,  Leyden,  MacDonald,  Patrick  McCarthy,  J.J.  McCarthy, 
McClaughrey,  Niesen,  Van  Pelt,  Wasserman, — 10.  Nays  —  Senne,  Ochs, 
Wren,-5."  And  again :  "Commissioner  Senne  offered  a  check  for  $10,000, 
to  guaranty  the  fulfillment  of  the  proposal  of  August  French  for  the  purchase 
of  the  reform-school  property,  but  the  chair  decided  that,  as  the  property  was 
sold  by  previous  action  of  the  board,  the  check  could  not  be  accepted.  On 
motion  board  adjourned  to  Monday,  October  26, 1885,  at  2  o'clock  F.  H." 

It  was  shown  that,  by  a  rule  of  the  board,  any  member  voting  with  the 
majority,  or  any  member  absent  at  the  time  a  vote  was  taken,  might  move 
for  a  reconsideration  at  any  time  before  the  expiration  of  the  next  meeting  of 
the  board.  But,  even  if  there  had  been  no  such  rule,  a  body  acting  in  respect 
to  a  purely  ministerial  matter,  as  this  body  was  here  acting,  could  not,  by  a 
system  of  rules  of  its  own  making,  preclude  reconsideration  and  correction 
of  its  erroneous  action,  whether  resulting  from  haste  and  want  of  considera- 
tion, or  from  intentional  wrong.  An  excuse  for  the  delay  of  French  in  clos- 
ing the  trade  with  the  committee  is  found  in  the  fact  that  thecommittee  were 
endeavoring  to  get  him  to  assume  the  payment  of  certain  liens  for  special  as- 
sessments, amounting  to  a  considerable  sum  of  money,  and  not  within  the 
contemplation  of  his  offer.  But  it  does  not  follow  that  the  action  of  the  board 
of  commissioners  was  right,  even  if  he  was  negligent  and  careless  in  what  he 
ought  to  have  done  to  entitle  him  to  a  conveyance.  The  question  is  not  be- 
tween French  and  the  board.  The  question  is  whether  the  board  shall  be  al- 
lowed to  sell,  and  McCord  shall  be  allowed  to  buy,  the  property  for  $4,000 
less  than  another  party  is,  within  the  knowledge  of  the  board,  at  the  time, 
willing  to  pay  for  it.  Warfield's  bid,  as  well  as  that  of  French,  seems  to  have 
been  arbitrarily  disregarded.  Trust  property  cannot  be  arbitrarily  or  capri- 
ciously disposed  of . '  It  m  ust  be  sold  for  the  most  it  will  bring  in  market.  Mo- 
Cord  has  no  vested  right  to  have  this  property  on  his  bid.  He  did  nothing 
and  parted  with  nothing  on  the  faith  of  the  claimed  acceptance  of  his  bid  be- 
fore the  filing  of  the  biU.    The  decree  is  aflbmed. 


(m  111.  330) 

Powell  v.  McCobd. 

{Supreme  Omtrt  of  nixnoii.    June  17, 1887.) 

L  Apfbal— WArvBB  or  Objbctioii — Exahimatiok  or  Witnks. 

Where,  in  the  trial  of  a  case,  improper  and  prejudicial  questions  are  pot  to  twit- 
ness,  it  is  the  duty  of  the  opposing  counsel  to  call  the  atlention  of  the  trial  court  to 
such  questions,  and  the  objections  to  them ;  and  counsel  cannot  lie  by,  and  know- 
inxly  permit  such  errors  to  get  into  the  lecord,  without  brinfpng  them  to  the  atten- 
tion of  the  court,  and  then  afterwards  assign  them  for  error. 

S.  Samk— Rbcobd. 

A  recital  in  the  record  that  the  counsel  assigninx  error  taid,  at  the  time  of  the  ad- 
mission of  obnoxious  evidence,  that  the  court  overruled  his  objection,  is  not  eqaivA- 
lent  to  a  recital  that  the  cwrt  did  overrule  such  objection. 
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5.  Saki— HARMi-nB  Ebbob. 

Irrelevant  testimony,  admitted  on  the  trial  of  s  intt  npon  certain  proTnlssoiy 
notes,  to  the  effect  that  the  plaintiff  waa  financially  able  to  meet  bis  engagements, 
held  uuprejudicial. 
4.  CoBTEAcr — ViLiDiTT — OPTIOM  Dbals — iNBTBCCrrlOir. 

In  an  action  apon  nota  given  in  nettlement  of  transactions  in  wheat  npon  the 
Chicago  Board  of  Trade,  where  the  defense  was  that  the  transactions  were  gambling 
"option  deals,"  the  jury  were  inslmcted  that  if  they  believed  from  the  evidence 
"that  the  defendant,  Powell,  employed  said  John  T.  McCord  to  purchase  and  sell 
grain  on  the  board  of  trade  in  Chicago,  not  to  enter  into  gambling  contracts,  or 
apecolate,  etc.;  and  tliatsaid  McCord,  as  such  commission  merchant,  did,  actually 
and  in  good  faith,  buy  and  sell  such  grain  in  the  open  market,  upon  the  Chicago 
Board  of  Trade,  •  •  •  upon  the  orders  of  defendant;  and  that  by  reason  thereof 
said  McCord  was,  by  the  rules  and  regubUiom  governing  mid  board  of  tnide  at  that  time, 
obliged  to  pay,  and  did  pay  out  money  or  incur  liability  by  reason  of  such  under- 
taking, and  did  earn  a  conimlssion  for  doing  such  business ;  and  that  the  commis- 
sion charged  was  reasonable ;  and  that  such  trading  was  not  illegal,  or  in  Tiolation 
of  any  statute  of  this  state,"  etc.. — then  plaintifT  is  entitled  to  recover.  Beld,  that 
the  fact  that  the  rules  and  regulations  of  the  board  of  trade  were  not  in  evidence 
did  not  render  the  instruction  erroneous  or  misleading,  for  the  reason  that,  if  plain- 
tifi  paid  out  money  or  incurred  liability  under  the  contract,  it  was  immaterial 
whether  such  payment  or  liability  was  by  force  of  the  rules  and  regulations  of  the 
board  of  trade,  or  otherwise. 

6.  Bamb. 

Held,  alto,  that  the  instruction  does  not  assume  that  any  money  may  have  been 
paid  out  under  the  rules  of  the  board  of  trade,  except  nnder  the  facts  recited,  and 
nence  an  improper  state  of  case  for  the  payment  of  money  is  not  within  reasonable 
contemplation. 

6.  Bamb. 

Beld,  alto,  that  a  subsequent  instruction  "that,  with  reference  to  the  defense  ot 

f ambling,  it  mi)kcs  no  diiference  in  law  what  the  secret  intention  of  the  defendant 
'owell  was,  (with  reference  to  gambling  in  options,)  unless  that  intention  was  com- 
municated to  the  said  McCord  or  his  agent;  and  if  you  believe,"  etc.,  "that  neither 
said  McCord  nor  his  agent  bad  knowledge  or  information  of  the  intentions  of  the 
defendant,  (as  to  such  gambling,)  then  such  defense  will  not  avail  the  defendant," 
must  be  construed  in  connection  with  what  precedes,  namely,  "that  John  T.  Mo- 
Cord  did  actually  and  in  good  faith  buy  and  sell  in  the  open  market ;"  and  that  such 
buying  and  selling  "was  not  illegal,  or  in  violation  of  any  statute ; "  and  that,  as  ao 
construed,  it  is  not  erroneous  as  ignoring  the  intention  of  McCord. 

7.  Bamb — Pbiscipal  aho  Agbnt. 

Liability  incurred  by  a  commission  merchant,  under  valid  grain  transactions  for 
his  principal,  is  a  sufficient  consideration  for  a  note  given  him  by  the  principal  for 
the  amount  of  such  liability. 

Error  to  First  district. 

/.  K.  Boyesen,  for  Powell,  plaintiff  in  error.  Bishee,  Ahrem  <fe  Decker,  for 
McCord,  defendant  in  error. 

ScBOLFiELD,  J.  AssumpsttvTaa  brought  by  defendant  in  error  against  plain- 
tiff in  error  upon  four  promissory  notes  executed  by  plaintiff  in  error,  amount- 
ing in  the  aggregate  to  $3,500,  two  of  them  payable  to  the  order  of  S.  A. 
Downer,  and  the  other  two  to  the  order  of  J.  C.  McCord,  and  all  indorsed  to 
defendant  in  error.  Plaintiff  in  error  pleaded  the  general  issue,  and  several 
special  pleas,  alleging,  in  substance,  that  the  consideration  for  which  the  notes 
were  given  was  wholly  illegal,  in  that  it  was  the  settlement  of  losses  under  con- 
tracts for  the  purchase  and  sale  of  wheat  and  corn  upon  the  board  of  trade  in 
Chicago  for  future  delivery,  and  that  it  was,  at  the  same  time,  expressly  agreed 
between  them  that  they  should  neither  receive  nor  deliver  any  article  pur- 
chased or  sold,  but  should  simply  adjust  such  contracts  on  the  differences  on 
profits  or  losses,  etc.  Replications  were  filed,  tendering  issues  upon  the  pleas 
which  were  joined.  Upon  the  trial,  the  jury  returned  a  verdict  for  the  de- 
fendant in  error,  and  the  court,  after  overruling  a  motion  by  plaintiff  in  error 
for  a  new  trial,  gave  judgment  upon  this  verdict.  That  judgment  was,  on 
error  to  the  appellate  court  of  the  First  district,  affirmed ;  and  the  present 
vrit  of  error  brings  the  last-named  judgment  before  us  for  review. 
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It  is  agreed  by  the  parties,  in  their  respective  statements,  that,  in  1881. 
John  T.  McCk)rd  was  doing  business  in  Chicago,  in  the  grain  and  provision 
cooimission  business  on  the  board  of  trade,  in  the  name  of  McCk)rd  &  Co.  In 
the  fall  of  1881  one  Fred  Gould  had  an  otSce  at  Valparaiso,  Indiana,  and  there 
received  orders  for  the  purchase  of  grain,  provisions,  etc.,  on  the  board  of  trade 
in  Chicago,  which  he  telegraphed  to  McCord  &  Co.,  at  Chicago,  who  made  the 
requisite  purchases  or  sales  on  aqcount  of  the  persons  for  whom  the  orders 
were  sent.  The  parties,  however,  do  not  agree  what  reliition  existed, during 
that  time,  between  McCord  &  Co.  and  Gould;  plaintiff  in  error  affirming,  and 
defendant  in  error  denying,  that  it  was  that  of  principal  and  agent.  And 
there  was  some  evidence  tending  to  sustain  each  contention.  Plaintiff  in 
error  testified  that  it  was  agreed  between  him  and  McCord  that  tlieir  deals 
would  not  be  in  "cash  grain,"  by  which  was  meant  they  would  not  deal  in 
grain  to  be  actually  delivered  by  the  seller  to  the  bayer,  and  paid  for  by  the 
buyer;  but  would  only  deal  in  future  options,  settling  on  the  differences  be- 
tween the  prices  of  purchase  and  the  prices  of  the  commodities  on  the  board 
of  trade  when  the  transactions  were  closed.  McCord  testiJQed,  denying  that 
this  was  the  agreement.  Plaintiff  in  error  sent  orders  to  McCord,  through 
Gould,  directing  the  purchase  and  sale  of  the  com  and  wheat,  etc.;  and  m 
October,  1881,  on  a  settlement  then  had  between  McCord  and  plaintiff  in  error, 
the  former  claimed  that  the  latter  owed  him,  on  account  of  balances  and  com- 
missions in  these  transactions,  $7, 101.83.  McCord  threw  off  all  above  $7,000, 
and  plaintiff  in  error  then  gave  him  on  account  thereof  two  drafts,  one  for 
82,000,  and  the  other  for  $5,000.  But  MeCord,  being  unable  to  collect  these, 
subsequently  compromised  with  plaintiff  in  error,  by  taking  $1,000  in  money, 
and  three  promissory  notes,  aggregating  $4,000.  One  of-  these  notes  was 
discounted  by  S.  A.  Downer,  and  the  two  notes  now  in  suit,  payable  to 
him,  were  given  in  lieu  of  it,  and  the  other  two  notes,  now  in  suit,  are  the 
remaining  two  thus  given  to  McCord. 

Plaintiff  in  error  denies  that  any  grain  was,  in  fact,  ever  bought  by  McCord 
to  be  delivered  to  plaintiff  in  error,  and  avers  that  this  balance  simply  rep- 
resents differences  in  market  values  between  the  dates  of  the  orders  and  the 
dates  of  "  closing  out  the  deals. "  McCord  testified  that  the  grain  was,  in  fact, 
bought,  and  was  represented  by  warehouse  receipts  which  he  was  ready  to 
deliver  as  directed  by  plaintiff  in  error.  The  finding  of  the  appellate  court 
settles  every  question  of  fact  against  plaintiff  in  error,  and  this  includes  all 
questions  depending  upon  the  inferences  or  deductions  to  be  drawn  from  the 
evidentiary  facts.  Sun  Mutual  Ins.  Co.  v.  Saginavo  Barrel  Co.,  114  111.  99; 
niinois  Cent.  R.  Co.  v.  Haskins,  115  HI.  300,  2  N.  E.  Bep.  654;  WrouahU 
Iron  Bridge  Co.  v.  Commissioners  of  Highways,  101  HI.  518;  Edgerton  T. 
Wtarxr,  105  HI.  45. 

And,  on  this  ground,  we  are  relieved  from  inquiring  whether  the  evidence 
proves  that  defendant  in  error  has  paid  out  money  for  plaintiff  in  error,  or 
contracted  to  pay  it,  as  questioned  by  plaintiff  In  error.  We  will,  however, 
observe,  because  of  contentions  here  urged,  and  in  order  that  future  misap- 
prehension may  be  avoided,  although  in  the  view  we  take  not  necessary  to  the 
present  decision,  that  the  burden  of  the  defense  is  hereon  the  plaintiff  in  error, 
and  that  evidence  offered  by  the  defendant  in  eiTor  to  prove  a  specified  fact, 
and  ruled  out  on  the  objection  of  the  plaintiff  in  error,  cannot  be  relied  on  by 
plaintiff  in  error  as  proof  or  the  admission  of  anything. 

Plaintiff  in  error  objects  that  the  trial  court  erred  in  admitting  evidence, 
against  his  objection,  that  he  was,  in  his  business  of  manufacturing,  using 
convict  labor.  The  record  recites  that  the  following  occurred  in  this  respect, 
in  the  cross-examination  of  plaintiff  in  error: 

"Question.  You  are  manufacturing  where?  Annoer.  MfchiganClty.  Q. 
Tou  iiavethe  convicts  of  Michigan  at  work  for  you?  A.  I  have  some  of  them. 
Q.  About  260?    A.  No,  sir.    Q.  How  many?    A.  I  don't  know  what  the 
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number  is  now.  Q.  Guess  at  it,  then.  A.  From  175  to  200.  3fr.  Boyesen. 
I  save  the  point  on  each  of  these  questions.  Euch  one  is  overruled,  and  ex- 
ception. Mr.  Bishee.  You,  then — you  say  that  the  point  in  doing  this  trading 
up  here  was  to  make  some  money?    That  was  your  object?    A.  It  wtis." 

This  is  all  the  record  shows.  It  nowhere  appears  that  the  court  ruled  on 
these  questions,  or  that  they  were  called  to  the  attention  of  the  court.  The 
questions  were  highly  improper;  they  had  no  relevancy  to  any  question  before 
thecourt;  their  answers  had  no  tendeneyto  contradict  or  impeach  the  witness; 
and  their  only  purpose  was  to  appeal  to  the  prejudices  of  the  jury,  and  thereby 
affect  improperly  the  action  of  the  jury  against  plaintiff  in  error.  Had  the 
attention  ofthe  court  been  called  to  these  questions,  and  the  objections  to  them, 
the  objections  should  have  been  promptly  sustained,  and  the  jury  informed 
that  the  questions  werre  irrelevant. 

But  the  court  was  entitled  to  an  opportunity  to  pass  upon  them.  It  is  not 
admissible  that  counsel  can  lie  by,  and  knowingly  permit  error  to  get  into  the 
record,  without  bringing  it  to  the  attention  of  the  court,  and  then  afterwards 
assign  it  for  error.  Counsel  say  that  the  record  is  not  correctly  made  up  in 
this  respect;  that  he,  in  fact,  objected  at  the  time,  and  the  court  overruled 
bis  objection.  If  ttiis  be  so,  then  he  should,  in  the  trial  court,  have  corrected 
the  record.  We  can  only  know  what  the  record  discloses.  A  recital  in  the 
record  that  the  counsel  assigning  error  said,  at  the  time  of  the  giving  of  ob- 
noxious evidence  by  the  witness,  that  the  court  overruled  his  objection,  there 
being  nothing  therein  showing  that  the  court  heard  and  assented  to  his  remark, 
is  Aot  the  equivalent  of  a  recital  that  the  court  overruled  his  objection. 

Objection  is  also  made  to  the  irrelevancy  of  the  testimony  of  Ten  Brook. 
His  evidence  was  to  the  effect  that  he  had  made  an  arrangement  for  McCord, 
with  a  bank,  to  overdraw  his  account  until  he  could  obtain  warehouse  receipts 
of  grain  to  deposit  in  order  to  meet  his  purchases.  Concede  that  it  was  ir- 
relevant, still  we  are  unable  to  perceive  how  it  could  have  seriously  prejudiced 
appellant.  In  effect,  the  testimony  only  tended  to  establish  what,  in  the  ab- 
sence at  proof,  was  the  legal  presumption,  namely,  that  McCord  was  able  to 
praform  bis  contracts. 

Objection  is  also  urged  to  Hill's  testimony,  but  the  record  tails  to  show  that 
any  objection  was  taken  to  this  testimony  upon  the  trial. 

The  court,  at  the  instance  of  the  defendant  in  error,  instructed  the  jury  as 
follows: 

"The  court  instracta  the  jury  that  this  is  an  action  brought  by  John  T. 
McCord,  the  plaintiff,  against  the  defendant,  Powell,  to  recover  the  amount 
due  upon  the  notes  offered  in  evidence;  and  it  the  jury  believe  from  the  evi- 
dence that  the  defendant,  Powell,  employed  said  John  T.  McCord  to  purchase 
and  sell  grain  on  the  board  of  trade  in  the  city  of  Chicago,  not  to  enter  into 
gambling  contracts  or  speculate  in  differences  in  the  price  of  grain,  and  that 
said  John  T.  McCord,  as  such  commission  merchant,  did  actually  and  in  good 
faith  buy  and  sell  such  grain  in  the  open  market  upon  the  Chicago  Board  of 
Trade,  and  at  the  market  price,  upon  the  orders  of  the  defendant,  and  that  by 
reason  thereof  said  John  T.  McCord  was,  by  the  rules  and  regulations  gov- 
erning said  board  of  trade  at  that  time,  obliged  to  pay  and  did  pay  out  money 
or  incur  liability  by  reason  of  such  undertaking,  and  did  earn  a  commission 
for  doing  such  business,  and  that  the  commission  charged  was  reasonable,  and 
that  such  trading  was  not  illegal  or  in  violation  of  any  statute  of  this  state, 
and  such  losses  and  commissions  have  not  been  paid,  settled,  or  adjusted,  then 
the  plaintiff  is  entitled  to  recover  of  the  defendant  in  this  suit  the  face  of  said 
notes,  together  with  interest  thereon,  according  to  the  terms  of  said  notes. 

"And  the  court  further  instructs  you  that,  in  determining  the  question  of 
whether  or  not  the  business  between  the  said  John  T.  McCord  and  said  de- 
fendant was  gambling,  you  will,  be  governed  by  the  following  instruction: 
The  jary  are  f uither  instructed  that,  with  reference  to  the  defense  of  gam- 
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bling,  It  makes  no  difference  in  law  what  the  secret  intention  of  the  defend- 
ant, Powell,  was  with  relation  to  settling  bis  purchases  and  sales  by  the  pay- 
ment of  the  differences  before  the  maturity  of  the  contract,  unless  that  inten- 
tion was  communicated  to  the  said  John  T.  McCord  or  his  agent;  and  if  you 
believe,,  from  the  evidence,  that  neither  John  T.  McCord  nor  his  agent  had 
knowledges  or  information  of  the  intentions  of  the  defendant  in  relation  to  the 
settlement,  then  such  defense  will  not  avail  the  defendant;  and  if  you  so  find 
from  the  evidence,  and  if  you  fui-ther  Qnd  from  the  evidence,  in  all  other  re- 
spects, the  orders  were  given  and  faithfully  executed,  and  the  losses  paid  out 
by  said  John  T.  McCord,  and  incurred  by  him,  and  included  in  said  notes,  as 
claimed  by  the  plaintiff, — then  your  verdict  should  be  for  the  plaintiff  for  the 
amount  of  said  notes,  with  interest  thereon  according  to  the  terms  of  said 
notes." 

It  is  objected  by  plaintiff  in  error  that  there  io  error  here,  because  (1)  the 
rules  of  the  board  of  trade  were  not  in  evidence;  (2)  the  instruction  tended 
to  mislead  the  jury,  in  that  it  told  them  that,  whatever  the  rules  of  the  board 
of  trade  might  be,  if  Mc(!)ord  paid  out  money  or  incurred  liability  under  thoee 
rules  he  could  recover  the  face  of  the  notes  sued  on;  (3)  that  there  is  no  evi- 
dence that  McCord  paid  out  any  money  whatever;  (4)  that  the  second  in- 
struction is  defective  and  misleading,  in  that  it  leaves  out  of  consideration 
what  McCord's  intentions  were  with  regard  to  the  transaction. 

In  our  opinion,  neither  of  these  objections  is  tenable. 

1.  Suppose  that  the  words,  "by  the  rules  and  regulations  governing  said 
board  of  trade,"  be  omitted,  will  the  sense  be  impaired?  We  think  not,  in 
the  slightest.  The  reading  will  then  be:  "And  if  the  jury  believe  from  the 
evidence  that  the  defendant,  Powell,  employed  said  John  T.  McCord  to  par- 
chase  and  sell  grain  on  the  board  of  trade  in  the  city  of  Chicago,  not  to  enter 
into  gambling  contracts  or  speculate  in  differences  in  the  price  of  grain,  and 
that  said  John  T.  McCoi-d,  as  such  commission  merchant,  did,  actually  and  in 
good  faith,  buy  and  sell  such  grain  in  the  open  market  upon  the  Chicago  Board 
of  Trade,  and  at  the  market  price,  upon  the  orders  of  the  defendant,  and  that 
by  reason  thereof  said  John  T.  McCord  was  obliged  to  and  did  pay  out  money 
or  incur  liability  by  reason  of  such  undertaking,  and  did  earn  a  commission 
for  doing  such  business,"  etc.  Manifestly,  the  reason  why  he  was  obliged  to 
pay  out  money,  under  these  circumstances,  was  of  no  consequence.  It  is  suf- 
ficient that  he  did  so,  and  that  it  was  within  the  purview  of  his  contract. 
Clearly,  if  plaintiff  in  error  employed  defendant  in  error  to  buy  and  sell  grain 
for  him,  and  defendant  in  error,  in  complying  with  that  contract,  paid  out 
money  or  incurred  liability  for  plaintiff  in  error,  he  is  entitled  to  be  reim- 
bursed the  amount,  whether,  under  the  circumstances,  there  was  a  rule  of  the 
board  requiring  the  payment  or  not.  The  requirement  of  the  board  of  trade 
that  he  should  pay  the  money  neither  detracts  from  nor  adds  to  the  legal  lia- 
bility resulting  from  such  a  compliance  with  such  a  contract. 

2.  The  instruction  does  not  assume  that  any  money  may  have  been  paid  out 
under  the  rules  of  the  board  of  trade,  except  under  the  facts  recited,  and  so  it 
is  impossible  that  an  improper  state  of  case  for  the  payment  of  money  can  be 
within  reasonable  contemplation. 

3.  There  is  evidence  tending  to  show  that  McCord  paid  out  money  on  these 
transactions  for  plaintiff  in  en-or ;  how  much  is  not  important,  since  its  weight 
was  for  the  jury.  Moreover,  the  evidence  is  undisputed  that  McCord,  in  com- 
plying with  the  orders  of  plaintiff  in  error,  incurred  individual  liability  for  the 
value  of  the  grain  he  purchased.  And  that  liability  is  a  sufilcient  consident- 
tion  for  these  promissory  notes.  1  Daniel,  iNeg.  Inst.  §§  18S-185.  There  is 
no  question  here,  as  in  Brand  v.  Henderson,  107  111.  141,  whether  an  agent 
can  recover,  in  an  action  of  assumpsit  from  bis  principal  on  account  of  pur- 
chases made  for  his  principal,  for  which  the  agent  is  liable  to  pay,  but  has  not 
paid.    The  question  is  only  whether  the  fact  that  the  agent  has  incurred  li»- 
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bility  to  pay,  is  a  good  consideiation  for  the  promise  of  tlie  principal  to  pay 
the  agent  the  amount  for  which  he  has  thus  incurred  liability. 

4.  What  is  called  by  counsel  "the  second  instruction"  is  in  truth  but  an 
additional  paragraph,  and  must  be  construed  in  connection  with  what  pre- 
cedes, which  is  "that  John  T.  McCord  did  actually  and  in  good  faith  buy  and 
sell  in  the  open  market,"  and  that  such  buying  and  selling  "was  not  illegal  or 
in  violation  of  any  statute."  This  paragraph  is  directed  to  the  evidence  of 
plaintiff  in  error  with  reference  to  his  intention  in  maicing  the  contract  only. 
The  phraseology  of  the  instruction  is  not  so  concise  and  perspicuous  as  we 
could  desire,  yet  we  do  not  think  it  could  have  misled  the  jury ;  and  especially 
so  when  read,  as  it  was,  in  connection  with  the  instructions  given  on  behalf 
of  the  plaintiff  in  error,  immediately  following  it,  in  which  the  law,  on  the 
construction  of  the  evidence  contended  for  by  plaintiff  in  error,  was  clearly 
and  fully  stated. 

We  find  no  cause  to  disturb  the  judgment  below.    It  is  therefore  af&rmed. 


aa  in.  J78) 

SoHNBiDER  and  another  v.  Manninq  and  others. 
(Supreme  Court  of  lUinou.    June  17, 1887.) 

1.  Wltli — CaPAOITTT — EVIDEKCE. 

Where,  on  a  content  of  a  will,  the  nniform  testimony  of  the  business  associates  of 
the  testator  was  that  they  had  noticed  nothing  to  indicate  that  he  was  of  unsound 
mind,  and  that  he  was  perfectly  competent  to  transact  ordinary  business,  held,  that 
the  theory  of  the  contestants  that  he  was  subject  to  insane  delusions  concerning  his 
family,  based  upon  evidence  tliat  be  was  prejudiced  against  soma  of  bis  children, 
and  had  made  unjust  remarks  concerning  them, 'was  overcome. 
2:  Same — Ihstbcctioits. 

Where  a  will  was  contested  on  the  gronnd  that,  at  the  time  of  making  the  will, 
the  testator  was  subject  to  an  insane  delusion  concerning  tlie  natural  objects  of  his 
bounty,  an  instruction  to  the  jury  that  one  who  has  capacity  to  transact  the  ordi* 
nary  affairs  of  life  is  capable  of  making  a  will  is  not  erroneous  for  saying  nothing 
of  "insane  delusions,"  where  in  the  next  instruction  the  law  Is  laid  down  on  this 
subject. 
8.  Saks— JusncB  ov  the  WilIi. 

An  instruction  to  the  jury  that  it  requires  no  greater  mental  capacity  to  dispose 
of  one's  property  by  will  than  by  deed,  and  that  the  justice  or  propriety  of  the  will 
is  not  a  question  for  the  jury  to  pass  upon,  is  correct,  where  the  right  of  the  jury  to 
consider  the  justice  of  the  will,  as  a  circumstance  in  tlie  question  of  testamentary 
capacity,  is  not  denied. 

A.  SaKI — ^ECOBNTBICITIXS. 

An  instruction  to  s  jury  that  eccentricities  or  peculiarities  will  not  necessarily 
Tender  a  man  incapable  of  making  a  will  is  correct. 
6.  Same — Evidkitcb — Opinioh. 

On  the  contest  of  a  will,  the  allowing  of  a  witness  to  answer  a  question  as  to 
whether  the  testator  had  capacity  to  dispose  of  bis  property  b^^  will  is  harmless  er- 
ror, where  the  witness  had  stated  the  facts  upon  which  his  opinion  was  based, 
6.  Sams — Medical  Kzpebt. 

On  the  contest  of  a  will,  the  testimony  of  a  medical  expert,  based  upon  the  evi- 
dence in  the  case,  as  to  whether,  from  a  medical  standpoint,  the  testator  is  of  an- 
sound  mind,  is  admissible. 

Error  to  Lake  county. 

James  8.  Murray,  for  Schneider  and  others,  plaintiffs  in  error.  Whttnep 
(t  Upton,  (Sobei-t  Hervey  of  counsel,}  for  Manning  and  others,  defendants  in 
error. 

Ckaio,  J.  This  was  a  bill  in  equity,  brought  by  Ellen  Schneider  and  Ed- 
ward H.  McGlennon,  to  contest  the  will  of  Hugh  McGlennon,  deceased.  The 
will  was  executed  on  the  sixth  day  of  September,  1879;  McGlennon  died  on 
the  first  day  of  January,  1885;  and  on  the  twentieth  day  of  June,  18S5,  the 
will  was  admitted  to  probate  in  the  county  court  of  Lake  county.  The  de- 
ceased left  an  estate  of  the  probable  value  of  $50,000,  consisting  mainly  at 
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real  estate  situated  in  Lake  county  and  in  the  city  of  Chicago.  He  owed  but 
few  debts.  The  deceased  left,  as  his  only  surviving  heirs,  a  widow,  Ann 
McGlennon,  and  three  children,  Ellen  Schneider,  Edward  H.  McGlennon,  and 
Sarah  F.  Hagan.  By  the  terms  of  the  will  the  testator,  after  directing  the 
erection  of  a  family  vault,  and  the  payment  of  his  debts,  devised  to  iiis  wife 
all  of  his  personal  property,  and  to  his  daughter  Sarah  F.  Hagan  the  re- 
mainder of  his  estate,  except  the  sum  of  $100,  which  he  devised  to  his 
daughter  Ellen  Schneider,  and  a  Like  sum  to  his  son,  Edward  H.  McGlennon. 
On  the  thirty-first  day  of  July,  after  the  will  was  probated,  this  bill  was  filed, 
in  which  it  is  allege  that  the  said  Hugh  McGlennon,  at  the  time  of  execut- 
ing the  will,  was  not  of  sound  mind  and  memory,  but,  on  the  contrary 
thereof,  for  a  long  time  prior  to  and  at  the  time  of  the  said  execution  was  in 
a  stdte  of  partial  insanity,  and'  affected  with  and  subject  to  insane  delusions 
concerning  his  wife  and  children.  The  bill  contained  other  allegations,  but 
it  will  not  be  necessary  to  refer  to  them  here.  The  widow,  the  executor,  and 
Sarah  F.  Hagan  were  made  defendants  to  the  bill,  and  they  put  in  an  answer 
in  which  they  denied  all  tlie  material  allegations  of  the  bill  as  to  unsoundness 
of  mind  and  partial  insanity  of  the  testator.  An  issue  was  formed,  as  is  pro- 
vided by  the  statute,  which  was  tried  before  a  .jury,  and  a  verdict  was  ren- 
dered in  favor  of  the  validity  of  the  will,  upon  which  the  court  rendered  a 
j^idgment.  To  reverse  the  judgment  of  the  circuit  court  the  complainants 
sued  out  this  writ  of  error. 

Many  witnesses  were  called,  and  testified  In  the  trial,  as  to  the  soundness 
and  unsoundness  of  the  testator's  mind  at  the  time  the  will  was  executed,  but 
we  have  not  the  time,  nor  would  it  serve  any  useful  purpose,  to  go  over  the 
evidence  of  each  witness  in  detail.  We  have,  however,  examined  all  the  evi- 
dence introduced  on  the  trial;  and  while  it  may  be  conceded  that  the  testator 
was  eccentric,  and  entertained  strange  notions  upon  some  subjects,  yet  the 
great  preponderance  of  the  evidence  showed  that  he  was  a  man  of  vigorous 
mind,  that  he  had  capacity  to  transact  all  ordinary  business,  and  was  fully 
competent  to  make  a  will.  It  was  not  claimed  by  the  contestants  that  the 
testator  was  insane,  but  the  claim  was  that,  at  the  time  the  will  was  exe- 
cuted, Hugh  McGlennon  was  laboring  under  an  insane  delusion  respecting 
his  children  EUeu  Schneider  and  Edward  H.  McGleiinon,  and  in  consequence 
of  such  insane  delusions  he  was  incompetent  to  make  a  wilL  Certain  decla- 
rations made  by  the  testator  after  1869,  to  the  effect  that  the  son  had  threat- 
ened to  kill  the  whole  family;  that  Schneider  had  tried  to  induce  bis  wife  to 
obtain  a  divorce,  and  secure  large  alimony;  that  he  would  break  any  will  the 
testator  might  make  that  did  not  suit  him ;  that  there  was  a  plot  between 
Schneider,  his  wife  and  son  to  kill  him;  and  other  decliirations  of  a  similar 
character, — are  relied  upon  to  establish  an  Insane  delusion.  Whether  the 
testator  had  sufficient  cause  for  making  all  or  any  of  the  declarations  attrib- 
uted to  him  we  shall  not  stop  to  inquire.  There  was  some  evidence  intro- 
duced tending  to  prove  that  he  had  ground  for  making  the  charges,  or  at  least 
some  of  them,  that  were  made  against  the  members  of  his  family;  but,  inde- 
pendent of  this,  the  proponents  of  the  will  called  over  30  witnesses,  some  of 
them  prominent  business  men  of  the  city  of  ChicagQ,  who  had  known  the  tes- 
tator for  many  years,  business  men  in  the  city  of  Lake  Forrest,  near  where 
the  testator  lived  for  several  years,  and  prominent  men  in  Waukegan,  where 
the  testator  had  transacted  business.  Those  witnesses,  witi)  great  unanimity, 
state  that  they  had  observed  no  change  in  the  manner  of  the  testator;  that 
they  noticed  nothing  in  his  conduct  or  conversation  that  indicated  that  he  Was 
of  unsound  mind;  that  they  regarded  him  pei-fectly  competent  to  transact  or- 
dinary business;  and  that  he  was  mentally  competent  to  dispose  of  his  prop- 
erty by  deed  or  will.  Whatever  doubt  may  have  been  raised  in  the  minds  of 
the  jury  by  the  evidence  of  the  contestants  of  the  will  in  regard  to  the  mental 
capacity  of  the  testator  to  make  a  will  was  overcome  and  itenroved  by  tbiB  evi- 
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dence.  A  man  may  become  prejudiced  against  some  of  his  children,  and  tliat, 
too,  without  proper  foundation:  and,  because  b^  may  make  unjust  reraarlcs 
against  them, — remarks  not  warranted  by  the  facts, — it  does  not  follow  that 
he  has  insane  delusions,  or  that  he  is  devoid  of  testamentary  capacity.  If 
such  was  the  rule,  but  few  wills  would  be  able  to  stand  the  test,  where  an  un- 
equal disposition  of  property  has  been  made  by  a  testator  among  children.  A 
man  has  the  right  to  dispose  of  his  properly  by  will  in  such  manner  as  he  may 
desire,  and  the  fact  that  he  may  give  more  to  one  child  than  another  does  not 
afCect  the  validity  of  a  will,  or  prove  that  the  testator  is  incompetent  to  make 
a  will. 

It  is  also  claimed  that  instruction  No.  5,  given  in  behalf  of  defendants,  is  er- 
roneous. It  is  as  follows:  "The  court  instructs  the  jury  that  insanity  or  un- 
soundness of  mind,  within  the  meaning  of  tlie  law  in  this  case,  is  a  disease  of 
the  brain  affecting  the  mind  to  such  an  extent  as  to  destroy  a  man's  capacity 
to  attend  to  his  ordinary  business,  or  to  know  and  understand  the  business  he 
was  engaged  in  when  making  a  will ;  and  unless  the  jury  believe,  from  the  ev- 
idence, that  Hugh  McGlennon's  brain  was  diseased  to  such  an  extent  that  he 
did  not  have  mind  and  memory  sufScient  to  enable  him  to  transact  his  ordi- 
nary business,  such  as  renting  his  real  estate,  settling  accounts,  buying  and 
selling  property,  and  to  know  and  understand  the  business  he  was  engaged  in 
at  the  time  he  made  the  will  in  dispute,  you  should  find  that  said  will  is  the 
will  of  the  said  Hugh  McGlennon." 

Where  a  bill  has  been  filed  to  impeach  a  will  on  the  ground  that  the  teeta^ 
tor  was  of  unsound  mind  at  the  time  the  will  was  executed,  the  doctrine  an- 
nounced in  the  instruction  has  been  approved  in  a  number  of  cases  decided 
in  this  court. 

In  Meeker  v.  Meeker,  75  III.  262,  it  is  said  it  is  a  rule  of  law  that  a  person 
vrho  is  capable  .of  transacting  ordinary  business  is.  also  capable  of  making  a 
valid  will.  It  is  not  required  that  he  shall  possess  a  higher  capacity  for  that 
than  for  the  transaction  of  the  ordinary  affairs  of  business.  A  man  capable 
of  buying  and  selling  property,  settling  accounts,  collecting  and  paying  out 
money,  or  borrowing  or  loaning  money,  must  usually  be  regarded  as  capable 
of  making  a  valid  disposition  of  his  property  by  will.  The  same  doctrine 
was  announced  in  Toe  v.  McCord,  74  111.  84;  Brovm  v.  Kiggin,  94  111.  564; 
-  Carpenter  v.  Caliaert,  83  111.  62;  Trish  v.  Netoell,  62  HI.  196.  and  Freeman 
V.  JSasly,  117  111.  317,  7  N.  E.  Bep.  656. 

In  the  last  case  cited,  after  referring  to  Meeker  v.  Meeker  with  approval, 
it  is  said:  "A  test  usually  recognized  is  the  party  must  be  capable  of  acting 
rationally  in  the  ordinary  affairs  of  life,  so  that  he  may  comprehend  what 
disposition  he  may  wish  to  make  of  his  property,  and  be  able  to  select  the 
subjects  of  his  bounty.  Nothing  more  is  required,  and  so  the  authorities  in 
this  state  uniformly  hold."  The  rule  announced  by  this  court  is  in  full  ac- 
cord with  the  most  approved  text  writers  on  the  subject.  See  Bedf.  Willa, 
123,  124  But  it  is  said  that  the  principal  issue  made  by  the  contestants  was 
that  the  testator,  at  the  time  he  executed  the  will,  was  laboring  under  insane 
delusions  concerning  the  natural  objects  of  his  bounty,  and,  as  applied  to  that 
issue,  the  instruction  does  not  correctly  state  the  law.  In  support  of  this 
position,  we  are  referred  to  American  Bible  Soc.  v.  Frioe,  115  HI.  631,  5  N. 
£.  Bep.  126. 

Had  there  been  no  other  Instructions  in  any  manner  limiting  the  rule  an- 
nounced in  this  instruction  in  regard  to  insane  delusions,  it  may  he  that  in- 
struction No.  5  might  have  been  misleading,  but  such  was  not  the  case.  In 
the  next  instruction  the  jury  were  told  that,  if  the  testator  had  an  insane  de- 
lusion on  the  subject  of  his  family,  yet  if  they  find  from  the  evidence  that  at 
the  time  be  made  the  will  he  had  sufficient  mind  and  memory  to  understand 
ordinary  business,  and  knew  and  understood  the  business  he  was  engaged  in 
when  be  made  the  will,  they  should  find  the  will  to  be  valid.    Again,  in  con- 
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testant*8  instnictions  2  and  3,  the  Jury  were  so  fully  and  clearly  Instructed 
in  regard  to  insane  delusions  that  they  could  not  be  misled  by  the  instruction 
complained  of. 

No.  8  is  also  claimed  to  be  erroneous.  The  instruction,  in  substance,  de- 
clares that  the  owner  of  property  who  has  capacity  to  attend  to  ordinary  busi- 
ness has  the  right  to  dispose  of  it  by  deed  or  will,  as  he  may  choose,  and  that 
it  requires  no  greater  mental  capacity  to  make  a  valid  will  than  to  make  a 
valid  deed;  that  an  owner  of  property  has  a  right  to  leave  his  property  to 
his  children  or  other  relatives  in  unequal  proportions,  and  such  disposition  is 
valid  whether  it  be  reasonable  or  unreasonable,  just  or  unjust,  and  the  rea- 
sonableness or  Justice  or  propriety  of  tlie  will,  are  not  questions  for  the  jury 
to  pass  upon.  The  law  is  well  settled  that  any  person  competent  to  make  a 
will  may  dispose  of  bis  property  in  such  manner,  not  inconsistent  with  the 
law  of  the  land,  as  his  judgment  may  dictate.  He  is  under  no  legal  obliga- 
tion to  devise  it  equally  among  his  children,  but  may  cut  off  one  or  all,  and  de- 
vise to  a  stranger ;  and,  as  a  general  rule,  the  justice  or  propriety  of  the  will  is 
not  a  question  for  the  jury  to  pass  upon.  This,  as  we  understand  it,  is  the 
substance  of  the  charge  complained  of.  There  are  authorities  which  hold  tliat 
apparent  inequality  or  unreasonableness  in  a  testamentary  disposition  of 
property  may  lie  considered  as  a  circumstance  in  the  question  of  testamentary 
capacity;  for  example.  Lamb  v.  Lamb,  105  Ind.  457,5  N.  E.  Bep.  171;  Den- 
ison^a  Appeal,  29  Conn. 405;  Bitner  v.  Bitner,  65  Pa.  St.  862;  Kevil  v.  Kevil, 
2  Bush,  614;  Kimball  v.  Cvddy,  117  111.  217,  7  N.  E.  Bep.  689.  But  we  do 
hot  understand  that  the  instruction  conflicts  with  tliis  rule.  Had  the  jury 
been  told  that  injustice  or  inequality  of  disposition  was  not  a  circumstance  to 
be  considered,  a  different  question  might  arise;  but  such  was  not  the  instruc- 
tion as  we  understand  it. 

The  fourth  instruction  Is  objected  to.  The  substance  of  this  charge  is  that 
eccentricities  or  peculiarities  will  not  necessarily  render  a  man  incapable  of 
making  a  will.  There  was  evidence  before  the  jury  that  the  testator  was  ec- 
centric and  peculiar,  and,  if  such  traits  of  character  did  not  disqualify,  we  see 
no  good  reason  why  the  jury  might  not  be  so  instructed.  An  eccentric  man, 
or  a  peculiar  man,  is  not  disqualified  from  selling  or  devising  his  property  by 
devise.  If  such  was  the  case,  many  people  might  be  deprived  of  that  right, 
as  but  few  men  can  be  found  who  are  not  in  some  respects  peculiar.  After 
several  of  the  witnesses  had  testified  in  regard  to  the  testator's  mind,  his  ca- 
pacity for  transacting  business  from  their  acquaintance  and  personal  knowl- 
edge of  him,  they  were  then  asked  the  following  questions:  Had  he  the  men- 
tal capacity  to  dispose  of  his  property  by  will  or  deed?  The  question  was  ob- 
jected to,  but  the  objection  was  overruled,  and  the  witness  allowed  to  answer. 
The  decision  of  the  court  on  the  question  is  relied  upon  as  error.  The  au- 
thorities are  not  uniform  on  this  question,  but  we  think  the  weight  of  au- 
thority is  against  the  ruling  of  the  court.  Gibson  v.  Gibson,  9  rerg.  332; 
White  v. Bailey,  10  Mich.  155;  Kempaey  v. McGinniss,  21  Mich.  123;  Farrell 
V.  Brennan,  32  Mo.  328 :  Fairchild  v .  Bascomb,  35  Vt.  398.  The  witness  had 
the  riglit  to  state  any  fact  he  knew  in  relation  to  the  capacity  of  the  testator 
to  transact  business,  and  all  he  knew  in  regard  to  the  vigor  or  strength  of 
his  mental  powers.  But  whether  he  had  the  mental  capacity  to  dispose  of  his 
property  by  will  or  deed  was  a  question  for  the  jury  to  determine  from  the 
facts  proven  before  them.  But,  while  the  court  erred  in  allowing  the  ques- 
tion to  be  answered,  it  was  not  an  error  of  sufiScient  magnitude  to  reverse  the 
Judgment.  The  witness  had  stated  all  the  facts,  upon  which  he  based  his 
opinion,  to  the  jury,  and  his  mere  opinion  could  carry  with  it  no  additional 
weight.  We  do  not  think,  therefore,  that  complainants  were  in  the  least  in- 
jured by  the  evidence.  Dr.  Hays,  a  medical  expert,  having  been  called  as  a  wit- 
ness by  the  defendants,  testified  that  lie  had  heard  all  the  evidence  introduced 
by  the  contestants.  The  witness  was  then  asked  the  following  question :  "  (iuet- 
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tton.  Having  heard  that  evidence  on  the  part  of  the  contestants,  state  whether 
or  not,  in  your  opinion,  from  a  medical  standpoint,  from  that  evidence,  Hugh 
McGlennon  was  of  sound  or  unsound  mind  on  September  6, 1879  ?  "  The  ques- 
tion was  objected  to,  the  objection,  overruled,  and  the  complainants  excepted. 
We  think  the  evidence  was  admissible.  1  Greenl.  Ev.  440,  after  stating  that 
the  opinions  of  witnesses  are,  in  general,  not  evidence,  says:  On  questions 
of  science,  skill,  or  trade,  or  others  of  the  like  kind,  persons  of  skill,  sometimes 
called  "experts, "  may  not  only  testify  to  facts,  but  are  permitted  to  give  their 
opinions  in  evidence.  Thus,  the  opinions  of  medical  men  are  constantly  ad- 
mitted as  to  the  cause  of  disease  or  of  death,  or  the  consequence  of  wounds, 
and  as  to  the  sane  or  insane  state  of  a  pei-son's  mind,  as  collected  from  a  num- 
ber of  circumstances,  and  as  to  other  subjects  of  professional  skill.  And  such 
opinions  are  admissible  in  evidence,  though  the  witness  founds  them,  not  on 
his  own  pei-sonal  observation,  but  on  the  case  itself,  as  proved  by  other  wit- 
nesses on  the  trial.  Gilman  v.  Toton  of  Strafford,  50  Yt.  72S;  Webb  v.  State, 
9  Tex.  App.  490;  Woodbury  v.  Obear,  7  Gray,  467. 

An  hypothetical  question  was  also  asked  the  witness  which  is  claimed  to  be 
erroneous;  but,  withoutenteringuponadiscussionof  thequestion,  wetbinkit 
complied  substantially  to  the  rules  of  evidence  which  govern  the  subject 
Indeed,  after  a  careful  examination  of  the  entire  record,  we  find  no  substan- 
tial error  in  it,  and  the  judgment  will  be  affirmed. 


(ui  in.  3s» 

Wood  «.  Glabk  and  others. 

(Bgirem*  Qntrt  of  Ittimi$.    Jane  17, 18S70 

1.  Pbircipai.  asd  Aobut  —  £xTim  or  Authobitt  —  CoxioainoH  with  CxBmom  — 

BVIVKHCK. 

E.,  being  finanrJally  embarrassed,  feariDg  insolvency  or  attachment  proceedings, 
and  desiring  to  secure  certain  of  bis  creditors,  left  his  stock  of  goods  in  the  hands 
of  his  brother,  with  the  following  written  authority:  "This  is  to  certify  that  my 
brother,  John  F.  Evans,  has  my  consent  and  is  anthorized  to  transact  all  my  bosi- 
ness  while  I  am  away,  and  I  shall  be  responsible  for  same."  Under  this  antbority 
the  brother  executed  a  bill  of  sale  of  the  entire  stock  to  the  creditors  whom  it  was 
desired  to  protect,  in  satisfaction  of  their  claims.  Ifeld,  that  parol  evidence  was  ad- 
missible in  explanation  of  the  oiroumatanoea  imder  which  the  written  antbority 
was  given,  and  to  show  that  it  was  the  intention  of  B.  to  give  his  brother  authority 
to  so  settle  and  compromise  with  the  creditors. 

3>  COMFOSITION  WTTH  CbSDITOBS — CoimBUCTION   OF  CoNTBAOt. 

A  bill  of  sale  of  a  stock  of  goods  to  certain  creditors,  in  satisfaction  of  their  claims, 
•tipnlated  that  the  sale  and  settlement  should  be  void  if  the  goods  "  be  replevied  or 
attached  or  levied  npon  by  other  creditors,  ■  ■  *  or  said  sale  to  ns  declared 
voidbyajniy  or  the  conrta."  ^eU,  that  the  two  clansea  shonld  be  read  as  meaning 
snbatantially  the  same  thing,  and  that  the  sale  did  not  become  void  merely  becanse 
an  attachment  or  levy  was  made,  but  only  when  Judicially  determined  to  be  valid 
as  against  such  creditors'  title. 
S.  FBAin>ni,Bm  CoNviVAircn— PBDrxBBKcni. 

In  Illinois,  a  debtor  may  prefer  one  creditor  to  another,  or  seonre  a  surety  who  is 
liable  for  him,  in  preference  to  paying  other  creditors,  if  he  does  so  in  good  faith, 
without  any  design  to  conceal  property  fh>m  his  creditora. 
4.  Sahb— BcKDBir  or  Fsoor. 

And,  where  a  gale  is  made  professedly  for  such  purpose,  It  is  presumed  to  be  fldr 
and  honest,  and  the  harden  is  upon  the  party  charging  fraud  to  provb  it. 

Appeal  from  Second  district. 

John  L.  Pratt,  A.  J.  Hopkins,  N.  J.  Aldrich,  and  F.  B.  Thatelur,  for 
Wood,  appellant.     Chas.  Wheaton  and  Luther  Lorodl,  for  appellees. 

S<-EOLFi£LD,  J.  P.  H.  Evans  was  in  the  business  of  selling  agricultural 
implements,  wagons,  sewing-machines,  lumber,  etc.,  at  Somonauk,  De  Ealb 
county.  Finding  that  he  was  insolvent,  he  placed  his  business  in  the  hands 
of  his  brother,  John  F.  Evans,  who  was  acting  as  book-keeper  and  salesman 
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for  Wm,  sajingto  John  P.  that  John  Clark  waa  surety  for  him  on  three  notes, 
payable'  to  John  McKamara,  for  $875  each,  and  that  Stephen  D.  Wright  was 
surety  for  him  on  a  note  payable  to  Anthony  Harman,  for  $1,000;  that  he 
(F.  H.  Evans)  was  in  a  bad  condition  financially,  and  that,  if  he  could  not 
get  out  of  it,  he  wanted  to  be  sure  and  liave  John  Clark  and  Stephen  D.  Wright 
secured;  that  he  had  a  paper  written  out,  and  that,  if  he  did  not  make  a  sat- 
isfactory arrangement  in  Chicago,  he  would  send  John  P.  that  paper,  so  that 
John  P.  could  liave  authority  to  settle  up  the  business  of  P.  H.  satisfactorily 
to  bis  wishes.  P.  H.  at  the  same  time  further  said  to  John  P.  that  if  the 
creditors  came  on  him  (John  T*.)  to  ct-owd  him  for  the  money  due  them,  to 
secure  John  Clark  and  Stephen  D.  Wright,  and  then  settle  with  the  rest  of 
them  as  best  he  could.  Immediately  after  this,  on  the  twenty-ninth  of  Janu- 
ary, 1885,  P.  H.  Evans  left  his  place  of  business  and  home  at  Somonaiik,  and 
has  not  since  returned.  On  the  thirty-flrst  of  January,  1885,  John  P.  re- 
ceived a  letter  from  F.  H.  Evansj  inclosing  to  him  the  following: 

"SoMONAUK,  January  26,  1885. 

"This  is  to  certify  that  my  brother,  John  F.  Evans,  has  my  consent  and  is 
authorized  to  transact  all  my  business  while  I  am  away,  and  I  shall  be  re- 
sponsible for  same.  P.  H.  Evans." 

John  P.  Evans  did  business  for  P.  11.  Evans,  selling,  collecting,  etc.,  until 
Pebruary  4,  1885,  when  John  Clark,  Stephen  D.  Wright,  and  the  Somo- 
nauk  Bank  applied  to  him  to  have  the  claims  in  which  they  were  respectively 
interested  paid  or  secured.  The  result  was  that,  late  in  the  night,  a  sale  of 
property  was  made  by  John  P.  Evans,  as  agent  of  P.  H.  Evans,  to  them,  as 
witnessed  by  a  bill  of  sale  of  that  date,  describing  the  property  sold,  and  de- 
claring that  it  was  "to  pay  up  in  full  three  hotes  signed  by  John  Clark,  for 
and  with  said  Evans,  [t.  e.,  P.  H.  Evans,]  and  to  be  paid  by  said  Clark,  amount- 
ing to  the  sum  of  $2,835;  also  a  note  signed  by  said  S.  D.  Wright  with  said 
Evans,:to  A.  Harmon,  amounting  to  $1,007;  and  also  a  note  now  owned  by 
said  Somonauk  Bank,  and  signed  by  P.  H.  Evans,  with  John  McXamara  as 
surety,  and  which  note  is  to  be  turned  over  to  sAid  P.  H.  Evans."  At  the 
same  time,  Clark,  Wright,  and  the  Somonauk  Bank  executed  and  delivered  to 
jQhn  P.  Evans  the  following: 

"We  hereby  agree  that  if  the  title  of  the  property  this  daiy  sold  us  by  P.  H. 
Evans,  per  his  agent,  John  Evans,  shall  remain  in  us,  and  not  be  replev- 
ied or  attached  or  levied  upon  by  other  creditors  of  P.  H.  Evans,  or  said  sale 
to  us  declared  void  by  a  jury  or  the  courts,  that  we  will  (as  soon  as  all  of  said 
property  shall  have  been  sold  by  us)  deliver  to  said  P.  H.  Evans  three  notes, 
signed  by  John  Clark  as  surety  with  said  Evans,  and  now  amounting  to 
$2,885;  and  also  one  note,  signed  by  S.  D.  Wright  as  surety  with  said  Evans, 
and  now  amounting  to  $1,007 ;  and  also  one  note,  now  in  the  Somonauk  Bank, 
amounting  to  $355,  and  signed  by  P.  H.  Evans  and  John  McKamara. 
[Signed]  "John  Clabk. 

"S.  D.  Weight. 
"John  Clabk,  Fres.,  for  Somonauk  Bank. 

"BomoTuiuk,  ni.,  Felmary  4, 1885." 

Possession  of  the  property  was  delivered  immediately  after  the  sale.  A  num- 
ber of  creditors  of  P.  H.  Evans  subsequently  levied  upon  the  property  de- 
scribed in  the  bill  of  sale,  and  Clark,  Wright,  and  the  Somonauk  Bank  brougtit 
replevin  against  Wood,  the  sheriff  of  De  Kalb  county.  Issues  were  made  up, 
and  the  cause  tried  in  the  circuit  court,  resulting  in  a  verdict  and  judgment 
in  favor  of  Clark,  Wright,  and  the  Somonauk  Bank.  And  that  judgment  was 
affirmed  on  appeal  in  the  appellate  court  of  the  Second  district,  and  the  pres- 
ent ap[ieal  is  from  that  judgment. 

Appellant  contended  in  the  circuit  and  appellate  courts  (1)  that  John  P. 
Evans  had  no  power  to  make  the  sale  of  the  property  as  it  is  claimed  by  Clark, 
Wright,  and  the  Somonauk  Bank  to  have  been  made;  (2)  that,  by  the  terms 
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of  tlie  agreement  between  the  parties,  the  sale  became  a  nullity  upon  the  levy 
of  the  writs  of  attachment  upon  the  property;  (3)  that,  if  these  objections  are 
not  well  taken,  then  the  sale  was  fraudulent  as  agiiinst  creditors. 

Although  numerous  objections  are  urged  to  the  rulings  of  the  trial  court, 
an  examination  of  the  questions  will,  in  our  opinion,  be  sufflcientto  show  that 
the  judgments  below  ought  not  to  be  disturbetl. 

1.  It  is  competent  to  prove,  by  parol,  the  situation  of  the  parties,  and  of 
the  subject-matter  of  a  written  contract,  at  the  time  it  is  made,  and  the  circum- 
stances under  which  it  is  made,  for  the  purpose  of  understanding  the  lan- 
guage employed,  and  the  sense  in  which  it  is  employed,  though  not  for  the  pur- 
pose of  contradicting  or  enlarging  its  terms.  Wilson  v.  Roots,  119  III.  379, 
10  N.  E.  Eep.  204.  The  Instrument  of  tlie  twenty-sixth  of  January,  1885, 
read  in  the  light  of  the  parol  evidence  showing  the  situation  of  ttie  parties, 
and  the  circumstances  under  which  it  was  executed,  is  ample  authority  to  do 
aU  that  was  done  by  John  Evans.  He  was  left  in  possession  of  an  insolvent 
concern,  to  close  it  out  as  best  he  could,  and  to  make  certHln  preferences  of 
creditors.  Then  comes  the  written  authority  to  transact  all  the  debtor's  bus- 
iness while  he  is  absent.  The  terms  are  as  comprehensive  as  could  have  been 
used,  and  the  circumstances,  instead  of  restricting  them,  show  that  they 
should  be  constraed  as  broadly  as  expressed.  Faying  debts  with  money  or 
property  is  clearly  within  the  scope  of  the  business,  and  as  incident  to  this 
is  the  power  to  discriminate  between  creditors. 

2.  The  receipt  signed  by  Clarke,  Wright,  and  the  Bank  of  Somonauk,  is  to 
be  read  in  connection  with  the  sale-bill  of  the  same  date,  the  two  being  evi- 
dence of  the  transaction.  So  reading  it,  there  can  be  no  doubt  that  property 
was  transferred  absolutely;  and,  in  payment  therefor,  the  purchasers  were  to 
pay  the  debts  tlierein  described.  But,  fearing  that  the  title  might  fail,  it  was 
provided  what  should  happen  in  that  contingency.  The  words,  "not  be  re- 
plevied or  attached  or  levied  upon  by  other  creditors."  it  is  clear,  from  the 
circumstances  and  the  other  phraseology  employed,  were  intended  to  mean 
"the  property  shall  not  be  taken  from  us,  so  as  to  lawfully  deprive  us  of  it, 
by  replevin,  attachment,  or  the  levy  of  execution."  The  language,  "or  said 
sale  to  us  declared  void  by  a  jury  or  the  courts,"  is  clearly  used  as  the  alterpa- 
tive  and  equivalent  of  what  precedes.  The  sale  is  not  contingent  upon  the 
non-levy  of  a  writ  of  replevin  or  of  attachment  or  of  execution.  It  is  abso- 
lute, and  as  a  payment  of  this  indebtedness  in  full.  And  it  is  therefore  not 
reasonable  ihat  it  should  have  been  intended  that  any  levy  upon  the  property, 
not  divesting  title,  shoaM  affect  the  transaction.  In  effect,  it  is  in  the  nat- 
ure of  a  warranty  of  title,  in  the  event  of  a  breach  of  which  the  buyer  may 
bring  his  action  for  the  return  of  the  price.  Benj.  Sales,  (Ist  Amer.  Ed.) 
679. 

3.  A  debtor  may  prefer  one  creditor  to  another,  or  secare  a  surety  who  is 
liable  for  him,  in  preference  to  paying  other  creditors;  and  if  he  does  so  in 
good  faith,  without  any  design  to  conceal  property  from  his  creditors,  the  law 
•will  protect  bis  act.  Wdaeh  v.  Werschem,  92  111.  115;  Morris  v.  Tillson,  81 
111.  607.  And,  where  a  sale  of  property  is  made  professedly  for  the  purpose 
of  securing  a  surety  or  paying  a  credits,  it  is  presumed  to  be  fair  and  honest, 
and  the  burden  rests  upon  the  party  charging  fraud  to  prove  it.  Boioden  v. 
Sotoden,  75  HI.  143;  Mey  v.  ehulliman,  105  111.  285. 

The  rulings  below,  in  substance,  accord  with  these  views.  The  judgment 
is  affirmed. 

T.12N.E.no.3 — 18 
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Veopus  ex  rel.  Houghton  and  another  e.  Andrews  and  othen.* 

(Ctmrt  of  Appeal*  of  New  York.    March  1, 1887.) 

HuKiciFAi.  Officbbs — New  York — Exciai  Commissiokbbs — Appointmkst. 

Laws  N.  Y.  1884,  e.  43,  J  1,  entitled  "An  act  to  center  responsibility  in  the  mn- 
nlcipal  government  of  the  city  of  New  York,"  which  provides  that  all  appointmenbi 
to  office  in  Che  city  of  New  York  previously  made  by  the  mayor,  and  confirmed  by 
the  board  of  aldermen,  shall  thereafter  be  made  by  the  mayor  without  such  con- 
firmation, applies  to  excise  commissioners  in  New  York,  the  power  to  appoint 
whom  was  previously  vested  in  the  mayor  subject  to  confirmation  by  the  alder- 
men, although  they  may  be,  in  a  technical  sense,  state  o£Scer8. 

Appeal  from  general  term,  supreme  court,  First  judicial  department. 

The  opinion  states  tbe  facts. 

A.  J.  DitUnho^er,  for  appellants.    ClMrles  W.  Dayton,  for  respondents. 

Danforth,  J.  Upon  a  case  submitted  under  section  1279  of  tbe  Code  of 
Civil  Procedure  it  appeared  that  the  relators,  Nicholas  Haugbtonand  John  J. 
Morris,  and  one  William  P.  Mitchell,  were  nominated  to  the  board  of  alder- 
men of  the  city  of  New  York  as  commissioners  of  excise  in  the  city  of  Kew 
York,  by  the  mayor  of  that  city,  prior  to  the  first  day  of  May,  1888,  pursuant 
to  chapter  175  of  the  Laws  of  1870,  and  the  nominations  duly  confirmed  by 
its  board  of  aldermen;  that  the  relators  severally  took  the  oath  of  oflBce,  and 
duly  qualified  as  such  commissioners  of  excise,  and  entered  upon  the  discharge 
of  their  duties  as  such;  that  their  term  of  oflBce  was  to  be  three  years  from 
the  first  day  of  May,  1883,  and  to  continue  until  others  should  be  appointed 
in  their  places;  that  on  the  first  day  of  May,  1886,  the  mayor  of  the  city  <MC 
New  York  named  the  defendants  and  respondents,  William  S.  Andrews.  John 
Yon  Crlahn,  and  Charles  H.  Woodman  to  be  commissioners  of  excise  in  the 
cil7  of  New  York,  by  written  appointment  as  follows: 

"Mayob's  Officb,  New  Yoek,  May  1, 1886. 

"Under  and  in  pursuance  of  section  109,  chapter  410,  of  the  Laws  of  1882. 
and  of  chapter  43  of  the  Laws  1884, 1  hereby  appoint  John  Yon  Glahn  a  oaat- 
missioner  of  excise  in  the  city  of  New  York  for  tbe  term  of  three  years  from 
May  1, 1886,  in  place  of  John  J.  Morris,  whose  term  of  office  has  expired. 
[L.  8.]  "W.  B.  Gbaob,  Mayor." 

And  in  the  same  words  each  of  the  others. 
— That  neither  of  the  said  several  appointments  of  the  defendants  and  respond- 
ents, made  on  the  first  day  of  May,  1886,  have  been  submitted  to,  nor  have 
such  nominations,  or  any  or  either  of  them,  been  confirmed  by  the  board  of 
aldermen  of  the  city  of  New  York;  that  they  have  respectively  taken  the  oath 
of  office  as  such  commissioners  of  excise,  and  are  performing  tbe  duties  of 
commissioners  of  excise,  and  claim  to  be  regularly  in  office,  without  confir- 
mation by  the  board  of  aldermen  of  said  city. 

The  question  submitted  to  the  court  was:  Are  the  defendants  and  respond- 
ents the  legal  successors  in  office  of  the  relators?  We  are  of  opinion  that 
they  are.  It  is  declared  by  statute  (chapter  43,  Laws  1884,  8  1)  that  "all  ap- 
pointments to  office  in  the  city  of  New  York  now  [March  1?,  1884]  made  by 
the  mayor,  and  confirmed  by  the  board  of  aldermen,  shall  after  that  time  be 
made  by  the  mayor  without  such  confirmation;"  and  by  section  2,  that  theact 
shall  take  effect  January  1 ,  1885.  The  relators  were  appointed,  under  tbe  act  of 
1870,  supra,  upon  nomination  by  the  mayor,  and  confirmation  by  tbe  board 
of  aldermen.  Except  for  the  subsequent  act  of  1884,  supra,  their  successors 
would  have  been  appointed  in  tbe  same  way.  The  act  of  1884  works  a  change 
in  the  manner  of  appointment,  and  has  been  complied  with.  It  is  really  diffi- 
cult to  find  an  argument  to  make  clearer  the  proposition  that  they  are  the  legal 
successors  in  office  of  the  relators.    It  is  argued  to  the  contiaiy  that  "excise 

'AfBrming  42  Hun,  614. 
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commissioners  are  state  and  not  municipal  officers."  Cloneede  that  to  be  so. 
Prior  to  1884  t)ie  power  to  appoint  was  local,  and  tiie  relators  took  otBce  un- 
der a  statute  which  vested  the  appointing  power  in  the  mayor  and  aldermen. 
For  eveiy  act  done  by  them  in  an  official  capacity  they  must  have  justified 
under  a  commission  derived  from  that  source,  and,  in  answer  to  a  quo  war- 
ranto, could  have  shown  no  otliertitle  to  office.  No  doubt,  theirduties  affect 
the  general  public,  but  they  are  to  be  performed  within  the  same  limits  au 
those  which  confine  the  municipality.  The  moneys  collected  through  them 
are  to  be  paid  into  the  city  treasury  for  the  benefit  of  the  city;  and,  as  its 
property,  at  one  time  were  applied  in  payment  of  the  city  debt,  (chapter  549, 
Laws  1878,)  and  afterwards  to  benevolent  institutions,  under  appropriations 
made  by  its  board  of  estimate  and  apportionment,  (Laws  1874,  c.  642.)  The 
salaries  of  the  commissioners  were,  by  the  act  of  1870,  (chapter  175.)  to  be 
fixed  by  the  mayor  and  common  council,  and  paid  as  those  of  other  city  offi- 
cers are  paid;  and  by  the  act  of  1878,  supra,  the  salaries  of  the  commission- 
ers, as  well  as  the  hire.of  their  employes  and  the  other  necessary  expenses  of 
the  board,  were  fixed  by  the  board  of  estimate  and  apportionment  of  the  city, 
and  paid  by  its  comptroller. 

While,  therefore,  they  may  be  in  one  sense,  and  that  a  technical  one,  state 
officers,  their  dependence  upon  the  city  and  its  municipal  government  is  mani~ 
fest,  and  we  see  no  reason  to  suppose  they  are  not  within  the  purview  of  the 
statute  under  which  the  defendants  were  appointed.  Laws  1884,  supra. 
They  are  witliin  its  letter,  and  the  body  of  the  act  is  not  restrained  by  its  title. 
It  is  "An  act  to  center  responsibility  in  the  municipal  government  of  the  city 
of  New  York."  It  expresses  an  intent  to  bestow  upon  one  person  greater 
power,  and  to  relieve  all  others  of  a  divided  responsibility,  and  this  intent  was 
effected  by  giving  to  the  executive  head  of  the  municipality  the  sole  power  of 
appointment,  thus  making  him  individually  responsible  for  its  proper  exer- 
cise. The  title  and  body  of  the  act  concur,  and  the  parties  to  this  controversy 
are  so  obviously  within  its  condition  that  we  find  no  objection  of  the  appel- 
lants to.tw  well  founded. 

The  judgment  appealed  from  should  therefore  be  affirmed. 

(All  concur.) 

006  N.  T.  46) 

CtouLD  and  others,  aa  Board  of  Health,  etc.,  «.  Citt  of  Roohesteb.* 
{Court  of  J})ptal»  of  Ntiw  York.    March  8, 1887.) 

1.  BoABD  OF  Health — ^Jdbisdictxon  of — Ndisadcb. 

The  seweis  of  the  city  of  Rochester  discharged  themselves  into  open  ditches  near 
the  boundary  line  between  the  city  and  the  town  of  Brighton,  said  ditches  being 
constructed  by  the  city  under  legislative  authority  to  acquire  lands  outside  thecity 
limits,  carrying  the  sewage  across  lauds  in  Brighton,  and  creatina;  a  nuisance  dan- 
gerous to  public  health.  The  board  of  health  of  Brighton  issued  an  order  proliib- 
iting  the  city  of  Rochester  from  discharging  its  sewage  upon  the  lands  in  Brighton, 
and  applied  for  an  injunction  to  enforce  it.  Held,  that  the  nuisance  complained 
of  arose  from  the  discbarge  of  the  sewage,  after  it  was  collected  in  the  sewers,  into 
the  open  ditches,  and  that  the  board  of  health  had  Jurisdiction  to  issue  the  order, 
and  to  enforce  it,  as  relating  to  matters  within  the  territorial  limits  of  Brighton. 
3.  Samk — Notice — Publioatiok  oi^-Skbvioe. 

Ad  order  of  the  board  of  health  of  Brighton  prohibiting  the  city  of  Rochester 
bom  discharging  its  sewage  into  open  ditches,  in  the  town  of  Brighton,  which  the 
city  had  constructed  and  controlled,  is  not  a  rule  of  general  obligation,  of  which 
publication  is  required,  nor  does  it  have  to  be  served  within  the  territorial  juris- 
diction of  the  board,  under  subdivision  6,  i  3,  c.  351,  Laws  N.  Y.  1882,  whichre- 
quires  the  service  of  such  orders  upon  any  occupant  or  occupants  of  any  premises 
whereon  the  nuisance  prohibited  exists,  etc. 

Appeal  from  general  term  supreme  court.  Fifth  judicial  department. 
'Reversing  39  Hud,  79. 
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Suit  to  enjoin  nuisance. 

Walter  8.  Hubhell,  for  appellants.    Ivan  Powers,  for  respondent. 

Andrews,  J.  The  city  of  Jiochoster  adjoins  on  the  east  the  town  of 
Brighton.  It  constructed  sewei-s  which  discharged  into  ditches  near  the 
boundary  between  the  city  and  town,  which  carried  the  sewage  upon  and  over 
lands  in  Brighton,  and  ultimately  into  Thomas  creek,  a  small  stream  running 
through  the  town,  and  having  its  outlet  at  Irondequoit  bay.  The  ditches 
were  constructed  by  the  city  under  a  general  legislative  authority  to  acquire 
land  outside  of  the  city  limits,  and  open  ditches  thereon  to  carry  off  the  drain- 
age of  the  city.  It  is  found  that  the  discharge  of  the  sewage  through  the 
ditches  and  into  Thomas  creek  created  a  nuisance  in  the  town  of  Brighton 
dangerous  to  the  public  health.  On  the  first  day  of  August,  1884,  the  plain- 
tiffs, constituting  the  board  of  health  of  the  town,  enacted  a  rule  or  regulation 
prohibiting  any  person  or  corporation  discharging,  or  causing  to  be  discharged, 
upon  any  of  the  lands,  or  into  any  of  the  streams,  of  the  town  of  Brighton, 
the  contents  of  any  sewer  in  which  is  drained  tlie  contents  of  any  privy,  water- 
closet,  or  urinal,  under  a  penalty.  On  the  same  day  the  board  passed  a  reso- 
lution declaring  that  the  discharge  of  the  sewage  of  the  city  of  Rochester  from 
the  Monroe-avenue  sewer  and  the  East-avenue  sewer  upon  lands  in  the  town 
of  Brighton,  and  from  thence  into  Thomas  creek,  was  a  nuisance,  the  sup- 
pression and  removal  of  which  was  necessary  for  the  preservation  of  the  pub- 
lic health,  and  ordering  that  the  nuisance  be  suppressed,  and  imposing  a  pen- 
alty for  the  violation  of  the  regulation,  and  also  authorizing  the  prosecution 
of  any  person  or  corporation  violating  the  same,  or  the  commencement  of  an 
action  to  restrain  such  violation ,  or  otherwise  to  enforce  the  regulation.  By  di- 
rection of  tlie  board  a  copy  of  the  regulation  was  posted  in  the  town,  and 
served  upon  the  city  of  Rochester,  by  their  delivering  It  to  the  proper  author- 
ities of  the  ciiy. 

It  is  sufficient  to  state,  without  entering  into  details,  that  the  discharge  of 
the  filth  from  the  sewers  into  the  open  ditches,  and  from  them  into  Thomas 
creek,  created  an  offensive  and  dangerous  nuisance  in  the  town.  The  sole 
question  here  presented  is  wliether  the  board  of  health  of  the  town  of  Brighton 
is  authorized  to  maiutain  an  action  against  the  city  to  enforce  its  regulation, 
and  to  restrain  the  continuance  of  the  nuisance.  It  is  clear  that  there  Is  s 
remedy  by  indictment,  and  also  by  dvil  action  at  the  suit  of  persons  sustain- 
ing special  injury  by  the  unlawful  acts  of  the  defendants.  The  right  of  the 
board  of  health  of  the  town  of  Brighton  to  maintain  the  action  is  challenged, 
on  the  ground  that  it  has  no  general  capacity  to  sue,  but  only  such  as  is  spe- 
cially conferred  by  the  law  under  which  boards  of  health  are  organized,  and 
that  the  circumstances  of  this  case  do  not  bring  it  within  the  authority  con- 
ferred. It  would  seem  that  an  action  by  the  body  representing  all  the  inhab- 
itants of  the  town,  invoking  the  equitable  power  of  the  court  to  restrain  tlie 
continuance  of  a  wrong  so  vitally  affecting  the  interests  both  of  individuals 
and  of  the  public  at  large,  would  be  most  appropriate.  But  it  is  undoubtedly 
true  that  the  power  to  maintain  the  action,  if  It  exists,  must  be  found  in  the 
statute,  and  it  is  therefore  necessary  to  ascertain  what  statutory  powers  are 
conferred  upon  boards  of  health,  and  whether  they  include  an  authority  to 
maintain  an  action  under  the  circumstances  existing  in  this  case. 

The  original  statute  (chapter  324,  Laws  1850)  "for  the  preservation  of  the 
public  health,"  and  providing  for  the  organization  of  health  boards  In  cities, 
villages,  and  towns,  conferred  upon  such  boards,  among  other  things,  the 
power  to  make  and  publish  rules  and  regulations  for  the  "suppression  and 
removal  of  nuisances,"  (section  3,  subds.  3,  6,)  and  prescribed  a  penalty  for 
the  wiUful  violation  of  any  regulation  "so  made  and  published,"  Section  4.) 
But  the  act  conferred  no  power  upon  boards  of  health  to  maintain  any  action 
to  enforce  their  regulations,  and  it  was  held  that  actions  could  not  be  main- 
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tained  by  the  board.  People  v.  Supervisors  Monroe  Co.,  18  Barb.  567.  Tlie 
powers  of  boards  of  health  were,  however,  subsequently  enlarged  by  amend- 
ment to  the  original  act,  and  the  powers  of  boards  of  health,  as  they  now  ex- 
ist, are  declared  in  the  supplementary  act.  Chapter  851,  Laws  1882.  By  the 
third  section  they  are  empowered  "to  make  orders  and  regulations,  in  their 
discretion,  among  other  things,  for  the  suppression  and  removal  of  nuisances, 
and  all  such  other  orders  and  regulations  as  they  shall  think  necessary  and 
proper  for  the  preservation  of  public  health,"  and  to  enter  upon  any  place 
or  premises  where  conditions  dangeroas  to  the  public  health  are  known  or  be- 
lieved to  exist,  for  the  purpose  of  inspection,  and  also  "to  receive  and  examine 
into  the  nature  of  complaints  made  by  any  of  the  inhabitants  concerning 
causes  of  danger  or  injury  to  the  public  health  within  the  limits  of  its  juris- 
diction." Subdivision  6  of  the  same  section  confers  the  power  and  makes  it 
the  duty  of  boards  of  health  "to  publish,  from  time  to  time,  all  such  orders 
and  regulations  of  general  obligation  as  they  shall  have  made,  in  such  man- 
'  ner  aa  to  secure  early  and  full  publicity  thereto,  and  to  make,  without  pub- 
lication thereof,  such  orders  and  regulations  in  special  and  individual  cases, 
not  of  general  application,  aa  they  may  see  fit,  concerning  the  suppression 
and  removal  of  nuisances,  and  concerning  all  other  matter  in  their  judgment 
detrimental  to  the  public  health,  and  to  serve  copies  thereof  upon  any  occu- 
pant or  occupants  of  any  premises  whereon  any  such  nuisance  or  other  mat- 
ters aforesaid  shall  exist,  or  by  posting  the  same  in  some  conspicuous  place 
on  such  premises. " 

The  power  of  boards  oi  health  to  impose  penalties  and  to  maintain  actions 
is  declared  in  subdivision  9  as  follows:  "To  impose  penalties  for  the  viola- 
tion of  or  non-compliance  with  their  orders  and  regulations,  and  to  maintain 
actions  in  any  court  of  competent  jurisdiction;  to  collect  such  penalties,  not 
exceeding  one  hundred  dollars  In  any  one  case;  or  to  resti-ain  by  iTijuTiction 
sueh  violatioTis,  or  othenaise  to  en/oree  tttoh  orders  and  regulations. "  The 
power  to  maintain  an  action  for  an  injunction,  given  by  subdivision  9,  above 
quoted,  is,  as  will  be  observed,  auxiliary  only.  It  is  not  a  general  power  to 
maintain  actions  for  the  suppression  or  removal  of  nuisances.  It  is  a  right 
of  action  limited  to  the  special  purpose  of  enforcing  ordeis  made  by  the  board, 
or  to  restrain  their  violation.  It  presupposes,  therefore,  as  a  condition  of 
its  exercise,  the  existence  of  a  lawful  order  duly  made,  which  has  been  vio- 
lated or  disregarded. 

The  courts  below,  while  uniting  in  denying  the  rigtat  of  the  plaintiffs  to 
maintain  the  action,  differ  in  the  grounds  of  their  decision.  The  learned 
judge  at  special  term,  after  asserting  the  proposition  that  the  jurisdiction  of 
the  board  of  health  of  the  town  of  Brighton  over  nuisances  was  limited  to  nui- 
sances existing  within  the  territorial  limits  of  the  town,  put  his  decision  upon 
the  ground  that  the  order  or  regulation  of  August  1, 1884,  was  ineffectual,  and 
in  excess  of  the  power  conferred  upon  boards  of  health,  because  the  nuisance 
in  question  was  created  and  had  its  origin  in  the  city  of  Rochester,  and  that 
the  town  board  could  make  no  valid  regulation  in  respect  thereto,  because,  in 
the  language  of  the  court,  its  powers  "are  confined  to  the  abatement  of  nui- 
sances within  the  town,  and  the  regulations  they  make  have  no  force  outside 
of  the  town  lines."  It  seems  to  us  that  this  is  quite  too  narrow  a  view  of 
the  situation.  It  is  undoubtedly  true  that  the  authorities  of  Brighton  could 
not  go  into  the  city  of  Rochester  and  interfere  with  its  sewers.  But  the  col- 
lection of  foul  substances  in  the  sewers  was  not  the  immediate  cause  of  the 
nuisance.  The  immediate  cause  was  the  discharge  by  the  city  of  the  sewage, 
after  it  was  collected  in  the  sewers,  into  open  drains  constructed  by  the  city 
across  lands  in  the  town  of  Brighton.  This  discharge  was  prohibited  by  the 
order  of  August  1,  1884.  The  city,  notwithstanding  the  order,  and  in  viola- 
tion of  it,  continued  the  nuisance,  and  permitted  the  sewers  to  continue  to 
discharge  their  contents  as  before,  and  it  continued  also  to  use  the  ditches  it 
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had  constructed  in  the  town,  to  carry  the  offensive  matter  to  the  creek.  In 
respect  to  the  East-avenue  sewer,  the  nuisance  had  its  origin  at  Culver  street, 
the  dividing  line  between  the  city  and  town,  where  the  sewer  terminated. 
It  seems  to  us  that  the  order  of  the  board  of  health  related  to  a  matter  within 
the  town,  and  within  the  jurisdiction  of  the  board. 

We  agree  with  the  special  terra  that  the  board  could  not  execute  its  order 
by  going  within  the  city  to  close  the  sewers,  but  the  fact  that  it  had  no  power 
to  enforce  a  summary  jurisdiction  of  this  kind  does  not  justify  the  conclusion 
that  it  could  not  invoke  the  action  of  the  court  to  enforce,  in  an  orderly  way, 
the  abatement  of  the  nuisance. 

The  case  of  Regina  v.  Cotton,  1  El.  &  £1.  208,  arose  under  the  nuisance 
removal  act,  (18  &  19  Vict.  c.  121,)  and  it  was  held  that  it  did  not  authorize 
a  summary  proceeding  before  justices,  at  the  instance  of  one  parish,  for  the 
removal  of  a  nuisance  originating  in  another  parish.  The  court  said,  (Eabl, 
J.:)  "It  would  be  most  dangerous  to  take  away  from  the  regular  tribunals 
the  investigation  of  such  a  question,  often  a  most  complicated  and  important 
one,  and  to  transfer  it  to  the  jurisdiction  of  any  two  justices  of  the  peace. " 

The  general  term,  as  we  understand  its  opinion,  put  its  affirmance  of  the 
judgment  on  the  ground  that,  under  the  act  of  1882,  it  is  a  condition  preced- 
ent to  the  right  of  a  board  of  health  to  maintain  an  action  to  restrain  the 
violation  of  or  to  enforce  an  order  made  by  the  board;  that  the  oi-der  should 
have  been  served  on  the  defendant;  and  that  service  under  the  act  must  be 
made  within  the  territorial  jurisdiction  of  the  board.  The  order  in  question 
was  served  on  the  defendant  by  service  on  its  proper  officers  within  the  city. 
It  was  therefore  held  that  such  service  was  not  a  compliance  with  the  act, 
and  was  not  a  performance  of  the  condition  precedent.  We  are  unable  to 
concur  in  this  conclusion. 

The  order  of  August  1,  1884,  was  not  a  rule  or  regulation  of  general  obli- 
gation of  which  publication  was  required  within  the  first  clause  of  section  3, 
subd.  6,  but  was  an  order  made  in  a  special  and  individual  case,  under  the 
last  clause  of  the  subdivision,  which  is  to  be  served  on  the  "occupant  or  oc- 
cupants" of  the  premises  on  which  the  nuisance  exists,  "or  by  posting"  the 
same  on  the  premises.  But  the  statute  does  not  in  terms  require  the  order  to 
be  served  within  the  town  or  jurisdiction  where  the  nuisance  exists,  and  we 
see  no  reason  for  so  construing  it. 

It  is  not  necessary  to  determine  whether  the  board  of  health  of  Brighton 
would  have  jurisdiction  if  the  nuisance  complained  of  was  merely  consequen- 
tial; that  is,  if  the  nuisance,  having  been  created  and  existing  in  the  city,  af- 
fected injuriously,  by  corrupting  the  air  or  otherwise,  the  town  of  Brighton. 
But  in  this  case  the  city  of  Rochester  constructed  and  controlled  the  ditches 
in  the  town  through  which  the  sewage  was  carried,  and  used  them  for  its  pur- 
poses. We  think  the  city  was,  within  the  act,  the  occupant  of  premises  in 
the  town  on  which  the  nuisance  existed,  and  was  properly  served  with  notice. 

The  claim  that  the  city  did  no  new  act  after  the  order  was  made,  if  mate- 
rial, is  not  well  founded  in  fact.  It  continued  to  discharge  the  sewage  onto 
the  town,  as  before.  If  it  had  refrained  from  using  the  sewers,  the  nuisance 
would  have  abated  without  further  action. 

The  case  of  Reed  v.  People,  1  Parker,  Crim.  R.  481,  is  not  in  point.  That 
was  an  indictment  for  violating  a  regulation  of  a  board  of  health,  founded  on 
the  fourth  section  of  the  act  of  1850,  before  amendment,  which  made  a  will- 
ful violation  ol  a  regulation  "read  and  published"  by  a  board  of  health  a  mis- 
demeanor. The  regulation  claimed  in  that  case  to  have  been  violated  had  not 
been  published,  and  this  was  a  complete  answer  to  the  indictment.  The  court 
also  expressed  Its  opinion  that  service  of  notice  upon  a  non-resident  out  of  the 
jurisdiction,  although  he  owned  the  premises  on  which  the  nuisance  existed. 
followed  by  a  mere  omission  to  act  thereunder,  would  not  render  him  liable 
to  indictment. 
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We  think  the  jadgment  in  this  case  should  be  reversed.  The  statute  should 
have  a  libeitil  construction,  in  aid  of  the  beneficial  purpose  of  its  enactment. 
The  objections  to  the  maintenance  of  the  action  are  quite  technical,  and  ought 
not,  we  think,  prevail. 

(All  concur.) 

(104  N.   T.  581) 
ASSOCIATION  FOR  THB  BjBQO^FIT  OF  COLOBED  OBFHANS  V.  MATOR,  EtC,  OF 

New  York.' 
(Cbur(  of  JjtptaJi  of  Ifew  York.    March  1,  1887.) 

1.  TaXATIOK— EXBMPTIOW— "  SCHOOI/-HOOTBB." 

The  real  estate  of  an  institution  incorporated  in  1838  under  the  Ijaws  of  New  York 
as  a  colored  orphan  asylum,  for  the  object  of  providing  and  maintaining  "  a  place 
of  refuge  for  cqlored  orphans  where  they  shall  be  boarded  and  suitably  educated 
until  of  an  age  to  be  bound  or  apprenticed  "  is  not  exempt  f^oni  taxation  under  1 
Rev.  St.  N.  Y.  388,  {  4,  subd.  3,  exempting  "  school-lionses ;"  such  statute  meaning 
only  the  public  common  schools. 

S.  SaVB— FI.ACB  OF  WOSSRIF. 

Nor,  within  the  same  statute,  can  snob  an  institution  claim  exemption  on  the 
ground  that  its  building  is  one  for  public  worship,  where  it  appears  that  the  only 
reiigious  services  held  therein  are  provided  for  the  b«-nelit  of  the  occupants,  and  the 
pablio  are  expressly  excluded  from  such  services  "  except  under  pressing  and  pe- 
culiar circumstances."  Thestatute  requires  thata  building,  to  be  exempt  asaplac* 
of  public  worship,  must,  in  New  York  city  at  least,  be  used  exclusively  as  such, 
and  also  be  the  property  of  a  religious  society. 
8.  Sams — Almshouss. 

But  such  an  institution  is  exempt  from  taxation  under  subd.  4,  {  4,  of  the  same 
statute,  as  amended  by  chapter  136,  Laws  1866,  which  provides  that  "  every  poor- 
bouse,  almshouse,  house  of  industry,"  etc.,  shall  be  exempt  from  taxation. 
4.  Samb— CoMPLiTioii  or  Tax-Bolic- ScssniCKiiT  Crakgb  or  Titlb. 

Under  the  consolidation  act  of  New  York  (chapter  410,  Laws  1882)  regulating  the 
asaessment  and  levy  of  taxes  in  the  city  of  New  York,  no  provision  is  made  for  any 
amendment  of  the  tax  records  after  the  first  day  ol  May  of  each  year.  Property 
then  rightly  on  the  roll  cannot  be  legally  taken  off,  and  it  makes  no  difference 
that,  before  the  tax  becomes  payable,  property  taxed  for  that  year  comes  into  the 
bands  of  a  society  entitled  to  hold  it  exempt.  The  taxes  for  that  year  must  never- 
theless be  paid. 

Cross-appeals  from  general  term  supreme  court,  First  department. 
Herbert  A.  Shipman,  for  plaintiff.    Arthur  H.  Masten,  for  defendant. 

Prckham,  J.  The  plaintiff  commenced  this  action  to  set  aside,  as  a  cloud 
upon  its  title,  the  lien  of  certain  taxes  which  the  taxing  officers  of  defendant 
had  assumed  to  levy  upon  its  lands  situated  in  that  city,  and  exclusively  used 
by  it  for  the  purposes  of  its  incorporation.  The  taxes  were  levied  from  the 
years  1877  to  1880,  both  inclusive,  and  amounted  to  something  over  1^2,000. 
The  special  term  granted  judgment  in  favor  of  the  plaintiff,  and  enjoined  the 
collection  of  the  tax  for  any  one  of  the  years  mentioned.  Upon  appeal  to  the 
general  term  that  court  affirmed  the  judgment  as  to  all  the  years  but  1877, 
and  held  that  the  plaintiff  purchased  its  land  in  that  year  subject  to  the  lien 
of  the  tax,  and  therefore  modified  the  judgment  of  the  special  term  as  to  that 
year.  Both  parties  appealed  from  that  order,  and  the  whole  question  is  now 
before  this  court  for  review.  The  plaintiff  claims  that  its  property  is  exempt 
from  taxation  by  virtue  of  the  general  laws  of  the  state.  The  court  below 
placed  its  decision  on  two  grounds — First,  that  the  facts  showed  that  the 
building  in  question  upon  the  property  of  the  plaintiff  was  a  school-house; 
and,  second,  that  it  was  a  building  for  public  worship. 

The  plaintiff  was  incorporated  as  a  colored  orphan  asylum  by  chapter  232 
of  the  Laws  of  18<}8.  Its  charter  was  subsequently  amended,  but  not  in  any 
matter  material  to  this  investigation.    The  act  of  incorporation  did  not  speciQr 

>  Affirming  38  Hun,  693. 
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the  purpose  for  which  the  corporation  was  formed,  any  farther  Uian  such  pur- 
pose might  be  assumed  from  the  name,  but  it  did  make  the  corporation  sub- 
ject to  the  provisions  of,  and  it  gave  to  it  the  powers  possessed  by,  a  corpora- 
tion under  the  Revised  Statutes,  (1  Rev.  St.  600,  §  1 ;)  and  the  sixth  subdivision 
of  that  section  gave  the  corporation  power  to  make  by-laws  for  the  regulation 
of  its  aflHirs.  There  was  put  in  evidence  on  the  trial  a  copy  of  the  constitu- 
tion of  the  plaintiff,  made  pursuant  to  this  power  to  make  by-laws,  and  by 
article  2  it  was  declared  that  "the  object  of  this  society  shall  be  to  provide  and 
maintain  a  place  of  refuge  for  colored  orphans  where  they  shall  be  boai-ded 
and  suitably  educated  until  of  an  age  to  be  bound  or  apprenticed.  In  admit- 
ting children  to  the  asylum,  those  deprived  of  both  parents  shall  have  the 
pr^erence;  but.  If  means  be  afforded,  half  orphans  shall  be  received." 

Judging  from  its  act  of  incorporation  and  the  provisions  of  its  constitn- 
tion,  we  are  by  no  means  satisfied  that  It  comes  under  either  head  of  exemp- 
tion as  stated  by  the  court  below.  This  court  has  decided  that  the  "school- 
house"  referred  to  in  our  statute  of  exemption  (1  Rev.  St.  388,  §  4,  subd.  3) 
is  the  public  common  school.  Chegaray  v.  Mayor,  etc.,  13  N.  Y.  220;  the 
dictum,  of  RuGGLES,  0.  J.,  to  the  contrary,  in  Chegary  y.  Jenkins,  5  N.  Y. 
376,  being  overruled  by  the  court. 

It  is  difficult  to  see,  also,  how  this  can  be  said  to  be  a  building  for  public 
worship  within  the  same  statute.  The  house  rules  provide  that  the  Sabbath 
religious  services  shall  be  held  in  the  assembly  room  at  11  A.M.,  and  appropriate 
services  on  Thanksgiving  and  national  fasts  at  such  hour  as  the  superintendent 
may  designate.  But  it  is  also  expressly  provided  that  "no  visitors  are  to  be 
admitted  on  that  day,  [Sunday,]  either  to  the  children  or  other  inmates,  ex- 
cept under  pressing  and  peculiar  circumstances;  and  by  consent  of  the  super- 
intendent or  matron."  How  can  that  worship  be  called  public  to  which  the 
public  is  not  admitted^  On  the  contrary,  it  is  obviously  conducted  as  a 
proper  religious  service  for  the  inmates  of  the  institution  only,  and  who  are 
by  statute  made  the  wards  of  the  trustees,  who  are  thereby  constituted  their 
guardians.  Again  by  the  act.  Laws  1852,  c.  2S2,  repeated  substantially  in 
section  827  of  chapter  410  of  the  Laws  of  1882,  (New  York  consolidation 
act,)  the  building  for  public  worship,  to  be  exempt,  must,  in  New  York  city 
at  least,  be  exclusively  used  for  tliat  purpose,  and  also  be  the  property  of  a  re- 
ligious society.    It  is  not  pretended  that  it  is  thus  exclusively  used.' 

Nor  can  it  be  successfully  contended  that  the  plaintiff  is  brought  within  tlie 
meaning  of  the  statute  as  being  either  "an  incorporated  academy  or  other 
seminary  of  learning, "  by  the  very  limited  provision  tdiat  is  made  for  suit- 
ably educating  these  orphan  children  until  they  are  of  an  age  to  be  bound  out 
or  apprenticed.  At  any  rate,  the  building  is  not  exclusively  used  for  the  pur- 
pose of  a  seminary  uf  learning,  nor  is  that  its  prime  or  chief  purpose.  Pro- 
tection and  care,  a  place  of  refuge  for  colored  orphans,  are  the  main  purposes, 
and  tlie  comparatively  small  amount  of  education  comes  in  as  an  addmdttm 
to  such  charity. 

The  case  of  Hebrew  Free  School  Ass^n  T.  Mayor,  etc.,  4  Hun,  446,  is  not  in 
point.  In  that  case  there  was  and  could  be  no  question  but  that  the  corpora- 
tion was  a  seminary  of  learning  within  the  general  exemption  statute,  and  the 
only  issue  raised  was  whether  the  building  was  the  exclusive  property  of  a 
religious  society.  The  object  of  the  corporation  was  to  provide  for  the  gratu- 
itous instruction  of  .Jewish  youth  in  the  Hebrew  religion  and  language  and 
other  branches  of  knowledge,  and  promote  the  study  of  Hebrew  literature. 
The  court  held  it  answered  sufficiently  the  designation  of  a  religious  society, 
within  the  meaning  of  the  act  of  1852,  to  entitle  its  building  to  exemption. 
But  in  this  case  the  plaintiff  is  not  brought  within  the  general  statute  of  ex- 
emption upon  any  of  the  grounds  already  discussed. 

We  think,  however,  its  claim  can  very  fairly  rest  upon  another  subdivision 
of  the  same  statute.    By  subdivision  4  of  section  4,  already  cited,  as  amended 
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by  chapter  136  of  the  Laws  of  1866,  it  1b  proTjded  that  "every  poor-house, 
almshouse,  house  of  industry,  and  every  bouse  belonging  to  a  company  incor- 
porated for  the  reformation  of  olTenders,  or  to  improve  the  moral  condition  of 
seamen,  and  the  real  and  personal  property  used  for  such  purposes  belonging 
to  or  connected  with  the  same,"  shall  be  exempt  from  taxation.  At  first  it 
might  be  thought  (and  it  has  been  claimed)  that  tliis  statute  refers  to  such 
almshouses  as  are  the  property  of  the  public,  and  are  used  and  coutiolled  by 
public  authorities  as  the  receptacles  of  public  paupers  in  accordance  with  the 
general  system  of  the  poor  laws  of  our  state.  This  kind  of  claim  was  made. 
in  the  Case  ofStoins  Benevolent  Soo.,  in  the  precise  language  above  used;  and 
in  that  case,  repoi-ted  in  the  Daily  Begister,  September  12, 1885,  the  New 
York  general  term  held  that  the  argument  was  not  sound,  and  for  reasons 
which  we  think  are  entirely  valid. 

In  the  first  place,  it  may  b9  observed  thai  there  is  no  occasion  for  so  narrow 
aconstruction  of  the  statute,  arising  from  the  language  used.  The  statute  in 
terms  includes  property  other  than  such  as  is  owned  by  the  public,  as  it  in- 
cludes any  corporation  incorporated  for  the  reformation  of  offenders,  or  to  im- 
prove the  moral  condition  of  seamen,  both  of  which  may  be  private  corpora- 
tions; and  so,  too,  an  almshouse  may  be  a  private  corporation.  The  building 
of  the  plaintiff  comes  within  the  fair  meaning  of  an  almshouse,  which  is  de- 
tined  as  a  house  appropriated  for  the  poor.  This,  certainly,  is  the  case  with 
the  building  of  the  plaintiff.  It  is  appropriated  wholly  for  the  poor,  who  are 
colored  orphans,  and  where  they  are  to  have  a  place  of  refuge,  and  to  be 
boarded,  clothed,  and  suitably  educated,  etc.,  gratuitously.  What  seems  a 
still  stronger  reason  for  denying  the  correctness  of  the  claim  tliat  the  statute 
refers  only  to  the  well-known  public  almshouses  is  the  fact  that,  In  treating 
uf  the  general  subject  of  the  support  of  the  poor,  the  legislature,  (1  Bev.  St. 
614,)  by  a  special  section,  (page  631,  §  72,)  made  this  provision  for  the  public 
almshouses  just  spoken  of:  "Every  poor-house,  almshouse,  or  other  plate 
provided  by  any  city,  town,  or  county  for  the  reception  and  support  of  the 
poor,  and  all  real  and  personal  property  whatever  belonging  to  or  connected 
with  the  same,  shall  be  exempt  from  all  assessment  and  taxation,"  etc.  This 
is  simply  a  substantial  repetition  of  the  act  of  1826,  (chapter  10,)  which  made 
it  unlawful  "to  assess  any  city,  county,  or  town  poor-house  or  almshouse," 
and,  like  that  act,  it  strictly  confines  the  exemption  to  public  almshouses,  and 
would  therefore  exclude  a  building  devoted  to  such  purposes  as  that  owned  by 
the  plaintiff.  But,  when  the  general  statute  relating  to  exemptions  is  passed 
as  part  of  the  Bevised  Statutes,  it  is  seen  how  much  broader  the  language  is 
than  was  used  in  the  act  of  1'826.  In  providing  for  the  general  support  of 
the  poor,  a  subsequent  part  of  the  Bevised  Statutes  re-enacts  (as  above  quoted) 
the  substance  of  the  act  of  1826,  with  additions  as  to  the  keeper  of  such  poor- 
houses.  It  may  be  thought  that  this  subsequent  enactment  was  unnecessary 
because  the  public  almshouses  were  cei-tainiy  included  in  the  general  exemp- 
tion statute.  However  that  may  be,  it  does  not  detract  from  the  strength  of 
the  argument  tliat,  when  the  legislature  fii-st.  passed  an  enactment  regarding 
almshouses,  it  did  so  in  such  language  as  included  only  public  institutions, 
and  when  it  passed,  in  the  Bevised  Statutes,  a  general  enactment  as  to  ex- 
emptions, it  adopted  language  showing  an  intention  to  greatly  broaden  the 
exemption.  If  its  intentions  had  been  the  same  in  the  passage  of  the  two 
provisions  embodied  in  the  Bevised  Statutes  and  already  quoted,  it  is  not  too 
much  to  say  that  it  would  have  adopted  the  same  language,  or  language  of 
hke  import,  and  in  regard  to  which  there  would  be  no  room  for  doubt  or  mis- 
apprehension. The  general  principle,  that  statutes  of  exemption  should  be 
strictly  construed,  we  believe  in  and  adhere  to;  but  such  a  case  as  this  we  do 
not  regard  as  coming  within  that  principle.  The  plaintiff  is  performing  a 
work  of  pure  charity,  and  is  taking  upon  its  own  shoulders  a  portion  of  the 
;>urden  that  would  otherwise  fall  upon  the  public.    It  is  doing  this  g^  work 


Digitized  by 


Google 


282  NOBTHSASTEBN  BEFOBTBB.  [N.  Y. 

by  the  express  permission  of  the  legislature,  and  through  its  aid,  by  reason  of 
its  incorporation;  and,  in  the  language  of  Mr.  Justice  Datis  in  the  Case  of 
Bwisa  Benevolent  800.,  above  cited,  the  legislature  "cannot  intend  to  tax  the 
means  by  which  the  relator  performs  the  duty"  for  which  it  was  incorporated, 
"that  of  taking  a  portion  of  a  public  burden  upon  its  own  shoulders. " 

Such  a  case  as  this  is  wholly  outside  of  the  mischief  intended  to  be  pre- 
vented by  the  rule  referred  to.  When  business  corporations  or  interests  come 
to  the  courts  seeking  an  exemption  from  the  common  burden  of  taxation,  it 
behooves  them  to  show  plainly  the  law  which  grants  the  exemption  claimed, 
and  the  courts  will  scrutinize  it  with  great  care  and  caution  before  allowing 
such  claim.  We  think  the  property  comes  fairly  within  the  meaning  of  the 
statute  as  an  almshouse,  and  that  it  was  exempt,  on  that  ground,  from  taxa- 
tio  1. 

The  remaining  question  relates  to  the  tax  of  the  year  1877,  which  the  gen- 
eral term  held  the  plaintiff  liable  to  pay.  The  plaintiff  took  title  to  the  prem- 
ises by  deed  dated  July  31,  1877;  and  it  is  now  contended  that  there  was  no 
lien  arising  from  the  imposition  of  any  tax  until  the  amount  of  the  tax  was 
carried  out  and  the  same  was  confirmed,  which  in  this  instance  did  not,  as  is 
said,  take  place  until  October,  1877. 

In  questions  arising  under  covenants  in  deeds  as  to  incumbrances,  it  has 
been  decided  that  no  lien  or  incumbrance  by  reason  of  a  tax  existed  until  the 
amount  thereof  was  ascertained  or  determined.  Dotodney  v.  Mayor,  etc.,  54 
X.  Y.  186.  A  different  principle,  however,  is  here  involved.  The  counsel 
for  plaintiff  says  that,  when  the  assessors  valued  the  propertyin  question  for 
the  purpose  of  taxation,  it  was  legally  liable  to  taxation,  and  the  action  of 
the  commissioners  in  assessing  it  was  undoubtedly  correct;  but  he  claims  that 
the  tax  was  illegally  confirmed,  as  at  that  date  it  belonged  to  plaintiff  and 
was  exempt.     We  do  not  tbink  this  is  the  case. 

The  court  at  special  term  found  that  in  1877  a  tax  of  $524.70  was  levied  on 
the  premises  in  question  by  the  defendant.  This  tax  arose  from  the  tax  pro- 
ceedings, which  were  initiated  in  September  of  the  year  1876.  By  section 
814  and  following  sections  of  the  consolidation  act  of  New  York,  (chapter  410, 
Laws  1882,)  the  deputy  tax  commissioners  commenced  to  assess  real  and  per- 
sonal estate  on  the  first  Monday  of  September  in  each  year.  They  furnish  to 
the  commissioners  of  taxes  and  assessments,  under  oath,  a  detailed  statement 
of  all  the  taxable  property  in  their  several  districts.  From  these  relurns  the 
commissioners  make  up  certain  books  called  "the  annual  record  of  the  as- 
sessed valuation  of  real  and  personal  estate."  These  books  are  open  for  ex- 
amination and  correction  from  the  second  Monday  in  January  until  the  first 
day  of  May  in  each  year,  on  which  last-named  day  they  are  closed  to  enable 
the  commissioners  to  prepare  assessment  rolls  of  the  several  wards  for  deliv- 
ery to  the  aldermen.  On  the  first  day  of  May  the  commissioners  must  cause 
to  be  prepared  from  these  books  of  annual  record,  and  which  are  declared  by 
law  to  be  closed  on  that  day,  assessment  rolls  for  each  ward,  and  must  annex 
to  them  a  certificate  that  tlie  same  are  correct,  in  accordance  with  the  entries 
in  said  books  of  record.  These  rolls,  thus  certified,  must  be  delivered  by  the 
commissioners  to  the 'board  of  aldermen  on  the  first  Monday  in  July  in  each 
year.  These  rolls  are  then  taken  by  the  board,  which,  after  examination  and 
figuring,  carries  out  the  amount  of  the  tax,  having  in  the  mean  time  arrived 
at  the  determination  of  the  gross  amount  to  be  raised  by  taxation  for  the  year; 
and  the  assessment  rolls  must  be  delivered,  with  the  proper  warrants  from 
the  board  of  aldermen  attached,  to  the  receiver  of  taxes  on  or  before  the  first 
day  of  September,  who  then  gives  notice  and  proceeds  to  collect  the  taxes. 

From  this  review  of  the  law  it  is  seen  that  the  initial  steps  to  levy  a  tax 
commences  in  September  of  one  year,  and  are  not  concluded  by  the  receipt  of 
the  tax  warrants  by  the  receiver  of  taxes  until  the  September  following,  cov- 
ering a  whole  year  in  the  process.    Even  if  real  estate  not  on  the  annual  reo- 
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ord  of  assessed  valuation  at  the  time  when  the  books  are  open  for  examina- 
tion could  be  placed  on,  oi  if  real  estate  that  is  on  could  be  taken  from,  the 
record  up  to  the  time  of  tlie  closing  thereof  in  the  following  May,  it  is  clear 
that  no  such  alteration  could  be  made  after  that  date,  and  it  is  equally  clear 
that  the  general  scheme  of  taxation  is  to  enter  as  assessable  that  property 
which  is  of  that  character  up  to  the  time  when  the  record  book  is  open  for 
examination.  If  then  assessable,  its  character  would  seem  to  be  fixed  for  the 
year;  but  in  any  event,  if  assessable  and  assessed  at  the  time  the  books  close, 
it  must  remain  so  for  purposes  of  taxation  under  the  assessment  roll  that  is  to 
be  compiled  from  the  record  for  that  year.  There  is  no  power  anywhere  after 
that  to  take  real  estate  out  of  that  record  and  out  of  the  roll,  because,  since 
the  closing  of  the  record,  the  property  has  passed  into  the  hands  of  an  insti- 
tution exempt  from  taxation.  The  exemption  must  be  held,  in  such  a  case 
as  this,  to  be  prospective  in  its  operation.  There  is  no  provision  made  for 
any  amendment  or  alteration  of  the  record  after  the  first  day  of  May  in  re- 
gard to  the  assessment  of  property,  (with  an  exception  tliat  does  not  touch 
this  case,  section  820,)  and  all  subsequent  proceeding?  are  based  upon  the  ab- 
solute stability  of  the  record  from  that  date,  and  tlie  assessment  rolls  are  to 
be  correct  alid  certified  transcripts  of  the  same.  Upon  this  basis,  the  taxes  are 
carried  out  by  the  aldermen,  and  the  rolls,  with  the  proper  warrants  annexed, 
are  delivered  to  the  receiver  of  taxes ;  and  thus,  at  no  period  of  time  inter- 
mediate the  closing  of  the  books  on  the  first  of  May,  and  the  reception  of  the 
assessment  rolls,  and  the  warrants  annexed  thereto  by  the  receiver,  could  any 
one  legally  drop  this  property  from  the  assessment  roll.  Wliether  or  not  the 
tax  had  become  a  lien  at  the  time  when  the  plaintiff  took  title  is  a  fact  of  no 
moment.  It  may  be  conceded  that  technically  there  was  then  no  lien.  For 
the  reasons  already  given,  the  property  was  nevertheless  rightly  on  the  roll, 
and  could  not  be  legally  taken  off,  and  the  tax  was  properly  laid,  and  was 
payable  by  the  plaintiff  if  it  desired  to  clfar  its  title  to  the  property. 

The  judgment  of  the  general  term,  modifying  the  judgment  of  the  special 
terra,  should  be  a£Briued ;  and,  as  both  parties  appealeid  from  it  and  both  have 
failed,  neither  should  recover  costs  as  against  the  other. 

(All  concur.) 


(105  N.   T.  39) 

Shattuc£  and  others,  by  Guardian,  etc.,  e.  Basooh.> 

( OOvTt  of  Appeal!  of  New  York.    March  8, 1887.) 

L  JnDOMsiiT— Res  Aiuudicata — Fabtiss. 

Judgment,  in  an  action  be^un  by  a  mortgagee  of  land  to  set  aside  a  tax  deed  as  a 
doud  apon  the  title,  is  not  bmding  upon  the  mortgagor,  where  he  was  iu  no  way 
a  party  to  the  action. 

3.  Taxatiok — Oath  of  Abskbsobs — Sali — VAUDrrr. 

Chapter  176,  Law8  N.  Y.  1851,  ptescribed  a  form  of  oath  to  be  taken  by  assessors, 
wliich  was  intended  to  secure  a  justyalaation  of  property  to  be  taxed.  In  the  oath 
attaclied  to  the  assessment  roll  of  1856  a  chanf;e  was  made  in  the  language  so  that 
the  oath  could  betruthfully  taken,  even  if  the  assessment  had  been  entirely  nneqnal 
and  unjust,  and  could  not  have  laid  the  fonndation  for  an  indictment  for  perjury, 
however  grossly  the  assessors  should  violate  their  dnty.  Held,  that  the  assessment 
was  void,  and  a  tax  deed  given  at  a  tax  sale  for  the  non-payment  of  taxes  levied 
under  such  assessment,  althoifgh  covering  taxes  of  other  years  than  1866,  was  void. 

Appeal  from  general  term  supreme  court.  Fifth  Judicial  department. 

The  opinion  states  the  case. 

B.  D.  Northrup,  for  api>ellant.    Gary  &  Rumaey,  for  respondents. 

'Reversing  43  Hun,  688. 
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Eabl,  J.  The  plaintiffs  commenced  this  action  to  recoyer  a  quantity  of 
hemloclt  barlt  which  the  defendant  had  peeled  and  taken  from  the  trees  stand- 
ing on  lot  No.  54,  containing  150  acres  of  land  situated  in  the  town  of  Port- 
ville,  in  the  county  of  Cattaraugus.  The  defendant,  in  his  answer,  denied 
the  plaintiffs'  title  to  the  land,  and  averred  that  he  owned  the  land,  and  con-, 
sequently  the  bark  taken  therefrom.  Upon  the  trial  it  appeared  that  the 
plaintiffs  claimed  title  under  a  deed  executed  by  the  comptroller  of  tlie  state 
pursuant  to  a  sale  of  land,  in  1866,  for  arrears  of  taxes  for  the  years  1856, 
1858,  and  1860.  It  is  undisputed  that  the  defendant  has  good  title  to  the  land, 
unless  it  has  been  defeated  by  the  tax  sale  and  the  deed  of  the  comptroller. 
The  defendant  claims  that  there  were  certain  defects  in  the  imposition  of  the 
taxes,  and  in  the  subsequent  proceedings,  which  render  the  comptroller's 
deed  invalid.  But  the  plaintiffs  claim  that  he  is  estopped  from  assailing  the 
comptroller's  deed  by  certain  facts  which  will  now  be  mentioned. 

In  1869  the  defendant  executed  a  quitclaim  deed  of  the  land  to  one  Gol- 
man,  which  was  duly  recorded  in  the  proper  clerk's  office;  and  while  he  held 
that  deed,  and  the  apparent  title  to  the  land,  in  1873,  he  commenced  an  action 
against  Edwin  K.  Shuttiick,  the  father  of  the  plaintiffs,  under  whom  they 
claim,  to  set  iiside  the  comptroller's  deed  as  a  cloud  upon  his  title,  on  the 
ground  that  the  tax  sale  was  void,  and  the  deed  given  in  pursuance  thereof 
invalid.  That  action  was  tried,  and  resulted  in  a  judgment  in  favor  of  the 
defendant  therein,  which  was  finally  affirmed  in  this  court.  Oolman  v. 
ahattuvk,  2  Hun,  497;  affirmed,  62  N.  Y.  848.  Subsequently  to  the  entry  of 
that  judgment,  and  before  the  commencement  of  this  action,  Colmsn  lecon- 
veyed  the*  land  to  tliis  defendant,  and  upon  the  trial  of  this  action  it  was  un- 
disputed that  the  deed  by  this  defendant  to  Colman  was  given  as  security, 
and  was,  in  fact,  a  mortgage.  The  trial  judge  directed  a  verdict  in  favor  of 
the  plaintiffs,  upon  the  ground  that  this  defendant  was  bound  and  estopped 
by  that  judgment.  Upon  appeal  by  the  defendant  to  the  general  term,  the 
judgment  of  the  trial  term  was  affirmed,  as  appears  by  the  opinion  there  pro- 
nounced, upon  the  ground  tliat  the  plaintiffs'  tax  title  was  valid.  But  the 
court  there  further  held  that  the  defendant  was  not  estopped  by  the  judgment 
between  his  mortgagee  and  plaintiffs'  father. 

Although  the  conveyance  from  the  defendant  to  Colman  was  in  form  a 
deed,  it  was  in  fact  a  mortgage,  and  had  all  the  incidents  of  a  mortgage.  Col- 
man could  not,  upon  that  deed,  have  maintainedan  actioi;i  of  ejectment  against 
his  grantor  or  any  other  porson.  All  he  acquired  by  the  deed  was  a  lien  upon 
the  land  for  the  security  of  his  debt,  and  upon  payment  of  the  debt  his  inter- 
est in  the  land,  and  his  lien  thereon,  would  absolutely  cease.  Reconveyance 
by  him  to  this  defendant  was  not  necessary  to  reinvest  him  with  the  absolute 
title,  and  was  necessary  only  to  dear  up  the  record  title.  Murray  v.  Walker, 
31  N.  Y.  399;  Bom  v.  KeUltas,  46  N.  Y.  605;  Carr  v.  Carr,  52  N.  Y.  251; 
Morris  v.  Budlong,  78  N.  Y.  543.  Therefore  the  defendant  did  not,  in  any 
sense,  take  bis  title  from  Colman,  but  liis  title  was  anterior  to  any  interest 
which  Colman  had  in  the  land;  and  the  legal  title  was  in  him  at  the  time  of 
the  pendency  of  the  action  of  Colman  v.  Shattuck.  He  was  not  a  party  to 
t)iat  action,  and  it  was  not  carried  on  at  his  instance,  or  for  his  benefit,  and 
therefore  he  is  not  bound  or.  estopped  by  the  judgment  rendered  tiierein.  It 
would  be  quite  a  novel  doctrine  to  hold  that  a  mortgagor  is  bound  and  estopped 
by  a  judgmentrendered  in  an  action  by  the  mortgagee  against  some  other  per- 
son to  which  he  was  not  a  party.  It  was  therefore  open  to  the  defendant, 
upon  the  trial  of  this  action,  to  assail  the  title  of  the  plaintiffs. 

The  act  (chapter  209  of  the  Laws  of  18G0)  made  the  comptroller's  deed  pre- 
simiptive  evidence  that  the  sale,  and  all  proceedings  prior  thereto,  were  regu- 
lar, according  to  the  provisions  of  law  directing  the  same,  or  in  any  manner 
relating  thereto.  But,  as  the  act  made  the  deed  only  presumptive  evidence, 
a  party  against  whom  a  tax  title  is  asserted  still  has  the  right  to  show,  by  any 
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competent  evidence,  that  the  proceedings  for  the  assessment  and  collection  of 
the  taxes  were  Illegal  and  defective,  and  that  the  comptroller's  deed  is,  in  fact, 
invalid. 

Upon  the  trial  of  this  action,  and  uiion  the  argument  of  the  appeal  in  this 
court,  the  counsel  for  the  defendant  {)0iuted  out  various  defects  and  irregular- 
ities, on  account  of  which  he  claimed  that  the  comptroller's  deed  is  invalid; 
but  we  deem  it  important  now  to  consider  but  one  of  the  alleged  defects,  and 
that  relates  to  the  taxes  of  1856.  The  law  in  force  at  that  time  (chapter  176, 
Laws  1851)  prescribed  tlie  form  of  oath  which  the  assessors,  or  a  majority  of 
them,  should  take  and  attach  to  the  assessment  roll,  and  tiiat,  so  far  as  per- 
tains to  real  estate,  is  as  follows:  "We,  the  undersigned,  do  sevcr.-illy  depose 
and  swear  that  we  have  set  down  in  the  foregoing  assessment  roll  all  the  real 
estate  situated  in  the  (town  or  ward,  as  the  case  may  be,)  according  to  our 
best  information,  and  that  with  the  exception  of  those  cases  in  whicii  the 
value  of  the  said  real  estate  has  been  changed  by  reason  of  proof  produced  be- 
fore us,  we  have  estimated  the  value  of  the  said  real  estate  at  the  sums  which 
a  majority  of  the  assessors  have  decided  to  be  the  full  and  true  value  tliereof, 
and  at  which  they  would  appraise  the  same  in  payment  of  a  just  debt  due 
from  a  solvent  debtor."  This  oath  is  intended  to  secure  a  Just  valuation  of 
property  to  be  taxed,  and  is  thus  for  the  protection  of  tax-payers,  and  no  assess- 
mentcanbe  valid  unlessithasthesanctionof  theoath.  The  legislature  having 
prescribed  the  precise  form  of  oath  to  be  taken ,  that  form  must  be  followed,  and 
an  assessment  will  be  invalid  if  there  is  any  material  departure  therefrom ;  and 
so  it  has  been  held.  Van  Rensselaer  v.  Wifbeck,  7  N .  Y.  517 ;  Parish  v.  Golden, 
35  N.  Y.  462;  West/all  v.  Preston,  49  N.  Y.  349;  Bellinger  v.  Gray.  51  N.  Y. 
610;  Merritt  v.  Portchester,  71  N.  Y.  309.  In  the  oath  upon  the  assess- 
ment roll  for  1856  a  fatal  defect  appears.  Instead  of  the  language,  "value  of 
the  said  real  estate  has  been  changed  by  reason  of  proof  product  before  us," 
the  word  "hereof"  was  inserted  instead  of  the  words  "of  proof;"  so  that  the 
language  is,  "with  the  exception  of  tliose  cases  in  which  the  value  of  the  said 
real  estate  has  t>een  clianged  by  reason  hereof  produced  before  us,  we  have  es- 
timated the  value  of  said  real  estate  at  the  sums  which  a  majority  of  the  as- 
sessors have  decided  to  be  the  full  and  true  value  thereof, "  etc.  The  purport 
of  that  is  simply  that  they  had  estimated  the  value  of  the  real  estate  at  the 
sums  which  a  majority  of  the  assessors  decided  to  be  the  full  and  true  value 
thereof,  except  in  those  cases  in  which  the  value  has  been  changed  for  some, 
reason  undisclosed.  Tliatoath  could  have  been  truthfully  taken  by  the  assess- 
ors even  if  they  had  overestimated  or  underestimated  real  estate,  and  had 
thus  made  their  assessment  entirely  unequal  and  unjust.  Thus  tlie  «ntire 
value  of  the  oath  was  lost,  and  it  answered  no  purpose  whatever  so  far  as 
pertained  to  the  assessment  of  real  estate,  and  might,  as  well  have  been  en- 
tirely omitted.  Its  form  was  such  that  it  could  not  have  laid  the  foundation 
for  an  indictment  for  perjury,  no  matter  tiow  grossly  the  assessoi-s  had  vio- 
lated their  duty.  It  must  be  presumed  that  tlie  foim  of  the  oath  prescribed 
by  the  statute  was  before  the  assessors  at  the  time  the  oath  was  written;  and 
one  may  assume  tliatthe  material  departure  from  the  words  of  the  statute,  was 
probably  intentional,  to  accomplish  some  purpose  not  allowed  by  the  letter  of 
the  law.  AYe  therefore  entertain  no  doubt  that  this  defect  in  the  oath  ren- 
dered the  assessment  of  1856  wholly  void;  and  as  the  tax  sale  was  made  for 
the  aggragate  taxes  of  1856,  1858,  and  1860,  the  entire  sale  was  illegal  and 
invalid,  and  the  deed  given  in  pursuance  thereof  void.  Blackw.  Tax  Titlee, 
160;  Riverside  Co.  v.  Hoteell,  113  111.  266;  In  re  Willis,  80  Hun,  13;  PeopU 
y.Hagadom,  36  Hun,  610,  104  N.  Y.  516,  and  10  N.  E.  Bep.  891,  (recently 
affirmed  in  this  court.) 

The  invalidity  of  the  comptroller's  deed,  on  account  of  the  defect  in  the 
oatb  of  the  assessors,  did  not  come  under  consideration  in  Colman  v.  8hat- 
tuck.    In  that  case  there  was  no  allegation  of  such  a  defect,  and  tha  record, 
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by  some  inadvertence,  showed  that  the  oath  was  correctly  transcribed  from 
the  statute. 

Therefore,  without  considering  other  alleged  defects  in  the  tax  proceedings 
to  which  our  attention  has  been  called,  we  are  of  opinion  that  the  judgment 
of  the  general  and  special  terms  should  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  event. 

(All  concur.) 


(105  N.  T.  26) 

HicKEY,  by  Guardian,  etc.,  e.  Taapfe.* 

(Court  of  Apptalt  of  New  York.    March  8,  1887.) 

1.  Hastes  and  SEETA>"r — Duty  of  Mastbe — Macrineby. 

The  duty  to  furnish  safe  machinery,  which  the  law  imposes  upon  an  employer, 
does  not  require  that  the  machinery  used  shall  be  the  best  and  latest  improved  of 
its  kind,  but  only  that  it  shall  be  reasonably  safe  and  suitable  for  the  purpose. 

2.  Same — Risks  of  Eufloymbnt. 

Where  an  employe  has  knowledge  of  the  position,  character,  and  danger  of  the 
machinery  with  which  he  has  to  do,  he  assumes  the  risska  incident  to  the  enjploy- 
ment.' 
8.  Same — Youhq  Pebsok. 

In  employing  a  person  of  immature  years  and  judgment  to  work  upon  danger- 
ous niacninery,  it  is  the  duty  of  the  master  to  see  that  such  person  luUy  under, 
stands  its  dangerous  character,  and  appreciates  such  dangers,  and  the  consequences 
of  a  want  of  care;  and  if  the  employe  is  too  young  to  realize,  after  full  instruction, 
the  danger  of  the  work,  and  the  necessity  of  exercising  care,  the  employer  puts  or 
keeps  him  at  such  work  at  his  own  risk.* 
4.  Same — Facts  Stated. 

Plaintiff,  a  girl  between  14  and  15  years  old,  was  employed  by  defendant  in  his 
laundry,  to  feed  collars  to  an  ironing  machine,  and  while  so  employed,  about  six 
weelcs  after  she  began  to  do  the  work,  caught  her  finger  in  the  button-hole  of  a 
collar,  and,  being  unable  to  extricate  it,  bad  her  hand  drawn  between  the  rollers 
and  badly  injured.  It  appeared  that,  although  plaintiff  had  not  been  instructed  in 
the  danger  of  working  the  machine,  she  fully  realized  and  appreciated  its  danger- 
ous character ;  that  the  machine  was  in  a  sate  and  siiitable  condition,  and  that  the 
accident  was  due  entirely  to  the  unforeseen  and  extraordinary  cause  of  getting  her 
tinger  caught  in  the  button-hole.    HM,  that  the  employer  was  not  liable. 

RnoBS,  C.  3.,  and  Damfobth,  J.,  dissenting. 

Appeal  from  general  term,  supreme  court,  Second  department. 
Action  to  recover  damages  for  personal  injuries.    Flaintifl  had  judgment 
below. 
Baek  Cotoen,  for  appellant.    Patrick  Keady,  for  respondent. 

Pecehah,  J.  The  plaintifC  was  a  young  girl,  employed  by  defendant  in 
his  laundry.  At  the  time  of  her  first  coming  there,  in  April,  1882,  she  was 
fourteen  years  and  four  months  old^  and  was  employed  by  the  sister  of  de- 
fendant, who  superintended  that  department  of  the  work,  to  bunch  collars 
and  cuffs,  which  was  a  perfectly  safe  employment.  Before  going  to  the  laun- 
dry she  had  never  worked  nor  seen  machinery  used  in  a  steam  laundry.  She 
remained  at  this  employment  until  June  16,  of  the  same  year,  when  defend- 
ant's sister  came  to  her,  (as  she  says,)  and,  after  telling  her  that  the  person 
who  fed  the  machine  in  question  was  absent,  asked  her  to  go  over  to  it  and 
take  her  place,  which  she  did;  and  she  was  there  shown  how  to  put  the  collars 

'Reversing  39 Hun,  656. 

*A  servant  assumes  the  risks  incidental  to  his  employment.  Scott  t.  Oregon  Ry. 
&  Nav.  Co.,  (Or.)  13  Pao.  Rep.  98;  Louisville,  N.  A.  &  0.  R.  Co.  T.  Frawley,  (Ind.)  9  K. 
B.  Rep.  694,  and  note;  Schulte  v.  Chicago  &  N.  W.  R.  Co.,  (Wis.)  31  N.  W.  Rep.  821, 
and  note;  Louisville  &  N.  R.  Co.  v.  Oower,  (Teun.)  3  S.  W.  Rep.  824;  Bogenschati  T. 
Smith,  (Ky.)  1  S.  W.  Rep.  678,  and  note. 

'As  to  the  duty  of  a  master  to  caution  an  inexperienced  servant,  see  Missouri  Pac.  R. 
Co.  v.  Peregoy,  (Kan.)  14  I'ac.  Rep.  7;  Prentiss  v.  Kent  Furniture  Manufg  Co.,  (Mich.) 
80  K.  W.  Rep.  109 ;  Missouri  Pac.  R.  Co.  v.  CaUbreatb,  (Tex.)  1  S.  W.  Rep.  022,  and  note. 
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and  cuffs  through,  and  was  told  to  be  careful  and  not  let  any  laps  go  through, 
— any  ears, — ^that  is,  so  that  no  part  of  the  collars  should  lap  over  another 
part. 

This  machine  had  a  platform  in  front  of  it,  upon  which  the  feeder  ssit  in  a 
chair,  and  placed  the  collars  and  cuffs  which  were  to  be  put  through  the  iron- 
ing process  on  a  fiat  desk  in  front  of  her.  There  were  two  rollers  at  the  fur- 
ther edge  of  the  desk,  one  on  top  of  the  other.  The  lower  one  was  hot  enough 
to  iron  the  collars  as  they  passed  through,  while  the  upper  pressed  down  upon 
it  with  a  pressure  of  about  two  hundred  pounds.  The  collars  were  fed  to 
these  rollers  by  the  feeder;  and  as  one  collar  was  started  in  on  the  left  side  of 
the  machine,  and  "gripped"  by  the  rollers,  another  was  placed  in  position 
by  the  side  of  it,  and  so  on  until  the  sixth  would  just  be  taken  by  the  rollers 
as  the  first  one  disappeared,  and  the  space  left  vacant  for  another  collar. 
There  was  a  belt  by  which  the  machine  was  operated,  which,  however,  could 
not  be  reached  by  the  person  feeding;  but  there  was  a  girl  at  the  rear  or  other 
end  of  the  machine,  where  the  collars  came  out,  who  started  and  stopped  it. 
The  heated  roUer  is  hollow,  and  revolves  around  gas  jets,  and  is  heated  to 
such  a  heat  that  if  a  collar  stopped  on  it  for  a  minute  it  would  have  been 
scorched  brown  or  burned.  If  a  person's  hand  were  caught  between  these 
rollers,  it  could  not  be  dragged  out,  and  the  machine  would  have  to  be  stopped, 
and  the  weights  which  piressed  it  down  would  have  to  be  removed  from  the 
upper  roller.  This  machine  would  iron  about  600  dozen  pieces  in  the  course 
of  a  working  day.  There  were  no  guards  in  front  of  the  rollers  for  the  pur- 
pose of  preventing  anything  from  being  drawn  between  them. 

The  defendant,  on  his  examination,  said  that  at  one  time  he  had  himself 
placed  a  lever  or  shifter  on  this  machine  by  which  to  start  and  stop  it.  It  was 
overhead  on  the  ceiling,  and  it  could  not  be  reached  from  where  the  plaintiff 
sat,  but  could  be  handled  by  a  cord.  That  lever  had  been  off  about  two 
months  at  the  time  when  the  accident  occurred  for  which  this  action  is 
brought.  Defendant  says  he  found  the  lever  was  not  convenient,  and  the 
old  way  was  the  easiest  and  safest.  He  says  he  did  not  take  it  off,  as  a  mat- 
ter of  economy,  because  the  girls  used  to  take  too  much  time  in  stopping  that 
lever.  There  never  was  at  any  time  a  lever  or  shifter  within  reach  of  the 
platform  where  the  feeder  sat.  The  machine  as  it  existed  on  the  day  of  the 
accident  was  in  perfect  repair  and  condition,  according  to  the  plan  upon  which 
it  was  built,  and  it  did  not  appear  from  the  evidence  that  there  was  in  use 
any  machine  moved  by  steam  for  ironing  collars  which  had  any  other  or  bet- 
ter or  safer  means  for  stopping  it,  or  for  guarding  the  person  who  fed  it. 

On  the  sixteenth  of  June,  when  plaintiff  went  to  work  at  this  machine,  she 
had  never  used  any  of  the  machines  in  the  laundry.  She  says  that  no  one  in 
the  factory  ever  instructed  her  as  to  the  dangers  of  this  machine;  neither  de- 
fendant nor  anybody  else  ever  gave  her  any  such  instructions.  Before  the 
plaintiff,  no  operator  or  feeder  of  the  machine  had  ever  been<  hurt,  although 
there  were  several  of  such  machines  in  the  laundry,  and  they  had  been  in  use 
several  years.  One  person  had  been  injured,  but  she  was  not  an  operator, 
and  had  no  proper  business  at  the  machine  when  in  operation.  For  six  weeks, 
or  from  June  16th  to  July  26th,  the  day.  she  was  injured,  the  plaintiff  worked 
constantly  on  this  machine  in  feeding  the  collars  aud  cuffs.,  During  this  time 
she  says  defendant  had  talked  to  her  about  her  hair  being  loose  or  too  long, 
and  he  told  her  to  keep  her  hair  up  in  front,  because  it  might  get  caught  in 
the  roller  and  be  burned  off.  She  also  said  she  knew  the  rollers  were  so  close 
together  that  they  would,  if  they  caught  the  hair,  either  draw  it  out  of  her 
forehead,  or  burn  it  off  by  the  heat,  and  she  knew  this  did  once  occur.  She 
got  her  own  hair  caught  once  four  or  five  days  after  she  was  first  employed  on 
it,  and  she  knew  then  the  rollers  were  hot  enough  to  iron  a  collar,  and  she  had 
always  been  told  there  was  a  pressure  of  the  upper  roller  on  the  lower.  She 
also  said  she  knew  that,  if  her  hand  was  caught  between  the  rollers  of  that 
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machiae,  that  it  would  be  burned  and  crushed,  and  she  knew  that  other  girls, 
had  had  their  hair  caught  and  burned  oS  on  the  macliine.  As  to  the  weight 
of  the  pressure  of  the  upper  roller  upon  the  lower,  she  knew  it  was  pressed 
upon  or  weiglited  with  weights  which  she  saw,  and  slie  saw  the  upper  roller 
raised  by  means  of  a  lever,  which  was  operated  by  stooping  down  and  making 
great  pressure  with  the  body  on  the  lever,  which  would  then  riiise  the  roller. 
For  six  week  she  had  had  the  experience  of  working  at  and  feeding  this  ma- 
chine, and  had  obtained  the  knowledge  above  stated,  when,  on  the  twenty- 
sixth  of  July,  the  accident  in  question  happened.  She  gives  this  account  of 
the  manner  of  its  happening: 

"I  commenced  on  the  left-hand  side,  and  commenced  to  put  it  [the  collar] 
through  the  machine.  I  caught  a  collar  with  an  ear  on  it.  I  put  my  finger 
out  to  pall  it  out,  and  my  hand  was  caught  and  drawn  right  through.  The 
way  it  got  caught,  it  was  an. old  collar;  my  finger  got  caught  in  the  button- 
hole, and  I  could  not  get  it  out.  The  machine  went  quite  fast.  There  was  a 
lap  in  the  ear  of  a  stand-up  collar — gentleman's  collar.  The  button-bole  part 
was  lapped  back  on  the  collar.  I  put  my  finger  out  to  pull  it  out,  and  my 
hand  was  caught  and  drawn  right  through.  I  tried  to  get  it  out.  I  put  out 
my  foot  to  push  off  the  belting,  and  could  not  reach  it." 

The  girl  at  the  other  end  of  the  machine  heard  the  cries,  and  stopped  the 
machine.  Tlie  plaintiff's  hand  was  then  taken  out;,  the  upper  roller  having 
been  raised,  and  slie  was  taken  home.  She  was  most  terribly  burned  and 
bruised,  and  suffered  an  injury  of  a  permanent  nature,  and  which  mayresult 
in  the  entire  loss  of  her  hand,  and  perhaps  arm  up  to  the  elbow. 

The  plaintiff  commenced  this  action  to  recover  for  the  injury,  and  in  her 
complaint  alleged  that  the  defendant,  "carelessly  and  unlawfully,' set  the  plain- 
tiff to  work  on  machinery  which  was  dangerous  to  her  life  and  limb  without 
informing  her  of  such  danger,  and  of  which  she  was  entirely  ignorant,  *  *  * 
and  that  defendant  well  knew  that  said  machinery  was  dangerous  and  unsafe; 
tliat  through  the  gross  negligence,  carelessness,  and  wrong-doing  of  the  de- 
fendant, *  *  *  and  without  any  negligence  on  the  part  of  plaintiff,  plain- 
tiff's right  hand  was  caught  in  defendant's  machinery,"  etc.  The  plaintiff 
had  a  verdict,  which  was  at&rmed  at  the  general  term,  and  the  defendant  ap- 
pealed to  this  court. 

The  counsel  for  defend<mt,  upon  the  argument  here,  very  properly,  as  we 
think,  from  the  testimony,  conceded  there  was  no  question  of  contributory 
negligence  in  the  case. 

The  right  of  the  plaintiff  to  maintain  this  recoveiy  was  placed  by  her  coun- 
sel upon  three  grounds:  (1)  The  duty  of  defendant  to  furnish  safe,  sound, 
and  suitable  tools  and  machinery  for  the  use  of  the  plai  ntiff ;  (2)  the  negligence 
of  defendant  in  failing  to  warn  the  plaintiff  of  the  chai-acter  of  the  macliine, 
and  its  dangers  from  lack  of  proper  appliances  to  stop  it  by  the  person  feud- 
ing it;  (3)  the  defendant's  violation  of  the  original  contract  of  employment 
by  taking  her  from  "bunching"  the  collars,  and  placing  her  at  work  feeding 
this  dangerous  machine. 

1.  The  duty  to  furnish  safe  machinery  means,  of  course,  machinery  tliat  is 
safe,  considering  the  use  for  which  it  is  designed,  for  otherwise  very  little 
machinery  could  beoperated.  A  steam-engine  may  be  built  in  the  best  man- 
ner, of  the  best  materials,  etc.,  and  yet  there  is  the  possible  danger  inherent 
in  the  nature  of  the  machine  itself,  as  operated  by  such  an  element,  which 
may  lead  to  an  explosion  tliat  could  not  be  foreseen  or  guarded  against.  Kor 
does  the  duty  of  furnishing  a  safe  machine  oblige  an  employer  to  furnish  the 
best  possible  appliances.  His  duty  is  discharged  when  he  furnishes  a  ma- 
chine which  is  reasonably  safe  and  suitable.  Burke  v.  Witherhee,  98  N.  Y. 
662. 

We  are  of  opinion  that  the  defendant  in  this  case  fully  complied  with  all 
his  legal  obligations  in  this  behalf.    The  machine  that  he  furnished  was  in 
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perfect  repair  at  the  time  of  the  accident.  There  fr,9B  bnt,«ne  way  to  stop  it, 
and  that  was  by  taking  the  belt  oS  at  a  point  in  rettr  of  the  rollers  in  front 
of  which  the  phiintifE  sat.  .  The  machine  was  built  od  that  plan,  and  was  one 
of  a  hirge  number  of  the  same  kind,  and  used  for  the  same  purpose.  There 
was  no  evidence  that  a  machine  for  this  purpose  had  ever  been  built  which 
could  be  stopped  in  any  other  manner. 

The  defendant,  it  iQ  tr^e,  some  time  before  the  plaintiff  came  to  the  ma- 
cJiine  to  work  it,  had  himself  provided  other  and  additional  means  of  stopping 
the  machine;  but,  as  he.  says  in  his  testimony,  which  upon  this  point  is 
wholly  uncontradicted,  It  was  found  not  to  work  as  well  as  the  old  way,  and 
these  additional  means  bad  been  removed  before  the  plaintiff  was  placed  as  a 
feeder  at  the  machine.  But,  even  if  the  means  had  remained)  the  plaintiff, 
after  her  hand  was  caught,  could  not  have  reached  the  lever  to  stop  the  ac- 
tion of  the  machiaery.  Xhe  defendant  could  remove  these  things,  which  be 
had  placed  upon  the  machine  by  way  of  experiment  to  test  their  usefulness 
and  convenience,  without  l:^>ng,  under  the  circumstances  of  this  ciise,  guilty 
of  any  negligence.  The  same  observations  apply  with  added  force  to  the  fact 
that  there  were  no  guards  in  front  of  the  rollers.  The  defendant  had  never 
himself  placed  any  there,  and  none  had  been  known  to  have  been  placed  on 
any  such  machine  in  any  other  factory  where  used.  Indeed,  it  could  not  be 
expected  that  such  guards  should  be  placerl  there,  for  it  is  plain  that  they 
would  roateiially  interfere  with  the  working  of  the  machine. 

Bat  the  plaintiff,  in  accepting  this  work,  and  entering  upon  the  employ- 
ment about  this  machine,  assumed  the  usual  risks  and  perils  of  the  employ- 
ment, and  such  as  were  incident  to;the  use  of  this  machine  in  its  then  con- 
dition, so  far  as  such  risks  were  apparent.  I  speak  of  this  as  the  general 
rule,  and  whatever  exception  there  may  be  to  it  on  account  of  the  youth  of 
the  plaintiff  will  be  spoken  of  hereafter.  But,  upon  the  general  proposition 
as  to  the  use  of  machinery,  there  is  no  doubt  that  an  employe,  in  accepting 
service  with  a  knowledge  of  the  character  and  position  of  the  machinery,  the 
dangers  of  which  are  apparent,  and  from  which  he  might  be  liable  to  receive 
injury,  assumes  the  risks  incident  to  the  employment,  and  he  cannot  call 
upon  the  defendant  to  make  alterations  to  secure  greater  safetv.  Gibson  v. 
Erie  R.Co.,  63  N.  Y.  449 ;  Powers  v.  New  York,  L.  E.  &  W.  R.  Co.,  98  N.  Y. 
274;  UTiaw  v.  Sheldon,  108  N.  Y,  667,  9  N.  E.  Rep.  183. 

We  see  no  failure  of  defendant  to  comply  with  his  legal  obligations  as  to 
the  first  ground  of  liability  maintained  by  plaintiff's  counsel. 

2.  As  to  the  second,  there  is  no  doubt  that,  in  putting  a  person  of  immature 
yeara  at  work  upon  machinery  which  in  some  aspects  may  be  termed  danger- 
ous, an  employer  is  bound  to  give  the  employe  such  insti'uctions  as  will  cause 
him  to  understand  and  fully  appreciate  the  difficulties  and  dangers  of  his  po- 
sition, and  the  necessity  there  is  for  the  exercise  of  care  and  caution.  Merely 
going  through  the  form  of  giving  instructions,  even  if  such  form  includ^ 
everything  requisite  to  a  proper  discharge  of  his  duties  by  such  employe,  if 
understood,  would  not  be  sufficient.  In  placing  a  person  of  this  description 
at  wo;rk  upon  dangerous  machinery,  such  person  must  uqderstand,  in  fact,  its 
dangerous  character,  and  be  able  to  appreciate  such  dangers,  and  the  conse- 
quences of  a  want  of  care,  before  the  master  will  have  discharged  his  whole 
duty  to  such  an  employe.  StUUvan  v.  India  Mamifg  Co.,  113  Mass.  896,  at 
399;  Finnerty  v.  Prentice,  75  N.  Y.  615,  (MS.  opinion,  Andbbws,  J.,)  where 
such  rule  is  recognized  as  existing  in  this  state.  If  a  person  is  so  young  that, 
even  after  full  instructions,  he  wholly  fails  to  understand  them,  and  does  not 
appreciate  the  dangers-  arising  from  a  want  of  care,  then  he  is  too  young  for 
such  employment,  and  the  employer  puts  or  keeps  him  at  sueb  work  at  his 
own  risk. 

Assuming  the  plaintiff's  statement  in  this  case  to  be  true,  that  she  had  no 
instructions  as  to  the  danger  of  the  machine,  and  that  she  had  never  wprke4 
v.l2N.E.no.3— 19 
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at  any  machinery  before,  if,  under  such  circumstances,  this  accident  had  hap- 
pened within  a  short  time  of  her  employment,  and  because  of  her  unfamil- 
iarity  with,  and  lack  of  appreciation  of,  the  dangers  attendant  upon  the  work- 
ing of  the  machine,  the  defendant  may  well  liave  been  liable  for  the  damages 
sustained  by  her  on  account  of  such  ignorance.  But  the  case  discloses  wholly 
different  facts.  It  is  conclusively  shown  from  her  own  evidence,  already  quoted, 
that  she  was  aware  of,  and  fully  appreciated  and  understood,  the  dangers  to 
be  apprehended  from  working  the  machine;  and  it  is  equally  clear,  and  from 
the  same  source  of  information,  that  she  was  perfectly  competent  to  discharge 
this  duty  of  feeding  the  machine  long  before  the  accident  occurred.  She  had 
not,  it  is  true,  received  any  instructions  as  to  its  dangers  from  the  defendant 
or  his  agents,  as  she  says,  but  she  had  acquired  the  information,  in  fact,  from 
the  best  of  all  teachers,  that  of  practical  experience.  She  knew,  therefore, 
all  that  the  instructions  of  the  defendant  would  have  imparted  to  her.  This 
was  enough.  Being  of  age  to  appreciate,  and  having  full  knowledge  of,  the 
danger,  and  at  the  same  time  being  competent  to  perform  the  duty  demanded 
from  her,  the  fact  that  she  was  a  minor  does  not  alter  the  general  rule  of  law 
upon  the  subject  of  employes  taking  upon  themselves  the  risks  which  are  pat- 
ent and  incident  to  the  employment.  De  Qraffy.  Ifew  York  Cent,  etc.,  R.  Co., 
76  N.  Y.  125;  Coombs  v.  New  Bedford  Co.,  102  Mass.  572,  at  585;  Sullivan 
V.  Indian  Cordage  Manvfg  Co.,  113  Mass.  396-398;  King  v.  Boston  rf-  W. 
S.  Co.,  9  Cush.  112.  The  learned  judge,  in  delivering  the  opinion  at  general 
term,  while  stating  that  the  case  was  a  border  one,  observes  that  "it  may  well 
be  that  there  were  methods  of  performing  the  duties  which,  if  duly  commu- 
nicated to  the  plaintiff,  would  have  avoided  the  risks  of  accident. "  But  the 
plaintiff,  in  her  own  evidence,  says  she  was  instructed  as  to  the  method  of 
performing  the  duties  which  she  was  placed  there  to  discharge.  It  is  only 
as  to  the  dangers  to  be  apprehended  from  the  machine  which  she  says  were 
never  imparted  to  her. 

There  seems  still  to  be  another  answer  to  this  part  of  the  plaintiff's  claim; 
and  that  is,  the  injury  did  not  occur  on  account  of  any  act  done  or  omitted  on 
her  part  because  of  any  want  of  knowledge  or  appreciation  of  the  dangers  of 
the  machine.  She  attempted  to  straighten  out  a  "lap"  in  a  collar,  Ihe  fur- 
ther end  of  which  was  caught  by  the  machine.  Her  hand  was  distant  from 
the  rollers  the  whole  length  of  the  collar,  and  but  for  the  unfortunate,  and 
not  to  be  foreseen,  accident,  by  which  her  finger  was  caught  in  the  button-hole, 
and  from  which  she  could  not  extricate  it  in  time,  the  plaintiff's  hand  would 
not  have  been  caught  by  the  rollers.  In  the  act  of  ti7ing  to  straighten  out 
this  "lap"  at  the  time  she  did,  it  is  Impossible  to  hold  that  such  act  was  the 
least  evidence  of  a  lack  of  appreciation  of  or  familiarity  with  the  dangers  of 
the  machine,  and  it  would  have  been  error  to  submit  such  a  proposition  to  a 
jury.  Prima  fade,  it  was  a  perfectly  safe  act,  and  would  have  so  resulted 
but  for  this  accident,  which  no  human  being  would  have  thought  of  as  possi- 
ble to  occur;  and  it  is  not  admissible,  therefore,  to  say  that  the  injuiy  to  the 
plaintiff  arose  from  any  lack  of  knowledge  on  her  part,  even  though  she  had 
received  no  instructions  from  the  defendant. 

3.  The  thii-d  proposition  is  not  borne  out  by  the  facts.  There  is  no  evi- 
dence that  the  father  of  plaintiff  knew  that  she  was  going  to  the  defendant's 
laundry  when  she  first  went,  or  that  he  knew  the  character  of  the  service  she 
pei-formed  there.  It  is  plain,  from  her  own  evidence,  that  she  went  there  to 
obtain  employment  such  as  the  defendant  or  his  agents  might  place  her  at, 
and  she  took  her  turn  at  this  machine,  so  far  as  it  appears,  willingly,  and 
kept  it  safely  for  six  weeks  before  she  was  injured.  As  there  is  no  basis,  in 
fact,  for  the  plaintiff's  claim,  it  is  unnecessary  to  discuss  its  correctness  as  a 
statement  of  the  law. 

These  are  the  chief  grounds  made  by  plaintiff's  counsel  for  an  affirmance  of 
tliis  judgment,  and  we  have  examined  all  that  be  has  urged  with  very  great 
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care  and  attention.  The  case  is  a  most  important  one;  certainly  to  the  plain- 
tiff, wiio  has,  without  any  fault  of  her  own,  sustained  a  most  terrible  and 
painful  and  permanent  injury;  and  her  case  is  one  that  appeals  most  strongly- 
to  the  sympathies  of  every  one.  But  we  do  not  see  how  this  judgment  can 
stand  without  overthrowing  well-settled  and  healthful  principles  of  law. 

We  think  the  motion  for  a  nonsuit  should  have  been  granted,  and  for  that 
reason  ttie  judgment  should  be  reversed,  and  a  new  trial  ordered;  costs  to 
abide  event. 

(All  concur,  except  Suger,  G.  J.,  and  Danfobth,  J.,  dissenting.) 


(lU  Ind.  148) 

PouDER  and  others  ti.  Tatb. 
{Supreme  Court  of  Iruiicma.    May  25,  1887.) 

1.  BXECUTIOR — SUPPLBKENTAL  PrOCEIDHTOS — CoKPLAlNT — EbQUISITIS. 

A  verified  coniplaint  in  a  proceeding  supplementary  to  execution,  which  falls  to 
state  that  the  jad^nent  debtor  resides  in  the  couutv,  or  tiiat  an  execution  has  been 
issued  to  the  sheriff  of  the  county  in  which  he  resicles,  is  bad  on  general  demurrer 
for  want  of  su£Bcient  facts,  under  sections  815,  816,  Rev.  St.  Ind.  1881. 

2.  Demubbex — Genebal  ob  Special. 

Where  a  demurrer  is  in  form  and  substance  a  general  demurrer  as  prescribed  by 
statute,  neither  a  role  of  the  trial  court  requiring  a  brief  statement  of  the  points  re- 
lied on  to  be  filed  therewith,  nor  a  memorandum  calling  attention  to  certain  points 
in  compliance  with  such  rule,  can  alter  the  demurrer  from  a  general  to  a  special 
demurrer,  or  in  any  way  affect  it. 

Appeal  from  superior  court,  Marion  county. 

Bynum  A  Beck,  for  appellants.  Harrison,  MUler  &  Elam  and  Ray,  Kntf- 
ler  &  Berryhill,  for  appellee. 

Mitchell,  J.  A  verified  complaint  in  a  proceeding  supplementary  to  exe- 
cution, filed  with  the  clerk  of  the  superior  court  of  Marlon  county,  omitted  to 
state  whether  or  not  the  judgment  debtor  against  whom  the  proceeding  was 
instituted  resided  in  Marion  county,  or  whether  an  execution  against  his  prop- 
erty had  issued  to  the  sheriff  of  the  county  in  which  he  resided.  The  ques- 
tion is  whether,  notwithstanding  these  omissions,  the  complaint  stated  facts 
sufficient  to  withstand  a  general  demurrer.  Section  816,  Rev.  St.  1881,  reads 
as  follows:  "If,  after  the  issuing  of  an  execution  against  property,  the  exe- 
cution plaintiff,  or  other  person  in  his  behalf,  shall  make  and  file  an  affidavit 
with  the  clerk  of  any  court  of  record  of  any  county,  to  the  effect  that  any 
judgment  debtor  residing  in  such  county  has  property  (describing  it)  which 
be  unjustly  refuses  to  apply  towards  the  satisfaction  of  the  judgment,  the 
court  if  in  session,  or  the  judge  or  clerk  thereof  in  vacation,-8hall  issue  an  or- 
der requiring  the  judgment  debtor  to  appear  forthwith  before  the  court,  or 
before  the  judge  thereof,  to  answer  concerning  the  same,"  In  other  words, 
before  an  order  can  be  made  requiring  a  judgment  debtor  to  appear,  and  an- 
swer concerning  his  property,  an  afiidavit  or  verified  complaint  must  be  filed 
with  the  clerk  of  the  county  in  which  the  debtor  resides,  showing,  among 
other  things,  that  the  latter  is  a  resident  of  the  county  in  which  the  proceed- 
ing is  about  to  be  instituted,  and  that  an  execution  against  his  property  has 
been  issued  to  the  sheriff  of  the  county  in  which  he  resides,  or,  if  he  do  not 
reside  in  the  state,  to  the  sheriff  of  the  county  in  which  the  judgment  was 
rendered.  Sections  815, 816,  Rev.  St.  1881.  Until  a  verified  complaint  or  affi- 
davit to  the  foregoing  effect  is  filed,  no  authority  exists  for  any  court  or  judge 
to  issue  an  order  requiring  the  judgment  debtor  to  appear.  The  complaint 
under  consideration  alleges  that  an  execution  issued  to  the  sheriff  of  Marion 
county  upon  a  judgment  rendered  in  Hamilton  county.  It  does  not  state, 
however,  that  the  judgment  debtor  is  a  resident  of  Marion  county,  nor  that  an 
execution  against  his  property  has  issued  to  the  county  in  which  he  resided^ 
nor  that  he  is  a  non-resident  of  the  state. 
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The  case  is  not  distinguishable  from  Fotoler  v.  Grfffin,  83  Ind.  297,  in 
which  it  was  held  that  a  similar  omission  was  fatal  to  the  validity  of  the  com- 
plaint. In  that  case  the  court  said:  "It  is  just  as  necessary  that  the  com- 
plaint should  show  that  the  execution  had  issued  to  the  proper  county  as  that  it 
had  issued  at  all."  The  statute  enables  a  judgment  creditor  to  pursue  an  ex- 
traordinary remedy  in  aid  of  his  execution,  but  he  can  only  resort  to  this  rem- 
edy by  a  substantial  compliance  with  the  law.  Mittihell  v.  Bray,  106  Ind.  ■ 
265,  6  N.  E.  Eep.  617;  Earl  v.  Sltiles,  98  Ind.  178;  DUlman  v.  Dillman,  90 
Ind.  585.  In  support  of  the  ruling  of  the  court,  it  is  contended  that  the 
omitted  averments  relate  to  or  affect  the  jurisdiction  of  the  court  over  tlie 
person  of  the  judgment  debtor.  Hence,  the'arg^ment  proceeds,  the  objection 
to  the  complaint  could  have  been  reached  only  by  a  demurrer  assigning  as 
cause  that  the  court  had  no  jurisdiction  over  the  person  of  the  defendant,  or 
by  an  answer  to  the  jurisdiction  as  provided  by  section  343,  Rev.  St.  1881. 

As  applicable  to  this  proceeding,  tlie  view  thus  urged  is  not  sustainable. 
Whenever  it  appears  upon  the  face  of  a  complaint  which  in  other  respects 
states  a  cause  of  action  that  the  suit  was  commenced  in  the  wrong  county, 
or  where  the  fact  does  not  appear  in  the  complaint,  but  can  be  shown  never- 
theless, then  the  proviso  to  section  843  applies.  In  such  a  case,  objection 
must  either  be  tal^en  by  demurrer  for  want  of  jurisdiction  or  by  answer.  The 
case  before  us  does  not  come  within  that  rule.  The  statute,  as  has  been  seen, 
requires  that  an  affidavit  should  be  filed  setting  forth  certain  facts.  In  the 
verified  complaint  before  us  certain  facts  necessary  to  be  averred  and  proven 
in  order  that  the  plaintiff  might  be  entitled  to  the  remedy  which  he  is  seek- 
ing to  avail  himself  Of  were  omitted.  When  a  pleading  omits  an  averment 
which  is  necessary  to  establish  the  plaintiff's  right,  orentitlehimtothe  remedy 
or  redress  demanded,  the  omission  or  defect  may  be  reached  bv  a  general  de- 
murrer. Bliss,  Code  PI.  §  413;  2  Work,  Pr.  §  485.  Section  822,  Rev.  St.  1881, 
provides,  in  substance,  tiiat  all  proceedings  under  the  act  relating  to  proceed- 
ingS  supplementary  to  execution,  after  the  order  requiring  parties  to  appear, 
shaU  be  summary,  without  further  pleadings.  "But  the  sufficiency  of  the 
order  and  of  the  affidavit  first  filed  by  the  plaintiff  may  be  tested  by  demurrer 
or  motion  to  dismiss  or  to  strike  out."  It  will  thus  be  seen  that  the  statute 
does  not  permit  pleadings,  as  in  ordinary  civil  actions.  Burkett  v.  Hotman, 
104  Ind.  6-11,  8  N.  E.  Rep.  406.  The  court  tried  the  case  upon  this  theory, 
and  properly  refused  the  defendants  below  permission  to  file  answers  in  bar. 
There  was  thetefore  no  propriety  In  holding  that  objection  to  the  omissions 
above  referred  to  must  have  been  taken  by  answer.  The  demurrer,  as  it  ap- 
pears In  the  record,  was  a  general  demurrer.  It  was  overruled,  and  an  ex- 
ception entered  of  record.  There  is  nothing  in  the  memorandum,  which  the 
clerk  has  copied  into  the  record,  following  the  demurrer,  or  in  what  purports 
to  be  a  rule  of  court,  which  is  also  copied  into  the  record,  and  which  requires 
a  brief  statement  of  the  points  relied  on  to  be  filed  with  a  general  demurrer, 
which  can  exert  any  controlling  influence  on  the  question.  The  statute  pre- 
scribes the  form  of  demurrer,  and  it  may  be  doubted  whether  the  courts  can 
by  rule  add  to  the  form  thus  prescribed.  Doubtless,  if,  in  violation  of  arule 
of  court,  and  possibly  in  the  absence  of  any  rule,  counsel,  upon  request,  should 
refuse  to  state  any  grounds  of  objection  to  the  pleading  to  which  a  demurrer 
had  been  filed.  It  would  be  within  the  discretion  of  the  court  to  reject  the  de- 
murrer. Sluss  V.  Shrewsbury,  18  Ind.  79;  Uhrig  v.  Sinex,  32  Ind.  498.  The 
demurrer  was,  however,  entertained  by  the  court,  and  an  exception  taken  and 
allowed  to  the  ruling.  The  memorandum  which  follows  in  the  record  is  no 
part  of  the  demurrer.  It  is  not  signed  by  any  one;  and,  even  if  it  had  been, 
the  demutreras  filed  being  general,  the  points  stated,  in  compliance  with  the 
rule,  could  not  have  the  effect  to  restrict  the  demurrer,  and  make  it  a  special 
instead  of  a  general  demurrer.  True  it  is  that  cdunsel  owe  it  to  the  courts 
and  to  themselves  to  deal  fairly,  and  disclose  the  real  grounds  of  objection  to 
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a  pleading,  but  we  know  of  no  method  by  which  they  can  be  compelled  to  do 
80  either  by  a  rule  of  court  or  otherwise. 

For  the  error  in  overruling  the  demurrer  to  the  verified  complaint,  the  judg- 
ment is  reversed.  This  conclusion  renders  it  unnecessary  that  we  should  con- 
sider other  questions  made  in  the  case.    Judgment  reversed,  with  costs. 


an  Ind.  193) 

Blair  and  others  v.  Kiger  and  others. 

(Sujyreme  Court  of  Indiajta.    May  25,  1887.) 

ExinxsT  Domain — Wabash  it;  Esis  Cabal — Damagbb — Frbsvmftiok  of  Patmekt. 

I>and  was  taken  possession  of  by  the  Wabash  &  Erie  Canal  Company  in  1846. 
Timber  was  cot  off  of  it,  a  basin  or  reservoir  was  formed  by  the  construction  of 
banks,  water  was  thrown  into  it  by  means  of  a  dam,  and  the  pond  thus  formed  was 
used  as  a  part  of  the  canal.  BelA  that,  after  the  lapse  of  such  a  period,  the  pre- 
BUDiption  is  that  the  damages  arising  from  the  appropriation  of  the  land  were  paid 
or  waived,  and  that  the  canal  company  acquired  the  fee  in  the  land  seized. 

Appeal  from  circuit  court,  Fountain  county. 

Neheker  &  Dochterman  and  BenJ.  Crane,  for  appellants.  Thomas  F.  Da- 
vidson, for  appellees. 

Elliott,  J.  The  stipulations  of  the  parties  narrow  this  investigation  to 
the  question  of  the  nature  and  extent  of  the  interest  taken  by  the  Wabash  & 
Erie  Canal  CJompany  in  the  land  in  controversy. 

In  1346  or  1847  tlie  canal  company  took  possession  of  the  land  in  dispute, 
and  uit  down  and  burned  the  timl^er  growing  on  it.  A  stream  called  "Coal 
Greek"  runs  thruugli  the  land,  and  crosses  the  canal  a  short  distance  below 
the  land  claimed  by  the  appellant.  At  the  point  where  the  stream  intersected 
the  canal,  a  dam  was  constructed,  for  the  purpose  of  making  a  reservoir  for 
supplying  the  canal.  Guard  banks  were  constructed  for  more  than  half  a 
mile  up  the  creek,  for  the  purpose  of  forming  a  basin,  and  locks  were  con- 
structed at  each  end  of  the  dam.  The  omal  was  fed  from  the  water  collected 
In  tfie  bas^n,  and  boats  passed  through  it.  Prior  to  the  removal  of  the  tim< 
ber,  a  survey  was  made,  and  the  number  of  acres  required  for  the  reservoir 
was  ascertained.  . 

The  acts  of  the  canal  company  in  1846  must  be  regarded  as  an  appropria- 
tion of  the  land,  and,  after  the  long  period  that  has  elapsed  since  the  seizure 
of  possession,  the  presumption  is  that  damages  were  assessed  and  tendered, 
or  were  waived.  Brookville,  etc.,  Co.  v.  Sutler,.  91  Ind.  134-185;  Copley, 
Const.  Law,  (5th  Ed.)  695.  If  there  was  an  appropriation  of  the  land  for 
the  purposes  of  the  ciinalt  then,  u^der  the  rule  declared  in  the  decisions  of 
this  court,  the  canal  company  acquired  the  fee.  Water- Works  Co,  v.  Burk- 
hart,  41  Ind.  8C4;  Nelson  v.  Fleming,  66  Ind.  310;  Cromie  v.  Board,  71 
Ind.  208;  City  v.  Shirk,  88  Ind.  563;  Brookville,  etc.,  Co.  v.  Butler,  supra} 
Shirk  V.  Bfiard,  106  Ind.  573,  6  K.  E.  R6p.  705,  and  7  N.  E.  liep.  251;  Frank 
v.  BvansvUle,  etc.,  Co.,  ante,  105.  (this  term.) 

In  our  opinion  there  was  an  appropriation  of  the  land  for  the  canal,  for  it 
seems  quite  clear  to  us  that  the  reservoir  was  part  of  the  canal,  and  not 
merely  an  incident.  Indiana,  etc.,  Co.  v.  State,  53  Ind.  575;  Sheets  v.  Sel- 
den,  2  Wall.  177.  Reservoirs  for  supplying  the  canal  with  water  are  as  much 
part  of  the  canal  as  the  locks  and  channel.-  The  case  is  entirely  unlike  Brook- 
ville, etc.,  Co.  V.  Butler,  supra,  fox  here  the  land  was  taken  and  used  for  a 
purpoao  essential  to  the  existence  of  the  canal,  while  there  the  pond  was  no 
part  of  the  canal.  In  that  case  we  Siiid:  "The  pond  which  formed  is  not 
shown  to  have  been  a  reservoir  or  basin  of  the  canal,  nor  to  have  constituted 
any  part  of  the  channel."  Here  the  basin  was  constructed  as  part  of  the 
canal;  and  the  land  was  appropriated  for  that  purpose.    Judgment  affirmed. 
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(m  Ind.  163) 

Joyce  and  others  v.  Hamilton  and  others. 
(Supreme  Court  of  Indiana.    May  26.  1887.) 

1.  ADVAHCEMEKT — iNTKSTIOlr. 

Merely  allowing  an  heir  to  take  possession  of  land,  with  the  expressed  intention, 
on  the  part  of  the  ancestor,  of  permitting  the  heir  to  use  it  during  !iis  life,  and  then 
that  it  should  go  to  the  lieir's  children,  does  not  divest  the  ancestor  of  the  control 
of  the  property,  and  does  not  constitute  an  advHnceiuent.' 

2.  Evidence — CoMPirBNOY — Admissions  of  ANCEsroa. 

Where,  in  an  action  to  quiet  title,  the  plaintiffs  claim  under  an  alleged  advance- 
ment, and  do  not  couiine  their  evidence  to  any  definite  or  particular  contract,  but 
rely  on  admissions  made  by  their  ancestor  to  various  persons,  at  various  times  cov- 
ering an  entire  year,  evidence  for  the  defense  of  a  conversation  bad  within  that 
time,  in  which  the  ancestor  made  different  statements,  is  admissible,  no  convey- 
ance to  the  plaintiffs  before  such  oonveisation  being  shown. 

Appeal  from  circuit  court.  Rush  county. 

Puntennay  &  Irwin  and  Thomas  &  Spann,  for  appellants.  Ben.  L.  Smith, 
C.  Cambei-n,  and  T.  J.  Newkirk,  for  appellees. 

NiBLACK,  J.  Complaint  by  Mary  B.  Joyce  and  John  F.  Joyce,  her  hus- 
band, against  Martha  J.  Hamilton  and  Rebecca  Hamilton,  to  quiet  title  to  a 
tract  of  land  in  Rush  county. 

The  complaint  was  in  four  paragraphs,  but  the  first  and  second  were  with- 
drawn before  the  cause  was  tried.  The  third  paragraph  averred  that  the 
plaintiff  Mary  B.  Joyce  was  the  daughter  of  one  Francis  M.  Hamilton,  who 
bad  died  testate;  that  in  1880  the  deoedent  was  the  owner  of  the  land  in  con- 
troversy, particularly  describing  it,  and  that  he  then  gave  it  to  her,  the  said 
Mary  B.  Joyce,  as  an  advancement  out  of  his  estate;  that  soon  afterwards 
the  plaintiffs,  with  the  knowledge  and  consent  of  the  decedent,  went  into  the 
possession  of  said  tract  of  land,  and  had  ever  since  continued  in  such  posses- 
sion, haviuK  in  the  mean  time  paid  the  taxes,  and  made  valuable  and  lasting 
improvements  on  the  same;  that  afterwards,  on  the  twenty-first  day  of  March, 
1883,  the  decedent,  being  still  in  life,  conveyed  said  tract  of  land,  in  consider- 
ation of  natural  love  and  affection,  to  the  defendants;  that  the  defendant 
Martha  J.  Hamilton  was  then  the  decedent's  wife,  being  his  second  wife; 
that  the  defendant  Rebecca  Hamilton  was  the  mother  of  the  decedent;  that 
such  conveyance  was  a  cloud  upon  the  title  of  the  plaintiff  Mary  B.  Joyce, 
which  it  WHS  demanded  should  be  quieted.  The  fourth  paragraph  was  sub- 
stantially similar  to  the  third,  except  that  it  averred  that  the  land  was  ad- 
vanced to  both  of  the  plaintiffs. 

The  court,  after  having  heard  the  evidence,  made  a  special  Bnding  of  the 
facts,  which  was  to  the  effect  that  said  Mary  B.  Joyce  was  the  daughter  of 
the  said  Francis  M.  Hamilton,  who  died  testate  on  the  eighth  day  of  June, 
1883;  that  the  said  Francis  M.  Hamilton  was,  for  some  time  before  his  death, 
the  owner  of  a  large  amount  of  real  estate  in  said  county  of  Rush,  of  which 
the  tract  of  land  described  in  the  complaint  constituted  a  part;  that,  by  the 
direction  and  with  the  consent  of  the  said  Francis  M.  Hamilton,  the  said 
Mary  B.  Joyce,  with  her  husband,  the  said  John  F.  Joyce,  had  on  or  about 
the  first  day  of  March,  1881,  entered  into  the  possession  of  said  tract  of  land, 
and  had  ever  since  continued  in  the  possession  thereof;  that  the  plaintiffs  had 
previously,  that  is  to  say,  during  the  fall  of  1880,  sowed  wheat  on  said  tract 
of  land;  that  at  the  time  the  plaintiffs  moved  onto  the  land  it  was  the  inten- 
tion of  said  Francis  M.  Hamilton  that  the  said  Mary  B.  Joyce  should,  with 
her  husband,  reside  thereon  as  long  as  he,  the  said  Francis  M.  Hamilton, 
might  live,  and  that  at  his  death  she  should  take  a  life-estate  in  the  land,  and 

>Ag  to  what  amounts  to  an  advancement,  see  Appeal  of  Mengel,  (Pa.)  9  AU.  Bep 
439;  Wallace  v.  Dubois,  (Md.)  4  Atl.  Kep.  404. 
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that  at  her  death  the  same  should  become  the  property  of  her  children  begot- 
ten in  wedlock,  and  that,  should  she  die  without  leaving  such  children,  the 
land  should  go  to  her  heirs  of  the  same  blood;  that  during  the  life-time  of  the 
said  Francis  M.  Hamilton  she,  the  said  Mary,  should  keep  the  said  land  in  re- 
pair, and  pay  the  taxes  thereon,  and  receive  the  proceeds  thereof;  that  while 
the  said  Mary  B.  Joyce  and  her  husband  were  in  possession  of  the  land  dur- 
ing  the  life-time  of  the  said  Francis  M.  Hamilton,  and  with  his  knowledge, 
they  made  lasting  and  valuable  improvements  on  the  same,  by  repairing  and 
adding  to  the  dwelling-house,  building  fence,  blowing  out  stumps,  and  plant- 
ing fruit  trees,  the  v^ue  of  such  improvements  ranging  from  $250  to  $300; 
that  on  the  twenty-first  day  of  March,  1883,  the  said  Francis  M.  Hamilton, 
by  his  warranty  deed,  conveyed  the  tract  of  land  in  dispute  to  the  defendants, 
one  of  them  being  his  wife,  and  the  other  his  mother,  as  alleged  in  the  com- 
plaint; that  said  conveyance  was  made  without  any  valuable  consideration, 
and  without  the  knowledge  or  consent  of  the  plaintiffs.  From  the  facts 
thus  found,  the  court  came  to  the  conclusion  that  the  plaintiffs  were  not  en- 
titled to  the  relief  demanded;  and  over  exceptions  reserved,  and  a  motion  for 
a  new  trial,  judgment  was  accordingly  awarded  in  favor  of  the  defendants. 

The  facts  as  thus  found  by  the  court  did  not  support  the  averment  that 
Francis  M.  Hamilton  bad  in  his  life-time  advanced  the  land  in  controversy  to 
Mrs.  Joyce.  Nor  did  they  establish  a  binding  obligation  on  him  either  to 
convey  or  devise  the  land  to  her.  There  is  an  essential  difference  between  an 
expressed  intention  to  do  a  g^ven  thing,  and  an  absolute  undertaking  to  doit. 
Bhockey  v.  Mills,  71  Ind.  288;  Meeoh  v.  Lamon,  103  Ind.  516,  8  N.  E.  Eep. 
159.  The  fair  inference  from  the  facts  in  question  is  that,  after  the  plain- 
tiffs went  into  the  possession  of  the  land,  the  ancestor,  Hamilton,  changed  his 
mind  as  to  the  ultimate  disposition  he  wished  to  make  of  the  property,  and 
that  he  accordingly  made  a  disposition  of  it  different  from  that  which  he  in- 
tended when  he  permitted  the  plaintiffs  to  take  possession.  There  is  nothing 
in  the  special  finding  justifying  the  conclusion  that  he,  the  ancestor,  ever 
parted  either  with  the  title  or  the  control  of  the  property,  until  he  conveyed  it 
to  the  defendants.  To  constitute  an  advancement,  the  ancestor  must,  in  his 
life-time,  divest  himself  of  all  interest  in  the  property  set  apart  to  the  heir. 
Crosby  v.  Covington,  24  Miss.  619;  Smith  v.  Smith,  5  Ves.  721;  Williams, 
Ex'rs,  150. 

In  the  introduction  of  their  evidence  the  plaintiffs  did  not  confine  them- 
selves ta  any  definite  or  distinct  contract  with  Francis  M.  Hamilton  as  to  the 
terms  and  conditions  upon  which  they  entered  upon  and  occupied  the  land  in 
suit,  but  relied  on  proof  of  various  conversations,  in  the  nature  of  admis- 
sions, which  the  said  Hamilton  had  with  the  different  persons ;  the  first  con- 
versation referred  to  occurring  in  the  spring  of  1880,  and  the  last  some  time 
after  the  plaintiffs  obtained  possession  of  the  land,  which  was  in  the  spring 
of  1881. 

One  Newkirk  was  called  as  a  witness  by  the.  defendants,  and,  over  the  ob- 
jection of  the  plaintiffs,  testified  to  a  conversation  which  he  claimed  to  have 
had  with  Hamilton  in  December,  1880,  or  January,  1881,  in  wliicb  the  latter 
stated  his  intention  in  regard  to  the  land  in  litigation,  and  the  object  he  had 
in  view  in  permitting  the  plaintiffs  to  take  charge  of  it,  differently,  in  some  es- 
sential respects,  from  his  declarations  on  the  same  subject  as  sworn  to  by 
some  of  the  witnesses  for  the  plaintiffs.  The  ground  of  objection  to  Kew- 
kirk's  testimony  was  that,  as  there  was  evidence  tending  to  show  that  some 
kind  of  an  agreement  concerning  the  land  had  been  reached  as  early  as  the 
month  of  May  previous,  and  as  the  plaintiff  had  before  that  time  sowed  wheat 
on  the  land,  the  admissions  and  declarations  of  Hamilton,  made  at  so  late  a 
period,  were  inadmissible  to  impair  the  claim  of  the  plaintiffs  to  an  abso- 
lute title  to  the  land.  But,  as  has  been  seen,  the  time  referred  to  by  New- 
kirk was  within  the  period  covered  by  the  witnesses  for  the  plaintiffs,  and 
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was  anterior  to  tbe  timeat  which  the  plaintifls  came  into  possession.  The 
plaintiffs  consequently  had  no  leaaon  to  complain  of  the  ddmisaion  of  New- 
kiik'8  testimony.  If  Hamilton  had  previously  conveyed  the  piopeiiy  to  the 
plaintiffs,  a  different  rule  would  prevail.  Harness  v.  Harness,  ^  Ind.  384; 
MoFerran  v.  MoFerran,  69  Ind.  29. 

The  death  of  Bebeoca  Hamilton  having  been  suggestt^,  it  is  ordered  that 
judgment  be  entered  as  of  the  May  term,  1885,  during  which  tiiis  cause  was 
submitted. 

The  judgment  is  affirmed,  with  costs. 


(lU  Ind.  196) 

Wabash,  St.  L.  &  P.  Bt.  C5o.  v.  Fabvxs. 

{SupreTiu  Court  of  Indiana.    May  26,  1887.) 

1.  MaSTSB  and  SeBVANT — KSGLIGEifCB — Ihdefbsdeiit  Costraciob — LlABILDrr. 

Where  work  which  is  in  itself  battnless  and  lawful  when  carefully  condacted.  Is 
let  by  an  employer,  who  merely  prescribes  the  end,  to  one  who  undertakes  to  ao* 
couiplish  that  end  by  means  wbich  he  is  to  employ  at  his  own  discretion,  so  that 
the  relation  of  master  and  servant  does  not  exist,  the  employer  is  not  liable  to  one 
who  is  injured  by  the  negligent  use  of  the  means  employed. 

2.  Neomgbncb — Stbam-Enginb — Ndisance — Feightemino  Hobses. 

The  operation  of  a  portable  en^iue  six  feet  or  more  from  a  pnbHo  high  wayls  not 
necessarily  a  nnisance;  and  a  railroad  company  is  not  liable  for  negligence  of  ao 
independent  contractor,  owning  such  engine,  in  operating  it  in  such  manner  as  to 
frighten  a  horse  upon  the  highway. 

Appeal  from  circait  court,  De  Kalb  county. 

C.  B.  A  W.  V.  Stuart,  for  appellant.    Charles  Emanuel,  for  appellee. 

Mitchell,  J.  This  action  was  brought  by  Farver  against  the  railway  com- 
pany to  recover  damages  for  personal  injuries  alleged  to  have  been  sustained 
by  him  while  lawfully  pursuing  his  way  along  a  public  highway  in  a  carriage 
wbich  was  overturned  in  consequence  of  his  horse  having  taken  fright  at  a 
portable  steam-engine  alleged  to  have  been  negligently  placed  in  or  near  the 
highway  by  the  company.  The  confused  state  of  the  record  makes  it  difficult 
to  determine  whether  the  case  was  tried  upon  one  or  both  the  complaints 
which  are  copied  into  the  transcript.  Although  the  one  filed  last  is  styled 
an  amended  complaint,  the  subsequent  proceedings  indicate  that  both  were 
treated  as  in  the  record.  The  case  seems  to  tiave  been  tried  upon  tliat  theory. 
Counsel  are  at  variance,  however,  as  to  this  matter,  but  the  view  we  take  of 
the  case  makes  it  quite  immaterial  whether  it  be  one  way  or  the  other.  The 
evidence  tends  to  show,  without  contlict  or  substantial  dispute,  that  in  Sep- 
tember, 1882,  the  railway  company  was  engaged  in  constructing  a  well  or  res- 
ervoirfrom  which  to  supply  a  water  station  on  the  line  of  its  road  near  Au- 
burn, Ind.  Running  water  interfered  with  the  work,  and  it  became  neces- 
sary to  cause  the  accumulating  water  to  be  pumped  out  of  the  way,  so  as  to 
prevent  it  from  running  into  the  well  or  reservoir  which  was  in  process  of 
construction.  The  construction  of  the  well,  and  laying  pipes  thence  to  the 
water  station,  had  been  committed  to  the  charge  of  a  Mr.  Kress,  an  employe 
of  the  railway,  who,  with  a  force  of  men  under  his  control,  was  engaged  in 
providing  means  to  supply  the  station  with  water.  Williams,  who  resided  in 
or  near  Auburn,  was  the  owner  of  a  small  portable  steam-engine,  which  he 
was  accustomed  to  employ  in  sawing  wood,  threshing  grain,  pumping  water, 
and  the  like,  as  opportunity  offered.  He  contracted  with  Kress,  for  a  stipu- 
lated per  diem,  to  furnish  and  operate  his  engine  in  pumping,  at  such  times 
as  might  be  necessary,  in  order  to  keep  the  water  from  interfering  with  the 
work  which  the  latter  was  constructing.  Williams  agreed  to  furnish  his  en- 
gine, and  personally  superintend  the  running  of  it,  and  to  provide  and  pay 
for  such  assistance  as  he  needed  in  keeping  the  water  from  obstructing  the 
progress  of  the  work.    If  it  became  necessary  that  be  should  run  the  engine 
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at  night,  h6  'was  to  receive  extra  compensation.  In  pureuanoe  of  this  agree* 
ment,  the  latter  placed  his  engine  in  a  vacant  lot,  Bome  six  feet  or  more  out- 
side the  line  of  a  public  highway  which  intersected  the  railway  eompany'a 
line  at  or  near  the  point  where  the  reservoir  was  being  constructed.  So  far  as 
appears,  he  selected  the  location  of  the  engine,  and  controlled  its  operation,  as 
the  work  he  engaged  to  do  required.  When  the  accumulated  water  was 
pumped  down  to  a  certain  level,  or  when  persons  were  passing  on  the  high- 
way,  the  engine  was  stopped:  and,  when  the  water  rose  to  a  certain  heigtit, 
the  pumping  was  resumed.  "While  Williams  was  thus  engaged  in  carrj'ing 
out  his  agreement,  the  plaintiff's  horse,  in  passing  along  the  adjacent  high- 
way, took  frigl\t  at  the  engine,  and  became  unmanageable.  The  plaintiJS  was 
thrown  from  his  carriage  and  injured.  The  question  is  whether,  under  the 
circumstances,  the  railway  company  is  liable  for  the  negligence  oif  'Williams, 
assuming  that  he  was  negligent  in  operating  bis  engine  so  near  the  public 
highway. 

The  rule  which  controls  in  cases  of  this  class  has  become  well  established, 
and  has  more  than  once  been  recognized  and  applied  by  this  court.  Kyan  v. 
Curran,  64  Ind.  845;  Sesseiigut  v.  Posey,  67  Ind.  408;  City  of  Logansport  y . 
Dtek,  70  Ind.  65.  Under  this  rules  where  work  which  does  not  necessarily 
create  a  nuisance,  but  is  in  itself  harmless  and  lawful  when  carefully  con- 
ducted, is  let  by  an  employer,  who  merely  prescribes  the  end,  to  another, 
who  undertakes  to  accomplish  the  end  prescribed  by  means  which  he  is  to 
employ  at  his  discrertion,  the  latter  is,  in  respect  to  the  means  employed,  the 
master.  If,  during  the  progress  of  the  work,  a  third  person  sustains  injury 
by  the  negligent  use  of  the  means  employed  and  controlled  by  the  contractor, 
the  employer  is  not  answerable.  The  inquiry  in  such  a  case  is,  did  the  re- 
lation of  master  and  servant  subsist  between  the  person  for  whom  the  work 
was  done  and  the  person  whose  negligence  occasioned  the  injnryP  If,  in 
rendering  the  service,  the  person  whose  negligence  caused  the  injury  was  in 
thd  course  of  accomplishing  a  given  end  for  his  employer  by  means  and 
methods  over  which  the  latter  had  no  control,  but  which  were  subject  to  the 
exclusive  control  of  the  person  employed,  then  such  person  is  exercising  an 
independent  employment,  and  the  employer  is  not  liahleV  If.  on  the  other 
hand,  the  end  to  be  accomplished  was  unlawful,  or  if,  in  and  of  itself,  it  nec- 
essarily resulted  in  the  creation  of  a  nuisance,,  or  in  making  a  place  danger- 
ous which  the  employer  was  under  a  peculiar  obligation  to  keep  secure,  then, 
regardless  of  the  relation  which  existed  between  the  employer  and  the  person 
whose  negligent  conduct  caused  the  injury,  the  employer  is  liable  for  a  breach 
of  duty.  Cuffy.  Newark,  eW.,  R.  Co.,  85  N.  J.  Law,  17,  S  Amer.  Law  Reg. 
(N.  8.)  541;  Smith  v.  Simmons,  103  Pa.  St.  32;  Harrison  v.  Collins,  86 Pa. 
8t.  153;  School-District,  etc.,  v.  Fuess,  98  Pa.  St.  600;  Hunt  v.  Pennsyl- 
vania R.  Co.,  51  Pa.  St.  475;  Callahan  v.  Burlington,  etc.,  Co.,  23  Iowa,  562; 
Eaton  V.  European,  etc.,  Co.,  59  Me.  520;  De  Forrest  v.  Wright,  2  Mich.  368; 
Moore  v.  Sanbome,  Id.  520;  Corbin  v.  American  Mills,  ZI  Conn.  274;  Bailey 
V.  Troy,  etc.,  R.  Co.  57  Vt.  252;  Woods,  Mast.  &  Serv.  §  313  et  passim; 
€ool(^.  Torts,  548.  The  application  of  the  foregoing  principles  to  the  facts  in 
hand  leads  to  the  conclusion  that  the  appellant  was  not  liable.  The  work  con- 
tracted to  be  done  was  not  in  itself  unlawful,  nor  was  it  necessarily  a  nuisance 
to  operate  a  portable  steam-engine  in  a  careful  manner  in  close  proximity  to 
a  public  higiiway.    Injury  could  only  result  from  its  negligent  use. 

It  would  not  do  to  say  that  the  operation  of  a  portable  engine,  near  a  pub- 
lic highway,  necessarily  resulted  in  creating  a  nuisance,  when  it  is  according 
to  daily  experience,  during  certain  seasons  of  the  year,  to  see  steam  threshing- 
machines  in  operation  on  every  hand,  and  often  necessarily  close  to  public 
highways.  Road  engines,  propelled  by  steam,  and  portable  engines  operated 
by  steam«  have  become  familiar  in  every  agricultural  community.  To  declare 
that  their  use  near  or  their  passage  over  a  public  highway  constituted  a  nul- 
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sance  wotdd  be  practlnallj  to  prohibit  their  use  in  Uie  manner  In  which  th^ 
are  customarily  employed,  and  moved  from  place  to  place.  It  must  be  sup- 
posed that  horses  of  ordinary  gentleness  have  become  so  familiar  with  these 
objects  as  to  be  safe  when  under  careful  guidance.  PMlet  v.  Simmert,  106 
Pa.  St.  95;  Gilbert  v.  Flint  etc.,  K.  Co.,  61  Mich.  488,  16  N.  W.  Kep.  868; 
Macomher  v.  Nichols,  34  Mich.  212.  Now,  as  to  the  relation  l)etween  the 
railroad  company  and  Williams,  keeping  in  view  the  rule  that  where  an  employe 
is  exercising  an  independent  employment,  and  is  not  under  the  control  and 
direction  of  the  employer,  the  latter  is  not  responsible  for  the  negligence  or 
misdoings  of  the  former.  King  v.  Railroad  Co.,  66  N.  Y.  181.  It  is  no- 
where denied  but  that  Williams  was  employed  to  furnish  and  superintend  the 
running  of  his  engine,  to  the  end  that  the  water  might  be  pumped  out  of  the 
way,  so  as  to  admit  of  the  prosecution  of  the  work  in  which  the  railway  com- 
pany was  engaged.  In  respect  to  the  engine,  and  the  manner  of  operating  it, 
he  was  the  sole  master,  and  had  the  right  to  employ  whomsoever  he  pleas^  to 
assist  him.  Neither  the  railway  company,  nor  any  of  its  employes,  bad  the 
right  to  run  the  engine,  or  interfere  in  the  manner  of  its  running,  nor  to  di- 
rect its  owner  how  or  when  it  should  l)e  run.  The  only  right  the  company 
had,  in  respect  to  the  matter,  was  to  require  Williams  to  accomplish  the  end 
of  keeping  the  water  out  of  the  way  of  its  workmen.  In  respect  to  hie  engine 
and  its  control,  and  his  liability  for  its  negligent  use,  the  latter  was  as  much 
an  independent  contractor,  when  pumping  water  for  the  railroad  company, 
aa  when  sawing  wood  or  threshing  wheat  for  persons  in  the  neightiorhood. 
His  relation  to  the  railroad  company  while  executing  his  contract  for  it  was 
precisely  the  same  as  to  others  while  executing  work  for  them  with  his  engine, 
under  contracts.  It  would  be  a  startling  proposition  to  afQrm  that  every  per- 
son who  employs  the  owner  of  an  engine  and  machinery  to  saw  wood  or 
thresh  his  crop  would  be  liable  to  any  person  who  might  be  hurt  through  the 
negligence  of  the  operator  or  his  assistants,  although  the  employer  had  no  con- 
trol over  the  machinery,  and  no  immediate  direction  over  those  engaged  in  Its 
operation. 

The  conclusion  thus  reached  upon  the  facte  renders  It  unnecessary  that  we 
should  examine  in  detail  all  the  various  questions  discussed  in  the  briefs. 
The  evidence  does  not  sustain  the  finding. 

The  court  erred  in  overruling  the  motion  for  a  new  trial.  Judgment  re- 
versed, with  costs. 


on  Ind.  410) 

BoABD  OF  C!ou'b8  OF  MoNTOOMEBY  Co.  V.  F1T1.1.EN  and  otheis.* 

(Supreme  Cburt  <if  Indicma.    May  27,  1887.) 

1.  SiATom— RsPBAi/— Obavhi  Soadb. 

In  view  of  the  declaration  in  the  Indiana  gravel-road  act  of  April  8, 188S,  that 
"This  act  is  not  Intended  to  repeal  any  law  now  in  force  for  the  constraction  of., 
gravel  or  macadamized  roads,"  the  act  of  March  S,  1877,  is  not  repealed  by  implica- 
tion by  the  act  of  1886,  although  the  two  statutes  relate  to  the  same  subject-matter, 
but  it  must  be  presunied  that  the  legislature  Intended  to  establish  two  systems  fat 
the  constmction  of  gravel-roads;  following  iioMruon  y.Mippey,atUe,  141. 

%.  Qbavsl  Roam — AssrasMsm — Gouhty  Cohmissiohibs. 

In  Indiana  the  expense  of  constructing  eravel  roads  being  payable  by  the  adjoin- 
ing proprietors,  and  not  by  the  county,  the  board  of  county  commissioners  may 
order  an  additional  assessment  of  beneflts  in  case  the  first  proves  inadequate  to  pay 
the  cost  of  construction,  and  may  do  so  without  a  petition,  and  upon  tltdrown  mo- 
tion. 

S.  Bamb— V1BWKB8. 

Although  the  county  commissioners  may  order  an  additional  assessment  of  ben- 
efits, they  cannot  tlieiiiselves  assess  the  amount  to  be  paid  by  the  land-owners,  ra. 
spectively,  but  must  refer  the  matter  to  the  viewers  as  in  the  first  instance;  ioUow- 
ing  0avm  v.  Board  Oom'n,  81  Ind.  480. 

>  Rebearlng  denied,  U  K.  B.  S71.    Bee  W  N.  B.  771.    Rebearlng  denied. 
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Appeal  from  circuit  court,  Montgomery  countj. 

J.  H.  Bur/ord,  Paul  &  Humphries,  Benjamin  &  Crane,  and  Thompson  A 
West,  for  appellant.  Wright  &  Bellers  and  Kennedy  &  Kennedy,  for  appeU 
lees. 

Elliott,  J.  In  the  case  -of  Boiinson  v.  Rippey,  ante,  141,  we  field,  after  a 
very  full  examination  of  the  question,  that  the  act  of  April  8, 1885,  entitled  "  An 
act  concerning  gravel  and  macadamized  roads,"  did  not  repeal  the  former  acts 
covering  that  subject,  and  that  decision  disposes  of  one  of  the  important  ques- 
tions in  this  case.  As  the  act  of  1877  was  not  repealed,  assessments  and  pro- 
ceedings  under  it  are  not  affected  by  the  later  statute,  and  the  authority  con- 
ferred upon  the  board  of  commissioners  by  the  act  of  1877  still  exists.  The 
questions  in  this  case  not  disposed  of  by  the  decision  in  Sobinson  v.  Rippey 
are  these:  First,  has  the  board  of  commissioners  authority  to  make  an  addi- 
tional assessment  to  pay  the  cost  of  the  improvement  in  case  the  original  as- 
sessment proves  insufficient?  Second,  can  the  board  of  commissioners  of  its 
own  motion,  and  without  a  petition,  direct  the  levying  of  an  additional  as- 
sessment? Third,  can  the  board  itself  determine  the  additional  amount  to 
be  assessed  against  the  land-owners,  respectively,  or  must  it  refer  the  matter 
to  the  viewers,  as  in  the  first  instance,  to  determine  and  report  the  amount  to 
be  assessed  as  benefits  ?    Of  these  questions  in  their  order. 

1.  The  purpose  of  the  legislature,  in  the  enactment  of  our  gravel-road  laws, 
is  very  plainly  apparent,  for  it  appears  everywhere  throughout  the  statutes, 
in  their  express  provisions,  in  their  general  scope,  and  in  the  character  of  the 
machinery  provided  for  carrying  the  law  into  effect.  It  is  impossible  to  mis- 
take the  purpose  of  the  legislature,  for  nothing  can  be  clearer  than  that  it  was 
the  intention  to  make  the  land  benefited  by  the  improvement  bear  the  ex- 
pense. It  was  not  intended  that  the  expense  should  be  paid  out  of  the  county 
treasury  in  any  event,  but  that  it  should  in  aU  cases  be  paid  by  those  who  re- 
ceived a  speciid  benefit.  This  intention  it  is  the  duty  of  the  courts  to  carry 
into  effect  if  it  can  be  done  without  doing  violence  to  the  language  employed 
by  the  legislature. 

It  is  a  familiar  rule  that  the  grant  of  a  principal  power  carries,  by  a  neces- 
sary implication,  all  incidental  powers  essential  to  the  effectual  exercise  of  the 
principal  power.  In  this  case  the  principal  power  granted  is  to  improve  high- 
ways at  the  cost  of  adjacent  land-owners,  and  all  incidental  powers  necessary 
to  the  exercise  of  this  principal  power  are  vested  in  the  tribunal  to  which  it  is 
granted.  If  all  the  expense  must  be  paid  by  the  property  benefited,  and  the 
board  of  commissioners  are  clothed  with  the  power  to  compel  the  property  to 
bear  tliat  burden,  then  it  must  possess  the  means  of  effectively  exercising 
that  power.  It  would  be  idle  to  declare  that  the  Iroard  has  power  to  oompd 
the  property  to  pay  the  cost  of  improving  the  highway,  and  yet  deny  it  the 
means  of  effectively  exercising  that  power.  Once  it  is  granted  that  the  law 
charges  the  entire  expense  of  improving  the  highway  upon  those  specially  ben- 
efited, it  must  follow  that  it  possesses  the  incidental  power  to  put  and  con- 
tinue in  motion  the  machinery  by  means  of  which  the  power  is  executed.  It 
is  important  to  keep  constantly  in  mind  that  the  law  requires  that  the  entire 
cost  shall  be  collected  from  the  property-owners;  for  it  was  not  intended  that 
in  any  event,  nor  upon  any  possible  contingency,  should  the  cost  be  paid  out 
of  the  county  treasury-.  As  the  clear  intention  of  the  legislature  was  that  the 
whole  expense  of  the  improvement  should  be  paid  by  the  property  benefited, 
it  mdst  follow  that  the  power  to  carry  into  effect  the  intention  of  the  legisla- 
ture is  a  continuing  one,  and  that  it  is  not  exhausted  by  its  exercise  in  the 
first  instance.  There  arei  many  cases  in  which  a  power  will  be  deemed  a  con- 
tinuing one  without  any  express  declaration  to  that  effect.  Macy  v.  City,  17 
Ind.  267;  Welch  v.  Boioen,  103  Ind.  252,  2  N.  E.  Rep.  722;  Goszler  v.  Corpo- 
ration of  Qeorgetown,  6  Wheat.  593.    It  seems  to  us  that  the  power  of  the 
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commissioners  to  assess  the  entire  cost  of  the  improvement  upon  the  prop- 
erty must  be  deemed  a  continuing  one;  since,  if  it  be  held  otherwise,  there  are 
cases  in  which  the  leading  and  manifest  purpose  of  the  legislature  cannot  be 
carried  into  effect.  If  it  be  true,  as  surely  it  is,  that  the  purpose  was  to  make 
the  property  bear  the  whole  expense,  then  it  must  also  be  true  that  there  is  a 
power  lodged  somewhere,  to  execute  this  purpos.e.  The  one  proposition  nec- 
essarily leads  to  the  establishment  of  the  other.  Again,  if  it  be  true  that- there 
is  a,  power  to  carry  the  clearly  manifested  legislative  purpose  Into  execution, 
then  it  must  also  be  true  that  the  power  to  make  an  additional  assessment  ex- 
ists in  all  cases  where  it  is  necessary  to  effectively  execute  tliat  purpose. 

The  construction  of  a  free  turnpike  or  gravel  road  is  not,  in  a  legal  sense, 
a  county  matter;  for  the  commissioners  do  not  levy  assessments  by  virtue  of 
tlieir  position  as  the  ofBcial  representatives  of  the  county,  but  by  virtue  of  an 
express  statute  specially  conferring  that  power  upon  them.  They  are  not,  at 
least  so  far  as  the  property  owners  are  concerned,  acting  as  the  agents  of  the 
county  while  exercising  the  powers  conferred  by  the  statute,  and  it  is  legally 
impossible  to  conceive  any  valid  reason  wliy  the  county  should  sustain  any 
loss  because  of  their  errors,  negligence,  or  wrongs.  If  they  are  not  the  agente 
of  the  county,  then  loss  ought  not  in  any  event  to  fall  upon  the  county,  and 
the  only  way  in  which  to  prevent  this  is  to  hold  that  an  additional  assessment 
may  be  made  when  the  first  proves  insufficient.  The  position  occupied  by  the 
board  of  commissioners  is  very  similar  to  that  occupied  by  a  common  council 
of  a  municipal  corporation  in  levying  assessments  for  street  improvements, 
and  it  is  settled  that  in  such  cases  there  is  no  liability  on  the  part  of  the  cor- 
poration for  the  errors  or  negligence  of  its  of^oers,  but  that  the  property  is 
alone  liable  for  the  cost  of  the  improvement.  City  v.  Sweeney,  13  Ind.  245; 
Johnson  v.  Common  Council,  16  Ind.  227;  City  v.  Allen,  43  Ind.  847;  Wren 
v.  City,  96  Ind.  206-216.  The  principle  asserted  in  the  cases  cited  applies 
here;  for  they  proceed  on  the  theory  that,  in  making  the  assessment,  the  com- 
mon council  is  not  acting  as  the  agent  of  the  city. 

In  the  case  before  us  the  commissioners  must  have  authority  to  make  an  ad- 
ditional assessment,  or  part  of  the  expense  of  improving  the  highway  must  fall 
upon  thecounty;  for  bonds  were  issued  under  the  provisions  of  section  5097  of 
the  statutes,  and  those  bonds  impose  an  obligation  upon  the  county  whicli  at 
least  requires  the  commissioners  to  make  an  additional  assessment  to  pay 
them.  It  is  very  clear  that  it  was  not  intended  that  the  bonds  issued  by  the 
commissioners  should  be  the  general  debt  of  the  county,  but  that  they  should 
be  paid  out  of  the  assessments  levied  upon  the  property  benefited  by  the  im- 
provement. The  assessment  constitutes  a  specific  fund  out  of  which  the 
bonds  must  be  paid,  for  there  is  no  authority  to  charge  them  upon  any  other 
fund,  nor  to  make  them  a  general  charge  upon  the  county.  If  the  first  as- 
sessment does  not  yield  enough  to  do  the  work  and  pay  the  bonds,  then  the 
commissioners  must  have  authority  to  levy  an  additional  assessment,  or  the 
loss  will  fall  upon  the  county;  and  this  is  the  very  thing  the  legislature  in- 
tended to  prevent.  Either  there  must  exist  autliority  to  levy  an  additional 
assessment,  or  there  must  be  a  contingency  in  whicli  the  expense  will  be  paid 
out  of  the  county  treasury;  but  there  can  be  no  such  contingency,  and  there- 
fore there  must  be  autliority  to  levy  an  additional  assessment.  It  is  obvious 
that  contingencies  may  arise  in  which  the  actual  cost  of  the  improvement 
will  be  greater  than  the  estimated  cost,  and  greator  than  the  assessment,  and 
it  must  be  presumed  that  the  legislature  was  not  unmindful  of  this  fact  when 
it  enacted  tlie  statute.  If  it  is  to  be  presumed  that  the  legislature  did  have 
this  fact  in  mind,  then,  as  it  has  commanded  that  the  expense  shall  be  borne 
by  the  property  benefited,  it  must  be  held  that  it  was  the  intention  to  invest 
the  board  of  commissioners  with  authority  to  make  an  additional  assessment- 
in  case  of  necessity.  It  is  apparent  that  tliere  are  many  cases  in  which,  from 
causes  which  ordinary  human  foresight  and  prudence  could  not  provide 
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against,  one  of  three  couises  must  be  pursued  by  the  board  of  commission- 
ers. One  of  these  is  to  pay  the  additional  expense  out  of  the  cciunty  treas- 
ury. Another  is  to  abandon  the  improvement,  lose  all  that  may  hnve  been 
done,  and  break  the  contract.  The  other  is  to  levy  an  additional  assessment. 
The  first  of  these  methods  cannot  be  pursued  because  the  law  forbids  it;  the 
second  cannot  be  adopted  because  it  would  be  unjust,  as  it  would  leave  many 
of  those,  if  not  all,  who  had  paid,  or  were  liable  to  pay,  assessments,  with- 
out substantial  benefit;  butthe  third  course  maybe  pursued,  because  it  is  pro- 
ductive of  just  results,  and  carries  into  effect  the  purpose  of  the  statute. 

The  principle  which  we  assert  here  has  been  recognized  in  other  cases.  In 
the  cases  of  Gavin  v.  Board  Com'TS,  81  Ind.  480;  Board  v.  State,  86  Ind. 
8;  and  MUea  v.  Ray,  100  Ind.  166, — it  was  decided  that  the  board  of  commis- 
sioners has  power  to  levy  an  additional  tax  to  pay  an  appropriation  in  aid  of 
a  railroad  company  where  the  original  levy  proves  insufficient.  These  cases 
are  based  upon  the  same  theory  as  that  on  which  we  are  proceeding  in  this, 
although  they  carry  the  principle  which  they  assert  much  further  than  we  are 
required  to  do  here.  The  supreme  couit  of  niinois  has  asserted  a  like  prin- 
ciple in  drainage  cases.     Commissioners  v.  Kelsey,  11  IN.  E.  Bep.  256. 

In  the  able  brief  of  appellees'  counsel  we  are  referred  to  the  provision  of 
the  statute  that  "no  bid  shall  be  accepted  which  exceeds  the  estimated  cost," 
(Bey.  St.  §  5095,)  and  we  are  asked  to  decide  that  this  provision  restricts  the 
power  to  go  beyond  the  cost  estimated  by  the  engineer.  We  have  no  doubt 
that  this  provision  does  prohibit  the  commissioners  from  entering  into  a  con- 
tract in  cases  where  the  known  cost  exceeds  that  estimated,  and  all  the  facts 
are  known  to  the  commissioners;  but  we  cannot  believe  that  this  provision 
prohibits  the  levying  of  an  additional  assessment  where  the  cost  has  been  in- 
creased by  some  unforeseen  cause.  While  we  think  that  this  provision  would 
give  the  property  owners  a  right  to  prevent  the  board  of  commissioners  from 
making  and  enforcing  a  contract  agreeing  to  pay  more  than  the  estimated- 
cost  if  proper  and  seasonable  steps  were  taken,  still  we  do  not  think  that  it 
applies  to  a  case  where  no  objection  is  made,  and  the  cost  is  increased  by  sub- 
sequent occurrences  or  causes  not  anticipated  or  foreseen.  It  may  ofton  hap- 
pen, as  we  have  already  suggested,  that,  despite  all  the  care  that  can  be  exer- 
cised, the  estimate  will  not  be  large  enough  to  cover  all  the  cost,  and  that 
subsequent  occurrences,  which  could  not  be  anticipated,  will  augment  the 
cost,  and  our  opinion  is  that  the  provision  under  immediate  mention  does  not 
apply  to  such  cases,  but  is  only  applicable  to  cases  where  the  facts  are  all 
'  known  to  the  board  of  commissioners.  It  is  no  doubt  true,  as  counsel  contend, 
"that  the  legislature  contemplated  that  the  whole  cost  of  constructing  a  road 
should  be  ascertained  before  proceeding  to  construct  it;"  but  we  cannot  from 
this  conclude  that  a  mistake,  or  even  a  breach  of  duty,  on  the  part  of  the  com- 
missioners, would  fasten  a  liability  on  the  county.  The  conclusion  that  the 
county  is  liable  cannot  be  reached  without  supplying  another  premise,  namely, 
that  the  commissioners  are  the  agents  of  the  county;  and  this  premise  cannot 
be  supplied,  because  in  directing  the  construction  of  free  gravel  roads,  and 
levying  assessments,  the  commissioners  are  not  the  agents  of  the  county. 
The  county  is  not  their  principal,  and  the  maxim  respondeat  superior  cannot 
apply  in  any  phase  or  form.  It  may  therefore  be  fully  conceded  that  it  is  the 
duty  of  the  commissioners  to  ascertain  the  cost  in  advance,  without  leading 
to  the  conclusion  that,  if  they  fail  in  this  duty,  the  county  must  bear  the  loss. 
But  the  duty  of  the  commissioners  to  see  to  it  that  no  part  of  the  cost  is  put 
upon  the  county  is  clearer  and  more  important  by  far  than  the  duty  to  ascer- 
tain the  cost  in  advance,  and  it  is  the  duty  of  persons  specially  benefited  to 
see  tliat  no  steps  are  taken  which  will  put  any  part  of  the  expense  upon  the 
county.  If  the  contingency  which  augments  the  expense  is  one  which  could 
be  foreseen,  the  property  owners  ought,  in  justice  to  the  county,  to  suggest 
it:  and,  if  it  is  not,  they  who  are  specially  benefited  are  hardly  in  a  situation 
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to  complain  that  others  did  not  foresee  what  they  themselves  were  unable  to 
perceive.  If  it  be  true  tliat  the  commissioners  are  knowingly  and  willfully 
about  to  let  a  contract  agreeing  to  pay  more  than  tlie  estimated  cost,  the  prop- 
erty owners  who  are  specially  interested  ought  to  take  seiisonable  steps  to 
prevent  it,  and  not  lay  by  and  see  the  expense  incurred,  and  then  escape  the 
burden. 

It  is  provided  by  the  statute  that  "the  county  auditor,  before  placing  the 
assessment  upon  the  duplicate,  shall  reduce  or  add  to  the  same  pro  rata  the 
amount  the  actual  expense  shall  be  found  to  be  more  or  less  than  the  esti- 
mate." Eev.  St.  §  5096.  Proceeding  on  this  provision,  counsel  argue  that 
there  is  an  implied  prohibition  upon  an  additional  assessment;  but  we  regard 
,  this  argument  as  unsound,  for  the  reason  that  the  provision  quoted  refers  to 
matters  known  before  the  assessment  goes  upon  the  duplicate,  and  because  it 
does  not  apply  to  future  occurrences  augmenting  the  expense  of  the  improve- 
ment. It  is  simply  a  direction  to  pursue  a  designated  course  respecting  the 
original  assessment,  and  does  not  refer  to  an  additional  assessment  made  nec- 
essary by  facts  or  occurrences  not  known  when  theauditor  undertakes  to  place 
the  assessment  on  the  duplicate. 

We  are  also  referred  to  the  provision  that  "all  the  lands  liable  to  assessment 
under  the  provisions  of  this  act,  for  the  construction  of  such  road,  shall  be  re- 
sponsible to  the  county,  to  protect  the  county  against  all  loss  or  liability  aris- 
ing from  any  judicial  proceedings  affecting  the  assessments  for  benefits,  and 
also  all  costs  and  expenses  that  may  arise  in  any  litigation,  and  reassessments 
may  be  made  to  discharge  the  same,"  (Rev.  St.  §  6102;)  and  we  are  told  that 
this  provision  by  implication  forbids  a  reassessment  for  any  other  purpose. 
We  entertain  a  very  different  opinion.  We  regard  this  provision  as  a  full 
recognition  of  the  right  to  make  an  additional  assessment  for  the  purpose  of 
paying  the  cost  of  constructing  the  road,  for  it  implies  that  this  right  exists, 
and  adds  a  new  element  of  expense,  namely,  that  arising  from  judicial  pro- 
ceedings and  litigation.  The  provision  adds  to  the  element  of  expense  the 
items  designated,  and  for  that  purpose  such  a  provision  was  necessary;  be- 
cause, without  it,  the  expense  of  litigation  could  not  be  considered  a  part  of 
the  cost  of  constructing  the  road.  The  provision  quoted  adds  to  the  powers 
of  the  board  of  commissioners,  but  does  not  subtract  from  them.  It  tacitly, 
at  least,  recognizes  the  power  to  make  an  additional  assessment  for  the  direct 
expense  of  constructing  the  road,  and  by  no  means  excludes  the  implication 
that  such  a  power  exists.  That  such  a  power  does  exist,  the  whole  scope  and 
spirit  of  the  law  plainly  indicates,  and  the  special  provision  quoted  adds  strength' 
to  the  conclusion  that  the  board  does  possess  this  power.  The  intention  of  the 
provision  was  to  add  another  element  to  the  expense,  and  not  to  abridge  any 
power  expressly  granted  or  conferred  by  necessary  implication.  As  we  said 
in  Gavin  v.  Board,  104  Ind.  201,  3  N.  E.  Rep.  846,  this  provision  indicates 
that  "the  statute  is  careful  to  protect  the  county  interests,  and  to  guard 
against  the  use  of  the  general  funds  to  pay  any  part  of  the  expenses  incident 
to  the  construction  of  a  free  gravel  road."  It  will  be  observed  that  the  pro- 
vision is  not  limited  to  the  mere  costs  or  expenses  of  litigation;  for  it  declares 
that  the  lands  "shall  be  held  to  protect  the  county  against  all  loss  or  liability 
arising  from  any  judicial  proceeding  affecting  the  assessment."  This  is  a 
very  broad  provision,  and  includes  far  more  than  the  costs  of  litigation ;  and 
these  are  expressly  named,  and  provision  is  explicitly  made  for  reassessing 
the  property  to  pay  them.  There  axe,  therefore,  two  distinct  causes  for  which 
a  reassessment  may  be  made,  even  if  we  confine  the  power  to  the  single  pro- 
vision of  the  statute.  If  damages  are  assessed  in  a  judicial  proceeding  for 
the  taking  of  land  or  other  property,  or  for  injury  to  it,  it  would  seem  to  be 
fully  within  the  provision.  We  need  not,  however,  at  present  decide  what 
items  of  expense  or  cost  an  additional  assessment  may  be  made  to  pay,  as  it  is 
sufficient  now  to  decide  that  there  are  many  of  the  items  named  in  the  order 
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of  the  commissioners  appealed  from  for  which  such  an  assessment  may  be 
levied. 

We  come  now  to  the  second  question.  It  is  our  opinion  that  as  a  petition 
has  once  been  filed,  and  the  matter  was  fully  and  peculiarly  within  the  knowl- 
edge of  the  commissioners,  they  had  a  right  to  order  an  additional  assessment 
on  their  own  motion. 

The  third  question  must  be  answered  in  favor  of  the  appellees.  The  board 
of  commissioners  cannot  itself  make  the  assessment,  but  notice  must  be  given, 
and  the  matter  referred  to  the  viewers  or  committee.  Gavin  v.  Board, 
supra.  The  board  erred  in  making  the  additional  assessment  without  giving 
notice  and  referring  the  matter  as  the  law  provides.  For  this  reason  the  trial 
court  did  not  err  in  holding  the  order  appealed  from  to  be  erroneous.  In  so 
far  as  the  board  undertook  to  levy  the  assessment  without  notice  and  with- 
out the  intervention  of  the  viewers,  it  erred,  and  its  order  was  rightly  de- 
clared not  effective.  It  may  be  that  the  proper  course  would  have  been  to  re- 
mand the  case  for  further  proceedings,  rather  than  to  order  a  dismissal;  but, 
as  no  question  as  to  the  character  or  form  of  the  judgment  was  made,  we  shall 
not  enter  upon  that  question.    Judgment  affirmed. 


OU  Ind.  4G31 

Swank  o.  Hufnaqlb.* 

{Supreme  Cburt  <tf  Indiana.    May  26, 1887.) 

L  OoHixiOT  OF  Laws— MoBTGAOx— Mabbixd  Wouas. 

A  mortgage,  executed  by  a  married  woman  in  Ohio,  conveying  lands  fat  Indiana, 
la  governed  by  the  law  of  the  latter  state,  and,  under  the  Indiana  act  of  1881,  it  la 
void  if  executed  to  secure  the  debt  of  the  husband.' 
S.  STATnrra — FoBxiaif  Laws — PLBADuia. 

A- foreign  statute  must  be  set  oat  in  pleading,  or  It  will  not  avail  the  party  seek- 
ing the  benefit  of  it' 

Appeal  from  drcalt  court,  Miami  county. 

iSMrAc  ct  JfiteAeU,  for  appellant,    .^^n^er  <££oiwZan<f,  for  appeUeA.  - 

EixiOTT,  J.  The  appellant  sued  the  appellee,  Melissa  Hufnagle,  and  her 
husband,  upon  a  note  and  mortgage  executed  in  Darke  county,  Ohio,  on  land 
situate  in  this  state.  The  appellee,  Melissa  Hufnagle,  answered  that  she  waa 
a  married  woman,  and  that  the  mortgage  was  executed  by  her  as  the  surety 
of  her  husband,  and  assumed  to  convey  land  in  this  state  owned  by  her.  The 
appellant  replied  that  the  contract  was  made  in  Ohio,  and  that,  by  a  statute 
of  that  state,  a  married  woman  had  power  to  execute  such  a  moi-tgage;  but 
the  statute  of  Ohio  is  not  set  forth. 

The  trial  court  did  right  in  adjudging  the  reply  bad.  The  validity  of  the 
mortgage  of  real  property  is  to  be  determined  by  the  law  of  the  place  where 
the  property  is  situated.  Mr.  Jones  says:  "A  mortgage,  of  course,  takes 
effect  by  virtue  of  the  law  of  the  place  where  the  land  is  situated."  1 
Jones,  Mortg.  8  823.  This  is  well-settled  law.  Stoiy,  Confl.  Laws.  (8th 
Ed.)  609,  authorities  in  note;  Bethdl  v.  BetJiell,  92  Ind.  319.  Judge  Story,  in 
sections  66  and  102  of  his  work  on  the  Conflict  of  Laws,  does  not  treat  of 

'A  contract,  valid  where  made,  is  enforceable  in  theoonrts  of  another  state,  according 
to  whose  laws  it  would  not  be  valid ;  Hickox  v.  Elliott,  27  Fed.  Rep.  830,  22  Fed.  Rep. 
13 ;  Swann  t.  Swann,  21  Fed.  Rep.  299 ;  Brown  v.  Browning,  (R.  I.)  7  Atl.  Rep.  403 ;  but 
not  if  such  contract  is  repugnant  to  its  policy,  or  injurious  to  Its  interests,  Pittsburgh  St 
8t.  L.  R.  Co.'b  Appeal,  (Pa.)  4  Atl.  Re^.  385.  A  contract,  prohibited  by  the  laws  of  the 
state  where  made,  is  not  enforceable  in  the  courts  of  another  state,  according  to  whose 
laws  it  would  be  valid.  Stewart  v.  Garrett,  (Md.)  4  Atl.  Rep.  399 ;  Blackwell  v.  Webster, 
29  Fed.  Rep.  614.  See,  also,  Spearman  v.  Ward,  (Fa.)  8  Atl.  Rep.  430 ;  Oriswold  v.  Gold- 
Ing.  (Ky.)  3  S.  W.  Rep.  535. 

*Setj  Leatherwood  v.  BulUvan,  (Ala.)  1  South.  Rep.  718,  and  note. 
•Bebearinc  denied,  U  N.  B.  U«. 


Digitized  by 


Google 


S04  KOBTHEASTERN  REFOBTEB.  [lud. 

conveyances  or  mortgages  of  land,  but  of  contracts  of  an  entirely  different 
class,  so  that  the  appellant  gets  no  support  from  what  is  there  laid  down  as 
the  law.  Under  the  act  of  1881  a  mortgage  executed  by  a  married  woman 
as  surety  on  land  owned  by  her  in  this  state  is  void. 

There  is  another  reason  for  adjudging  the  reply  bad,  and  that  is  this:  it  does 
not  set  out  the  foreign  statute  on  which  it  professes  to  be  based.  It  is  well 
settled  that  where  a  pleading  is  founded  on  a  foreign  statute,  the  statute  must 
be  set  forth.  Wilson  v.  Clark,  11  Ind.  385;  Mendenhall  v.  Gately,  18  Ind. 
149;  Kmyon  v.  SmWi,  24  Ind.  11;  Tyler  v.  Kent,  52  Ind.  583;  MilUgan  v. 
State,  86  Ind.  553. 

We  cannot  disturt)  the  finding  on  the  evidence.    Judgment  afllrmed. 


(110  Ind.  428) 

SoHifflitER  V,  Inqebman,  Adm'r. 

(Sujn-emt  Ctniri  of  Indiana.    M'ay  27,  1887.) 

WrrsBss— CoMPBTKKcn— Tban8ACII0H»  with  Dbobdent—'"  Party." 

The  term  "  party,"  as  used  in  sections  408  and  499,  Eev.  St.  Ind.  1881,  providing 
that  in  certain  cases  a  party  shall  not  be  a  coniy.etcnt,  witness,  means  a  party  to  the 
issae,  and  heirs  of  a  decedent  who  had  not  only  parted  with  their  interest  in  his 
estate,  but  have  also  been  defoulted,  and  are  no  louder  parties  to  any  issue,  are  not 
inconipetent. 

Appeal  from  circuit  court,  Hamilton  county. 

On  petition  for  rehearing.    For  opinion  on  original  hearing,  see  11  N.  £. 
Rep.  8. 
ICane  «fc  Davii,  for  appellant.    F.  M.  Trtssal,  for  appellee. 

'  ZbtLARS,  C  J.  Oh  the  groand  that  iJie  question  will  be  material  upon  a 
retrial  of  the  cause,  we  are  requested  to  decide  as  to  the  competency  of  certain 
witnesses  whose  depositions  were  used  upon  the  triad  below. 

Three  witnesses  who  were«0n8-in-law  of  the  decedent,  and  are  fai-others-in- 
law  of  Welsh,  were  idlowed  to  testify  that  Welsh  lived  on  the  farm  of  the  de- 
cedent, and  tliat,  both  before  and  after  the  death  of  the  decedent,  Welsh  had 
told  them  that  he  was  to  keep  and  support  the  decedent  and  his  wife  for  the 
use  of  the  d&cedent's  farm;  and  that  he  had  toM  them,  after  the  death  of  the 
decedent,  that  he  had  no  claim  against  tire  estate,  for  the  reason  that  he  had 
been  compensated  by  the  use  of  the  farm.  Those  witnesses,  it  will  be  ob- 
served, were  not  heirs  of  the  decedent,  but  were  the  husbands  of  dau^iters  of 
the  decedent,  Wlio  were  heirs.  They  were  not  parties  to  this  proceeding. 
Their  wives  were  made  parties,  were  defaulted,  and  made  no  defense  in  any 
way.  If  in  this  proceeding  the  wives  were  incompetent  as  witnesses,  under 
sections  498  and  499  of  the  statute,  (Kev.St.  1881,)  the  husbands  were  also  in- 
competent as  witnesses.  So  the  statute  declares.  Section  501,  Rev.  St.  1881. 
The  contrary  to  this  was  In  effect  held  in  the  case  of  WilliarTis  v.  Riley,  88 
Ind.  290.  Section '501,  mpra,  was  overlooked  in  the  decision  of  that  case; 
the  incompetency  of  the  witnesses  havirtg  been  urged  by  counsel  upon  another 
ground. 

It  is  provided  in  section  498  of  the  statute  (Bev.  St.  1881)  that  in  suits  or 
proceedings  in  which  an  executor  or  administrator  is  a  party,  involving  mat- 
ters which  occurred  during  the  life-time  of  the  ancestor,  where  a  judgment  or 
allowance  may  be  made  or  rendered  for  or  against  the  estate  represented  by 
such  executor  or  administrator,  any  person  who  is  a  necessary  party  to  the 
issue  or  record,  whose  interest  is  adverse  to  such  estate,  shall  not  bea  competent 
witness  as  to  such  matters  against  such  estate.  It  is  further  provided,  in  sec- 
tion 499,  that  in  all  suits  by  or  against  heirs  or  devisees,  founded  on  a  contract 
with,  or  demand  against,  the  ancestor,  to  obtain  title  to  or  possession  of  prop- 
erty, real  or  personal,  of,  or  in  tlie  light  of,  such  ancestor,  or  to  affect  the  same 
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in  any  manner,  neither  party  to  such  suit  shall  be  h  competent  witness  as  to 
any  matter  which  occiirred  prior  to  the  death  of  the  ancestor. 

We  do  not  find  it  necessary  to  determine  whether  or  not  this  action  or  pro- 
ceeding is  one  in  wliich  the  parties  are  disqualitied  to  testify  as  witnesses,  by 
section  498  and  499,  supra.  Here,  not  only  had  the  heirs  parted  with  all  in- 
terest in  the  land  by  and  through  their  sale  and  conveyance,  but  they  had  been 
defaulted.  They  no  longer  had  any  interest  in,  nor  were  they  parties  to,  any 
issue  to  be  tried.  It  has  been  ruled  by  this  court,  several  times,  that  the  term 
"party, "  as  used  in  the  above  sections  of  the  statute,  must  he  held  to  mean  a 
pai-ty  to  the  issue,  and  not  merely  a  party  to  the  record ;  that,  if  a  party  to  the 
record  merely,  he  must  be  interested  in  the  issue  infavor  of  the  party  calling  him, 
Upton  V.Adams'  Ex'rs,  27  Ind.  484;  Starret  v.  BurkJialter,  86  Ind.  439; 
Spencer  V.  Bobbins,  106  Ind.  586,  5  N.  E.  Rep.  726. 

The  witnesses,  we  think,  were  competent.  This  disposes  of  appellee's  pe- 
tition. 


(Ill  Ini  170) 

Viuo  Tp.  v.  Boabd  of  CJom'iw  of  Knox  Co. 
(Supreme  Cburt  of  Indiana.    May  27,  1887.) 

1.  Cou:»TT — LiABiLmr  dr-i-Aerr  or  Tkeasubib.  . , 

A  connty  treMitrer  is  in  no  sucb  sense  the  Bgent  of  the  county  as  that  the  maxim 
reeptn^leeU  tuperior  pan  be'  invoked  to  hold  the  coonty  liable  for  his  misappropria- 
tion of  public  funds,  in  the  absence  of  a  statute  creating  surb  liability. 

2.  Same — Liability  vvos  Wabk.vnxs — Towkship  PcKne. 

Ill  drawing  warrants  upon  thecounty  treasurer  for  the  several  funds  in  his  hands 
apportioned  to  the  several  tbWnships,  tlie  county  auditor  does  not  act  as  the  agent 
of  the  county,  but  bs«  governmental  agent  for  tlie  berrefit  of  the  townships,  and, 
not  being  drawn  to  satisfy  aoonnty  or  corporate  obligation,  they  create  no  liability 
against  the  county. 

3.  Sauk — Mokey  Oetaimed  by  Ookfbomise — Tbeasdbkb. 

Where  a  county  compromises  with  a  defaulting  treasurer  and  his  bondsmen,  a 
township  cannot  maintain  an  action  against  the  connty  for  its  proportionate  share 
of  the  money  paid  in  com'promise,  showing  that  snco  mbney  has  been  actaally 
covered  into  the  general  fund  of  the  connty;  the  presumption  l>eing  that  tlie 
auditor  did  his  duty,  and  put  the  share  of  the  towiisliip  into  the  hands  of  the  treas- 
tirer,  subject  to  the"  warrant  of  thp  township  trustee;  for  in  contemplation  of  law 
such  moneys  do  not  go  into  the  county  treasury,  but  are  held  by  the  treasurer,  as 
independent  pnblic  offlceir,  for  the  bisneBt  of  the  township. 

Appeal  from  circuit  court,  Knox  county. 

2)<j  Wolf  &  Chambers,  for  appellant.    Cidlop,  BTuiw  &  Kessinger,  for  ap- 
pellee. 

MrrcHEXti,  J.  During  his  incumbency  in  the  office  of  county  treasurer  of 
Knox  county.  Spear  8.  HoUingsworth,  in  pursuance  of  his  duty  in  that  be- 
half, collected  'variotts  funds  belonging  to  Vigo  township,  one  of  the  town^ 
ships  witliin  the  county  above  mentioned.  Hoilihgs  worth  became  a  defaulter 
in  his  office  by  appropriating  public  moneys  which  came  In  his  possession  to 
the  amount  of  878-,000,  Among  the  moneys  so  appropriated  were  the  funds 
collected  for  and  belonging  to  the  township  of  Vigo.  Subsequently  the  state, 
on  the  relation  of  the  county  auditor  of  Knox  county,  instituted  a  suit  upon 
the  official  bond  of  the  defaulting  treasurer.  This  suit  was  compromised 
by  the  county  auditor  and  the  bondsmen ;  the  latter  agreeing  to  pay  over  to 
the  succeeding  treasurer  the  sum  of  835,000.  After  the  annual  settlement  in 
1886,  the  county  audttor  drew  his  separate  warrants  on  the  treasurer  of  Knox 
County  for  the  full  amount  of  each  several  fund  which  appeared,  by  the  rec- 
ords in  his  office,  to  belong  to  Vigo  township.  These  warrants  were  duly  pre- 
sent«d  by  the  township  trustee,  to  whom  they  were  made  payable.  Payment 
was  refused,  on  the  ground  that  there  were  no  funds  in  the  treasury  for  that 
purpose.  The  warrants  were  afterwards  presented  for  allowance  to,  and  were 
rejected  by,  the  board  of  commissioners.  Acts  1885,  p.  80.  This  suit  was 
v.l2N.E.no.3— 20 
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then  broQght;  the  claim  of  the  township  being  that,  upon  the  facts  substan- 
tially hereinbefore  stated,  the  county  became  liable  for  the  payment  of  the 
warrants.    The  circuit  court  gave  judgment  against  the  township. 

The  argument  in  favor  of  the  right  of  the  township  to  look  to  the  board  of 
commissioners  for  payment  is  predicated  upon  the  assumption  that  the  de- 
faulting treasurer  was  the  agent  of  the  county,  and  that  the  board  of  commis- 
sioners became,  in  respect  to  the  several  funds,  in  legal  effect  the  trustee  of 
the  township.  Hence  the  claim  is,  since  the  wrongful  appropriation  of  the 
money  was  the  dereliction  of  the  county's  agent,  in  respect  to  a  fund  towards 
which  the  board  of  commissioners  occupied  a  fiduciary  relation,  the  latter 
must  make  good  the  loss  to  the  township  occasioned  by  the  default  of  its 
agent.  It  is  said  that  the  board  of  commissioners  must  be  treated  as  the 
guardian  or  trustee  of  the  township,  because  the  latter  can  neither  levy  nor 
collect  taxes  except  through  the  agency  and  concurrence  of  the  former,  and  be- 
cause of  the  supervisory  power  of  the  board  over  the  accounts  and  expendi- 
tures of  the  township  trustees,  and  for  the  further  reason  that  the  township 
trustee  has  no  power  to  bring  suit,  or  control  the  county  auditor  in  the  bring- 
ing or  conducting  a  suit,  against  the  treasurer  or  his  bondsmen. 

In  our  opinion,  the  assumptions  upon  which  the  argument  rests  are  without 
legal  foundation.  In  the  first  place,  a  county  treasurer  is  in  no  such  sense 
the  agent  of  the  county  as  that  the  maxim,  respondeat  sv/perior,  can  be  in- 
voked. This  maxim  has  its  foundation  upon  the  right  of  the  principal  to  se- 
lect his  agents,  to  control,  direct,  and  hold  them  responsible  while  in  his 
service,  and  to  discharge  them  on  account  of  negligence,  incompetency,  or 
other  delinquency,  at  his  pleasure.  If  the  principal  has  neither  the  right  to 
select  or  appoint,  nor  to  direct,  control,  or  prescribe  the  duties  of,  the  agent, 
nor  to  discharge  him  in  case  of  refusal  to  comply  with  the  duties  prescribed 
by  the  principal,  the  rule  has  no  application.  This  rule  is  applicable  to  cor- 
porations, as  well  as  to  natural  persons.    Dill.  Mun.  Corp.  §  974. 

Counties,  in  a  very  important  sense,  occupy  a  double  relation.  In  one  re- 
lation, a  county  is  a  municipal  corporation,  charged  with  corporate  functions 
and  duties,  and  invested  with  corporate  powers.  These  are  exercised  for  the 
benefit  of  the  municipality,  and  in  respect  to  these  the  county  is  responsible. 
A  county  is  also  a  territorial  and  political  division  of  the  state,  established  as 
an  instrumentality  of  government  and  municipal  regulation.  Maasmilianv. 
Mayor,  62  N.  T.  160;  Eastman  v.  Meredith,  36  N.  H.  284.  Some  of  the 
duties  of  county  boards,  as  well  as  other  county  officers,  relate  to  and  are  ex- 
ercised in  the  discharge  of  their  functions  as  governmental  agencies.  Of  this 
character  are  the  duties  of  the  board,  as  also  those  of  the  county  treasurer  and 
auditor,  so  far  as  they  are  connected  with  the  revenue  system  of  the  state. 
In  exercising  these  duties,  the  officers  exert  a  power  delegated  immediately  to 
them  by  the  state,  for  the  benefit  of  all  the  citizens  who  are  affected  by  the 
sovereign  power  which  pertains  to  the  levying  and  collecting  of  taxes.  The 
county  as  a  municipality  is  not  specially  interested  in  the  exercise  of  these 
powers,  except  so  far  as  they  relate  to  its  own  municipal  affairs.  It  is  hence 
not  liable  for  derelictions  of  officers  in  respect  to  their  conduct  as  mere  agents 
of  the  government.  Of  course,  in  respect  to  such  duties  as  are  directly  and 
absolutely  imposed  upon  a  municipal  corporation  by  law,  or  which  concern, 
interests  specially  committed  to  its  charge,  and  for  the  performance  of  which 
certain  agents  or  officers  may  have  been  designated,  the  delinquency  or  default 
of  the  agent  may  nevertheless  render  the  municipality  answerable.  Dill. 
Mun.  Corp.  §  980.  Liability  in  such  cases  grows  out  of  the  fact  that  the  mu- 
nicipality failed  to  discharge  some  corporate  duty  which  the  law  expressly  and 
primarily  laid  upon  it,  and  not  upon  the  officer  or  agent. 

The  relations  between  the  board  of  commissioners  of  a  county  and  a  county 
treasurer  are  such  that  all  the  requisites  to  make  the  county  answerable  as 
principal  for  the  defalcations  of  the  treasurer,  as  agent,  are  wanting.    The 
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treasurer  is  in  no  way  dependent  upon  the  board  for  liis  appointment  to  or 
continuance  in  office.  His  duties  are  all  prescribed  by  law,  and  in  tlie  exer- 
cise of  his  ofilce  he  is  in  no  way  subject  to  the  control  of  the  county  board. 
He  performs  ofiScial  duties  for  the  state,  as  well  as  for  the  county,  and  for 
every  township  and  municipality  within  the  territorial  boundaries  of  the 
county.  His  duties  are,  therefore,  not  for  the  special  or  peculiar  benefit  of 
the  county,  nor  for  its  interest,  in  any  different  sense  than  are  they  for  the 
benefit  or  interest  of  the  state,  or  the  other  municipalities  in  whose  behalf  the 
law  requires  the  county  treasurer  to  perform  official  service.  He  is  a  person 
selected  in  the  manner  prescribed  by  law,  and  has  certain  public  functions  to 
perform,  which  are  all  prescribed  by  statute,  and  primarily  laid  upon  him, 
and  for  the  performance  of  which  he  is  held  civilly  and  criminally  responsible. 
He  is  not,  therefore,  the  agent  of  the  county,  in  respect  to  funds  collected  by 
him  for  townships,  nor  can  the  county  be  held  answerable  for  his  delinquency, 
in  the  absence  of  an  express  statute  making  it  liable.  This  is  according  to 
the  principle  deducible  from  the  authorities,  which  hold,  in  effect,  that  a  mu- 
nicipal corporation  is  not  to  be  regarded  as  principal,  and  therefore  liable  for 
the  defalcations  and  delinquencies  of  Its  public  officers,  in  failing  to  perform 
public  duties  which  the  law  has  laid  upon  them,  and  in  respect  to  which  the  mu- 
nicipality is  neither  invested  with  corporate  power,  nor  charged  with  any  cor- 
porate duty  or  statutory  liability,  and  from  the  performance  of  which  it  derives 
no  special  advantage.  TheolBcer,  under  such  circumstances,  is  regarded  as  an 
independent  public  agent,  or  quasi  civil  officer  of  the  government,  personally 
answerable  for  his  misconduct  or  official  delinquencies,  and  not  the  agent  or 
servant  of  the  municipality.  Omissions  of  duty,  imposed  upon  such  an  offi- 
cer by  law,  however  injurious  they  may  be  to  others,  are  not  injuries  for 
which  the  corporation  of  which  he  is  nominally  an  officer  is  liable.  Hannon 
V.  County  of  8t.  LouU,  62.  Mo.  313;  Morrison  v.  City  of  Lawrence,  98  Mass. 
219;  Fisher  v.  Boston,  104  Mass.  87;  Ogg  v.  City  of  Lansing,  85  Iowa,  495; 
Maxmilian  v.  Mayor,  62  N.  Y.  160;  Prather  v.  Vity  of  Lexins/ton,  13  B. 
Mon.  559;  Mead  v.  City  of  New  Haven,  40  Conn.  72;  Eastman  y.  Meredith, 
36  K.  H.  234;  Fowls  v.  Alexandria,  8  Pet.  397. 

Whatever  supervisory  power  boards  of  commissioners  have  in  respect  to 
approving  official  bonds,  inspecting  the  accounts  of,  and  making  annual  set- 
tlements with,  county  treasurers,  is  not  committed  to  them  as  duties  or  func- 
tions pertaining  to  the  municipal  corporation,  but  rather  as  the  exercise  of  a 
portion  of  the  aidministrative  or  political  power  of  the  state.  In  all  that  the 
commissioners  are  authorized  to  do  in  respect  to  the  control  or  supervision  of 
the  county  treasurer,  or  his  duties,  or  In  respect  to  the  levying  or  collection 
of  taxes,  they  become  merely  a  part  of  the  ofBc-ial  machinery  which  is  organ- 
ized within  each  county  for  the  purpose  of  raising  revenue  for  state,  county, 
township,  and  other  local  purposes.  Lorillard  v.  Totoii  of  Monroe,  11  N.  Y. 
892. 

It  follows  from  what  has  preceded  that  boards  of  commissioners  can  occupy 
no  relation  of  trust  in  respect  to  the  funds  which  come  into  the  county  treas- 
urer's hands  for  the  benefit  of  the  several  townships,  unless  such  funds  have 
actually  been  covered  into  the  corporate  treasury.  It  is  quite  true  that  the 
legislature  has  committed  to  county  boards  certain  supervisory  powers  over 
the  official  conduct  of  township  trustees,  in  regard  to  levying  township  taxes, 
incurring  debts,  and  the  inspection  of  their  accounts,  and  the  like.  But, 
without  particularizing  further,  it  is  enough  to  say  that  county  boards-  have 
no  direction  or  control  whatever  of  the  funds  which  the  law  requires  to  be 
apportioned  to,  and  collected  for  the  benefit  of,  the  several  townships.  Sec- 
tion 5995,  Rev.  St.  1881,  enacts  that  the  township  trustee  shall  superintend 
all  the  pecuniary  concerns  of  the  township;  that  he  shall,  with  tlie  advice  and 
concurrence  of  the  county  board,  levy  a  tax  on  the  property  of  his  township 
for  township  purposes,  and  report  the  same  to  the  county  auditor,  who  shall 
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enter  the  same  on  the  tax  duplicate,  to  be  collected  hy  the  treasurer  as  other 
taxes  are  collected.  So  in  respect  to  road  tax,  and  every  other  fund  provided 
for  the  benefit  of  the  several  townships,  there  is  a  special  statutory  provis- 
ion, directing  the  manner  in  which  the  money  is  to  be  raised,  and  put  into  the 
hands  of  the  county  treasurer.  The  treasurer  is  required  to  make  annua) 
settlements  with  the  county  auditor  for  the  amount  of  taxes  for  which  he  is 
to  stand  charged .  Section  6500,  Bev.  St.  1881 .  Immediately  after  the  annual 
settlement  with  the  auditor,  he  is  required  to  pay  over  to  the  proper  township 
trustee,  upon  the  warrant  of  the  auditor,  all  the  moneys  in  his  hands  belong- 
ing to  each  township.  The  duty  pf  apportioning  the  several  funds  t6  the 
townships  is  imposed  by  law  upon  the  county  auditor,  while  the  duty  of  col- 
lecting ana  paying  the  funds  over  to  the  several  townships  is  laid  directly  upon 
the  county  treasurer.  With  the  powers  and  duties  of  these  oflBcers  in  respect  to 
those  funds  the  boards  of  commissioners  have  no  authority  whatever  to  inter- 
fere. In  each  case  the  duty  of  the  officer  relates  directly  to  the  township,  and 
may  be  enforced  by  miindate  in  case  the  officers  neglect  or  refuse  to  act.  By 
that  method  the  auditor  might  have  been  compelled  to  institute  a  suit  for  the 
benefit  of  the  township.  In  case  of  his  refusal.  In  respect  to  all  matters  per- 
taining to  the  collection,  keeping,  and  paying  over  to  the  townships  the  funds 
belonging  to  them,  the  county  treasurer  acts  on  his  own  responsibility,  and 
i  ndependently  of  the  board  of  commissioners  of  the  county.  Halbert  v.  State, 
22  Ind.  125.  The  conclusion  is  tlius  reached  that  the  board  of  county  com< 
missioners  occupied  no  relation  of  trust  to  the  township  funds  in  question, 
and  that  the  county  is  not  liable  on  the  ground  that  the  defaulting  treasurer 
was  its  agent,  for  whose  delinquency  the  county  is  answerable.  It  is  said, 
however,  that  the  warrants  sued  on  are  in  effect  the  promissory  notes  of  the 
county,  and  that  the  presumption  must  be  indulged  that  they  were  issued 
upon  a  valid  consideration,  and  that  hence  the  county  is  liable  for  their  pay- 
ment, Brovmlee  y.  Board,  etc.,  81  Ind.  186;  Board,  etc.,  v.  Bay,  19  Ind. 
458, — are  relied  on  as  sustaining  tliis  view.  The  cases  cited  were  suits  upon 
warrants  issued  for  obligations  of  the  county  corporate  debts.  In  dVich  cases 
it  may  well  be  that  warrants  drawn  by  the  auditor  upon  the  treasurer  are,  in 
some  sense,  analogous  to  promissory  notes,  and  presumptively  upon  a  valid  con- 
sideration. 

In  the  case  under  consideration,  it  affirmatively  appears,  however,  that  the 
warrants  were  not  drawn  to  satisfy  a  county  or  corporate  obligation.  In 
drawing  the  warrants  upon  the  county  treasurer  for  the  several  funds  in  his 
bands,  apportioned  and  belonging  to  the  several  townships,  the  county  au- 
ditor does  not  act  as  the  agent  of  the  county.  In  such  act  he  is  discharging 
a  governmental  function  for  the  benefit  of  the  township.  The  warrant  cre- 
ates no  obligation  against  the  county.  It  is  simply  the  authority  upon  which 
the  county  treaaurer  pays  over,  and  the  township  trustee  receives,  the  funds 
belonging  to  the  township. 

Lastly,  it  is  contended  that  the  county  is  liable  to  the  township  for  the  pro- 
portionate share  of  the  ^5,000  received  upon  the  compromise  made  by  the 
county  auditor  with  the  bondsmen.  It  is  said  the  county  is  liable  because 
the  money  has  been  paid  into  the  county  treasury.  Doubtless,  this  conten- 
tion would  be  maintainable  if  it  appeared  that  the  money  had  been  actually 
covered  into  the  general  fund  of  the  county.  This,  however,  does  not  appear. 
All  that  is  shown  in  that  regard  is  that  the  county  auditor  compromised  the 
suit  on  the  official  bond  of  the'treasurer,  and  received  and  accepted  ^5,000 
in  full  satisfaction  for  all  the  moneys  appropriated  by  Hollingsworth. 

It  does  not  appear  that  the  money  has  been  covered  into  the  county  treas- 
ury, to  the  credit  of  the  general  fund  of  the  county.  It  must  be  presumed 
that  the  auditor  has  performed  his  official  duty,  which  clearly  was  to  ascer- 
tain the  proportionate  sliareof  the  moneys  recovered  justly  belonging  to  Vigo 
township,  and  to  put  it  into  the  hands  of  the  treasurer,  subject  to  his  warrant 
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in  favor  of  the  township  trustee.  In  oentemplation  of  law,  moneys  collected 
for  the  townships  do  not  go  into  the  corporate  or  county  treasury.  Such 
moneys,  according  to  the  policy  of  the  statute,  remain  in  the  liands  of  the 
treasurer,  as  an  independent  public  officer,  for  tlie  benefit  of  the  ton nship, 
until  they  are  paid  over  by  him  upon  the  warrant  of  the  auditor.  Lorillard 
V.  Totoii  of  Monroe,  11  N.  Y.  892.  In  the  treasurer's  hands  the  moneys  are 
impressed  with  a  trust  for  the  benefit  of  the  townships.  Being  trust  funds, 
so  far  as  they  have  been  recovered  and  are  capable  of  ascertainment,  they 
must  be  restored  to  the  proper  ce$tui  que  trust.  If  they  have  been  paid  into 
the  corporate  treasury  of  the  county, — tliat  is,  credited  to  its  general  fund, — it  is 
the  duty  of  the  county  board,  upon  proper  application,  to  restore  them.  If 
the  auditor  has  turned  them  over  to  the  county  treasurer,  to  be  held  by  him 
in  bis  official  capacity,  it  is  the  duty  of  the  auditor  and  treasurer  to  ascertain 
the  amount  due  the  township,  and  to  restore  it  to  the  proper  trustee.  There 
can  be  no  difficulty  in  ascertidningtheamount  of  the  trust  fund,  and,  in  whose- 
soever custody  it  is  found,  it  may  be  reached  for  the  benefit  of  the  township. 
Baiwley  v.  Fair,  104  Ind.  189,  3  K.  E.  Bep.  860;  Btmdy  v.  Tovm  of  Monti- 
odlo,  84  Ind.  119:  Nallmer  v.  Dolan,  108  Ind.  500.  8  N.  £.  Bep.  289. 
The  judgment  is  afBrmed.  with  costs. 


(lU  Ind.  208) 

Pennsylvakia  Co.  v.  Nations. 

ISaprenu  Qmrt  of  Indiana.    May  28, 1887.) 

1.  Afpsal— CoKPRSiroy  of  Evidbhci— Rkoobd. 

T7poii  the  trial  of  an  action  against  a  railroad  company  for  compensation  for 
servicea  performed  under  an  alleged  contract  at  a  specitied  snm  per  day,  there  be- 
ing a  diapnte  as  to  the  time,  the  admission  of  testimony  of  one  of  the  plaintifb 
that  the  company's  foreman  and  tinie-Iteeper  told  him  the  number  of  days  spent  io 
the  work,  and  tne  amount  due  nnder  the  agreement,  specifying  each,  cannot  be 
said  to  be  error,  where  the  bill  of  exceptions  fails  to  show  nnder  what  circumstances 
or  in  what  connection  the  conversation  was  had. 

2.  Vzm  Tbial— CuifOLATivx  and  lMPBACBi:ia  Bvidbhcs. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly-discovered  evidence, 
where  it  ]a  merely  cumulative  or  impeaching  evidence,  or  if  no  sufficient  excuse  is 
shown  lor  not  having  produced  the  evidence  in  the  first  instance. 

Appeal  from  circuit  court,  Owea  county. 

B.  O.  Pickens,  for  appellant.    Rohitiaon  <fi  Fowler,  for  appellee. 

Mitchell,  J.  Gnlvio  F.  Nations,  George  W.  and  Isaac  A.  Bledsoe  sued 
the  Pennsylvania  Ck>mp»ny  to  recover  upon  an  alleged  contract  for  the  use  of 
two  portable  steam-engines,  and  for  the  services  of  two  engineers.  The 
plaintifts  clsimed  that  the  company  engaged  the  engines  and  engineers  in  its 
swvice  at  the  agreed  price  of  810  per  day,  and  that  the  engines  and  engineers 
had  served  it  for  the  period  of  45  days,  for  which  service  a  special  sum  re- 
mained dne  to  Nations  individually,  and  another  sum  to  Bledsoe  &  Bledsoe. 
Nations  recovered  $60.  As  to  the  Bledsoee,  the  finding  was  for  the  company. 
There  was  a  dispute  as  to  the  time  the  engines  were  employed.  The  company 
claimed  that  it  contracted  with  the  parties  jointly,  or  rather  that  it  had  con- 
tracted with  Bledsoe  for  both  engines,  and  that  it  had  paid  him  a  g^oss  sum 
sofflcient  to  liquidate  its  obligation  under  the  contract.  What  purports  to  be 
a  bill  of  exceptions  recites  that  one  of  the  Bledsoes,  while  testifying  as  a  wit- 
ness, was  asked  to  state  what  a  Mr.  Yockey.  the  company's  foreman  and  time- 
keeper, told  him  as  to  the  number  of  days  the  plaintiffs'  engines  had  been  en- 
gaged in  the  company's  service,  and  the  amount  due  them  under  the  agree- 
ment. Over  objections,  the  witness  was  permitted  to  answer  that  Yockey 
told  him  that  the  engines  had  been  employed  a  given  number  of  days,  and 
that  a  given  amount  remained  due,  as  he  understood  the  contract.  It  is  said 
M>at  the  company  cannot  be  bound  by  the  declarations  of  its  agent.    The  bill 
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of  exceptions  upon  which  the  question  is  made  is  a  mere  recital  by  the  court, 
in  its  own  language,  in  i^arrative  form,  of  what  purports  to  be  the  substance 
of  the  questions  and  answers  objected  to,  and  the  rulings  thereon.  This 
method  of  presenting  a  question  upon  evidence  is  not  approved.  We  are  un- 
able to  ascertain  from  tlie  biJlhoworin  what  connection,  or  the  circumstances 
under  which,  the  conversation  between  Yockej  and  Bledsoe  was  had.  For 
all  that  appears,  Bledsoe  may  have  been  directed  by  the  company  to  apply  to 
its  time-keeper  to  ascei-tain  the  time  his  engines  had  been  employed,  and  the 
amount  appearing  to  be  due.  If  Yoclsey  was  the  company's  time-lteeper,  as 
we  infer  he  was,  appointed  and  authorized  to  keep  the  plaintiff's  time,  and 
the  state  of  their  accounts,  it  must  be  implied  that  he  was  authorized  to  give 
them  information  on  that  subject.  That  was  in  the  line  of  his  employment, 
and  a  communication  from  him  to  the  plaintiffs,  or  either  of  them,  upon  that 
subject,  while  engaged  about  that  business,  was  in  effect  a  communication 
from  the  pri.ncipal.  What  the  time-keeper  said  about  his  understanding  of 
the  contract  may  not  have  been  competent.  If  that  part  of  the  conversation 
had  been  objected  to  separately,  or  if  a  separate  motion  had  been  made  to 
strike  that  part  of  the  answer  out,  the  question  might  require  further  consid- 
eration. So  much  of  the  conversation  as  related  to  the  time  the  engines  had 
been  employed,  and  what  was  said  by  the  time-keeper  concerning  making  out 
the  time  and  pay-rolls,  was  not,  so  far  as  can  be  determined  from  the  bill  of 
exceptions,  objectionable. 

Some  other  questions  concerning  the  overruling  of  objections  to  the  admis- 
sion of  evidence  on  the  plaintiff's  behalf  are  discussed.  We  have  considered 
the  questions,  and  are  of  opinion  that  the  court  committed  no  error  in  the 
rulings  complained  of.  The  method  in  which  the  questions  are  presented  in 
the  bill  of  exceptions,  already  remarked  upon,  is  such  as  not  to  require  us  to 
state  or  consider  them  more  fully. 

The  only  remaining  question  relates  to  the  refusal  of  the  court  to  grant  a 
new  trial  on  account  of  newly-discovered  evidence.  The  evidence  which  was 
claimed  to  have  been  newly  discovered,  consisted  of  a  letter  written  by  one  of 
the  Bledsoes  to  Mr.  Spence,  who  negotiated  the  contract  on  behalf  of  the  com- 
pany with  the  plaintiffs.  The  letter  was  written  pending  the  negotiations 
for  the  hiring,  and  the  claim  is  that  it  strongly  corroborates  the  testimony  of 
Mr.  Spence,  which  was  to  the  effect  that  he  contracted  with  the  Bledsoes  for 
two  engines,  and  not  that  the  Bledsoes  should  furnish  one  and  Nation  one,  as 
the  plaintiffs  below  claimed  the  fact  to  be.  There  are  two  sufficient  reasons 
why  the  ruling  of  the  court  cannot  be  disturbed.  One  is,  the  evidence,  if  ad- 
mitted, would  simply  be  cumulative  upon  a  subject  concerning  which  the 
plaintiffs  testified  one  way,  and  witnesses  for  the  defendant  testified  the  other. 
The  letter  might  afford  some  circumstantial  corroboration  of  the  defendant's 
witness.  It  might  also  tend,  in  some  slight  degree,  to  impeach  the  evidence 
of  the  writer  of  the  letter.  But  a  new  trial  will  not  be  granted  where  the 
newly-discovered  evidence  is  merely  cumulative,  or  tends  only  to  impeach  ev- 
idence previously  given.  Marshall  v.  Mathers,  103  Ind.  458,  8  N.  E.  Rep. 
120;  De  Hart  v.  Aper,  107  Ind.  460,  8  N.  E.  Rep.  275;  SutherUn  v.  State, 
108  Ind.  389,  9  N.  E.  Rep.  298.  The  other  reason  for  approving  the  ruling 
of  the  court  is,  there  is  no  suflScient  excuse  shown  for  not  having  produced 
the  letter,  or  of  having  made  anyeffort  to  prove  its  contents,  at  the  flrst  trial. 
That  the  witness  had  forgotten  or  did  not  suppose  that  he  had  preserved  the 
letter  until  he  acoidentally  discovered  it  after  the  trial,  was  no  excuse  for  not 
having  looked  for  it  before. 

Judgment  affirmed,  with  costs. 
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(Ul  Ind.  240) 

CiTT  or  Indianapolis  c.  Vajen. 

(Suprema  Cburt  of  Indiana.    June  14.  1887.) 

TaXATIOK — DeDUCTIOH  of  INOEBTBDNE88 — RuCOVBET  OP  EXCESS. 

Where  a  tax-payer,  upon  making  out  his  assessment  list  for  city  taxes,  gives  the 
assessor  notice  of  his  indebtedness,  and  demands  the  right  to  deduct  it  m>ni  his 
national  bank  stock,  and,  at  the  time  he  pays  bis  tax,  also  demands  of  the  treaa- 
nrer  that  such  deduction  be  made,  and  the  same  is  refused  by  both  officers  on  the 
ground  that  it  is  not  authorized  by  law,  he  is  entitled,  under  section  3157,  Kev.  Bt. 
Ind.  1881.  to  recover  the  tax  thus  "erroneously  assessed  and  collected,"  notwith- 
standing be  did  not  make  any  statement  of  such  stock  or  indebtedness  upon  his 
assessment  list,  and  although  he  did  not  seek  to  have  the  erroneous  assessment  cor- 
rected by  the  board  of  equalization.* 

Appeal  from  superior  court,  Marion  county. 

0.  a.  Denny,  for  appellant.    Duncan,  Smith  A  Wilson,  for  appellee. 

MiTCHELi,,  J.  Yajen  recovered  a  judgment  against  the  city  of  Indianapolis, 
in  the  court  below,  for  the  amount  of  taxes  alleged  to  have  been  erroneously 
assessed  against  and  collected  f lom  him  by  the  city,  through  its  officers,  on 
account  of  certain  shares  of  stock  in  a  banking  association  organized  under 
the  laws  of  the  United  States. 

The  facts  material  to  be  stated,  as  specially  found  by  the  court,  are  briefly 
as  follows:  On  the  first  day  of  April,  1880,  Viijen  was  the  owner  of  S36  shai-es 
of  the  stock  of  the  Citizens'  National  Bank  of  Indianapolis,  which  stock  was 
of  the  face  value  of  SlOO  per  share.  He  was  at  the  same  time  indebted  to  an 
amount  largely  in  excess  of  the  value  of  his  stock.  In  assessing  national 
bank  stock  it  was  the  uniform  habit  of  the  city  assessor  to  refuse  permission 
to  the  plaintiff,  and  all  other  owners  of  national  bank  stock,  to  deduct  the 
amount  of  their  indebtedness  from  the  value  of  their  shares.  Substantially, 
the  only  credit  due  the  plaintiff  at  that  time,  from  which  his  indebtedness 
could  have  been  deducted,  was  his  bank  stock.  The  cashier  of  the  bank  made 
out  duplicate  statements  showing  the  number  of  shares  comprising  the  capital 
stock  of  the  bank,  and  the  residence  of  each  stockholder,  and  the  number  of 
shares  owned  by  each,  according  to  the  provisions  of  section  64,  vol.  1,  Rev. 
St.  1876,  (section  6345,  Kev.  St.  1881.)  After  the  duplicate  statement  had 
been  ddivered  as  provided  by  law,  the  assessor  proceeded  to  assess  the  shares 
against  the  several  owners  thereof,  assessing  against  the  plaintiff,  on  account 
of  the  shares  owned  by  him,  the  sum  $21,935.67.  This  amount  was  duly  ex- 
tended on  the  tax  duplicate,  and  a  tax  amounting  to  $146.45  levied  and  ex- 
tended against  the  latter  on  his  stock  for  the  year  1880.  When  the  plaintiff 
made  up  his  assessment  list  for  that  year,  he  gave  notice  of  his  indebtedness, 
and  demanded  of  the  assessor  the  right  to  deduct  from  the  value  of  his  bank 
stock  the  amount  of  bona  fide  debts  owing  by  him.  This  the  assessor  refused 
to  allow,  on  the  ground,  as  he  claimed,  that  such  deduction  was  not  author* 
ized  by  law.  The  plaintiff  thereupon  made  return  of  his  personal  property 
upon  the  ordinary  blank,  without  any  statement  thereon  of  his  stock  or  in- 
debtedness. At  the  proper  time  the  tax  duplicate,  with  the  tax  thereon  ex- 
tended, was  delivered  to  the  city  treasurer  for  collection.  Vajen  at  first  re- 
fused to  pay  the  tax  against  his  bank  stock.  Subsequently,  on  the  twenty- 
eighth  day  of  September,  1881,  after  the  treasurer  had  made  demand,  the  plain- 
tiff paid  the  tax,  protesting  that,  for  the  reasons  above  mentioned,  the  taxes 
against  his  bank  stock  were  illegally  and  erroneously  assessed.  Similar  pro- 
ceedings, substantially,  were  had  with  reference  to  the  assessment  of  1881; 
the  amount  assessed  for  that  year  being  $273.37.    The  taxes  for  1881  were 

•As  to  the  recovery  of  taxes  illegally  assessed,  see  Babcock  v.  Township  of  Beaver 
Creek,  (Mich.)  31  N.  W.  Kep.  423,  and  note;  Baker  v.  City  of  Big  Rapids,  Id.  810; 
Bowles  V.  Soule,  i  Vt.)  7  Atl.  Bep.  715;  Churchman  v.  City  of  Indianapolis,  (Ind.)  11  N. 
E.  Rep.  301 ;  Torbitt  v.  aty  of  Louisville,  (Ky.)  4  8.  W.  Rep.  346. 
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paid  after  the  duplicate  was  delivered  to  the  city  treasurer,  before  any  demand 
by  the  o£Bcer;  the  plaintiff  demanding  from  the  treasurer  a  deduction  on  ac- 
count of  his  indebtedness,  which  demand  was  refused.  In  each  case  proper 
demand  was  niaile  from  the  city  by  petition  praying  for  the  refunding  of  the 
taxes. 

Upon  the  foregoing  facts  the  court  stated,  as  its  conclusions  of  law,  that 
the  payments  were  voluntarily  made,  but  that  under  the  ruling  in  City  of 
Indianapolis  v.  McAvoy,  86  Ind.  587,  the  plaintiff  below  was  neverthdess 
entitled  to  recover  from  the  city  the  several  amounts  thus  paid.  The  plaintift 
below  excepted  to  the  first  conclusion  of  law  stated  by  the  court,  and  the  city 
excepted  to  the  second. 

Error  and  cross-eiTor  is  assigned  by  the  parties  respectively.  'I'here  is  no 
controversy  but  that  under  the  ruling  in  Wasson  v.  First  Nat.  Bank,  etc., 
107  Ind.  206,  8  N.  £.  Bep.  97,  the  plaintiS  was  entitled  to  deduct  his  bona 
flde  indebtedness  from  the  value  of  his  bank  stock,  if  proper  sleps  to  that 
end  had  been  taken  before  payment  of  the  tax. 

The  questions  discussed  are,  were  the  payments  to  the  city  treasurer  under 
the  circumstances  disclosed,  voluntary?  and  was  the  plaintiff  entitled  to  re- 
cover the  amounts  paid,  in  any  event,  as  the  facts  appear,  whether  the  pay- 
ments were  voluntary  or  involuntary? 

On  behalf  of  the  city,  it  is  contended  that  the  plaintiff  had  the  right,  and 
that  it  was  his  duty,  to  make  out  and  return  to  the  assessor,  under  oath,  a 
list  of  his  personal  property;  exhibiting  on  such  list  the  amount  of  his  credits, 
and  showing  the  amount  of  his  indebtediless  which  he  claimed  the  right  to 
deduct.  Having  failed  so  to  make  and  return  his  list,  the  argument  is  that 
the  demand  made  upon  the  assessor,  and  treasurer,  to  be  allowed  to  make  the 
deduction,  goes  for  nothing.  This  argument  is  predicated  upon  sections  6330 
to  6334  Kev.  St.  1881,  inclusive.  These  sections  provide  for  the  listing  and 
return  of  personal  property  by  the  owner,  for  the  purposes  of  taxation.  Pro- 
vision is  made  for  a  statement  by  the  lister  of  the  credits  due  iind  owing  him, 
and  also  that  he  shall  be  entitled  to  deduct  from  the  gross  amount  of  his 
credits  the  amount  of  all  bona  flde  debts  owing  by  him.  The  latter  section 
provides  that  the  assessor  shall  require  that  all  deductions  claimed  shall  be 
verified  by  the  oath  of  the  person  claiming  the  deduction,  and  that  the  oatb 
shall  form  part  of  the  statement  of  the  person  listed.  Whatever  torce  there 
might  be  in  the  position  contended  for  under  other  circumstances,  it  Is  en- 
titled to  no  consideration  as  applied  to  the  facts  in  the  case  before  us.  The 
manner  of  listing  and  assessing  bank  and  other  corporate  stocks  is  peculiar, 
as  compared  with  the  listing  of  other  personal  property.  In  respect  to  shares 
in  a  banking  corporation,  section  6345,  Rev.  St.  1881,  makes  it  the  duty  of 
the  president,  cashier,  or  other  accounting  ofiScer  of  each  bank  located  within 
this  state,  to  mnke  duplicate  statements,  under  oath,  showing  the  number  of 
shares  comprising  the  capital  stock  of  thebank.  and  the  name  and  residence 
of  each  stockholder,  with  the  number  of  shares  owned  by  each,  and  what  he 
deems  the  fair  cash  value  of  each  share,  and  the  fair  cash  value  of  the  entire 
capital  stock  of  the  bank.  One  of  these  statements  is  to  be  delivered  to  the 
township  assessor,  and  the  other  to  the  county  auditor.  It  is  then  made  the 
duty  of  the  assessor  to  list,  assess,  and  return  the  citpital  stock,  in  all  respects 
the  same  as  similar  property  belonging  to  other  corporations  and  individuals. 
An  examination  of  the  list'or  schedule  whith  the  assessor  is  required  to  fur- 
nish each  owner  of  personal  property,  as  well  as  a  consideration  of  the  sev- 
eral statutes,  will  make  it  apparent  that  it  was  not  contemplated  that  owners 
of  bank  shares,  or,  indeed,  shares  in  any  domestic  corporation,  doing  business 
witliin  tills  state,  should  list  their  shares  of  stock  with  their  other  personal 
property.  It  would  seem,  therefore,  that  the  statement  of  credits,  and  tti9 
deduction  of  indebtedness,  for  which  specific  provision  is  made,  and  which  is 
required  to  be  verified  by  the  oath  of  each  owner  -of  personal  property,  and 
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returned  with,  his  assessments  is  not  applicable  to  bank  shares,  and  such  de- 
ductions therefrom,  as  the  owner  may  be  entitled  to  make. 

The  right  of  owners  of  national  bank  stock  to  deduct  from  its  value  the 
amount  of  their  bona  fide  indebtedness,  results  rather  from  the  construction 
which  the  supreme  court  of  the  United  States  has  given  the  law  under  which 
national  banking  associations  are  organized,  and  the  revenue  laws  of  the 
states,  as  applied  to  such  associations,  than  from  any  specific  provision  to 
that  ^ect  in  the  revenue  law  of  this  state.  While  we  may  assume  that  the 
leg^lature  of  the  state,  acting  in  subordination  to  the  law  of  congress,  con- 
templated that  such  deductions  might  be  made,  we  are  compelled  to  admit 
that  no  specific  provision  is  found  in  the  statute  pointing  out  the  precise 
method  by  which  that  end  is  to  be  accomplished.  Since,  therefore,  one  whose 
moneyed  capital  is  invested  in  shares  in  a  national  banking  association  cannot 
put  such  capital  down  on  His  assessment  list  as  credits  due  and  owing  him, 
and  deduct  therefrom  his  bona  fide  indebtedness,  it  follows  that  the  only 
practical  method  by  which  he  can  obtain  the  benefit  of  the  law  is  to  notify 
the  assessor,  at  the  proper  time,  of  the  amount  of  his  indebtedness  not  already 
deducted  from  other  credits  on  his  tax-list,  and  demand  that  the  proper  deduc- 
tion be  made  on  the  list,  whicli  the  assessor  is  required  to  make  and  return 
under  section  6345.  MoMahon  v.  Palmer ,  102  N.  Y.  176,  6  N.  E.  Rep.  400. 
When  such  a  deduction  is  claimed,  it  would  doubtless  be  the  duty  of  the  as- 
sessor to  require  that  the  amount  thereof  should  be  verified  by  the  oath  of  the 
person  claiming  the  deduction,  as  provided  in  section  6834.  A  failure  to  re- 
quire the  oath,  would,  however,  not  be  the  default  of  the  person  making  i/Ae 
^aim. 

The  special  findings  show  that  the  demand  was  duly  made  of  the  assessor, 
and  that  the  latter  rafused  to  make  any  deduction,  not  because  the  claim  was 
not  properly  made  by  the  plaintifC  on  his  assessment  list,  nor  because  of  his 
failure  to  comply  with  any  requirement  of  the  assessor,  but  because  the  latter 
denied  his  right,  nnder  the  law.  to  be  allowed  any  deduction  of  indebtedness 
from  the  value  of  his  stock.  The  facts  found  make  it  very  clear  that  what- 
ever the  plaintiff  might  have  done  byway  of  making  statements,  or  in  what- 
ever form  he  might  have  presented  his  claim  for  deductions,  it  would,  in  any 
event,  have  been  unavailing;  according  to  the  rule  that,  where  the  tender  of 
performance  is  a  prerequisite  to  the  establishment  of  a  right  against  another, 
the  offer  to  perform  becomes  unnecessary  when  the  conduct  of  the  other  party 
is  such  as  to  make  it  reasonably  certain  beforehand  that  the  offer  will  be  re- 
fused. Hills  V.  Exohange  Bank,  105  U.  8.  319;  People  v.  Olmstead,  45 
Barb.  644;  Ford  v.  Holden,  39  JT.H.  148.  The  city  assessor  having  refused 
to  allow  deductions,  upon  notice  and  demand,  on  the  ground  thatnosuch  de- 
ductions would  be  allowed  in  any  case,  because  the  law  did  not  authorize 
them  to  be  made,  the  city  will  not  now  be  allowed  to  shift  its  position,  and 
put  its  defense  on  the  ground  that  the  demand  was  not  made  in  proper  form. 

The  court  having  first  reached  the  conclusion  that,  upon  the  facts  found, 
the  taxes  were  voluntarily  paid,  and  having,  as  its  second  conclusion,  stated 
that  the  city  was  nevertheless  liable  under  the  ruling  in  City. of  Indianapolis 
v.  McAvoy,  supra,  it  becomes  proper  first  to  examine  the  propriety  of  the 
conclusion  last  stated.  If  it  be  true  that  whetlier  the  payment  was  voluntary 
or  involuntary,  the  city  is  in  either  event  liable  to  refund,  it  is  obviously  im- 
material and  unnecessary  to  consider  the  propriety  of  t^e  first  conclusion, 
which  is  called  in  question  by  the  appellee's  cross-error.  It  is  a  well-estab- 
lished doctrine  of  the  common  law  that  a  party  who,  without  fraud  or  imposi- 
tion, pays  an  illegal  demand,  having,  at  the  time,  knowledge  of  all  the  facts 
which  render  the  demand  illegal,  unless  payment  be  made  upon  some  imme- 
diate or  urgent  necessity,  or  to  release  his  person  or  property  from  detention, 
or  to  prevent  the  immediate  seizure  of  his  person  or  property,  such  payment 
will  be  deemed  to  have  been  voluntarily  made.    To  ^  party  who  thus  pays  an 
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illegnl  denoand,  the  common  law  affords  no  right  of  recovery.  Jenks  v.  Lima 
Tp.,  17  Ind.  326;  Lima  Tp.  v.  Jenks,  20  Ind.  301 ;  Board,  etc.,  v.  Armstrong, 
91  Ind.  528;  Toton  of  Ligonier  v.  Ackerman,  46  Ind.  552;  Board  v.  Riick- 
man,  57  Ind.  96;  Lamhom  v.  County  Com'rs,  97  U.  S.  181;  Railroad  Co.  v. 
Commissioners,  98  U.  S.  541;  Union  Ins.  Co.  v.  City  qf  Alleghsny,  101  Pa. 
St.  260. 

It  should  be  observed,  however,  thiit  the  rule  of  the  common  law  does  not 
control  in  cases  where  a  positive  statute  makes  it  the  duty  of  a  municipal  cor- 
poration to  refund  to  the  tax-payer  money  collected  for  taxes  wrongfully  or 
erroneously  assessed.  In  case  it  is  so  directed  by  statute,  it  becomes  the  duty 
of  the  corporation  to  refund  money  received  by  it  for  taxes  assessed  upon  prop- 
erty which,  according  to  law,  was  not  justly  subject  to  the  assessments,  ai^ 
it  is  no  defense,  in  such  a  case,  that  the  taxes  were  voluntarily  paid.  In  such 
a  case  the  question  will  be  whether  or  not,  according  to  the  facts  of  which  the 
assessing  ofScer  had  notice,  or  with  which  the  law  charged  him  with  knowl- 
edge, the  property  was  justly  subject  to  the  tax  assessed  against  it.  Mere 
irregularity  will  not  make  the  assessment  wrongful  or  erroneous,  in  such 
sense  as  to  make  the  corporation  liable  to  refund.  When,  however,  the  prop- 
erty was  not  subject  to  the  tax,  and  the  corporation  has  hence  no  equitable 
right  to  the  money  it  has  received,  it  may  be  compelled  to  refund,  when  that 
duty  is  enjoined  by  statute.  City  of  Indianapolis  v.  McAvoy,  supra;  Board, 
etc.,  V.  QraJiam.  98  Ind.  280;  Newsom  v.  Board,  etc.,  92  Ind.  229;  Board  v. 
Rwikman,  67  Ind.  96;  Durham  v.  Board  Com'rs,  etc.,  95  Ind.  183;  Board 
V.  Murphy,  100  Ind.  570;  Board,  etc.,  v.  Armstrong,  91  Ind.  528;  People  v. 
Supervisors,  etc.,  51  N.  Y.  401.  Section  8167,  Rev.  St.  1881,  being  a  part  of 
the  general  law  for  the  incorporation  and  government  of  cities,  provides, 
among  other  things,  that  the  common  council  may  at  any  time  order  the 
amount  of  taxes  erroneously  assessed  against  and  collected  from  any  tax-payer, 
to  be  refunded  to  him.  In  respect  to  the  refunding  of  taxes,  this  provision 
has  been  held  mandatory.    City  of  Indianapolis  v.  McAvoy,  supra. 

As  has  already  been  seen,  the  taxes  against  the  appellee's  bank  stock  were 
erroneously  assessed,  in  that  the  assessor  refused,  after  proper  notice  and  de- 
mand, to  allow  any  deduction  from  the  value  of  the  stock  on  account  of  the 
honaflde  indebtedness  of  the  owner.  It  was  the  assessor's  duty  to  assess  and 
return  the  bank  stock  from  the  duplicate  schedule  furnished  him,  according 
to  the  provisions  of  the  statute;  and  if  the  owner  had  permitted  the  assess- 
ment and  return  to  be  completed  without  notifying  the  assessing  oflficer  that  he 
claimed,  and  was  entitled  to,  a  deduction  from  the  value  of  his  stock  on  account 
of  bona  fide  debts  owing  by  him,  it  might  be  a  question  whether  he  could  have 
thereafter  challenged  it  as  erroneous.  The  assessment  would  have  been  within 
the  authority  of  the  assessor,  and  not  erroneous.  "Where,  however,  the  offi- 
cer receives  proper  notice,  while  the  assessment  is  in  fieri,  that  the  share- 
holder owes  ftona^e  debts  which  he  is  entitled  to  have  deducted  from  the 
value  of  his  stock,  it  then  becomes  the  duty  of  the  assessor  to  allow  such  de- 
duction in  the  same  manner,  and  under  the  same  regulations,  as  deductions 
are  allowed  in  respect  to  other  credits  belonging  to  individuals.  If  the  assess- 
ing officer  afterwards  proceeds  in  disregard  of  such  notice  and  demand,  the 
assessment  will  be  erroneous  to  the  extent  that  deductions  to  which  the  tax- 
payer was  justly  entitled  are  denied.    Supervisors  v.  Stanley,  105  U.  S.  305. 

It  appears  from  the  special  finding  that  the  appellee  notified  the  assessor, 
on  each  occasion  when  he  returned  his  list,  that  his  indebtedness  was  largely 
in  excess  of  his  other  credits,  and  demanded  that  it  should  be  deducted  from 
the  value  of  his  bank  shares.  The  notice  and  demand  were  disregarded,  on 
the  ground  that  the  law  did  not  allow  such  deductions  to  be  made,  and  not  be- 
cause of  any  informality  in  giving  notice.  The  appellee  was  accordingly  as- 
sessed for  the  fuU  value  of  his  stock,  without  any  deductions.  This  was  an 
erroneoua  assessment.    Taxes  were  paid  to  the  city  collector  which  were  not 
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jastlT  due  to  the  city,  and  the  case  therefore  comes  within  the  very  terma  of 
tlie  statute  which  requires  taxes  so  assessed  and  coliected  to  be  refunded.  The 
city  was  not  exonerated  from  the  duty  of' refunding  because  the  appellee  did 
not  appear  before  the  board  of  equalization,  and  there  attempt  to  have  the  ei^ 
roneous  assessment  corrected. 

The  taxes  were  erroneously  assessed.  An  erroneous  assessmentand  collec- 
tion are  the  conditions  which  require  the  city  to  refund.  The  existence  of 
these  conditions  was  found,  and  the  city  is  liable.  The  judgment  is  afiirmed, 
with  costa. 


(Ul  Ind.  ai)  

iNSUKAjrOE  Co.  OF  NOKTH  AMERICA  V.  BRIH. 

{.Supreme  Court  of  Indiana.    June  15,  1887.) 
X.  ALTSBATIOR  0»  IhBTBUMBNTS — BUBDBH  OF  Pboof — iKSmUNCB. 

In  an  action  upon  an  insurance  policy,  where  the  company  claims  that  an  alter- 
ation has  been  made  in  the  policy,  and  notliing  suspicious  appears  upon  its  face 
tending  to  show  an  alteration  after  its  execution,  the  burden  ul  proof  la  upon  the 
company  to  show  an  alteration  as  claimed. 

2.   SaMB— EVIDINOE. 

In  such  case,  it  being  claimed  by  the  company  that  an  alteration  had  been 
made  extending  the  life  of  the  policy,  the  exclusion  of  evidence  of  the  minimum 
rate  established  and  existing  among  the  diiferent  companies  at  the  time  and  place 
of  the  issuance  of  the  policy  is  harmless,  where  the  policy  recites  the  payment  of  a 
certain  consideration  difTereut  both  from  that  which  would  have  been  payable  at 
such  rate  for  the  time  that  the  policy  should  run  as  claimed  by  the  company,  and 
from  that  due  at  such  rate  for  toe  term  stated  on  the  face  of  the  policy. 

8.  WlTHESS— OOMPBTBNOT — AOBNT  OF  IlianRANCB  CoMPAKY— SuiT  BT  HbIB. 

Under  section  500.  Rev.  St.  Ind.  1881,  disqualifying  an  agent  who  had  made  s 
contract  from  testifying  against  the  representatives  of  the  other  party  to  the  con- 
tract, after  the  latter's  death,  as  to  matters  occurring  prior  to  such  death,  the  agent 
of  an  insurance  company  is  not  a  competent  witness  for  the  company,  in  an  action 
by  the  heir  of  the  original  policy-holder,  as  to  matters  occurring  in  the  life-time 
of  the  deceased  relative  to  the  contract  of  insurance 

4.  FiBB  iRBtTBANCB— POUCT— NOTIOB  Ot  IiOSS. 

Under  section  3770,  Rev.  St.  Ind.  1881,  a  condition  In  a  fire  insurance  policy  of  a 
foreign  insurance  company  doing  business  in  this  state,  requiring  immediate  notice 
of  loss,  or  notice  within  less  than  five  day^,  is  void,  and  reasonable  notice  will  be 
sufficient,  the  reasonableness  to  be  determined  by  the  court  where  the  facts  arenn- 
disputed,  but  where  the  facta  are  disputed  the  matter  must  be  left  t«  the  Jury  under 
proper  instructions. 
fi.  Same— LiMiTATioH  o»  Actiob — Fobeion  Compast. 

The  legislature  has  the  constitutional  right  to  prescribe  the  terms  upon  which 
foreign  insurance  companies  may  transact  business  in  Indiana,  and  under  section 
3770,  Bev.  dt.  Ind.  1881,  which  provides  that  "  no  condition  or  agreement  not  to  sue 
for  a  period  of  less  than  three  years  shall  be  valid,"  a  condition  in  a  policy,  ex- 
ecuted after  that  statute  went  into  eifect,  that,  if  suit  was  not  commenced  within 
one  year  from  the  date  of  the  loss,  the  lapse  of  time  should  be  conclusive  against 
the  validity  of  the  claim,  will  not  defeat  an  action  brought  after  the  expiration  of 
one  year,  but  within  three  years  from  the  date  of  the  loss. 

6.  iBSTBOOnOR — iHCOUFIiirrEKBBB. 

Where  an  instruction  is  substantially  correct  as  far  as  it  goes,  and  the  party  at- 
tacking it  asked  no  fuller  instructions  upon  the  subject,  it  will  not  be  cause  for 
reversal,  although  the  instruction  is  somewhat  incomplete,  and  might  well  have 
been  supplemented  by  other  instructions  upon  the  same  subject. 

Appeal  from  circuit  court,  Decatur  county. 

C.  Shane  and  Moore  &  Marshall,  for  appellant.    Miller  A  Bavin,  for  ap- 
pellee. 

MrroBXLL,  J.  This  was  a  suit  by  Mary  Brim  against  the  Insurance  Com- 
•  pany  of  North  America,  to  recover  upon  a  policy  of  insurance.  The  com- 
plaint alleges  that  on  the  twenty-sixth  day  of  June,  1879,  the  company  issued 
a  policy  of  insurance,  whereby  it  insured  certain  farm  property  tlherein  de- 
8cril>ed,  owned  by  Phillip  Brim,  to  thq  amount  of  S2,500,  against  loss  or  dam- 
age by  fire  from  the  twenty-sixth  day  of  June,  1879,  to  the  twenty-sixth  day 
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of  June,  1884.  The  death  of  Phillip  Brim,  and  the  snccesston  of  the  plain- 
tiff to  the  rights  of  the  decedent  in  the  property  and  policy,  the  destruction 
of  certain  parts  of  the  property  by  Are,  and  the  performance  by  the  assured 
of  the  conditions  of  the  policy,  are  alleged.  The  company  answered  by  a 
general  denial,  and  a  plea  of  non  est  factum,  denying  the  execution  of  the 
policy.  The  question  chiefly  contested  at  the  trial  was  whether  the  policy 
expired  on  the  twenty-sixth  day  of  June,  1882,  or  on  the  twenty-sixth  day 
of  June,  1884.  The  contention  of  the  insurance  company  was  that  the  date 
of  the  expiration  of  the  policy,  as  written  on  the  face,  and  indorsed  upon 
the  back  thereof,  had  l)een  changed  from  1882  to  1884,  by  the  addition  of  a 
perpendicular  stroke  to  the  figure  "2"  at  each  place,  so  as  to  make  it  appear 
thus,  "1884."  Evidence  was  heard  in  support  of  the  respective  theories  of 
the  parties.  Pertinent  to  this  feature  of  the  case;,  the  court  gave  the  jury 
the  following  charge  :  "If  the  evidence,  by  a  fair  preponderance,  shows  that 
the  policy  sued  on  was  signed  and  delivered  by  the  defendant  to  the  plaintiff, 
and  the  defendant  claims  an  alteration  thereof,  the  burden  is  upon  the  de- 
fendant to  show  such  alteration,  and,  if  an  alteration  appears  upon  it,  that  it 
was  made  after  delivery."  The  jury  found,  in  answer  to  an  interrogatory 
submitted  to  them,  that  there  was  no  alteration  apparent  upon  the  face  of  the 
policy.  The  law  upon  the  subject  involved  in  the  instruction  was  given  to 
the  jury  correctly.  It  was  for  the  court  and  jury  to  judge,  from  an  inspection 
of  the  policy,  concerning  the  character  of  the  alleged  alteration .  If  there  was 
nothing  suspicious  upon  the  face  of  the  instrument  tending  to  raise  a  pre- 
sumption that  it  had  been  altered  after  its  execution,  It  was  not  necessary 
for  the  plaintiff,  after  proving  its  execution,  to  offer  any  proof  in  tlie  firat  in- 
stance upon  the  subject  of  an  alleged  alteration.  Within  all  the  authorities, 
the  burden  of  proof  in  such  a  case  is  upon  the  party  alleging  the  alteration. 
Metkel  v.  State  Sav.  Inst.,  86  Ind.  355;  atonerr.Sllis,  6  Ind.  152;  Cochran 
V.  Neheker,  48  Ind.  459;  Fitzgerald  v.  Goff,  99  Ind.  28;  Sirrine  v.  Briggs, 
81  Mich.  443.  The  jury,  having  found  that  the  policy  presented  no  indica- 
tion of  having  been  altered,  were  not  required  to  examine  the  vexed  question, 
concerning  which  the  books  abound  indiverse  decisions,  as  to  what  presump- 
tions will  be  indulgetl  in  case  the  face  of  the  instrument  itself  presents  a  sus- 
picious appearance.  Neil  v.  Case,  25  Kan.  510.  Since  there  was  no  altera- 
tion apparent  upon  the  face  of  the  policy,  whetlier  the  instruction  of  the  court 
upon  that  subject  was  technically  accurate  or  not,  it  was  not  influential  in 
producing  the  verdict  Cleveland,  ete..  R.  Co.  v.  Newell,  104  Ind.  264-273, 
8  N.  E.  Rep.  836. 

During  the  progress  of  the  trial,  the  appellant  produced  a  witness,  and.  In 
answer  to  suitable  questions  for  that  purpose,  proposed  to  prove  that  the  uni- 
form minimum  rate  established  and  existing  between  the  different  insurance 
companies  represented  in  Greensburg,  at  the  time  of  the  issuance  of  the  policy 
in  suit,  was  1  per  cent,  for  three  years,  and  IJ  per  cent,  for  five  years,  on  de- 
tached farm  property,  such  as  that  covered  by  the  policy  in  question.  The 
evidence  was  excluded.  Witliout  determining  the  abstract  question  concern- 
ing the  admissibility  of  evidence  of  the  cliaracler  of  that  offered,  it  is  mani- 
fest that  the  exclusion  of  the  evidence  proposed  was  harmless  in  this  case. 
The  policy  recited  tliat  the  premium  paid  as  a  consideration  for  $2,500  insur- 
ance was  $30.  Tliere  was  no  evidence  controverting  this.  It  is  therefore 
apparent,  whether  the  established  rate  of  insurance  in  the  city  of  Greensburg 
was  or  was  not  in  accord  with  the  proposed  evidence,  the  appellant's  agent 
did  hot,  in  this  instance,  conform  to  the  rate  established.  If  the  policy  was 
for  three  years,  as  the  appellant  contended,  the  premium  charged  was  Ave  * 
dollars  more  than  the  rate.  If  it  was  for  five  years,  the  premium  was  less 
tlian  the  rates  by  seven  dollars  and  a  half.  The  evidence  would  have  proved 
nothing  to  the  appellant's  advantage  if  ft  had  been  admitted.  There  was 
no  error,  therefore,  in  excluding  the  testitiony. 
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The  appellant  proposed  to  prove,  by  its  agent  who  fsttned  the  policy,  certain 
matters  in  respect  to  the  policy  which  must  have  occurred,  if  at  all,  in  the 
life-time  of  Phillip  Brfra,  deceased,  with  whom  the  contract  of  insurance  was 
negotiated.  Mrs.  Brim  succeeded  to  tlie  property  insured  as  heir,  and  to  the 
policy  of  insurance  by  assignment.  The  agent  was  permitted  to  testify  in 
respect  to  certain  matters  testified  to  by  Mra.  Brim  which  occurred  in  the  life- 
time of  her  deceased  husband.  Concerning  other  matters  so  occurring,  the 
proposed  testimony  vras  excluded.  There  was  no  error  in  this.  Section  500 
Eev.  St.  1881;  Peacock  y.AlMn,S9  Ind.  25;  Reynolds  v.  Linard,9b  Ind.  48. 

The  Are  occurred  on  the  tenth  day  of  August,  1883.  The  evidence  tended  to 
show  that  notice  of  the  loss  was  communicated  to  the  company's  agent  on  the 
thirteenth  day  thereafter.  There  was  a  condition  in  the  policy  requiring  that 
immediate  notice  should  be  given  of  any  claim  made  thereunder.  Some  cir- 
cumstances  appeared  in  the  evidence  tending  to  ahow  an  excuse  for  not  noti- 
fying the  agent  at  an  earlier  period.  Relevant  to  this  feature  of  the  case,  the 
court  instructed  the  jury,  in  substance,  that  the  condition  requiring  imme- 
diate notice  was  void;  that  if  the  plainttfC,  taking  into  consideration  all  the 
circumstances,  gave  notice  within  a  reasonable  time,  the  provisions  of  the 
policy  in  that  r^^d  were  complied  with,  and  that  it  was  a  question  of  fact 
for  the  jury  to  determine,  under  all  the  circum.^tances,  what  was  a  reasonable 
time.  Section  8770,  Bev.  St.  1881,  relating  to  foreign  insurance  companies 
doing  business  within  this  state,  prohibits  any  such  company  from  inserting 
certain  conditions  in  its  policy.  Among  others,  conditions  requiring  notice 
of  loss  to  be  given  forthwith,  or  within  a  period  of  less  than  five  days,  are 
prohibited.  The  statute  provides  that  any  condition  inserted  in  a  poUey  con- 
trary to  its  provisions  shall  be  void.  The  effect  of  the  statute  is  to  invalidate 
any  provision  in  a  policy  Issued  by  a  foreign  insarance  company  which  re- 
quires notice  of  a  loss  to  be  given  within  less  than  five  days.  The  law  makes 
such  a  condition  in  a  policy  conclusively  unreasonable.  Construed  in  con- 
nection with  the  law,  the  Condition  requiring  immediate  notice  must  be  held 
to  mean  that  the  assured  shall  use  r^sonable  diligence  in  giving  notice  of  the 
loss.  What  constitutes  reasonable  diligence  or  reasonable  notice  must  depend 
upon  all  the  circumstances  of  each  particular  case.  Railway  Co.  v.  Burtoell, 
44  Ind.  460;  Wood,  Fire  ia».  §  414.  The  purpose  of  the  notice  is  to  enable 
the  company  to  take  proper  precautions  for  its  own  protection.  The  notice 
most  be  reasonable  under  all  the  circumstances.  Where  the  facts  are  not  in 
dispute,  or  where  they  have  been  ascertained  by  the  proper  tribunal  for  that 
purpose,  it  becomes  a  question  of  law  for  the  court  to  determine  whether, 
nnder  the  facts  and  circnmstanexs  at  a  given  case,  the  notice  was  reasonable. 
Where  the  facts  tending  to  show  an  excuse  for  the  delay  are  in  dispute,  or  where 
it  is  a  disputed  question  whether  the  delay  was  occasioned  by  certain  facts,  tfe 
is  for  the  jury  to  ascertain  the  facts,  and  the  cause  and  effect  of  the  delay, 
and,  under  proper  instructions  from  the  court,  as  to  the  force  and  effect  of  the 
fSfu:ts  found,  determine  whether  or  not,  under  all  tbe  circumstances,  reasonable 
notice  of  the  loss  was  given.  Wood,  Fire  Ins.  §  412.  This  rule,  properly 
applied,  does  not  in  any  event  leave  it  to  the  jury  to  determine  what  facts  in 
law  constitute  a  reasonable  notice.  Th^s  is  the  function  of  the  court,  tobedis- 
charged  by  properly  instructing  the  jury  as  to  the  leg-.il  value  of  the  facts  as 
they  may  be  found  from  the  evidence.  Inviewof  thelastclauseof  theinstruc- 
tion  complained  of,  it  was  eminently  proper  that  the  court,  either  of  its  own 
motion,  or  at  the.  request  of  the  appellant,  should  have  instructed  the  jury 
further  as  to  the  facts  and  circumstances  necessary  to  constitute  a  legal  excuse 
for  tbe  delay,  and  under' what  circumstances,  within  the  proof,  the  notice 
might  have  been  deemed  sufficient.  The  instruction  in  and  of  itself  was  not, 
however,  erroneous.  The  appellant,  so  far  as  we  are  advised,  made  no  re- 
quest for  further  instructions,  The  case  is  therefore  within  the  rule  which 
denies  a  reversal  in  case  aa  instruction  is  substantially,  accurate,  but  which 
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might  with  great  propriety  have  been  supplemented  with  further  instructions 
in  order  to  render  it  more  intelligible  and  complete.  Wilson  v.  Trafalgar, 
etc.,  Co,,  93  Ind.  287;  County  of  Howard  v.  Legg,  11  N.E.  Kep.  612,  (present 
term.^ 

Without  detailing  the  circumstances  which  appeared  in  evidence,  it  is  suf- 
ficient to  say,  since  it  does  not  appear  that  the  company  made  any  objection 
to  the  claim  on  account  of  the  insufficiency  of  the  notice,  or  that  any  detri- 
ment resulted  to  it  on  account  of  the  delay,  the  notice  was,  under  all  the  cir- 
cumstances, reasonably  in  time.  Wood,  Fire  Ins.  §  414.  Of  course,  if  the 
policy  had  required  notice  to  be  given  within  a  definite  time,  not  within  the 
period  prohibited  by  statute,  or  if  the  notice  had  been  unreasonably  delayed, 
without  any  circumstances  of  excuse,  a  failure  to  object  to  a  notice  given, 
after  the  right  of  action  on  the  policy  had  expired,  would  not  revive  the  right. 
Trash  v.  State,  etc.,  Co.,  29  Fa.  St.  198.  This  case  is  not  within  that  rule. 
The  policy  contained  a  provision  to  the  ejSect  that,  if  a  suit  or  action  should 
be  commenced  thereon  after  the  expiration  of  one  year  from  the  date  of  the 
loss,  the  lapse  of  time  should  be  deemed  conclusive  against  the  validity  of  the 
claim.  This  suit  was  not  brought  until  nfter  the  expiration  of  one  year,  and 
it  is  now  contended  that  the  above-mentioned  stipulation  defeated  the  plain- 
tiffs right  to  recover  on  the  policy. 

The  statute  already  referred  to  enacts  that  any  condition  or  agreement  in  a 
policy  of  foreign  insurance  "cot  to  sue  for  a  period  of  less  than  three  years 
shall  be  void, "  and  it  also  provides  that  any  condition  inserted  in  a  policy  to 
avoid  the  provisions  of  that  section  shall  be  void.  It  is  at  once  obvious  that 
the  condition  in  the  policy  and  the  provisions  of  the  statute  cannot  stand  to- 
gether. It  is  said  the  provision  in  the  policy,  the  practicable  effect  of  which 
was  to  bar  a  right  of  action  after  one  year,  was  such  a  contract  as  the  parties 
had  a  right  to  make,  and  that  such  right  was  not  subject  to  legislative  control. 
While  the  general  proposition  may  be  conceded  that  insurance  companies  have 
the  right  to  contract  that  parties  shall  assert  their  claims  against  them  in  a 
reasonable  time,  {Riddlesbarger  v.  Hartford  Ins.  Co.,  7  Wall.  386,)  yet  the 
constitutional  right  of  the  legislature  to  prescribe  the  terms  upon  which  for- 
eign corporations  may  transact  business  within  the  state  is  also  abundantly 
established.  Farmers,  etc.,  Ins.  Co.  v.  Harrah,  47  Ind.  236;  Bank  of  Au- 
gusta v.  EarU,  13  Pet.  519;  Pavl  v.  Virginia,  8  Wall.  168;  Ducat  v.  Chi- 
cago, 10  Wall.  410;  Cooper  Manufg  Co.  v.  Ferguson,  113  U.  S.  727,  5  Sup. 
Ct.  Rep.  739;  Cincinnati  Mut.,  etc.,  Co.  T.  Rosenthal,  55  111.  85;  Thome  v. 
Travellers'  Ins.  Co.,  80  Fa.  St.  15.  The  statute  must  be  regarded  as  a  l^lsla- 
tive  declaration  that  less  than  three  years  is  an  unreasonable  limit  within 
which  to  require  parties  holding  claims  under  a  policy  of  foreign  insurance  to 
assert  their  claims,  or  to  be  forever  barred.  This  statute  was  in  force  when 
the  contract  of  insurance  was  consummated,  and  it  must  be  conclusively  pre- 
sumed that  the  contract  was  made  with  a  due  regard  for  the  law.  In  so  far 
as  the  statute  and  the  condition  in  the  policy  are  in  conflict,  the  statute  must 
prevail.  It  is  said  the  statute  is  unconstitutional.  Counsel  have  not  called 
our  attention  to  any  provision  of  the  constitution  which  is  supposed  to  be  in- 
fringed, and  we  know  of  none. 

The  judgment  is  affirmed,  with  costs. 

(in  Ind.  335) 

State  ex  ret.  Bobinsoh  e.  Carb,  Auditor. 

{Supreme  Court  of  Indiana.    June  17, 1887.) 

tJnrvERsrrT  Fvnd — Rate  or  Ihtsbbsi  on  Loahs— Statoteb. 

Section  4d00,  Rev.  St.  Ind.  1881,  providini?  that,  in  loaning  the  "  TTnlverslty  Fund  •• 
by  the  auditor  of  state,  "  the  rate  of  interest  required  shall  be  seven  per  cent.,  pay- 
able annually,"  is  not  repealed  by  the  later  act  of  1879,  (Rev.  St.  Ind.  1881,  J  9206,) 
providing  that  "  all  acta  on  the  subject  of  interest,  including  snch  as  relate  to  inter- 
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est  on  public  ftin&,  interest  on  purchase  money  of  canal,  college,  school,  or  saline 
lands,  are  hereby  repealed,"  and  that  hereafter  the  Interest  upon  such  funds  "shall 
be  at  the  rate  of  eight  dollars  a  year  on  one  hundred  dollars. ' 

Appeal  from  circuit  court,  Marion  county. 

Wm.  B.  Hard,  for  appellant.    Louis  T.  MUshener,  for  appellee. 

Mitchell,  J.  The  onlj  question  for  decision  in  this  case  relates  to  the  rate 
of  interest  which  the  auditor  of  state  is  required  to  demand  upon  loans  of  the 
"University  Fund."  The  law  under  which  the  State  University  was  estab- 
lished, provides  that  the  university  fund  shall  consist  of  certain  lands  in  Mon- 
roe and  Gibson  counties,  and  the  proceeds  of  sales  thereof,  and  all  donations 
for  the  use  of  the  university,  when  the  same  is  expressly  mentioned  in  the 
grant,  or  where,  in  such  grant,  the  term  "university"  only  is  used.  Section 
4595,  Bev.  St.  1881.  It  is  made  the  duty  of  the  auditor,  when  the  fund  is 
paid  into  the  state  treasury,  to  loan  the  principal;  the  annual  interest  to  be 
applied  to  the  current  expenses  of  the  university,  upon  warrants  drawn  by  the 
auditor  upon  the  treasurer  of  state,  on  the  requisition  of  the  board  of  trustees 
of  the  university.  The  manner  of  making  the  loans,  and  the  character  of  the 
security  to  be  taken,  are  particularly  prescribed.  Section  4600,  Rev.  St.  1881, 
provides  that  "the  rate  of  interest  required  shall  be  seven  per  cent,  payable 
annually."  The  later  act  of  1870  (section  5205,  Rev.  St.  1881)  provides  that 
"all  acts  on  the  subject  of  interest,  including  siich  as  relate  to  interest  on 
public  funds,  interest  on  purchase  money  of  canal,  college,  school,  or  saline 
lands,  are  hereby  repealed;  and  hereafter  the  interest  on  public  funds,  pur^. 
chase  money  of  can^,  school,  or  saline  lands,  and  upon  the  permanent  school 
fund,  shall  be  at  the  rate  of  eight  dollars  a  year  on  one  hundred  dollars."  It 
became  a  question  in  the  mind  of  the  auditor  of  state  as  to  whether  the  act 
of  1879,  above  set  out,  did  not,  by  implication,  repeal  section  4600,  so  as  to 
make  it  his  duty  to  decline  to  make  any  loan  of  the  universily  fund  at  a  lees 
rate  of  interest  than  8  per  cent. 

It  will  be  observed  that  it  is  the  interest  on  "public  funds,  purchase  money 
of  canal,  college,  school,  and  saline  lands,  and  upon  the  permanent  school 
fund,"  that  is  Qxed  at  8  per  cent.  The  fund  designated  in  section  4595  as 
the  university  fund  is  not  among  those  specifically  enumerated.  Unless, 
therefore,  that  fund  is  embraced  by  the  phrase  "public  funds,"  it  would  seem 
to  be  clear  that  it  is  not  affected  by  section  5205.  In  our  opinion  it  is  not  a 
public  fund,  within  the  meaning  of  that  section. 

The  university,  although  established  by  public  law,  and  endowed  and  sup- 
ported by  the  state,  is  not  a  public  corporation,  in  a  technical  sense.  In  the 
language  of  the  court  in  Regents  University  of  Maryland  v.  WiUiama,  9  Gill 
&  J.  385-388:  "A  corporation  may  be  private,  and  yet  the  act  or  charter  of 
incorporation  contain  provisions  of  a  purely  public  character,  introduced  solely 
for  the  public  good.  *  *  *  A  public  corporation  is  one  that  is  created  for 
political  purposes,  with  political  powers,  to  be  exercised  for  purposes  con- 
nected with  the  public  good,  in  the  administration  of  civil  government;  an 
instrument  of  the  government,  subject  to  the  control  of  the  legislature;  and 
its  members  oliicers  of  the  government,  for  the  administration  or  discharge 
of  public  duties,  as  in  the  case  of  cities,  towns, "  etc.  Tarmouth  v.  North' 
Tarmouth,  34  Me.  411;  Iforth  Yarmouth  v.  SkilUngs,  46  Me.  133.  There 
are  three  classes  of  corporations,  to- wit:  Public  municipal  corporations,  the 
object  of  which  is  to  promote  the  public  interest;  corporations  technically 
private,  but  of  a  quasi  public  character,  having  in  view  some  public  enterprise, 
in  which  the  public  interests  are  involved;  and  corporations  strictly  private. 
1  Dill.  Mun.  Corn.  52,  68;  Dartmouth  College  Case,  4  Wheat.  518;  Miners' 
Ditch  Co.  V.  Zelierhach,  37  Cal.  543;  Poster  v.  Fowl^,  60  Pa.  St.  27. 

The  act  under  which  the  State  University  was  established,  made  provision 
for  a  board  of  trustees,  and  enacted  that  "they  and  their  successors  shall  be 
a  body  politic,  with  the  style  of  the  '  Trustees  of  Indiana  University; '  in  that 
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name  to  sue  and  be  sued,"  etc.  This  corporate  body  is  invested  with  the 
power  to  possess,  take,  and  hold,  in  their  corporate  name,  all  the  real  and 
personal  property  of  the  university,  for  its  benefit,  and  is  authorized  to  expend 
the  income  thereof  for  the  benefit  of  the  institution.  It  is  autliorized  to  make 
ail  by-laws  necessary  to  carry  into  effect  the  general  purposes  for  which  tiie 
institution  was  organized. 

The  coi-poration  thus  organized  has  none  of  the  essential  characteristics  of 
a  public  corporation.  It  is  not  a  municipal  corporation.  Its  membei-s  are  not 
officers  of  the  government,  or  subject  to  the  control  of  the  legislature  in  the 
management  of  its  affairs;  and  the  university  fund,  derived  in  the  manner 
pointed  out  in  section  4595,  does  not  belong  to  the  state.  That  the  university 
was  established  under  the  direct  authority  of  the  state,  through  a  special  act 
of  the  legislature,  or  that  the  charter  contains  provisions  of  a  purely  public 
character,  nor  yet  that  the  institution  was  wisely  established,  and  is  and 
should  be  perpetually  maintained  at  the  public  expense,  for  the  public  good, 
does  not  make  it  a  public  corporation,  or  constitute  its  endowment  fund  a 
public  fund.  While  it  is  made  the  duty  of  the  auditor  of  state  to  loan  out  the 
fund  when  paid  into  the  treasury  of  the  state,  and  although  the  disposition  of 
lands  and  the  management  of  the  fund  is  placed  in  the  hands  of  public  otiicers 
of  the  state,  the  university  fund  nevertheless  rem:uns,  and  must  continue,  a 
special  fund  for  the  exclusive  l)enefit  of  the  university.  The  legal  status  of 
the  state  university  being  tltat  of  a  technically  private,  or  at  most  a  quasi 
public,  corporation,  the  univei°sity  fund,  of  which  it  is  the  sole  beneficiary, 
is  therefore  not  a  public  fund,  within  the  meaning  of  the  law.  It  cannot 
be  supposed  that  the  act  of  1879  repealing  "all  acts  on  the  subject  of  Interest, 
including  such  as  relate  to  interest  on  public  funds,"  etc.,  was  intended  to 
repeal  any  part  of  the  several  acts  establishing  the  State  University,  or  to 
affect  the  Interest  on  its  special  endowment  fund.  There  is  no  pretense,  of 
course,  that  the  laws  regulating  the  rate  of  interest  at  which  the  university 
fund  is  to  be  loaned,  is  repealed  in  express  terms.  If  repealed  at  all,  it  is  by 
implication. 

No  maxim  receives  more  universal  recognition,  nor  is  more  rigidly  adhered 
to  by  the  courts,  in  the  construction  of  statutes,  than  that  the  law  does  not 
favor  repeals  by  implication.  To  statutes  enacted,  like  that  under  consider- 
ation, for  a  special  purpose,  this  rule  has  peculiar  application.  The  legislature 
having,  by  a  special  statute,  erected  a  corporation  of  the  character  described, 
and  having  made  it  the  beneficiary  of  a  special  fund,  with  the  loaning  and 
management  of  which  it  h&s  charged  the  auditor  of  state,  whose  duties  in  that 
respect  are  specifically  pointed  out,  that  statute,  with  the  amendments  thereto, 
until  it  is  expressly  repealed  or  modified,  must  be  regarded  as  furnishing  the 
guide  for  the  auditor's  conduct. 

It  is  worthy  of  consideration  that  the  statute,  which  is  supposed  to  affect  a 
repeal  of  the  section  regulating  the  rate  of  interest  at  which  the  auditor  shall 
loan  the  university  fund,  contains,  after  the  phrase  "public  funds,"  a  specific 
enumeration  of  the  funds  upon  which  the  rate  of  interest  is  fixed  at  8  per 
cent.  These  are,  "purchase  money  of  canal,  college,  school,  or  saline  lands, 
and  upon  the  permanent  school  fund."  The  phrase  "public  funds"  may  be 
regarded  as  embracing,  in  a  general  sense,  the  particular  funds  subsequently 
enumerated.  This  is  according  to  a  well-known  rule  for  the  construction  of 
statutes,  which,  tliough  ancient,  is  always  adhered  to,  by  which  the  general 
words  in  one  clause  of  a  statute  may  be  limited  and  restrained  by  the  partic- 
ular words  in  the  same  or  a  subsequent  clause.    Sedg.  St.  &  Const.  Law,  860. 

Tlie  applicjttion  of  this  rule,  as  well  as  the  other  considerations  mentioned, 
leads  to  the  conclusion  that  tlie  statute  regulating  the  rate  of  interest  to  be 
paid  upon  the  loan  of  the  university  fund  was  in  nowise  affected  by  the  later 
act  relating  to  the  subject  of  interest  upon  public  funds.  This  conclusion  re- 
suits  in  the  reversal  of  the  ruling  and  judgment  of  the  Marion  circuit  court. 
Judgment  reversed,  with  costs- 
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(«  Ohio  8t  ]«» 

Flanders  «.  BiiANDT. 

(Supremt  Ontrt  qf  Ohio.    April  26, 1887.) 

1.  Gi»T— Iktkb  Vivos— DgiiivisY. 

A  father  invested  $2,000  in  bonds  for  the  benefit  of  his  danghter,  wKo  lived  &t» 
distance,  bat  by  her  request  kept  them  in  his  possession,  and  under  his  control. 
The  bonds  never  passed  into  her  hands,  bat  he  collected  the  interest  paid  on  Iheni, 
and  remitted  it  to  her.  Seld,  that  tberd  had  been  no  delivery,  and  that  the  trans- 
action did  not  constitute  a  valid  gift  irtter  vivat.' 

2.  COKTBACT — COBSIDBHATIOB— ImPKBFJECT  GiFT. 

A  gift  of  bonds  inter  viix»,  invalid  by  reason  of  no  delivery  having  beeh  made,  is 
not  a  sufficient  consideration  to  support  an  executory  contract  by  the  donor  to 
pay  the  donee  the  value  of  the  bonds  in  return  for  their  use  and  appropriation  by 
hint,  for  the  purposes  of  his  own  business. 
8.  Qin^-PEBFBOiiBO— EftuiTY— Teobts. 

If  a  gilt  is  imperfect  at  law,  and  for  want  of  consideration  cannot  be  enforced,  a 
court  of  equity  will  not  aid  the  donee  by  construing  it  into  a  declaration  of  trust. 

Error  to  district  court,  Mtiskingom  county. 

Action  by  Amanda  B.  Flanders,  plaintiff  in  error,  againat  Frederlck.J.  L. 
Blandy,  adminiBtrator  on  the  estate  of  her  father,  Henry  Blandy,  to  recover 
the  sum  of  $2,000,  with  interest  thereon  from  April  1, 1866.    On  demurrer. 

Frank  H.  Southard,  for  plaintiff  in  error.  €>.  L.  PMUip»»  tor  defendant 
in  error. 

DicKHAN,  J.  As  appears  from  the  original  petition,  the  decedent,  Henry 
Blandyi  desiring  in  his  life-time  to  make  some  provision  for  the  support  and 
maintenance  of  his  daughter,  the  plaintiff  in  error,  purchased  and  set  apart, 
as  a  gift  to  her,  cei-tain  United  States  7-30  bonds,  of  the  par  value  of  $2,000, 
and  bearing  interest  at  the  rate  of  6  per  cent,  per  annum.  These  bonds  were 
never  delivered  to  the  daughter.  She  never  had  manual  possession  of  them, 
but,  by  her  request  and  his  ii<<sent,  they  were  left  in  the  manual  possession  and 
under  the  dominion  and  control  of  the  father  for  safe-keeping.  As  her  resi- 
dence was  distant  from  hi.1  home,  he  collected  nnd  transmitted  to  her  the 
accruing  interest  down  t(-\^e  Arst  day  of  April,  1866.  About  that  time  he 
becftme  interested  in  the  Cashmere  goat  business,  and,  being  under  the  im- 
pression that  an  investment  in  that  branch  of  the  business  would  be  more 
profltable  to  his  daughter  than  the  o^vneTShip  of  the  bonds,  invested  them  in 
that  business,  but  without  consultation  with  her,  and  without  her  knowledge, 
aathority,  or  consent.  After  making  the  investment,  and  on  the  nineteenth 
day  of  April,  1866,  by  letter  of  that  date  to  the  plaintiff,  stamped  as  a  contract 
by  his  direction  with  a  United  States  internal  tevenue  stamp  duly  canceled, 
the  decedent  promised  and  agreed  to  and  with  the  plaintiff  that,  in  case  she 
did  not  elect  to  accept  the  investment  in  the  proposed  business  in  lieu  of  the 
bonds,  he  would  retain  the  investment  himself,  and  pay  to  her,  in  place  of  the 
bonds,  the  sum  of  $2,000,  with  Interest  thereon  from  the  first  of  April,  1866. 
The  plaintiff  accepted  the  offer  and  promise  so  made  in  writing,  and,  having 
notified  the  decedent  of  her  acceptance,  he  thereupon  retained  the  investment 
as  his  own.  It  was  upon  the  promise  contained  in  the  letter  of  April  19, 1866, 
VasA.  the  original  action  was  founded. 

If  the  promise  In  writing  by  Heniy  Blandy  to  pay  the  $2,000  and  interest 
was  not  supported  by  a  good  and  sufficient  consideration,  no  right  of  action 
accrued  to  the  plaintiff.  It  is  contended,  however,  that  such  a  consideration 
was  furnished  in  the  government  bonds  which  the  decedent  invested  in  his 
business.  The  plaintifl  claims  that  the  transaction  between  her  father  and 
herself  was  no  less  than  a  valid  gift  of  the  bonds  to  her  by  him  in  his  Ufe- 

iBee  Sniith  v.  Ossipee  Valley  Ten-Cent  Sav.  Bank,  CK.  B.)  9  AtL  Bep,  792,  and  not*, 
y.l2N.E.no.4 — 21 
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time.  We  think,  however,  that  she  acquired  no  title  to  or  beneficial  interest 
in  the  bonds,  and  that  he  was  never  divested  of  his  absolute  ownership  therein. 
A  gift  inter  vivos  has  been  defined  as  an  immediate,  voluntary,  and  gratu- 
itous transfer  of  his  personal  property  by  one  to  another.  It  is  essential  to 
its  validity  that  the  transfer  be  executed,  for  the  reason  that,  there  being  no 
consideration  therefor,  no  action  will  lie  to  enforce  It.  A  gift  inter  vivos  has 
no  reference  to  the  future,  but  goes  into  immediate  and  absolute  effect.  To 
render  the  gift  complete,  there  must  be  an  actual  delivery  of  the  chattel,  so 
far  as  the  subject  is  capable  of  such  a  delivery,  and  without  such  a  delivery 
the  title  does. not  pass.  If  the  subject  be  not  capable  of  actual  delivery,  there 
must  be  some  act  equivalent  to  it.  "The  necessity  of  delivery,"  says  Chancel- 
lor Kent,  "has  been  maintained  in  every  period  of  the  English  law."  The 
donor  must  part,  not  only  with  the  possession,  but  with  the  dominion  and 
control,  of  the  property.  An  intention  to  give  is  not  a  gift,  and  so  long  as 
the  gift  is  left  incomplete  a  court  of  equity  will  not  interfere  and  g^ive  effect 
to  It,  Gray  v.  Barton,  65  N,  Y.  68 ;  Martin  v.  Funk,  75  N.  Y.  134;  2  Kent, 
Comm.  ^8;  Noble  v.  Smith,  2  Johns.  52;  Pearson  v.  Pearson,  7  Johns.  26; 
Grangiaey.Arden,  10  Johns.  293;  Hooper  \ .  Qoodvxin,  1  Swan,  486;  Picot 
V.  Sanderson,  1  Dev.  309;  Pennington  v.  Qittings,  2  Gill  &  J.  208;  Qano  t. 
Fisk.  43  Ohio  St.  462. 

That  the  rights  of  creditors  may  not  be  prejudiced;  that  the  donor  may  not 
be  circumvented  by  fraud ;  that  he  may  be  protected  from  undue  influence 
which  would  result  in  an  unequal  and  unjust  distribution  of  his  estate;  that 
efiicacy  may  not  be  given  to  donations  made  under  legal  incapacity;  as  well 
as  on  other  grounds, — gifts  inter  vivos,  like  gifts  caiLsa  mortis,  in  anticipa- 
tion of  death,  are  watched  with  caution  by  the  courts,  and,  to  support  them, 
clear  and  convincing  evidence  is  required. 

.  The  record  discloses  that  Henry  Blandy,  though  he  intended  to  give,  never 
consummated  a  valid  gift  of  the  bonds  to  his  daughter.  They  were  in  his 
possession,  and  under  his  dominion  and  control,  untU  he  invested  them  in  the 
Cashmere  goat  business.  They  were  property  of  such  a  nature  that  they  were 
capable  of  actual  delivery  to  his  daughter  if  he  had  seen  fit  so  to  deliver  them. 
But  he  never  delivered  them  to  her,  actually  or  otherwise;  and,  when  the  oc- 
casion arose  on  which  to  use  them  in  the  business,  he  then,  in  the  exercise  of 
an  absolute  ownership,  appropriated  them  without  her  knowledge,  authority. 
or  consent.  It  is  alleged  that  the  bonds  were  left  with  him  for  safe-keeping; 
but  he  was  the  custodian  of  property  which  the  law  regarded  aa  his  own  until, 
for  a  valuable  consideration,  or  by  a  perfected  gift,  lie  might  conclude  to  di- 
vest himself  of  all  title  thereto.  His  acts  indicate  that  he  preferred  to  hold 
mto  the  bonds  to  meet  any  contingency  which  might  necessitate  him  to  use 
them,  and  not  to  place  them  irrevocably  beyond  his  reach.  His  transmission 
of  the  accruing  interest  to  bis  daughter  might  indicate  an  intention  to  donate 
the  bonds  themselves;  but,  while  the  one  may  be  incident  to  the  other,  the 
two  are  assentially  separable  and  distinct,  and  a  delivery  of  the  one  is  not  a  de- 
livery of  the  other.  If,  before  the  decedent  invested  them  in  his  business, 
the  plaintiff  had  demanded  possession  of  the  bonds,  and  been  refused,  she 
could  have  shown  no  consideration  establishing  a  title  whereby  she  might 
maintain  an  action  to  recover  either  the  bonds  or  their  value  in  money.  An 
agreement,  proved,  to  set  apart  the  bonds  for  her  support  and  maintenance, 
would  not  have  availed.  An  agreement  to  give  for  the  consideration  of  love 
and  affection,  whether  the  gift  is  to  be  of  goods  and  chattels  or  of  a  chose  in 
action,  neither  transfers  the  property  to  the  donee,  nor  secures  him  a  right  by 
suit  to  compel  a  completion  of  the  contract.    Carpenter  v.  Dodge,  20  Vt.  696, 

The  original  petition  contains  an  allegation  that  the  bonds  were  a  "gift" 
from  the  decedent.  But  it  was  further  contended  that  there  was  not  onlj  a 
gift,  but  that  the  father  constituted  himself  a  trustee  for  his  daughter.  In 
this  connection  the  language  of  the  court  in  Yown^  v.  Toung,  80  N.  Y.  430. 
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finds  a  direct  application  to  the  present  case.  "The  transaction,"  says  Ba- 
PALLO.  J.,  in  delivering  the  opinion  of  the  court,  "is  sought  to  be  sustained 
in  two  aspects:  First,  as  an  actual  executed  gift;  and, secondly,  as  a  declar:)- 
tion  of  trust.  These  positions  are  antagonistic  to  each  other;  for,  if  a  trust 
was  created,  the  possession  of  the  bonds,  and  the  legal  title  thereto,  mnained 
in  the  trustee.  In  that  case  there  was  no  delivery  to  the  donee,  and  conse- 
quently no  valid  executed  gift;  while,  if  there  was  a  valid  gift,  the  posses- 
sion and  legal  title  must  have  been  transferred  to  the  donee,  and  no  trust  was 
created."  It  is  manifest  that  there  was  an  inchoate  gift  of  the  bonds  by  the 
decedent  which  he  never  completed ;  but  we  find  nothing  that  can  be  construed 
into  a  declaration  that  he  held  them  in  trust,  or  that  he  regarded  himself  aa 
standing,  in  reference  to  the  bonds,  in  a  fiduciary  relation  to  his  daughter. 
If  a  gift  is  imperfect  at  law,  and  for  want  of  consideration  cannot  be  enforced, 
a  court  of  equity  will  not  aid  the  donee  by  construing  it  into  a  declaration  of 
trust. 

In  Milroy  v.  Lord,  4  De  Gex,  F.  &  J.  274,  in  referring  to  the  modes  of 
making  a  voluntary  settlement,  the  principle  is  announced  that,  if  thesettle* 
ment  is  intended  to  take  effect  by  transfer,  the  court  will  not  hold  the  in- 
tended transfer  to  operate  as  a  declaration  of  trust;  for  then  every  imperfect 
instrument  would  be  made  effectual  by  being  converted  into  a  perfect  trust. 
Tbe  owner  of  property  that  is  meant  to  be  donated  may,  at  the  last  moment 
before  delivering  it,  change  bis  mind;  and  in  such  case  equity  will  not  vir- 
tually divest  him  of  his  property  by  creating  a  trust  in  favor  of  a  volunteer. 
By  the  civil  law,  however  absolutely  a  .donation  inter  vivos  might  have  been 
made,  yet,  if  the  object  of  the  donor's  bounty  proved  ungrateful,  he  was  per- 
mitted, in  certain  specified  cases,  to  revoke  the  donation.  Bat  by  tbe  com- 
mon law,  when  tbe  gift  is  perfect,  by  delivery  and  acceptance,  it  is  then  irrev- 
ocable; and  hence,  until  there  is  a  final  ddivery  of  the  subject,  the  donor 
will  continue  vested  with  the  title. 

The  leading  case  on  this  point  is  Antrohus  t.  Smith,  12  Yes.  39,  in  which 
Gibbs  Crawford  made  the  following  indorsement  Jipon  a  receipt  for  one  of  the 
subscriptions  in  the  Forth  &  Clyde  Navigation:  "I  do  hereby  assign  to  my 
daughter.  Anna  Crawford,  all  my  right,  title,  and  interest  of  and  in  the  in- 
closed call,  and  all  other  caUs,  of  my  subscription  in  the  Forth  &  Clyde  ISTav- 
igation. "  As  this  was  not  a  legal  assignment,  and  was  therefore  withoutef- 
feet  as  a  gift,  it  was  argued  that  the  father  meant  to  make  himself  a  trustee, 
for  his  daughter,  of  the  shares.  But  Sir  W.  Grant,  M.  K.,  observed:  "Mr. 
Crawford  was  no  otherwise  a  trustee  than  as  any  man  may  be  called  so  who 
professes  to  give  property  by  an  instrument  incapable  of  conveying  it.  He 
was  not  in  form  declared  a  trustee,  nor  was  that  mode  of  doing  what  be  pro- 
posed in  bis  contemplation.  He  meant  a  gift.  He  says  he  assigns  the  prop- 
erty. But  it  was  a  gift  not  complete.  The  property  was  not  transferred  by 
tbe  act.  Could  he  himself  have  been  compelled  to  give  effect  to  the  gift  by 
making  an  assignment?  There  is  no  case  in  which  a  party  has  been  com- 
pelled to  perfect  a  gift,  which,  in  the  mode  of  making  it,  he  has  left  imperfect. 
There  is  locus poenitentioe  as  long  as  it  is  incomplete." 

In  Jones  v.  Lock,  L.  R.  1  Ch.  25,  a  check  of  £900  was  put  by  the  father 
into  the  hands  of  his  child,  signifying  in  strong  terms  his  intent  to  give 
in  prcEsenti  the  check  to  tlie  child.  He  subsequently  took  the  check,  and 
locked  it  up,  saying  he  should  keep  it  for  the  child,  and  died  the  same  day. 
A  bill  was  brought  in  behalf  of  the  child,  against  his  father's  representatives, 
to  enforce  his  interest  in  the  check  as  a  trust.  Lord  Cranwobth  said: 
"This  case  turns  on  a  very  short  question, — whether  the  father  intended  to 
make  a  declaration  that  he  held  the  property  in  trust  for  the  child, — and  I  can- 
not come  to  any  other  conclusion  than  tliat  he  did  not.  •  *  *  It  was  all 
very  natural,  but  the  father  would  have  been  very  much  surprised  if  he  had 
been  told  that  he  parted  with  the  £900,  and  could  no  longer  dispose  of  it:  and 
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that  the  child,  by  bis  qezt  friend,  could  have  brought  an  action  of  trover  for 
the  check." 

It  is  obviouB,  and  well  settled  hj  authority,  that,  before  the  owner  can  be 
held  as  a  trustee  for  the  benefit  of  a  mere  volunteer,  there  must  be  a  distinct, 
perfect,  and  unequivocal  declaration  of  trust.  There  should  be  an  expression 
of  an  intention  to  become  a  trustee;  not  that  the  owner  should  use  technical 
words  or  language,  but  he  should  declare  in  unmistakable  terras  that  he  means 
to  stand  in  a  fiduciary  relation  to  the  object  of  his  bounty.  The  record  shows 
no  such  declaration  by  the  decedent,  a^  his  acts  were  wholly  inconsistent 
with  the  idea  of  making  himself  a  trustee.  There  are  no  reasonable  grounds 
for  concluding  that,  when  he  invested  the  bonds  in  his  business  without  the 
knowledge  at  his  daughter,  he  deemed  himself  as  acting  under  a  trust  which 
he  had  assumed  and  declared.  If,  in  the  alleged  purcliase  and  setting  apart 
of  the  l>ond8  as  a  gift  to  his  daughter,  and  assenting  to  their  being  left  in  his 
custody,  he  had  made  use  of  words  expressing  a  gift  which  was  never  per- 
fected by  delivery,  such  words  would  have  shown  an  intention  to  give  prop- 
erty over  to  another,  and  not  to  retain  it  in  bis,  the  donor's,  hands  for  any 
purpose,  fiduciary  or  otherwise.    Richards  v.  Delbridge,  L.  B.  18  £q.  11, 15. 

In  the  case  last  cited.  Dalbridge.  who  was  possessed  of  leasehold  business 
premises  and  stock  in  trade,  purix>rted  to  make  a  voluntary  gift  in  favor  of 
his  grandson,  £.  B.  Bichards,  who  was  an  infant  and  assisting  him  in  his 
business,  by  the  following  memorandum,  signed  and  indorsed  on  the  lease: 
"This  deed,  and  all  thereto  belonging,  I  give  to  E.  B.  Bichards  from  this  time 
fbrth,  with  all  the  stock  it.  trade."  The  lease  was  then  delivered  to  the 
mother  of  the  grandson  in  his  behalf.  It  was  held  by  Sir  G.  Jessel,  M.  B., 
that  there  was  no  valid  declaration  of  trust  of  the  property  in  favor  of  the 
grandson.  In  the  same  line  of  decisions  are  numerous  other  authoritative 
cases,  but  we  deem  it  unnecessary  to  refer  to  them. 

The  court  of  common  pleas  and  the  district  court  did  not,  in  our  opinion, 
err  in  sustaining  the  demurrer  to  the  plaintiff's  petition ;  and  the  judgment  of 
those  courts  should  be  af&rmed.    Judgment  accordingly. 


OomiEBciAi.  TJniom  Assub.  C!o.  v.  Soamuok. 

iSuprtme  Oaurt  of  HUnoit.    June  17, 1887.) 

1.  AppbaIi— Rbmakd— Rktrial. 

An  adjudication  by  the  snprcrneconrt of  Illinoifl, reversing  and  rentandlngaose 
for  error  in  the  instructions  of  the  trial  conrt,  i«  not  conciusive  upon  the  latter  when 
the  case  is  retried,  and  new  and  different  evidence  is  adduced, eo  tbatjthe  qneetiona 
at  the  two  triala  are  not  identical. 

2.  Samb— SuocEssiTE  Appbals— CsBTiricATS  or  Facts. 

Pub.  Laws  111.  1877,  p.  153,  provide  that  "if  any  final  determination  of  any  canae 
.  •  •  •  shall  be  made  by  the  appellate  court,  as  the  result  wholly  or  in  part  of 
the  finding  of  facts,  and  different  from  the  finding  of  the  court  from  which  each 
cause  was  Drought  by  appeal  or  writ  of  error,  it  shall  be  the  duty  of  such  appellate 
court  to  recite  in  its  final  order,  judgment,  or  decree  the  facts  as  found,  and  the 
Judgment  of  the  appellate  court  siiall  be  final  and  conclusive  as  to  all  matten  of 
fact  in  controversy  in  such  case,"  Also:  "The  supreme  court  shall  re-examine 
cases  brought  to  it  by  appeal  or  writ  of  error  as  to  questions  of  law  only,  and  no 
assignment  of  error  shall  be  allowed  which  shall  call  in  question  the  determination 
of  ttie  inferior  or  appellate  courts  U])on  controverted  q\ieations  of  fact.  •  •  • 
Held,  in  a  case  appealed  from  a  decision  of  the  ai>t>ellate  court  reversing  a  Jadg- 
n>ent  of  the  circuit  court,  that  the  making  of  a  certificate  of  facts  by  the  former  was 
conclusive  that  the  judgment  was  reversed  because  the  appellate  court  found  the 
&cts  differently  from  the  circuit  court,  and  that  whether  it  was  right  in  so  finding 
the  supreme  court  could  not  inquire,  but  could  only  ezamiue  the  questions  of  law 
presented. 

S.  FUB  ImDBAIICB— COKDITtOir  IK  POUCT — AUBNATIOIT, 

A  fire  insurance  policy  contained  a  clause  that,  "if  the  property  be  sold  or  trans- 
ferred, or  any  change  I 
Judicial  decree  or  i 


e  policy  contained  a  clause  that,  "if  the  property  be  sold  ortrana- 
inge  takes  place  in  title  or  possession,  wliether  b^  lq;al  process  or 
r  voluntary  transfer  or  conveyance,    •    •    •    this  policy  shall  b« 
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Toid.  Whtn  property  has  been  sold  (tnd  delivered,  or  otherwl«e  diaposed  of,  so 
that  all  Interest  qr  llabilitv  on  tbe  part  of  the  assured  herein  has  ceased,  this  insar- 
ance  •  •  •  shall  Immediately  terminate."  2fe/(2,  that  the  last  clause  explains 
and  qnalifles  the  former,  snd  provides  only  against  sncb  a  sale  or  disposition  of  the 
property  as  catises  all  interest  of  tbe  aasared  in  or  control  over  it  to  cease ;  and  where 
plaintiff,  at  tbe  time  of  obtaining  the  insnranoe,  bad  ipcunibered  the  property  by  a 
deed  of  trust,  and  the  property  was  afterwards,  hot  before  tbe  fire,  sold  by  the  trostee 
under  a  void  sale,  and  the  plaintiff  continued  to  occnpy  and  use  the  property,  re, 
pndiating  and  denyini;  the  validity  of  the  sale,  and  was  so  occnpyiDe  it  at  the  time 
of  its  destruction  by  fire,  held,  that  his  interest  in  the  property  bad  not  been  dis- 
posed of  within  the  meaning  of  the  clause. 
4.  Same— Paoors  or  Loss — WAivn. 

Where  proofi  of  loss  under  a  policy  of  flre  insnranoe  are  not  made  \ithin  th« 
prescribed  time,  but,  before  such  time  has  elapsed,  the  company  asserts  itv  non-lia- 
bility upon  the  ground  that  tbe  assured  has  violated  a  provision  against  aliitnation, 
it  thereby  waives  the  requirement  in  regard  to  proof  of  loa. 

Appeal  from  appellate  court.  First  district. 

This  appeal  Is  to  reverse  a  judgment  rendered  by  tbe  appellate  court  of  the 
First  district,  for  the  sum  of  88,525  and  costs,  in  favor  of  J.  Toung  Scammon 
and  against  the  CJommercial  Union  Assurance  Company.  Tbe  suit  was  com- 
menced  in  tbe  circuit  court  of  Cook  county,  upon  a  policy  of  insurance  for 
one  year,  Issued  by  said  company  to  Scammon,  January  2,  1874,  for  $5,000, 
upon  a  building  in  Chicago,  which  was  destroyed  by  fire  July  14,  1874.  A. 
special  demurrer  was  filed  to  the  declaration  by  the  defendant,  alleging  tliat 
it  did  not  appear  from  the  declaration  that  the  plaintiff  was  the  owner  of  or 
had  any  interest  in  the  property  at  the  time  of  its  destruction.  This  demurrer 
was  sustained,  and  an  amended  declaration  filed,  to  the  effect  that,  at  the  time 
of  the  issuing  of  the  policy,  the  plaintiff  was  interested  in  and  the  owner  of 
tbe  property  described,  and  so  continued  to  be  until  the  same  was  destroyed. 
Plea  of  the  general  issue,  and  in  February,  1880,  the  case  was  tried,  and  a 
verdict  and  judgment  rendered  for  defendant.  Plaintiff  took  an  appeal  to  the 
appellate  court.  That  court  reversed  and  remanded  the  case.  It  was  redock- 
eted,  and  again  tried,  and  resulted  in  a  verdict  and  judgment  for  tbe  plaintiff. 
Tbe  defendant  again  appealed  to  the  appellate  court,  which  affirmed  the 
judgment,  and  the  defendant  then  appealed  to  the  supreme  court,  and  the 
supreme  court  reversed  the  judgment  of  tbe  court  below.  The  case  is  re- 
ported in  102  III.  46. 

The  case  was  retried  in  the  circuit  court  in  May,  1886.  By  stipulation  a 
jury  was  waived,  and  the  case  was  tried  by  the  court.  No  change  was  made 
in  tbe  pleadings,  and  the  case  was  submitted  upon  the  eVidence  contained  in 
the  bill  of  exceptions  of  the  former  trial,  and  made  a  part  of  the  record  in  the 
former  trial,  with  the  additional  testimony  of  Scammon;  the  pleadings  and 
proceedings  in  the  circuit  court,  wherein  iScammon  was  complainant  and  the 
United  States  Mortgnge  C'ompany  and  Samuel  D.  Babcock  were  defendants, 
to  set  aside  a  sale  of  the  property  on  which  the  building  insured  was  located, 
made  by  the  mortgage  company  in  March,  1874;  the  testimony  of  James  H. 
Kees  taken  on  the  first  trial,  but  not  on  the  second,  and  the  testimony  of 
Charlra  W.  Drew. 

Tbe  court  found  in  favor  of  defendant,  and  judgment  was  entered  upon 
this  finding.  The  appellate  court  reversed  the  judgment  of  tbe  circuit  court, 
and  entered  a  final  judgment  for  plaintiff  for  $8,525  and  costs,  being  the 
amount  of  the  policy,  with  Interest  at  6  per  cent,  from  the  twenty-third  of 
June,  1875,  that  being  60  days  after  proofs  of  loss  were  served;  and  embodied 
in  the  judgment  a  certificate  of  facts  as  found  by  tliat  court. 

Miller,  Levxls  &  Jndson,  for  the  assurance  company,  appellant.  Charles 
P.  White  and  Martin  L.  WJieeler,  for  appellee. 

BaaoLTiexD,  J.  The  first  question  to  be  considered  is,  was  the  adjudication 
hj  thia  court,  when  the  case  was  here  before  {Commeretal  Union  Asattr.  Co, 
r.Beammon,  102  III.  46,)  conclusive  upon  the  trial  court  as  to  the  right  of 
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the  plaintifF  to  recover  upon  the  policy  of  Insurance  which  Is  the  subject  of 
litigation?  Of  course,  if  it  was  conclusive  upon  that  court,  it  was  conclusive 
upon  the  appellate  court,  and  is  conclusive  upon  this  court.  The  rule  recog- 
nized by  this  court  undoubtedly  is  that  a  question  once  adjudicated  by  it  be- 
comes conclusive  as  to  all  who  were  parties  or  privies  to  the  litigation  when 
it  was  adjudicated.  Ttlley  -v.  Bridges,  105  111.  836;  Newberry  v.  Blatohford, 
106  111.  591.  But,  that  the  adjudication  shall  have  that  effect,  it  is  essential 
that  the  questions  shall  be  identical.  Smalley  y.  Edey,  19  l\l.  207;  Vmlavf 
V.  Vmlavf,  117  111.  580.  6  N.  E.  Kep.  455. 

Our  former  judgment  was  that  the  judgment  of  the  appellate  court  be  re- 
versed, and  the  cause  remanded.  The  judgment  of  the  appellate  court  revers- 
ing that  of  the  circuit  court  necessarily  followed,  and  the  cause  then  stood  for 
trial  in  the  circuit  court  just  as  if  no  judgment  had  ever  been  rendered.  The 
whole  case  was  then  opened,  and  it  was  proper  to  introduce  any  competent 
evidence  upon  the  issues  presented.  Brenner  v.  Coerber,  42  111.  497.  And, 
if  tliere  was  any  further  and  material  evidence  introduced  upon  the  issues  be- 
fore considered  by  this  court,  a  new  case  is  presented  involving  different 
questions,  and  as  to  which  the  former  adjudication  is  not  conclusive.  Elston 
V.  Kenntcott,  52  111.  272.  When  the  case  was  here  before,  we  considered 
simply  the  question  whether  the  circuit  court  erred  In  refusing  to  give  the 
twelfth  instruction  as  asked  by  the  defendant,  and  we  held  that  it  did,  and 
tor  that  error  reversed  the  judgment.  The  present  record  shows  that  addi- 
tional evidence  was  introduced  at  the  last  trial  upon  the  subject  to  which 
that  instruction  relates;  raising  a  further  and  different  question  than  that 
formerly  decided.  Whether  it  materially  changes  the  question  will  be  here- 
after considered.  It  is  enough,  at  present,  that  the  consideration  of  that  ques- 
tion is  not  precluded  by  anything  heretofore  decided. 

The  next  question  is,  are  we  required  to  go  behind  the  finding  of  facts  cer- 
titied  by  the  appellate  court,  and  look  into  the  bill  of  exceptions  taken  in  the 
circuit  courts,  and  embodied  in  the  record  liefore  the  appellate  court  to  ascer^ 
tain  what  the  facts  areV  It  is  provided  by  section  87  of  the  act  entitled  "An 
act  to  amend  an  act  entitled  'An  act  in  regard  to  practice  in  courts  of  record,' 
approved  February  22, 1872,"  approved  May  22,  1877,  in  force  July  1,  1877, 
(Pub.  Laws  1877,  p.  153,)  that  "if  any  final  determination  of  any  cause  *  *  • 
shall  be  made  by  the  appellate  court  as  the  result  wholly  or  in  part  of  the  find- 
ing of  the  facts  concerning  the  matters  in  controversy,  different  from  the  find- 
ing of  the  cou  rt  from  which  such  cause  was  brought  by  appeal  or  writ  of  error, 
it  shall  be  the.  duty  of  such  appellate  court  to  recite  in  its  final  order,  judg- 
ment, or  decree  the  facts  as  found^-and  the  judgment  of  the  appellate  court 
shall  be  final  and  conclusive  as  to  all  matters  of  fact  in  controversy  in  such 
case."  And  section  89  of  the  same  act  provides:  "The  supreme  court  shall 
re-examine  cases  brought  to  it  by  appeal  or  writ  of  error  as  to  questions  of 
law  only,  and  no  assignment  of  error  shall  be  allowed  which  shall  call  in  ques- 
tion the  determination  of  the  inferior  or  appellate  courts  upon  controverted 
questions  of  fact.    *    ♦    *"  .  • 

We  cannot  presume  that  the  judgment  of  the  circuit  court  was  right,  and 
ougiit  not  to  have  been  reversed,  because  the  law  gives  the  appellate  court  re- 
visory supervision  over  it,  with  power  to  set  it  aside,  and  order  a  new  trial, 
or  to  enter  final  judgment  itself.  We  must  presume,  until  the  contrary  is 
made  to  appear,  that  the  action  of  the  appellate  tribunal  is  right;  and  so  this 
judgment  must  stand,  unless  it  is  shown  that  some  error  of  law  has  been  com- 
mitted by  the  appellate  court.  Since  the  appellate  court  has  reversed  the 
judgment  of  the  circuit  court,  and  has  certified  the  facts,  we  are  to  assume 
that  it  did  so  because  it  found  the  facts  differently  from  what  the  circuit  court 
did.  Whether  it  was  right  in  so  finding  we  cannot  inquire.  Rogers  v.  Chi- 
cago, B:&  Q.  R.  Co.,  117  lU.  115, 6  N.  E.  Rep.  889;  Williams  v.  Forbes,  114 
111.  167;  Harzfeld  v.  Connerse,  105  HI.  534. 

Does,  then,  any  error  of  law  appear  upon  this  record?    Counsel  for  appel ' 
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lant  contends  thai;  it  appears  upon  this  record,  as  it  did  when  the  caae  was 
here  before,  that  there  was  a  breach  of  the  clause  against  alienation.  The 
appellate  court  in  its  opinion,  per  Mr.  Justice  McAllisteb,  (20  Bradw.  505,) 
on  this  question  says:  "Ftnt,  then,  as  to  the  alleged  breach  of  the  condition 
of  the  policy  against  alienation.  What  is  to  l>e  talcen  as  the  true  meaning 
when  the  different  clauses  are  construed  together.  All  the  authorities  agree 
that  such  conditions  must  receive  a  strict  construction,  the  court  tiaving  in 
view  the  object  of  the  insurance  company  in  inserting  them.  The  language 
in  which  the  condition  in  question  is  expressed  is  as  follows:  ■  If  the  property 
be  sold  pr  transferred,  or  any  change  takes  place  in  titleor  possession,  whether 
by  legal  process  or  judicial  decree  or  voluntary  transfer  or  conveyance,  ♦  •  • 
in  every  such  case  this  policy  shall  be  void.  When  property  has  been  sold 
and  delivered,  or  otherwise  disposed  of,  so  that  all  interest  or  liability  on  the 
part  of  the  assured  herein  named  has  ceased,  this  insurance  on  said  property 
shall  Immediately  terminate.'  When  both  the  above  clauses  are  considered 
together  in  the  light  of  the  rules  to  which  we  have  adverted,  it  appears  to  us 
that  the  last  clause  was  intended  to  explain  and  qualify  the  meaning  of  the 
words  of  the  former,  and  define  what  sort  or  nature  of  transfer  or  conveyance 
of  the  property  and  change  of  title  was  contemplated  and  provided  against. 
The  character  so  given  and  intended  was  such  a  sale  or  disposition  of  the 
property  as  caused  all  interest  of  the  assured  in,  or  control  over,  the  property 
to  cease.  That  was  the  construction  given  to  clauses  in  the  same  language 
by  the  court  of  appeals  of  New  York  in  Browning  v.  Home  Ins.  Co.,  71  if. 
Y.  518.  In  Ayres  v.  Hartford  Ins.  Co.,  17  Iowa,  176,  the  coui-t,  in  discuss- 
ing what  transfer  or  change  of  title  would  avoid  the  policy,  held  to  the  fol- 
lowing sensible  views:  ■  The  object  of  the  insurance  company  by  this  clause 
is  that  the  interest  shall  not  change  so  that  the  Insured  shall  have  a  greater 
temptation  or  motive  to  burn  the  property,  or  less  interest  or  watclif  ulness  in 
guarding  and  protecting  it  from  destruction  by  fire.  Any  change  in  or  trans- 
fer of  the  interest  in  the  property  of  a  nature  calculated  to  have  this  effect  is 
in  violation  of  the  policy.  But  if  the  real  ownership  remain  the  same, — if 
there  is  no  change  in  the/act  of  a  title,  but  only  in  the  evidence  of  it,  and  this 
latter  change  is  merely  nominal,  and  not  of  a  nature  calculated  to  increase  the 
motive  to  burn,  or  diminish  the  motive  to  guard  the  property  from  loss  by 
fire, — ^the  policy  is  not  violated.'  Loy  v.  Home  Ins.  Co.,  24  Minn.  315,  sup- 
ports the  same  doctrine,  and  many  other  cttses  of  the  same  import  might  be 
cited.  The  case  of  Orrell  v.  Hampden  Fire  Ins.  Co.,  18  Gray,  431,  is  in 
harmony  with  the  same  principles;  for  it  holds  that,  to  constitute  a  breach  of 
the  condition  of  insurance  relating  to  the  conveyance  of  the  property,  there 
must  have  been  an  actual  sale  or  transfer  of  the  property,  valid  as  between 
the  parties.  There  is  a  vein  of  the  same  doctrine  in  Dailey  y  .Westchester  Fire 
Ins.  Co.,  131  Mass.  173;  May,  Ins.  §  273." 

But  counsel  for  appellant  say  that  tlie  two  clauses  of  the  policy  thus  brought 
together  by  the  appellate  court  have  no  connection  with  each  other;  that  the 
latter  clause  relates  exclusively  to  personal  property.  But  It  does  not  ap- 
pear here  that  there  is  any  specific  insurance  on  personal  property.  The  in- 
surance is  "five  thousand  dollars  on  the  four-story  and  basement  brick  build- 
ing, with  metal  roof,  including  steam  heating  and  hoisting  apparatus,  if  any." 
The  fixtures  included  appear  to  be  such  only  as  savor  of  the  realty,  and  would 
therefore  pass  with  a  conveyance  of  the  building.  There  is,  it  will  be  ob- 
served, no  mention  made  of  personal  propei-ty;  and  although  the  words  "sold 
and  delivered"  would  seem  to  be  more  applicable  to  personal  than  to  real 
property,  yet,  when  they  are  used  with  reference  to  real  property,  we  have  no 
difficulty  in  knowing  wliat  was  Intended;  Heading  the  two  clauses  together, 
the  conclusion  is  inevitable  that  it  was  intended  that  an  alienation  of  the 
property,  to  avoid  the  policy,  must  be  such  that  all  interest  or  liability  on  the 
part  of  the  assured  therein  named  has  ceased.    Bearing  in  mind  that  the 
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manifest  purpose  of  the  clause  is,  as  said  by  the  supreme  oourt  of  Connecticut 
In  the  clause  quoted  from  the  opinion  of  the  appellate  court,  supra,  "that  the 
interest  shall  not  change  so  that  the  insured  shall  have  a  greater  temptation 
Of  motive  to  burn  the  property,  or  less  interest  or  watchfulness  in  guakling 
and  protecting  it  from  destruction  by  fire,"  it  is  difficult  to  perceive  how  the 
insurer  whose  property  has  been  illegally  sold,  and  wlio  is  entitled  to  have 
the  sale  declared  void,  occupies  a  different  position  than  that  occupied  by  him 
who  owns  a  mero  equity  of  redemption. 

This  court  held  in  Roberts  v.  Fleming,  58  HI.  196,  that  a  trustee  nnder  a 
mortgage  containing  a  power  of  sale  cannot  become  a  purchaser  at  his  own  sale, 
either  directly  or  indirectly,  by  procuring  another  to  purchase  for  his  benefit; 
and,  if  he  does  so  become  the  purchaser,  the  rights  of  the  mortgager  will  re- 
main precisely  the  same  as  though  no  sale  had  been  made.  The  appellate 
court  finds  that  such  were  the  facts  here,  and  so  the  interest  of  the  insured 
remained,  notwithstanding  the  sale,  precisely  as  it  was  before. 

In  Stephens  v.  Ulinoin  Mut.  Fire  Ins.  Co.,  43  HL  827,  there  was  Insnrance 
obtained  by  a  mortgagor.  The  mortgage  was  foreclosed  under  an  agree- 
ment that  the  mortgagor  should  have  two  years  from  the  date  of  sale  in  which 
to  make  redemption,  the  decree  itself,  however,  only  providing  for  the  stat- 
utory redemption.  The  property  was  destroyed  by  fire  14  months  and  8  days 
after  the  sale.  It  was  held  the  mortgagor  had  an  insurable  interest,  The 
court  said:  "Notwithstanding,  then,  the  decree  directed  a  deed  to  be  miade 
at  the  end  of  fifteen  months,  it  was  the  undoubted  intention  of  the  parties 
that  the  defendants  should  have  two  years  for  redeeming;  and  notwithstand- 
ing the  commissioner's  deed,  if  the  defendants  in  that  suit  had  tendered  the 
redemption  money  to  the  complainants  within  the  two  years,  and  in  case  of 
refusal  had  filed  their  bill,  there  can  be  no  question,  on  the  proof  in  this  rec- 
ord, but  that  they  would  have  been  enliitled  to  a  decree  for  redemption. 
*  *  *  The  le^  tiUe  passed  by  the  commissioner's  deed,  which  was  not 
made  known  till  after  the  fire,  but  that  legal  title  was  held  by  the  complain- 
ants subject  to  a  right  of  redemption  within  two  years  from  the  sale.  *  *  * 
It  is  objected  for  the  defendant  in  error  that  the  insurance  company  was  no 
party  to  the  agreement  to  extend  the  redemption  for  two  years,  and  cannot, 
therefore,  be  affected  by  it.  The  objection,  however,  is  not  tenable.  The  in- 
surance company  is  su«l  on  a  policy.  It  defends  by  saying  that  the  plaintiff, 
though  he  once  had  an  insurable  interest,  has  lost  it  through  tlM  foreclosure 
of  a  certain  mortgage  older  than  the  plaintiff's  title.  Now,  whether  the  plain- 
tiff has  lost  his  title  must  depend  on  the  proceedings  in  the  foreclosure  and 
sale.  To  determine  this  question  these  proceedings  are  put  in  evidence,  and 
on  examining  them  we  find  this  agreement  as  a  very  material  portion  of  that 
transaction  which  the  company  has  itself  introduced  to  show  a  divestiture  of 
title.  The  company  seeks  to  show  that  the  right  of  redemption  was  lost  nn- 
der a  judicial  sale,  but  the  evidence  offered  by4t  shows  it  waa  not  lost." 

And  in  Aurora  F.  Ins.  Co.  v.  Eddy,  55  111.  219,  220.  when  the  property 
was  insured  Eddy  was  only  the  owner  of  the  equity  of  redemption,  Town 
then  holding  a  mortgage  on  the  piemises,  and  the  loss,  if  any,  was  payable  to 
Town,  as  his  interest  mightshow.  Subsequently  the  insured  (Eddy)  conveyed 
the  premises,  with  other  property,  to  Brown,  and  he  at  the  same  time,  and  as 
a  part  of  the  same  transaction,  gave  back  to  Eddy  a  defeasance.  This  ar- 
rangement was  made  to  enable  Eddy  to  take  up  his  mortgage  to  Town,  which 
was  done.  It  was  held  that  this  conveyance  and  defeasance  only  constituted 
a  mortgage,  and  did  not  constitute  an  alienation  of  the  propei-ty. 

It  is,  however,  contended  that  a  sale  which  Is  merely  voidable  is  such  a 
change  of  title  as  defeats  a  recovery  for  a  loss  before  the  sale  has  been  set 
aside.  And  this  is  claimed  to  be  sustained  by  Flanders  on  Fire  Insurance, 
406,  and  Wood  on  Fire  Insurance,  §  513.  The  langnageof  Flanders  is:  "And 
wliere  property  was  sold  under  a  decree  of  the  court,  and,  after  a  loss  had 
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oocqrred,  the  sale  was  ^  S8i4p>  U  wae  heI4  that  the  insure^  oould  not  re- 
cover." 

He-  refers  to  2ft.  Vernon  Manufg  Co.  y.  Summit  ifutual  Fire  Int.  Co., 
10  Ohio  St.  347;  Povxr  v.  Ooean  Ins.  Co..  19  Ln.  28;  Badmun  Manvf'g  Co.  v. 
Worcester  If.  F.  Ins.  Co.,  11  Mete.  429.  In  the  first  of  these  cases  the  point 
decided  is  thus  stated  in  the  syllabus:  "Where  personal  property  insured 
against  loss  by  fire  in  a  mutual  insurance  company  ia  sold  by  a  master  in  chan- 
cery, in  pursuance  of  a  decree  upon  a  mortgage  given  by  the  assured,  and  the 
proceeds  of  such  sale  are,  by  order  of  the  court,  applied  to  the  aatisf action.. 
pro  tanto,  of  such  decree,  and  the  property  insured  is  afterwards  burned,  the 
assured  cannot  recover  for  the  loss,  although  subsequently  to  sueh  loss,  and 
before  the  commencement  of  the  action  on  the  policy,  the  sale  was,  by  consent 
of  all  parties  thereto,  set  aside  by  order  of  the  court  under  whose  decree  the  sale 
was  made."  This  is  the  reasoning  of  the  court  in  its  opinion  on  page  964:  "But 
two  reasons  are  stated  in  the  order  for  setting  aside  the  sale:  Firtt,  that  the 
purchase  money  has  not  been  paid:  and,  second,  that  all  parties  consented 
thereto.  The  first  reason  oould  have  no  application  to  the  sale  of  the  personal 
property;  for,  there  being  no  occasion  for  the  payment  of  the  purchase  money  as 
to  it,  its  non-payment  could  afford  no  reason  for  setting  it  aside.  The  consent 
of  ail  parties  may  have  been  a  good  reason  to  justify  the  action  of  the  court  in 
setting  aside  the  sale  as  to  those  parties;  but  we  cannot  rid  ourselves  of  the 
impression  that  such  action  of  the  court,  based  upon  and  obedient  to  the  will 
of  parties,  ought  not  to  be  peimitted  to  affect  the  rights  previously  fixed  of 
persoBS  who  were  not  parties,  and  whose  intei-esta  were  not  consulted  in  the 
matter.  It  ought  not  to  be  in  the  power  of  the  plaintiff,  or  of  parties  simi- 
larly situated,  to  escape  the  burden  of  assessments  in  case  the  injured  property 
remained  unscathed,  and  to  insist  on  compensation  in  case  ot  its  destruction, 
at  their  mere  will  and  pleasure." 

In  Power  v.  Ocean  Life  Ins.  Co.  it  was  merely  decided  that  where  the  as- 
sured sells  property  covered  by  the  policy,  and  aftervaida  takes  it  back  on  ac- 
count of  the  non-payment  of  her  vendee,  and  is  in  possession  at  the  happen- 
ing of  the  loss,  she  will  recover,  although  a  clause  in  the  policy  provides  that 
it  shall  be  void  in  a  case  of  transfer  or  assignment  without  the  consent  of  the 
insniera.  The  court,  speaking  of  the  clause  against  alienation,  say,  on  page 
31:  "The  nullity  mentioned  in  the  clause  relied  on  by  defendants  whs,  in  our 
opinion,  intended  and  understood  by  the  parties  for  the  case  where,  by  sale  or 
otherwise,  an  ab^ute  transfer  or  termination  of  the  interest  of  the  insured 
should  take  pl^ce  so  as  to  leav^  Um  without  interest  at  the  time  of  the  loss." 

In  Da^mwa  Manvfg  Co.  v.  Worcester  3f.  F.  Ins.  Co.  the  only  point  de- 
cided having  any  relevancy  is  that  a  corporation,  having  made  a  conveyance 
in  violation  of  a  clause  in  an  insurance  policy  against  alienation,  cannot  be 
heard  to  say  that  such  conveyance  is  void  because  fraudulent  as  to  creditors. 

Wood  says:  "A  sale  of  premises  t>r  other  property  that  is  void  from  any 
cause  is  not  an  alienation,  within  the  meaning  of  the  term  as  employed  in 
the  prohibitory  clause  of  a  policy;  but  a  sale  that  is  merely  voidable  is  an 
alienation  that  defeats  a  recovery  for  a  loss  occurring  before  the  sale  has  been 
set  aside."  And  he  refers  to  Worthington  v.  Hearse.  12  Allen,  382;  Lane  v. 
Maine,  etc,  Ins.  Co.,  12  Me.  44<  Power  v.  Ooean  Ins.  Co.,  19  La.  28,  supra; 
Hooper  v.  Hudson  River  Ins.  Co.,  17  N.  Y.  424;  West  Branch  Ins.  Co.  v. 
Helfmstein,  40  Pa.  Bt.  289. 

This  is  the  syllabus  in  Worthington  v.  Bearse :  "If  a  mortgagor  of  a  vessel 
sells  his  remaining  interest  therein,  with  a  stipulation  tliat  he  will  pay  off 
the  mortgage,  and  fails  to  comply  with  this  stipulation,  and  the  bargain  is 
accordingly  given  up,  and  the  title  reconveyed  to  him,  a  policy  of  insurance 
issued  to  him  before  his  agreement  of  sale  will  be  valid  to  cover  a  loss  of  the 
vessel  after  their  reconveyance  of  the  title  to  him." 

In  Lane  v.  Maine  M.  F.  Ins.  Co.,  which  is  reported  in  12  Me.  44,  the  point 
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pertinent  is  thus  stated  in  the  syllabus:  "In  a  policy  of  insurance  against  fire, 
it  was  stipulated  that,  <  when  the  property  insured  should  be  alienated  by  sale 
or  otherwise,  the  policy  should  thereupon  be  void.'  The  insurance  was  on  a 
store,  and  $200  on  the  stock  of  goods  therein,  for  six  years.  During  the  ex- 
istence of  the  policy  the  assured  sold  all  the  goods,  and  leased  the  store  by 
parol  to  the  purchaser,  who  continued  to  occupy  the  same,  selling  the  goods 
for  about  six  months,  when  the  assured  took  back  both  the  store  and  the  re- 
maining stock  of  goods.  Held,  that  this  was  not  an  alienation  of  the  store, 
within  the  meaning  of  the  policy." 

What  is  decided  in  Power  v.  Ocean  Ins.  Co.  has  been  already  shown. 

Hooper  v.  Hudson  River  Ins.  Co.  has  no  bearing  on  the  question.  It  de- 
cides only  that  application  to  an  insurer  for  his  consent  to  the  assignment  of 
a  policy  is  notice  that  the  applicant  has  acquired,  or  is  about  to  acquire,  some 
interest  in  the  subject  of  insurance,  since  without  such  interest,  an  assign- 
ment would  be  valueless  to  him. 

The  only  point  decided  in  West  Branch  Ins.  Co.  v.  Helfenstein  that  has  any 
pertinency  to  the  text  in  support  of  which  it  is  cited  is:  "In  a  policy  obtained 
by  a  merchant  upon  his  store-house,  and  upon  his  stock  of  goods  therein,  each 
for  a  certain  sum,  there  was  a  condition  that  <in  case  of  any  transfer,  partial 
transfer,  or  change  of  title  in  the  property  insured,  such  insurance  shall  be 
void,  and  of  no  effect,'  etc.  He  afterwards  sold  a  part  of  his  stock,  without 
notice  to  or  consent  of  the  company,  and  leased  the  lower  story  of  his  store 
to  the  purchasers,  occupjdng  himself  the  second  story  and  the  cellar  with  the 
balance  of  his  stock,  which  at  the  time  of  the  fire  exceeded  in  value  the  in- 
surance obtained  on  his  goods.  Held,  that  he  had  not  forfeited  his  right  to 
indemnify  by  failing  to  give  notice  of  the  partial  sale,  but  was  entitled  to  re- 
cover the  amount  of  his  insurance,  it  being  upon  merchandise  which  is  to  be 
used  for  traffic  and  commerce,  and  not  as  property  to  be  kept  unchanged. 
The  admission,  under  lease  of  the  purchasers,  of  part  of  the  stock  to  the  joint 
possession  of  the  store  building,  wjw  not  a  breach  of  tlie  covenant;  for  the 
condition  forbidding  the  transfer  or  change  of  title  in  the  property  insured, 
without  the  assent  of  the  company,  does  not  include  a  lease  which  changes 
only  the  possession. " 

Counsel  for  appellant  cite,  on  the  same  point,  in  addition  to  the  foregoing, 
Savage  v.  Howard  Ins.  Co.,  52  N.  Y.  502;  Langdon  y.  Minnesota  Farmers^ 
Ass'n,  22  Minn.  193;  Foote  v.  Hartford  Fire  Ins.  Co.,  119  Mass.  259. 

In  Savage  v.  Howard  Ins.  Co.  it  was  held,  where  a  policy  of  insurance  con- 
tains a  condition  that  if  the  property  be  sold  or  transferred,  or  any  change 
takes  place  in  the  title  or  possession,  then  the  policy  shall  be  void,  a  convey- 
ance of  the  property  avoldB  the  policy,  although  simultaneously  therewith  a 
mortgage  be  taken  back  for  the  purchase  money.  This  is  directly  in  opposi- 
tion to  our  ruling  in  Aurora  F.  Ins.  Co.  v.  Bddy,  supra. 

In  Langdon  v.  Minnesota  Farmers'  Ass'n,  where,  by  the  terms  of  a  fire 
policy,  the  sale  or  transfer  of  the  Insured  premises,  or  a  change  In  the  title 
thereof  by  voluntary  transfer  or  conveyance,  cuts  off  all  right  of  recovery  upon 
the  policy,  a  conveyance  of  the  premises  by  the  insured  and  bis  wife  to  S., 
who  recouveys  to  the  wife,  it  was  held  operates  to  cut  off  such  right  of  recov- 
ery, notwithstanding  it  appears  that  the  conveyances  were  made  as  a  substi- 
tute for  a  will  devising  the  property  to  the  wife,  and  that  it  was  not  the  in- 
tention to  divest  the  insured  to  the  entire  title,  but  that  he  was  to  retain,  and 
did  retain,  possession  and  control  of  the  property  after  the  conveyances  as 
before. 

The  ruling  in  Foote  v.  Hartford  Fire  Ins.  Co.,  so  far  as  affects  the  present 
question,  is  analogous  to  that  in  Savage  v.  Howard  Ins.  Co.,  and  is  not  more 
pertinent  to  the  present  question. 

Not  one  of  these  cases,  it  will  thus  be  seen,  is  analogous  to  the  present  case. 
In  none  of  them  is  it  held  that  a  voidable  deed,  made  by  direction  of  a  court. 
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or  bj  a  master  In  chancery,  where  the  assured  still  has  possession,  and  the  same 
Interest  in  the  property  that  he  had  before  such  deed  was  made,  constituted 
an  alienation  of  the  property  within  tlie  meaning  of  the  clause  under  consid- 
eration. It  may  be  conceded  that  there  is  strong  reason  in  favor  of  holding 
that  where  a  party  has  himself  made  a  deed  which  he  may  avoid  or  not  as  lie 
shall  elect,  and  a  loss  has  occnrred  after  he  has  made  such  deed  and  before  be 
has  elected  to  avoid  it,  that  such  an  alienation,  under  a  clause  like  that  under 
consideration,  avoids  the  policy,  and  especially  so  where  there  are  interests 
urging  against  its  avoidance  on  the  one  side,  as  well  as  in  favor  of  its  avoid- 
mce  on  the  other.  But  those  reasons  have  no  application  here.  Under  the 
facts  found  by  the  appellate  court,  the  case  here,  in  brief,  is  simply  this:  A 
trust  deed  is  made  of  property  to  secure  a  debt.  Afterwards  the  maker  of 
the  deed  takes  out  a  policy  of  insurance  upon  the  same  property,  in  which 
there  is  a  clause  prohibiting  its  alienation.  The  trustee,  without  his  consent, 
and  against  his  protest,  sells  the  property  to  the  cestui  <[ue  trust.  The  maker 
of  the  trust  deed  is  in  possession  when  tiie  deed  is  made,  and  remains  in  pos- 
session until  after  the  sale,  and  until  the  property  is  destroyed  by  fire.  He 
denies  the  validity  of  the  sale,  and  asserts  his  right  of  possession  and  of  own- 
ership, and,  within  a  reasonable  time,  instituted  legal  proceedings  to  set  the 
sale  aside.  As  to  him  the  sale  is  void,  and  he  is  entitled  to  redeem  notwith- 
standing the  sale;  and  his  interest  since  the  sale  is  therefore  just  as  great  as 
it  was  before.  The  same  motives  which  can  be  presumed  to  have  urged  him 
to  protect  the  property  and  preserve  it  from  destruction  before  the  sale  urge  . 
him  to  protect  it  and  preserve  it  from  destruction  after  the  sale.  The  facts 
found  place  the  value  of  the  property  at  four  times  the  amount  bid  for  the 
property  at  the  sale,  and  there  is  no  question  of  overvaluation  for  the  purpose 
of  the  insurance.  In  our  opinion,  it  must  foUow  tliat  the  deed  of  the  trustee 
was  not  such  an  alienation  as  is  within  the  reasonable  contemplation  of  the 
clause  nnder  consideration. 

The  only  other  question  of  law  passed  upon  by  the  appellate  court  was  in 
respect  to  proofs  of  loss.  The  facts  recited  in  this  respect  are  "that  the  fire 
occurred  on  July  14, 1874;  that  the  property  covered  by  the  policy  in  suit  was 
wholly  destroyed;  that,  immediately  after  the  loss,  said  Scammon  gave  to  the 
defendant  insurance  company  due  notice  thereof,  but  that  proofs  of  loss  were 
not  actually  presented  to  defendant  until  some  nine  months  thereafter;  but 
that,  before  a  reasonable  time  for  furnishing  such  proofs  of  loss  had  elapsed, 
the  said  defendant  company,  having  knowledge  of  all  the  material  facts,  re- 
solved that  it  was  in  no  event  liable  for  said  loss,  and  should  not  pay  it,  and 
through  one  of  its  authorized  agents  so  notified  the  said  Scammon;  and  that 
said  position  of  non-liability  was  based  by  said  defendant  company  upon  the 
alleged  ground  that,  by  said  mortgage  foreclosure  and  sale,  the  said  Scammon 
had  lost  all  title  to  the  insured  property,  which  position  of  non-liability  was 
ever  afterwards  adhered  to  on  the  part  of  the  defendant  company." 

Accepting,  as  we  must,  these  facts  to  be  true,  the  conclusion  of  law  thereon 
by  the  appellate  court  was  right.  The  ground  upon  which  the  defense  was 
placed  waived  the  proof  of  loss.  Orange  Mill  Co.  t.  Western  Assur.  Co., 
118  111.  396,  9  N.  E.  Bep.  274. 

The  judgment  is  aflirmed. 

<m  lU.  269) 

Httnt,  Atty.  Oen.,  and  others  o.  Fowi.er  and  others.* 

{Supreme  OauH  cf  lUinoii.    Jane  17,  1887.) 

CRABTrr — Cbsatioit  of — Validity. 

A  will  contained  this  residuary  clause:  "All  the  rest  and  resldne  of  my  estate 
incli:ding  tbat  which  may  lapse  for  any  cause,  I  direct  to  be  invested  or  loaned 
Qjton  the  best  terms  possible,  so  as  to  produce  the  largest  income,  and  said  income 
to  be  distributed  among  the  worthy  poor  of  the  city  of  Ia  Salle,  ia  such  manner  as 

>8ee  dissentinir  opinion,  17  N.  B.  Rep.  tfl* 
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•  Mart  of  ebsnoery  vatj  direct."    ITeltt,  that  this  crMt«d  a  Valid  charitable  trust,  . 
under  the  control  of  chanoery,  and  was  not  void  for  uncertainty  in  the  beneB- 
ciaries. 

Appeal  from  La  Salle  circuit  court. 

Geo.  Hunt,  Atty.  Gen.,  and  ifayo  d  Widmer,  for  appellants.  Dunean, 
O'Connor  <b  Gilbert,  for  Vineria  Fowler  and  others,  appellees. 

Sheldon,  J.  This  was  a  bill  in  chancery  filed  by  the  heirs  at  law  of 
Esther  S.  Chapman,  deceased,  against  the  attorney  general  of  the  stnte  and  the 
executors  of  the  will  of  the  decedent,  to  have  a  certain  portion  of  the  estate 
left  by  her  declared  to  be  intestate,  and  to  belong  to  the  complainants,  as 
heirs  at  law  of  the  decedent.  The  wUl,  executed  March  15, 1883,  after  mak- 
ing sundry  bequests  to  various  persons  other  than  the  complainants,  con- 
cluded with  this  residuary  clause:  "All  the  residue  of  my  estate  I  devise  and 
bequeath  unto  the  legatees  hereinbefore  named,  in  equal  proportions,  excepting 
said  Oakwood  seminary  and  said  Sylvester  M.  Chapman."  Subsequently,  on 
April  5,  1885,  the  testatrix  executed  a  codicil  which  contained  this  r^iduary 
clause:  "All  the  rest  and  residue  of  my  estate,  including  that  which  may 
lapse  for  any  cause,  I  direct  to  be  invested  or  loaned  upon  the  best  terms  pos- 
sible, so  as  to  produce  the  largest  income,  and  said  income  to  be  dislributed 
among  the  worthy  poor  of  the  <iity  of  La  Salle,  in  such  manner  as  a  court  of 
chancery  may  direct."  Executors  of  the  will  were  appointed^  The  decedent 
left  both  real  and  personal  estate. 

The  bill  alleges  that  the  city  of  La  Salle  is  situated  in  the  town  of  La  Salle, 
and  includes  but  a  small  portion  of  the  territory  of  the  town;  and  that  there 
is  not  now,  nor  has  there  ever  been,  in  said  city,  any  organizatibn  or  associ- 
ation, voluntary  or  otherwise,  for  the  distribution  of  onarity  to  the  poor  of 
the  city;  and  that  the  municipal  authorities  have  no  duties  imposed  upon 
them  to  provide  for  the  poor;  and  claims  that  the  residuary  clause  of  the  cod- 
icil is  incapable  of  executiou  by  reason  of  the  uncertainty  of  the  beneficiaries 
intended  by  the  testator,  and  void;  and  that.  In  consequence,  all  the  rest  and 
reeidtle  of  the  estate,  both  real  and  personal,  after  the  payment  of  the  general 
and  specific  legacies,  was  intestate  estate.  A  demurrer  to  the  bill  was  Inter- 
posed by  the  attorney  general  and  the  executors,  which  was  overruled  by  the 
court,  whereupon  the  executors  answered,  denying  the  invalidity  of  the  resid- 
uary clause  of  the  codicil,  or  that  itwas  incapable  of  execution,  and  setting  up 
that,  even  if  such  were  the  case,  the  rest  and  residue  of  the  estate  must  fa« 
distributed  in  accordance  with  the  residuaiy  clause  of  the  will.  Thereupon 
the  bill  was  amended  by  making  the  residuary  legatees  specified  in  the  will 
additional  parties  defendant.  Subsequently  a  hearing  was  had  upon  plead- 
ings and  proofs,  and  a  decree  was  entered  finding  that  the  residuary  clause 
of  the  codicil  was  ineffectual  to  dispose  of  the  property,  but  that  it  neverthe- 
less revoked  the  residuary  clause  of  the  will,  and  declaring  that  the  real  es- 
tate of  which  the  testatrix  died  seized  belonged  to  the  complainants  as  her 
heirs  at  law,  and  directing  that  the  rest  and  residue  of  the  personal  estate 
should  be  distributed  to  the  complainants  as  intestate  estate.  From  this  de- 
cree the  attorney  general,  the  executors,  and  a  portion  of  the  legatees  speci- 
fied in  the  residuary  clause  of  the  will  have  prosecuted  this  appeal. 

There  is  in  American  courts  much  diversity  of  decision  upon  the  subject  of 
charitable  trusts.  In  express  private  trusts  there  is  not  only  a  certain  trustee 
who  holds  the  legal  estate,  but  there  is  a  certain  specified  cestui  que  trust 
clearly  identified,  or  madecapable  of  identification,  by  the  terms  of  the  instru- 
ment erecting  the  trust.  It  is  an  essential  feature  of  public  or  charitable 
trusts  that  the  beneficiaries  are  uncertain, — a  class  of  persons  described  in 
some  general  language,  often  fluctuating,  changing  in  their  individual  num- 
bers, and  partaking  of  a  quasi  public  character.    2  Pom.  £q.  Jur.  g  1018. 

In  some  of  the  states  the  equitable  system  of  distinctively  charitable  trusts 
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is  ^t  reoognlzed,  and  the  courte  apply  only  the  rules  applicable  to  express  pri- 
vate trusts.  In  other  states  the  "statute  of  charitable  uses"  of  48  Eliz.  o.  14, 
has  been  adopted  or  repealed,  and  thereby  decisions  have  been  influenped.  And 
in  other  cases  local  legislation,  or  supposed  local  policy,  to  more  or  lees  ex- 
tent, enters  into  adjudications.  In  another,  and,  as  believed,  the  larger,  por- 
tion of  the  states,  the  system  of  charitable  trusts  as  administered  in  the  En- 
glish court  of  chancery,  in  the  exercise  of  its  ordinary  judicial  power,  prevails, 
with  variation  in  regard  to  tlie  element  of  certainty  in  the  trustee  and  the 
object  of  the  charity.  A  classification  ot  the  decisions  in  the  several  states 
will  be  found  in  2  Perry,  Trusts,  §  748,  in  note,  and  2  Pom.  £q.  Jur.  §  1029, 
and  note.  The  prerogative  power  of  the  crown,  exercised  through  the  lord 
chancellor  as  the  representative  of  the  king,  as  where  there  is  a  gift  to  charity 
generally,  without  appointment  of  a  trustee,  and  the  bounty  is  devoted  to 
some  particular  charity,  or  where  tliere  is  agift  to  a  particular  charitable  pur- 
pose which  cannot  be  effectuated,  and  it  is  ^plied  to  some  other  charitable 
use,  cy-pria  the  original  purpose,  is  regarded  not  as  a  judicial,  but  a  minis- 
terial, prerogative  fonotion.  This  prerogative  power  courts  in  this  country 
do  not  assume  to  exercise. 

Were  this  subject  of  charitable  trusts  a  new  question  with  us,  there  would 
be  opened  up  a  wide  and  interesting  Add  of  discussion,  in  order  for  the  es- 
tablishment of  the  proper  rnle  in  this  regard.  But  we  are  saved  labor  in  this 
respect,  from  the  ground  having  heretofore  been  gone  over  by  this  court,  and 
the  rule  applicable  to  charitable  trusts  having  been  established  to  be  that 
which  is  administered  in  the  court  of  chancery  in  England,  in  the  exercise  of 
its  ordinary  jurisdiction  as  a  court  of  equity.  This  was  done  in  the  case  of 
Heuaer  v.  HarrU,  42  ill.  425,  and  where  it  was  recognized  that  the  statute 
of  43  Eliz.  0.  4,  had  been  adopted  in  this  state. 

The  entire  contention  in  this  case  arises  upon  the  construction,  validity,  and 
effect  of  this  residuary  olanse  of  the  codicil.  It  is  Insisted  this  clause  is  void 
for  uncertainty  as  to  the  beneficiaries. 

This  is  not  a  bequest  to  charity  generally,  or  to  the  poor  generally,  but  to 
the  worthy  poor  of  the  city  of  La  Salle.  The  class  here  is  definite, — the 
worthy  poor  of  the  city  of  La  Salle, — but  the  individuals  of  the  class  to  whom 
the  bounty  is  to  be  distributed  are  uncertain.  There  is  always  this  uncer- 
tainty as  to  individuals,  in  the  case  of  public  charities,  and  it  is  this  feature 
of  uncertainty  which  distinguishes  public  charities  from  private  charitiea; 
charitable  trusts  from  private  trusts;  and  to  hold  charitable  gifts  to  be  void 
because  of  suoh  ancertainty  is  to  reject  this  whole  distinctive  doctrine  of 
charitable  trusts.    2  Redf .  Wills,  544,  (66.) 

In  the  case  of  a  charitable  bequest  it  is  immaterial  how  vagne,  indefinite, 
and  uncertain  the  objects  of  the  testator's  bounty  may  be,  provided  there  is  a 
discretionary  power  vested  in  some  one  over  its  application  to  those  objects. 
Domestia  &  F.  M.  Soo.'a  Appeal,^  Pa.  St.  425;  Perry,  Trusts,  §  7S2.  It  is 
denied  that  there  is  any  such  discretionary  power  here  given,  and  White  v. 
Fisk.  22  Conn.  81,  is  cited  in  support  of  such  deniaL  The  bequest  in  that 
case  was:  "Any  surplus  income  that  may  remain,  to  the  extent  of  $1,000  per 
annum,  I  direct  to  be  expended  by  my  said  trustees  for  the  support  of  indi- 
gent, pious  young  men  preparing  for  the  ministry  in  Kew  Haven."  The  de- 
cision was  that  the  gift  was  void,  as  the  objects  of  the  benefaction  were  indefi- 
nite, and  that  no  power  was  conferred  on  the  trustees  to  malie  them  definite 
by  selection.  This  case,  though  meeting  with  seeming  approval  in  Qritnea' 
Ex^s  V.  Harmon,  35  Ind,  198.  has  been  disapproved  by  other  high  authori- 
ties. See  Perry,  Trusts,  §§  713,  720,  748,  note  1;  2  Redf.  Wills,  (2d  Ed.)  p. 
541,  note;  Hesketh  v.  Murphy,  36  N.  J.  Eq.  304.  The  latter  case  especially 
speaks  of  White  v.  Fisk  as  a  case  not  likely  to  be  followed. 

In  Haketh  v.  Murphy  the  testator's  will  empowered  and  directed  the  trus- 
tees to  employ  the  annual  income  of  the  fund  "for  the  relief  of  the  most  d^ 
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oeiTlng  poor  of  the  city  of  Patterson  aforesaid,  forever,  witliout  regard  to 
color  or  sex;  but  no  person  who  is  known  to  be  intemperate,  lazy,  immoral, 
or  undeserving,  to  receive  any  benefit  from  the  said  fund."  It  was  objected 
that  the  gift  could  not  be  applied  to  its  objects  and  was  void,  because  tlie  will 
did  not  confer  upon  any  one  the  power  of  ascertainment  of  the  individuals 
who  should  receive  the  benefit  of  the  bequest.  But  the  court  held  that  the 
power  given  the  trustees  by  the  will  to  distribute  the  fund  carried  with  it,  by 
necessary  implication,  the  power  to  select  the  beneficiaries  from  the  desig- 
nated class,  and  upheld  the  bequest.  "We  entirely  agree  with  the  criticism 
there  made  by  Chief  Justice  Beasley  upon  the  case  of  White  v.  Fisk,  that 
there  was  a  mistaken  assumption  on  the  part  of  the  court  in  that  case  that 
there  was  no  power  to  select  the  objects  of  the  charity  lodged  by  the  testator 
in  the  trustee;  that  when  a  power  ia  conferred  on  the  trustees  to  distribute  the 
fund  to  members  of  a  class,  such  members  having  certain  qualifications  which 
can  be  ascertained  only  by  the  exercise  of  judgment  and  discretion,  as  the  act 
of  distribution  cannot  be  performed  except  after  such  ascertainment  of  the 
particular  beneficiaries,  the  principal  power  to  distribute  tiie  moneys  carries 
with  it  the  incidental  and  necessary  power  of  selection;  and  this,  upon  the 
ordinary  doctrine  that,  when  one  act  is  authorized  to  be  done  by  a  trustee  or 
other  agent,  every  authority  requisite  to  the  doing  of  such  act  is,  by  intend- 
ment of  law,  coniprised  in  such  grant  of  power.  See  Pickering  v.  Shottoell, 
10  Pa.  St.  23,  that  the  power  in  the  trustee  to  act  at  its  discretion  need  not 
be  expressly  given,  if  it  can  be  implied  from  the  nature  of  the  trust.  In  the 
later  case  of  Erskine  v.  Whitehead,  84  Ind.  357,  the  decision  in  Qrimes  v. 
Harmon  do69  not  seem  to  be  approved  in  its  full  extent. 

In  Heuser  v.  Harris,  supra,  the  bequest  of  money  was  "to  the  poor  of 
Madison  county,"  the  interest  only  to  be  used,  with  no  appointment  of  a  trus- 
.  tee.  Ae  the  county  court  of  Maidison  county  was  charged  by  law  with  the 
support  of  the  paupers  in  the  county,  it  was  held  in  that  particular  case  that 
the  poor  of  tlie  county  were  its  paupers,  and  that  the  fund  should  be  held  by 
the  county  court  to  be  applied  for  the  latter's  support.  It  is  not  io  be  the  in- 
ference from  that  case  that  a  charitable  bequest  to  the  poor  necessarily  means 
to  paupers,  and  that  the  trust  is  only  to  be  executed  by  somebotiy  charged  by 
law  with  the  support  of  paupers.  "A  bequest  in  trust  for  the  poor  inhabi- 
tants of  a  particular  place,  parish,  or  town  is  a  charitable  trust  for  the  poor 
not  receiving  parochial  or  municipal  aid  and  relief  as  paupers;  on  the  ground 
that  the  charity  is  for  the  poor,  and  not  for  the  rich,  and,  if  it  was  applied  to 
the  maintenance  of  those  supported  by  the.  parish,  town,  or  county,  it  would 
relieve  wealthy  tax-payers  from  their  taxes,  and  not  materially  aid  the  poor." 
Perry,  Trusts,  §  698. 

It  is  said  in  Bedf.  Wills,  (2d  £d.)  805,  that  some  of  the  American  cases 
have  gone  great  lengths  in  carrying  into  effect  the  intention  of  the  testator 
■when  there  was  great  indefinlteness  in  the  objects  of  the  trust;  "that  the 
want  of  a  trustee  in  such  cases  is  never  any  obstacle  in  the  way  of  a  court  of 
equity  carrying  into  effect  any  trust,  and  more  especially  one  of  a  charitable 
character."  Mr.  Pomeroy,  in  speaking  of  the  distinguishing  features  be- 
tween charitable  and  private  trusts,  says  that,  in  case  of  the  former,  "not 
only  may  the  beneficiaries  be  uncertain,  but  that  even  when  the  gift  is  made 
to  no  certain  trustee,  so  that  the  trust,  if  private,  would  wholly  fail,  a  court 
of  equity  will  carry  the  trust  into  effect  either  by  appointing  a  trustee,  or  by 
acting  Itself  in  place  of  a  trustee.  2  Pom.  Eq.  Jur.  g§  1025,  1026.  And  see 
Broum  v.  Kelsey,  2  Gush.  243;  Washburn  v.  Sewall,  9  Mete.  280. 

There  can  be  no  question  of  the  general  rule.  But  it  is  said  it  does  not 
apply  in  a  case  where  there  is  such  indefinlteness  as  to  beneficiaries  as  here. 
Kumcrous  are  the  instances  which  might  be  cited  where  there  was  the  want 
of  a  trustee,  and  the  court  executed  tlie  trust  in  cases  of  equal  indefinlteness 
as  here  as  to  the  objects  of  the  trust.    As  in  McCord  v.  Ochiltree,  8  Blackf . 
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IS,  wbere  the  legacy  was  for  the  education  of  the  ploas  Indigent  joutha;  in 
Bull  y,  Sull,  8  (^nn.  47,  where  the  executors  were  to  dispose  of  the  residue 
of  the  estate  "among  our  hrothei-s  and  sisters  and  their  children  as  they  shall 
judge  shall  be  most  in  need  of  the  same, — this  to  be  done  according  to  their 
best  discretion, — and  the  executors  died  never  having  exercised  the  power, 
nor  executed  the  trust;  in  Williams  v.  Pearson,  38  Ala.  299,  where  the  bener 
ficiaries  named  were  "all  the  paupers  and  poor  children  of  two  designated 
'  beats,'  whose  parents  were  not  able  to  support  them ; "  in  Howard  v,  Ameri- 
can Peace  Soc.,  49  Me.  288,  where  the  gift  was  to  the  suffering  poor  of  the 
town  of  Auburn.  Where  a  legacy  is  given  to  trustees  to  distribute  in  charity, 
and  they  all  die  in  the  life-time  of  the  testator,  yet  the  legacy  will  be  en- 
forceil  in  equity.  2  Story,  Eq.  Jur.  §  1166. «  An  extended  collection  of  cases 
on  the  general  subject  may  be  found  in  note  to  Hesketh  T.  Murphy,  35  N.  J. 
Eq.  23,  and  in  1  Jarm.  Wills,  403.  in  note. 

Mr.  Perry  sums  up,  as  the  result  of  the  principles  and  anthorfties,  that  "a 
bequest  for  charity  generally,  *  *  .  •  or  to  the  poor  generally,  or  to  charity 
generally,  with  no  trustees  appointed,  will  not  be  carried  into  effect  by  the 
courts  in  this  country."  Perry,  Trusts,  §  729.  That  "if  a  testator  makes  a 
general  and  indefinite  bequest  to  charity,  or  to  the  poor,  or  to  religion,  and 
appoints  no  trustee,  but  plainly  refers  such  appointment  to  the  court,  there 
would  seem  to  be  no  impropriety  in  the  court  appointing  a  trustee  according 
to  the  plain  intent  of  the  donor,  leaving  such  trustee  to  find  his  power  in  the 
will  of  the  donor.  But  if  a  testator  makes  a  vague  and  indefinite  gift  to 
charity,  and  names  no  trustee,  and  gives  no  power  to  the  court  to  appoint 
one,  there  Is  no  power  in  the  American  courts  to  administer  such  an  inchoate 
and  imperfect  gift."  Id.  §  731.  That  "it  is  immaterial  how  uncertain  the 
beneficiaries  or  objects  are,  if  the  court,  by  a  true  construction  of  the  instru- 
ment, has  power  to  appoint  trustees  to  exercise  the  discretion  or  power  of 
making  the  beneficiaries  as  certain  as  the  nature  of  the  trust  requires  them  to 
be."    Section  732.    See,  also,  2  Story,  Eq.  Jur.  §  1169. 

In  the  present  case  the  testatrix  appoints  no  trustee  to  distribute  the  fund, 
but  expressly  refers  its  distribution  to  a  court  of  chancery.  The  power  Of 
distribution,  in  our  opinion,  carries  with  it  the  power  to  select  the  individuals 
to  whom  distribution  shall  be  made.  The  trustee  appointed  by  the  court  to 
make  the  distribution  wiU  have  the  incidental  power  to  select  the  beneficiaries, 
so  that  the  case  stands  the  same  as  if  the  testatrix  herself  had  aj^ointed  a 
trustee  to  distribute  the  fund.  The  trustee  to  be  appointed  by  the  court  will, 
in  effect,  be  a  trustee  of  her  appointment  made  through  the  court  of  chan- 
cery. 

Courts  incline  strongly  in  favor  of  charitable  gifts,  and  take  special  care  to 
enforce  them.  As  observed  by  Mr.  Perry,  (section  687,)  charitable  bequests 
are  said  to  come  within  that  department  of  human  affairs  where  the  maxim 
ui  res  magis  valeat  guam  pereat  has  been,  and  should  be,  applied ;  and, 
further,  (section  690,)  that  until  the  statute  of  distributions  (22  Car.  II.  c. 
13)  was  enacted,  the  ordinary  was  obliged  to  apply  a  portion  of  every  intes- 
tate estate  to  charity,  on  the  ground  that  there  was  a  general  principle  of  piety 
and  charity  in  every  man.  This  shows  the  favor  in  which  charity  is  held 
in  the  law.  There  is  to  be  the  most  liberal  construction  of  the  donor's  inten- 
tion in  support  of  a  charitable  donation.  Charities  have  always  received  a 
more  liberal  construction  than  the  law  will  allow  in  gifts  to  individuals,  2 
Story,  Eq.  Jur.  §  1166. 

The  charity  here  is  not  vague  and  indefinite,  but  quite  specific, — to  the 
worthy  poor  of  the  city  of  La  Salle.  Individuals  of  the  class  named  will  ever 
be  readily  found  to  whom  the  fund  may  be  distributed.  The  trust  is  not  diffi- 
cult of  execution  according  to  the  intention  of  the  testatrix.  Instead  of  her- 
self naming  a  trustee  t;o  make  the  distribution  of  her  bequest,  the  testatrix 
preferred  that  the  distribution  should  be  made  by  a  court  of  chancery,  whose 
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peculiar  province  It  is  to  effect  the  administration  of  trnstii,  and  eBpedalljr 
charitable  trusts.  There  can  be  no  doubt  that  the  exeoution  of  the  trust  by 
such  court  would  be  to  effectuate  the  donor's  int«x)tion,  the  aim  which  ia  al* 
ways  sought  to  be  accomplished. 

Under  the  principles  and  the  strong  current  of  authorities  which  are  properly 
applicable,  we  are  fully  satisfied  that  the  bequest  in  question  is  a  valid  charita- 
ble gift,  and  that  it  should  be  carried  into  effect  by  a  court  of  chancery,  as  the 
testatrix  expressly  willed  that  it  should  be.  The  residuary  clause  of  the  codi- 
cil bmng  held  valid,  it  follows  that  the  oomplainanta  take  nothing  aa  heirs  at 
law,  and  are  not  entitled  to  maintain  their  bill.  The  decree  of  the  circuit 
court  will  be  reversed,  and  the  cause  remanded  to  that  court  with  directions 
to  dismiss  the  bill.    Decree  reversed. 


021  in.  ai)  ' 

TTaleer,  Adm'r,  and  others  v.  Fritchasd  and  othei-s. 
{Supreme  Oowrt  <ff  lUinoa.    June  17,  1887.) 

i.  larB-EsTATB—PERsoiTALTy— Eights  or  LtrE-TsitAKT'— BBMAiin>sR-MK]r. 

A  teatator  bequeathed  certain  personal  property  to  bis  wife  during  lier  natural 
life,  "  and  at  the  death  of  my  wi^  all  the  property  hereby  bequeathed  to  her,  or  as 
nmob  as  may  remain  unexpended,  to  my  tvosons.  their  lielrs  and  assigns,  forever." 
Sdd,  that  she  was  entitled  to  consume  such  articles  as  could  not  be  enjoyed  with* 
out  consumption,  to  wear  out  by  use  sucli  as  could  not  be  used  without  wearing 
ont,  and  to  convert  them  to  her  owik  use  as  she  saw  fit,  leaving  a  remainder  to  the 
sons  only  in  the  nnaxpended  part. 

S.  WiUr— DEVtBX^LirK-SsTATS— PowBB  or  Salb— B«MAiin>nt. 

A  testator  "gave  and  bequeathed"  certain  realty  to  bis  wife,  "with  full  powerto 
sell  end  convey  the  above-described  lands  •  •  •  to  her  own  use  and  benefit;" 
and  fivrtbcr  bequeathed  to  her  certain  personalty  "during  lier  natural  life;  and,  at 
the  death  of  my  wife,  all  thepioperty  nereby  devised  or  bequeatlied  to  her,  or  so 
much  thereof  as  may  remain  uneziiended,  to  my  two  sons."  Held,  tliat  the  wife 
did  not  talce  a  fee  in  the  lands,  bat  a  Ufe.«itate,  with  power  to  convey  the  fee.  and 
convert  the  proceeds  to  her  own  use,  with  a  remainder  over  to  the  sons  in  the  laud 
if  unsold,  or  if  sold,  then  in  the  unexpended  proceeds  thereof. 

i.  Samb— Fbocekds  or  Balb — Evidbkce, 

Where  certain  rertiainder-nien  were  entitled  to  the  proceeds  of  a  sale  of  realty 
which  remained  unexpended  npon  tlie  death  of  the  life-tenant,  evidence  that  the 
land  wan  sold  for  cash  by  the  life-tenant,  and  that  money  was  loaned  to  the  re- 
mainder-Qien,  and  was  epojten  of  by  the  life-tenant  as  belonging  to  them,  make* 
out  a  prima  faeie  case  that  the  money  loaned  was  that  derived  Irom  the  sale. 

4.  Appsal — JnaiswOTios— DiFFEBEKT  Pabib  or  Dbobek. 

Iti  Illinois,  althougli  a  cause  may  Involve  title  to  freehold,  yet,  If  no  appeal  la 
taker,  from  the  decree  in  relation  tbereto,  an  appeal  from  another  part  of  the  same 
decree  which  has  no  relation  to  the  question  of  freehold,  does  not  lie  directly  to 
the  tupreme  court. 

Appeal  from  Second  district. 

George  C.  Chrintian,  Luther  Lowell,  and  Duane  J.  Carries,  for  John  Walker 
and  othei's,  appellants,  H.  A.  Jones  and  A,  B,  Coon,  for  Beuben  M.  Fritch- 
ard  and  others,  appellees. 

ScHOLTTELD,  J.  1.  W«  h^d  in  Cheney  v.  Teeae,  \IZ  111.  444,  that,  al- 
though a  freehold  may  have  l>een  involved  in  the  litigation  and  the  decree 
thetein  rendered,  yet,  where  no  objection  is  made  to  tliat  part  of  the  decree, 
an  appeal  from  another  part  of  the  same  decree,  having  no  relation  to  the 
question  of  the  freehold,  but  merely  settling  a  matter  of  account,  will  not  He 
from  the  circuit  court  to  this  court,  but  must  be  taken  to  the  appellate  court. 
And  so,  if  this  appeal  had  been  brought  directly  to  this  court,  appellant  would 
have  been  entitled  to  have  had  it  dismissed;  and  llierefore,  if  the  motion  in 
the  appellate  court  to  dismiss  had  been  allowed,  it  would  have  been  within 
the  power  of  appellants  to  have  prevented  an  appeal  to  any  court.  The  the- 
ory of  the  decision  in  Cheney  v.  Teese,  aupra,  is  that,  where  different  parts  of 
a  decree  relate  to  matters  wholly  independent  of  each  other,  so  that  the  decis- 
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ion  aa  to  on«  p&rt  has  no  inflaence  or  bearing  upon  the  decision  as  to  the 
other  part,  they  are  seveiablst  and,  in  effect;  distinct  decrees,  and  an  upikeal 
may  consequently  be  made  from  either  part  without  affecting  the  record  as 
to  the  other  part.  When  such  an  appeal  is  taken,  manifestly  the  question  of 
jurisdiction  must  be  determined  by  th*  question  affeoted  by  the  decree,  as  was 
there  held,  and  it  would  inevitably  follow  tliat  cross-errors  could  not  be  as< 
signed  as  to  the  part  of  the  decree  not  brought  before  the  court  by  the  appeal. 

2.  The  second  clause  of  tbe  will  of  Reuben  Pritahurd  is  as  follows:  "Seo- 
ond.  I  give,  devise,  and  bequeath  to  my  beloved  wife,  Elotia  Pritoliard,  in  lieu 
of  her  cbwer,  certain  lots  of  land  being  in  the  coonty  of  De  Kalb  and  state  of 
Illinois,  and  described  as  lots  two,  the  north-east  quarter  and  east  half  lots 
one  and  two,  the  north-west  quarter  of  section  four,  in  township  (38)  north, 
of  range  (4)  east,  containing  168  and  20-100  of  acres  of  land  according  to 
government  survey.  I  appoint  and  fully  anthorize  my  wife,  Elotia  JEMtch- 
ard,  with  full  power  and  authority  to  sell  and  convey  the  title  to  the  above- 
described  lands  at  any  time,  and  convert  the  avails  to  her  own  use  and  bene- 
fit; and  also  I  further  bequeath,  during  her  natural  lifertime,  one  span  of 
horses, — one  an  iron  gray  and  one  a  bright  bay;  and  two  colts,— one  black, 
and  one  bay,  coming  tiiree  years  old;  three  cows;  and  all  the  household  for* 
niture  now  by  me  owned,  and  idl  the  farming  tools  that  are  used  and  by  me 
owned,  on  the  premises  that  I  now  occupy;  and  other  items  not  ptirtlcularly 
named  and  disposed  of  in  this  will, — during  her  natural  life  as  aforesiiid;  and, 
at  the  death  of  my  said  wife,  all  the  property  hereby  devised  or  bequeathed  to 
her  as  aforesaid,  or  so  much  thereof  as  may  remain  unexpended,  to  my  two 
sons,  Reuben  M.  Prltchard  and  Ethan  A.  Pritohard.  and  to  their  heirs  and 
assigns,  forever." 

The  appellate  eonrt,  per  Bakzr,  J.,  speaking  of  this  clause,  saidt  "It  is 
plain  that,  by  the  terms  of  this  bequest,  Elotia  Pritohard  was  made  legatee 
for  life  of  the  specific  live-etock  and  chattel  property  mentioned  therein,  with 
remainder  over  to  her  step-sons.  It  was  provided,  however,  that  the  sons 
shoold  take,  as  such  remainder-men,  not  the  whole  of  the  property  absolutely, 
bat  it,  or  such  of  it  as  should  be  unexpended  at  the  death  of  the  life^enant. 
Kone  of  tta  chattris  left  by  Elotia  Prltchard  at  her  decease,  and  inventoried 
by  her  administrator,  are  identified  as  being  the  precise  or  q)eoiflc  articles  at 
property  that  she  took  nnder  the  will  as  le^^ee  for  life.  A  Ufe^^state  in  per> 
sonal  pniperty  givee  the  donee  a  right  to  consume  such  articles  as  cannot  be 
enjoyed  without  consuming  them,  and  to  wear  out  by  use  such  as  cannot  be 
used  without  wearing  out.  The  50  bushels  of  wheat  and  100  bushels  of  oats 
were  evidently  intended  by  the  testator  for  consumption  on  the  farm;  and 
tbe  horses,  cows,  wagons,  harness,  fanning  utensils,  and  luml>er  intended  for 
use  on  the  farm;  and  presumably,  during  the  15  yeara  that  elapsed  between 
the  death  of  the  testator  and  that  of  the  legatee  for  life,  the  articles  mentioned 
either  died  or  were  worn  out,  or  used  and  consumed  for  legitimate  farm  pur- 
poses. It  makes  no  difFerenoe  that  cows,  heiters,  steers,  and  calves' appear 
in  the  Inventory  made  by  the  administrator,  for  they  are  not  shown  to  be  the 
domestic  animals  that  were  given  for  life,  or  the  increstse  from  them.  In  tiie 
inventory  of  the  estate  of  Retiben  Pritchard,  promissory  notes  and  money  on 
band  amounting  in  the  aggregate  to  $850  are  mentioned;  but  the  first  clause 
of  bis  will  directed  that  his  funeral  expenses  and  just  debts  should  be  paid, 
and  we  are  unable  to  say,  in  the  absence  of  proof,  that  there  is  any  presump- 
tion that  these  notes  and  moneys,  which  were  not  specifically  given  by  the 
will,  were  not  used  by  the  executors  in  payment  of  funeral  expenses,  debts, 
and  costs  of  administration,  but  went  to  the  legatee  for  life  under  the  wordSi 
"and  other  items  not  piai-ticularly  named  and  disposed  of  in  this  will."  as  a 
residuary  bequest.  But,  even  if  such  were  the  case,  we  think  it  is  manifest 
from  a consideriition  of  the  Various  provisions  of  the  will,  and  in  the  light  of 
the  surrounding  circumstances,  that  it  was  the  intention  of  the  testatw  that 
v.l2N.E.no.4 — 22 
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hia  widow  should  convert  to  ber  own  une,  and  consume,  if  she  deemed  she 
had  occasion  so  to  do,  the  residue  of  moneys  in  her  possession,  whether  on 
hand  at  his  death  or  realized  from  the  notes,  and  that  the  remainder-men 
should  only  have  such  portion  thereof,  if  any,  as  remained  unexpended  at  the 
time  of  her  death.  In  our  opinion,  the  decree  of  the  court  npon  this  part  of 
the  case  should  likewise  be  affirmed. 

The  more  important  question  in  the  case  is  with  reference  to  the  devise  of 
the  168  acres  of  land.  The  doctrine  is  that  a  will  may  create  a  life-estate, 
with  power  to  sell  and  convey  the  fee,  and  limit  a  remainder  after  the  termi- 
nation of  the  life-estate.  Kavfman  v.  Breckinridge,  117  111.  305.  7  N.  E. 
Rep.  666,  and  cases  there  cited.  In  Hamlin  v.  United  States  Exp.  Co.,  107 
ni.  443,  the  supreme  court  laid  down  certain  principal  rules  of  construction 
as  applicable  to  such  cases  as  this,  and  cited  a  numt>er  of  prior  decisions  of  the 
court  as  authority  therefor.  These  principal  rules  are:  "The  intention  of  the 
testator,  if  not  inconsistent  with  the  rules  of  the  law,  shall  govern;  and'  this 
intention  is  to  be  ascertained  from  the  whole  will  and  aU  its  parts  taken  to- 
gether. Every  clause  and  provision,  if  possible,  should  have  effect  given  to 
it  according  to  the  intention  of  the  maker.  A  later  clause  of  a  will,  when 
repugnknt  to  a  former  provision,  is  to  be  considered  as  intending  to  modify 
or  abrogate  the  former."  In  the  Hamlin  Case  the  first  clause  of  the  will,  by 
its  express  terms,  gave  the  real  estate  with  full  power  to  hold,  use,  enjoy,  or 
dispose  of  it,  and  convey  it  by  absolute  conveyance  in  fee-simple,  and  this 
language,  considered  by  itself,  would  vest  an  estate  in  fee  in  the  donee.  The 
only  words  found  in  the  will  to  qualify  the  language  so  used,  and  indicate  the 
intention  of  the  testator  was  to  limit  and  restrict  such  language,  so  that  the 
effect  would  be  to  vest  in  the  donee,  not  the  title  in  fee,  but  an  estate  for  life, 
with  power  to  dispose  of  and  convey  the  fee,  and  with  remainder  for  the  ben- 
efit of  specific  legatees,  are  those  that  occur  in  the  subsequent  clause  of  the 
will,  and  create  the  remainder  by  directing  the  limitation  over  in  respect  to 
all  real  estate  not  conveyed  by  the  first  donee.  The  decision  in  the  Hamlin 
Case  is  cited  with  approval  in  Kaufman  v.  Breckinridge,  above.  So,  also, 
in  Bergan  v.  Cahill,  55  111.  160,  and  Friedman  v.  ateiner,  107  111.  125,  the 
qualification  to  reduce  the  fee  that  is  apparently  donated  to  an  estate  for  life 
is  found  only  in  the  limitation  clause  of  the  will.  The  primary  consideration 
is  an  ascertainment  of  the  intention  of  the  testator,  and  it  is  wholly  immar 
terial  in  what  part  of  the  will  the  words  are  found  which  indicate  such  inten- 
tion. Kor  do  we  deem  it  essential  to  the  creation  of  a  life-estate  that  the  in- 
tention so  to  do  should  be  expressed  in  any  set  form  of  words;  and  all  that  is 
required  in  order  to  show  such  an  estate,  and  not  the  fee-simple  title,  is  given 
the  donee,  is  that  it  shall  clearly  appear  from  a  consideration  of  all  the  vari- 
ous clauses  and  provisions  of  the  will,  when  taken  and  compared  together, 
that  It  was  the  testamentary  intention  the  donee  should  have  a  life-estate. 

We  are  of  opinion  the  will  in  question  gave  to  Elotia  Pritchard  a  life-estate 
in  the  168  acres  of  land,  with  power  to  sell  and  convey  the  same  in  fee,  and 
convert  the  proceeds  and  avails  thereof  to  her  own  use  and  benefit,  with  re- 
mainder in  the  land  if  unsold  under  the  power,  and,  if  sold,  then  the  remain- 
der in  such  portions  of  the  proceeds  and  avails  as  remained  unexpended  at  the 
time  of  the  death  of  the  donee,  to  the  two  sons  of  the  t«atator.  Both  the  land 
and  personal  property  are  given  by  one  and  the  same  general  ciaase  of  the 
will,  and  at  its  close  the  tes^tor  says:  "Buring  her  natural  life  as  aforesaid, 
and  at  the  death  of  my  said  wife,  all  the  property  hereby  devised  or  bequeathed 
to  her  as  aforesaid,  or  so  much  thereof  as  may  remain  unexpended,  to  my  two 
sons."  It  would  seem  the  words  "all  the  property  hereby  devised  or  be- 
queathed" included  both  the  real  estate  and  the  chattels  mentioned  in  that 
clause  of  the  will.  If  the  testator  intended,  by  the  first  sentence  of  the  clause, 
to  invest  his  wife  with  the  title  in  fee,  then  the  donation  of  the  power  to  sell 
and  convey  was  wholly  inoperative  and  useless.    So,  also,  .was  the  power  to 
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convert  the  avails  of  the  land,  afi  she  would  hs  invested  with  that  right  as  the 
owner  of  the  fee-simple  title.  One  of  the  rules  of  construction  in  the  inter- 
pretation of  wills  is  to  give  effect,  vitality,  and  force,  if  possible,  to  each  and 
all  of  its  provisions.  So,  also,  the  limitation  upon  the  use  to  whicli  the  avails 
of  the  land  were  to  be  applied,  that  her  power  should  not  extend  to  any  dispo- 
sition site  might  think  lit  to  make  of  the  proceeds  derived  from  the  sale,  but 
that  she  should  have  authority  only  to  "convert  the  avails  to  her  own  use  and 
beneQt,"  is  inconsistent  with  the  idea  that  he  regarded  her  in  the  light  of  an 
owner  in  fee-simple  absolute,  and  is  an  indication  that  it  was  his  intention 
that  the  proceeds  not  consumed  for  her  own  use  and  benefit,  but  remaining 
"unexpended"  at  her  death,  should  vest  in  his  two  sons,  as  provided  in  the 
latter  part  of  the  clause. 

The  argument  of  counsel  tor  appellant  assumes  that  the  language  employed 
in  this  will  clearly  vests  a  fee  in  Elotia,  for  there  can  be  no  question  that  a 
power  of  sale,  superadded  to  a  life-estate,  does  not  enlarge  it  to  a  fee.  2  Redf. 
Wills,  (2d  Ed.)  p.  344,  §  52.  This  assumption  of  counsel,  in  our  opinion, 
I'esults  from  a  misapprehension.  The  language  of  the  will  is:  "I  give,  de- 
vise, and  bequeath  to  my  beloved  wife,  Elotia  Pritchard,  in  lieu  of  dower, 
certain  lots  of  land,"  and  the  lands  are  then  described.  Xo  words  follow 
the  description  of  the  lands  declaring  what  estate  is  devised.  This,  at  com- 
mon law,  only  gave  a  life-estate  in  the  land.  2  Bedf.  Wills,  (2d  Ed.)  p.  821, 
§  20;  2  Jarm.  Wills,  (5th -Ed.)  267;  4  Kent,  Coram.  267.  But  our  statute 
provides  that  "every  estate  in  lands  which  shall  be  granted,  conveyed,  or 
deviaed,  although  other  words  heretofore  necessary  to  transfer  an  estate  of 
inheritance  t>e  not  added,  shall  be  deemed  a  fee-simple  estate  of  inheritance, 
if  a  less  estate  be  not  limited  by  express  words,  or  do  not  appear  to  have  been 
granted,  conveyed,  or  devised  by  construction  or  operation  of  law."  Bev, 
St.  1874,  p.  275,  §  13.  So  it  is  a  question  of  construction  from  the  entire 
instrument  what  estate  is  given.  In  the  absence  of  limiting  or  qualifying 
words,  it  is  a  fee,  but  with  such  words  the  instrument  is  to  be  construed  so 
as  to  give  effect  to  the  intention  of  the  testator,  as  manifested  by  the  phraseology 
of  the  entire  instrument,  and  henoe  arbitrary  rules  of  comtmon  law  applicable 
to  cases  where,  before  the  enactment  of  the  statute,  a  fee  was  clearly  technio- 
ally  given,  are  not  pertinent,  for  in  those  cases  there  is  no  question  in  the 
first  instance  what  estate  is  given;  but  it  is,  a  fee  being  given,  what  effect 
have  subsequent  words  of  limitation,  etc.?  Here,  there  being  no  words  of 
qualification  and  restriction,  they  are,  under  the  statute,  to  be  considered  in 
determining,  in  tlie  first  instance,  whether  a  life-estate  or  a  fee  was  intended. 

Section  28  of  chapter  26,  1  Vict.,  adopted  in  1837,  is  somewhat  analogous 
to  this  section,  but  we  think  less  full  and  clear  in  expressing  the  idea  than  is 
our  statute,  that  where  there  is  a  general  gift,  and  in  the  sivme  instrument 
qualifying  or  limiting  words,  that  the  whole  instrument  is  to  be  read  and  con- 
strued together  in  determining  what  estate  was  granted. 

Jarman,  in  his  work  on  WiUs,  (5th  Ed.  p.  288,)  says,  speaking  of  that  sec- 
tion: "Now,  an  estate  in  fee  will  pass  by  such  a  devise  [».  e.,  a  general 
one]  unless  a  contrary  Intention  shall  appear  by  the  will.  The  onus probandi. 
So  to  speak,  will,  under  the  new  law,  lie  on  these  who  contend  for  the 
restricted  construction,  and  will  not  be  discharged  by  showing  that  another 
devise  in  the  wUl  contains  formal  words  of  limitation,  or  that  a  special  power 
of  appointment  is  in  terms  given  to  the  devisee;  though  if  the  same  land  be 
given  in  one  part  of  the  will  to  A.,  and  in  an  another  to  B.,  the  presence  of 
words  of  limitation  in  the  latter  gift,  and  their  al>sence  from  the  former,  are 
material  to  correct  the  apparent  contradiction,  and  to  show  the  testator 
meant  a  gift  to  A.  for  life,  witl>  remainder  to  B.  in  fee." 

Theobald,  in  his  treatise  on  Wills,  (published  in  1876,)  p.  484,  says:  "But 
as  a  rule,  when  there  is  a  gift  to  A.  indefinitely,  followed  by  a  gift  at  his 
decease,  A.  will  take  only  a  life-interest." 
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In  Constable  v.  Bull,  3  De  QeJc  &  S.  411,  which  Was  decided  in  1849,  the 
language  was:  "I  give,  devise,  and  bequeath  unto  my  dear  wife,  Mary  Ann 
Constable,  all  and  every  my  estate  and  effects,  goods,  chattels,  houses,  lands, 
money,  etc.,  and  wheresoever  the  same  may  be  at  the  time  of  my  decease,  for 
her  sole  separate  use  and  benefit.  I  further  give,  will,  and  direct  tliat,  at  the 
decease  of  my  said  wife,  whatever  remains  of  my  said  estate  and  effects  shall 
go  to  and  be  equally  divided,  share  and  share  alike,  between  the  following 
persons  hereinafter  named,"  etc.  It  was  held  that  this  gave  only  a  life- 
estate  to  the  widow. 

In  the  case  of  Bibbens  v.  Patter,  10  Ch.  Div.  733,  (decided  in  1879.)  Emily 
Bibbens  by  her  will  gave  her  sister  Ann  Maria  Bibfaiens  "all  her  estate  and 
effects,  both  real  and  personal,"  "for  her  own  use  and  benefit  absolutely." 
By  a  codicil  made  afterwards,  and  directed  to  be  taken  as  a  part  of  her  will, 
she  added:  "After  the  death  of  my  sister  Ann  Maria  Bibbens,  I  give,  devise, 
and  bequeath  aU  property  of  mine  which  may  then  be  remaining  to, "  etc. 
The  vice-chancellor  held  that,  construing  the  will  and  codicil  together,  the 
gift  to  Ann  Maria  was  cut  down  to  a  life-estate. 

In  Re  Stringer's  Estate  and  8haw  v.  J<me$,  6  Ch.  Div.  1,  (dedded  in  1874,)  the 
will  of  Thomas  Stringer  used  this  language:  "First,  I  give  and  bequeath  unto 
my  brother  John  Stringer  all  my  real  and  personal  estate  and  effects  whatsoever 
and  wheresoever,  with  full  power  and  authority  for  him  to  give,  sell,  and 
dispose  thereof,  or  any  part  thereof,  to  such  person  or  persons,  and  for  such 
purposes,  as  he  shall  think  fit,  by  any  deed  or  deeds,  writing  or  writings,  or 
by  his  last  will  and  testament  in  writing,  already  executed  or  hereafter  to  be 
executed  by  him.  or  otherwise;  and  I  do  hereby  name  and  appoint  him  the  sole 
executor  of  this  my  will.  But,  provided  be  ^hall  not  dispose  of  my  said  real 
and  personal  estate,  or  any  part  thereof,  as  aforesaid,  I  do  hereby  give,  de- 
vise, and  bequeath  my  said  real  and  personal  estate,  or  such  part  or  parts 
thereof  as  he  shall  not  dispose  of,  in  the  manner  following."  The  testator 
then  devises  all  his  real  estate  to  certain  parties,  and  gives  certain  specific 
legacies  of  his  personal  estate.  This,  it  will  be  noted,  gives  every  right  of 
disposition  and  control  of  the  property  thai  an  owner  in  fee  has,  and  goes 
much  beyond  the  power  in  the  present  case,  which  does  not  Include  the  ^ht 
to  give  or  wUl  the  property.  John  Stringer  died  before  the  testator.  The 
master  of  the  rolls  held  that  the  devise  over  was  void  because  repugnant  to  the 
devise  to  John  Stringer.  This  was  reversed  by  the  court  of  appeal,  that  ooort 
holding  that  the  will  gave  John  Stringer  a  life-estate  only.  In  the  first  part 
of  the  opinion  of  Jambs,  L.  J.,  he  seems  to  think  that  the  death  of  John 
Stringer  before  the  testator  makes  the  case  different  from  what  it  would  have 
been  had  he  survived  him.  But  the  decision  is  not  put  on  that  ground,  but 
upon  the  construction  of  the  entire  will.  He  says:  "Butlt  appears  to  me 
that  upon  the  true  meaning  of  his  will,  taking,  as  we  are  bound  to  take,  not 
only  this  particular  clause,  but  every  part  of  the  will,  into  consideration,  the 
testator  has,  in  the  plainest  manner  possible  short  of  express  words,  provided 
for  the  event  of  his  brother's  death.  In  the  first  place,  I  should  say  that  I 
think  that  the  better  construction  of  this  will  is  that  the  testator  only  made 
his  brother  tenant  for  life,  because  you  have  not  only  got  those  words,  that 
is  to  say,  the  gift  and  power  superadded,  and  a  gift  over  in  terms  if  be  does 
not  execute  that  power,  but  you  have  subsequent  gifts,  which  would  seem  to 
be  wholly  inconsistent  with  there  being  an  absolute  gift  in  the  first  place  to 
his  brother.  First  of  all,  there  is  an  appointment  of  executors.  It  seems  to 
me  to  be  wholly  irreconcilable,  upon  any  ordinary  principle,  with  the  notion 
that  he  was  only  dealing  with  that  which  the  brother  should  not  have  spent 
or  given  away  in  his  life-time.  The  words  are:  ■  I  give  and  bequeath  unto 
the  said  Robert  Hesketh,  the  elder,  and  Michael  Daintiy,  my  executors,'  etc. 
*  *  *  Then,  when  we  look  at  the  rest  of  the  will, — and  I  think  on  this 
demurrer  we  are  at  liberty  to  look  at  the  whole  of  the  will, — we  find  that  It 
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is  full  of  gifta  to  take  effect  sfter  the  survivor  of  the  testator  and  his  brother. 
•  *  *  I  am  of  the  opinion  that  all  these  things  show,  and  lead  to  the 
necessary  implication,  that  the  testator  was  not,  in  the  subsequent  part  of 
his  will,  merely  dealing  with  the  part  of  his  estate  which  should  be  left  un- 
disposed of  by  his  brother;  that  he  meant  to  make  provision  for  that  which 
might  occur  in  the  case  of  the  brother's  death  in  his  life-time.  I  think  the 
natural  and  proper  meaning  of  it  would  be,  taking  the  whole  context  of  the 
will,  to  say,  notwithstanding  there  is  a  gift,  in  the  first  instance,  of  the  real 
and  personal  estate  in  terms  purporting  to  be  an  absolute  gift  out  and  out  of 
the  whole,  that  tlie  gift  is  cut  down  to  an  estate  for  life  with  that  which  is  practi- 
cally exactly  the  same  thing, — an  absolute  power  of  appointment  and  disposal 
in  any  way  in  which  the  legatee  might  think  fit.  *  *  *  Wliichever  way 
you  take  it,  it  seems  to  me  the  real  meaning  of  the  gift  over  is  that  it  was  to 
be  in  case  the  brother  did  not  live  to  dispose  of,  or,  if  living,  did  not  dispose 
of,  the  real  estate.  That  being  so,  it  appeal's  to  me  the  gift  over  is  not  made 
void  by  thoee  words,  by  its  being,  as  it  is  said  to  be,  a  violation  of  the  rule 
that  a  man  cannot  create  a  new  course  of  devolution  in  a  gift  once  g^iven,  for 
tliat  Is  wbatlbold  to  be  the  meaning  of  the  word 'repugnant.' "  Baqgallat, 
L.  J.,  said:  "I  am  of  the  same  opinion.  It  appears  to  me  that,  when  you 
consider  it,  the  primary  gift  In  favor  of  the  brother,  John  Stringer,  is  divided 
into  three  portions:  the  gift  itself,  the  power  conferred,  and  the  gift  over  in 
the  event  of  the  power  not  being  exercised."  And,  after  arguing  on  the 
different  clauses  in  the  will,  considered  together,  he  says:  "On  the  whole,  I 
think  that  the  only  way  to  give  effect  to  all  the  provisions  in  the  will  is  to  hold 
that  the  testator  gave  to  his  brother  a  life-estate,  with  a  power  of  appoint- 
ment and  disposiUon  over  the  real  and  personal  estate,  and  with  regard  to 
ttiat,  real  and  personal,  as  to  which  then  was  no  exercise  of  the  power  or 
disposition,  the  various  provisions  of  the  after  part  of  the  will  were  to  take 
effect." 

3.  We  think  the  evidence  sufficiently  anstains  the  views  of  the  t^pellate 
court  that  the  notes,  collection  of  which  is  enjoined  by  its  judgment,  were 
given  for  money  derived  from  the  sale  of  the  real  estate.  While  it  is  true,  as 
contended  by  counsel,  that  there  is  not  entire  concurrence  as  to  dates  add 
amounts,  nor  such  a  division  between  Beuben  M.  and  Ethan  A.  as  there  should 
have  been  if  the  leaning  of  the  money  had  been  intended  as  the  final  settle- 
ment of  the  balance  in  her  hands,  yet  it  is  to  be  borne  in  mind  this  loaning  was 
not  intended  as  a  final  settlement,  but  evidently  only  as  advancements  from 
time  to  time,  subject  to  recall  If  neoessit}*  should  require  it.  Exact  proof,  ex- 
(dudiflg  all  doubt,  in  such  cases,  is  often  impossible,  and  oertainiy  in  no  case 
is  indisputable.  It  was  here  shown  that  the  land  was  sold  for  cash,  that 
Elotia  subsequently  loaned  this  money  to  the  remainder-men;  that,  speaking 
of  Beuben,  she  said  the  money  was  his,  etc.  The  sale  for  money,  and  the 
subsequent  loan  of  money,  made  a  prima  fvusie  case  that  the  money  loaned  was 
that  derived  from  the  rale.  The  burden  then  changed  to  the  defendants  to 
show,  if  this  was  not  the  same  money,  what  money  it  was.  We  do  not  think 
tbey  have  overcome  that  privfiafaeie  case.    The  judgment  is  affirmed. 


a06  N.  T.  104) 

In  re  Petition  of  Clabx,  a  Tax-Payer,  etc.,  v.  Sheldon,  as  County  Treas- 
urer of  W^yne  Co. 

(Omrt  <(f  Apptab  of  Neu  York.    June  7. 1887.) 

L  Baujioam— Hdhicipal  An>— Tazatiok— fiiNKma  Fokd. 

Laws  N.  Y.  1869,  e.  807,  2  4,  as  amended  by  Laws  1871,  e.  288,  providing  that  off 
taxes,  except  for  schools  and  roads,  assessed  upon  and  paid  by  any  railroad  in  a 
town  which  h.d  issued  bonds  in  aid  of  such  railroad,  shall  be  applied  by  the  county 
treasurer  to  ttie  purdiase  of  certain  bonds  to  be  held  by  hiiu  as  a  sinldDg  flind  for 
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the  redemption  of  each  aid  bonds,  applies,  not  only  in  the  case  of  railroads  oon- 
strncted  under  the  act  of  1869,  but  to  all  towns  bonded  in  aid  of  railroads  con- 
structed in  or  through  them. 

2.  Same— Ddtt  of  ConNiY  Tbeasciucs. 

It  is  the  duty  of  the  county  treasurer,  nnder  the  act,  to  set  aside  and  invest  all 
such  taxes  paid  to  him,  although  by  doing  so  a  deficiency  is  left  in  other  funds, 
and  he  will  not  have  nione^  enough  to  pay  the  obligations  of  the  county  to  the 
state,  and  to  the  county  officials  and  county  creditors. 

3.  Same — Tax-Pa yeb'b  Pbtition. 

Ample  power  is  conferred  upon  the  county  judge,  by  the  set,  to  ascertain  thecor- 
rect  amount  of  the  tax  to  be  set  aside  for  the  sinking  fund ;  and  it  is  no  valid  ob- 
jection to  a  petition  of  a  tax-payer  to  compel  the  treasurer  to  make  the  investment 
as  provided  by  the  act  that  it  sitates  the  amount  to  be  less  than  it  really  is. 

4.  Same — Constitctiosai.  Law — Appbopbiations. 

The  act  of  1869  is  not  in  conflict  with  Const.  N.  Y.  art.  7,  ?  8,  providing  that  "no 
moneys  shall  ever  be  paid  out  of  the  treasury  of  the  state,  or  any  of  the  funds  un- 
der its  management,  except  in  pursuance  of  an  appropriation  by  law,"  ete.  The 
money  in  the  hands  of  the  county  treasurer  cannot  be  regarded  as  in  the  treasury  of 
the  state,  nor  as  belonging  to  the  state,  or  to  any  fund  under  its  maoagement. 
fi.  Samb— Taxaiioh. 

Nor  does  the  act  of  1869  violate  Const.  N.  Y.  art.  3,  J  20,  which  provides  that 
"  every  law  which  imposes  •  •  •  a  tax  shall  distinctly  state  the  tax,  and  the 
object  to  which  it  is  to  be  applied,  and  it  shall  not  be  sufficient  to  refer  to  any  other 
law  to  fix  such  tax  or  object  The  act  in  question  simply  specifies  what  may  be 
done  with  a  tax  which  has  been  legally  imposed. 
e.  Same. 

Still  less  is  the  act  unconstitutional  as  imposing  on  theothertownsof  thecoanty 
a  tax  for  the  benefit  of  the  town  through  which  the  railroad  in  question  runs.  As 
to  such  other  towns,  it  is  practically  the  same  as  if  the  railroad  property  was  ex- 
empt from  taxation. 

Appeal  from  an  order  of  the  general  term.  Fifth  department,  a£Srming  an 
order  of  the  county  judge  of  Wayne  county,  dismJBslng  the  proceeding  of  the 
petitioner  herein. 

/.  Welling,  for  Clark,  appellant.    C,  H.  Roys,  for  respondent. 

Eabl,  J.  This  is  a  special  proceeding  instituted  by  a  tax-payer  of  the  town 
of  Sodus,  Wayne  county,  in  this  state,  to  compel  the  county  treasurer  of  that 
county  to  execute  the  provisions  of  section  4  of  chapter  907  of  the  Laws  of 
1869,  as  amended  by  chapter  283  of  the  Laws  of  1871.  The  material  portions 
of  that  section  are  as  follows:  "All  taxes,  except  school  and  road  taxes,  col- 
lected for  the  next  thirty  years,  or  so  much  thereof  as  may  be  necessary,  in 
any  town,  village,  or  city,  on  the  assessed  valuation  of  any  railroad  in  said 
town,  village,  or  city,  for  which  said  town,  village,  or  city  has  issued  or  shall 
issue  bonds  to  aid  in  the  construction  of  said  railroad,  shall  be  paid  over  ta 
the  treasurer  of  the  county  in  which  said  town,  city,  or  village  lies.  It  shall 
be  the  duty  of  said  treasurer,  with  the  money  arising  from  taxes  levied  and 
collected  as  aforesaid,  which  has  heretofore  been  or  shall  hereafter  be  paid  to 
him,  including  the  interest  thereon,  to  purchase"  bonds  mentioned,  to  "be 
held  by  said  county  treasurer  as  a  sinking  fund  for  the  redemption  and  pay- 
ment of  the  bonds  issued  or  to  be  issued  by  said  town,  village,  or  city  to  aid 
in  the  construction  of  said  railroad  or  railroads.  In  case  any  county  treas- 
urer shall  unreasonably  refuse  or  neglect  to  comply  with  the  provisions  of  this 
act,  any  tax-payer  in  any  town,  village,  or  city  theretofore  having  issued 
bonds  in  aid  of  the  construction  of  any  railroad  or  railroads,  is  hereby  author- 
ized to  apply  to  the  county  judge,  on  petition,  for  an  order  compelling  said 
treasurer  to  execute  the  provisions  of  this  act.  And  it  shall  be  the  duty  of 
said  county  judge,  upon  a  proper  case  being  made,  to  issue  an  order  directing 
said  county  treasurer  to  execute  the  provisions  of  this  act."  Our  main  duty 
upon  this  appeal  is  to  construe  this  section.  It  has  several  times  been  under 
consideration  in  the  courts,  and  the  views  of  judges  in  reference  to  it  have  not 
been  in  entire  harmony. 
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AJl  taxes,  except  school  and  road  taxes,  itnposed  upon  the  railroads  men- 
tioned, are  required  to  be  paid  over  to  the  county  treasurer;  and  this  obvi- 
ously means  all  the  taxes  of  every  description,  including  town,  village,  city, 
county,  and  ^tate  taxes,  except  school  and  road  taxes.  The  suras  thus  paid 
to  the  county  treasurer  are  to  constitute  a  sinking  fund  for  the  payment  and 
redemption  of  the  municipal  bonds.  There  is  nothing  impractical  in  the 
scheme  of  this  section.  It  is  easy  for  the  officers  imposing  the  taxes  to  ascer- 
tain their  amount,  sifter  deducting  scliool  and  road  taxes;  and  the  amount  to 
be  paid  to  the  county  treasurer,  and  held  by  him  for  a  sinking  fund,  ctm  be 
specified  in  the  warrant  issued  to  the  collector.  People  v.  Brown,  55  N.  Y. 
ISO.  But,  if  not  so  specified,  it  must  always  be  easy  for  the  collector  to  make 
the  proper  deduction  of  school  and  road  taxes,  and  then,  in  obedience  to  com- 
mand of  the  statute,  to  pay  the  balance  to  the  county  treasurer.  If  the  duty 
of  making  the  separation  of  the  school  and  road  taxes  from  the  other  taxes 
has  not  been  discharged  before  payment  of  the  taxes  to  the  county  treasurer, 
it  will  rarely,  if  aver,  be  difficult  for  him  to  make  such  separation;  and  it  will 
be  his  duty  to  make  it,  and  invest  the  proper  amount  as  directed  by  the  stat- 
ute. The  authorities  of  towns,  villages,  cJties,  and  counties  have  no  right  to 
divert  or  appropriate  these  taxes  for  other  purposes.  Bridges  v.  Supereiaora 
qf  StUliwin  Co.,  92  N.  T.  570.  They  never  came  into  the  hands  of  the  county 
treasurer  for  any  other  purpose  than  that  mentioned  in  the  section,  and  they 
are  devoted  by  law  to  the  benefit  of  the  municipality  in  which  they  are  col- 
lected, and  must  be  held  and  invested  in  the  mode  directed  for  its  benefit. 
The  taxes  which  are  to  be  paid  into  and  constitute  the  sinking  fund  need  not 
be  specially  levied,  but  they  are  to  be  levied  in  the  same  way  as  other  taxes; 
and  all  the  taxes  thus  levied  are  to  be  devoted  to  the  purposes  mentioned.  It 
is  quite  true  that  a  deficiency  may  thus  be  uaused  in  funds  required  for  town, 
village,  city,  county,  and  state  purposes,  but  the  local  authorities  must  in 
some  way  make  provision  for  such  deficiency,  and  there  is  ample  power  in  the 
statutes  to  do  so. 

The  provisions  of  this  section  are  applicable  to  any  municipality  which  has 
bonds  outstanding  issued  under  any  act  in  aid  of  the  construction  of  any  rail- 
road within  its  borders.  The  statute  speaks  of  taxes  upon  the  assessed  valu- 
ation of  "any"  railroad  for  which  the  municipality  has  Issued  or  shall  issue 
bonds  to  aid  in  the  construction  of  such  road.  And  it  authorizes  any  tax- 
payer in  any  town,  village,  or  city  which  has  issued  bonds  in  aid  of  the  con- 
struction "of  any  railroiid  or  railroads"  to  petition  to  the  connty  judge  for  an 
order  compelling  the  county  treasurer  to  execute  the  provisions  of  the  act.  It 
is  not  correct,  therefore,  to  say  that  these  provisions  are  to  be  executed  only 
in  the  case  of  railroads  constructed  under  the  act  of  1869,  and  the  amend- 
ments thereto.  The  provisions  are  broad,  comprehensive,  and  general,  and 
were  intended  for  the  benefit  of  all  municipalities  bonded  in  aid  of  railroads 
constructed  in  or  through  them.  It  makes  no  difference,  as  to  the  duty  of  the 
county  treasurer,  that  the  taxes  thus  to  constitute  the  sinking  fund  were  not 
expressly  collected  or  paid  over  to  him  for  that  purpose.  The  statute  appro- 
priates the  taxes,  and  makes  it  his  duty  to  separate  and  set  them  apart  for  the 
sinking  fund. 

\y'e  do  not  perceive  that  these  provisions  of  section  4  are  in  conflict  with 
any  constitutional  provision.  They  do  not  impose  a  tax  on  property  in  other 
towns  of  the  county  of  Wayne,  as  claimed  by  the  respondent,  for  the  benefit 
of  the  town  of  Sodus.  They  simply  deprive  other  portions  of  the  county  of 
the  benefit  to  be  derived  from  the  taxation  of  the  railroad  property  within  the 
town  of  Sodus.  As  to  other  portions  of  the  county,  it  is  practically  the  same  as 
if  the  raUroad  property  was  exempt  from  taxation.  It  would  be  perfectly 
con&petent  for  the  legislature  to  exempt  all  the  railroads  from  taxation  in  the 
towns  bonded  to  aid  in  their  construction;  and,  in  making  such  exemption, 
no  constitutional  provision  would  be  violated.    So,  too,  the  legislature  could 
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devote  all  the  taxes  imposed  upon  oucb  railroads  to  towOt  village,  or  dty  pur- 
poaes;  and  this  iswhat  it  has  done.  These  pro  visions  oannnt  eveh  bechai;ged 
with  any  great  injtisticc.  The  railroad  property  thus  to  be  taxed  vaa  in  the 
main  created  by  the  municipalities  bonded  for  their  construction;  and  until 
they  have  either  beep  reimbursed  for  their  expenses  which  they  have  thus  in- 
curred, or  have  been  aUe  otherwise  to  pay  their  bonds,  it  i*  certainly  not  very 
unjust  that  they  should  have  the  benefit  of  the  taxep  imposed  upon  the  prop- 
erty whicli  they  have  thus  created. 

These  provisions  are  not  in  conflict  with  section  8  of  article  7  of  the  consti- 
tution, which  provides  that  "no  moneys  shall  ever  t>e  paid  out  of  the  treasury 
of  this  state,  or  any  of  the  funds  under  its  management,  except  in  pursuance 
of  an  aj^ropriation  bylaw;  nor  unless  such  payment  be  made  within  two 
years  next  after  the  passage  of  such  appropriation  act;  and  every  such  law 
making  a  new  appropriation,  or  continuing  or  reviving  an  appropriation, 
shall  distinctly  specify  the  sum  appropriated,  and  the  object  to  which  it  is  to 
be  applied;  and  it  shall  not  be  Buffldept  for  such  law  to  refer  to  any  other  law 
to  fix  such  sum."  This  fund  was  not  in  the  treasury  of  the  state,  and  never 
belonged  to  the  state,  or  to  any  fund  under  its  management.  Hence  that  sec- 
tion of  the  constitution  has  no  application  to  this  case. 

It  is  also  clear  that  these  provisions  do  not  violate  section  20  of  artide  8  of 
the  constitution,  wliich  provides  that  "every  law  which  imposes,  conttnuee, 
or  revives  a  tax  shall  distinctly  state  the  tax,  and  the  object  to  which  it  is  to 
be  api^ed,  and  it  shall  not  be  sufficient  to  refer  to  any  other  law  to  fix  suob 
tax  or  object. "  The  law  we  are  considering  simply  specifies  what  may  lie  done 
with  a  tax  whicli  has  bean  iegtUly  imposed.  The  constitutional  provision  ra- 
f  erred  to  can  have  no  application  to  sucii  a  case  as  this.  Svceetuion  Tfua  CiMSt 
104  N.  Y ,  10  N.  E.  Bep.  685.  We  are  therefore  of  opinion  thot  the  pro- 
visions of  section  4  are  not  in  conflict  wit^  the  constitution ;  t^t  tfa^r  mean- 
ing is  reasonably  plain;  and  that  it  is  practicable  to  execute  them.  It  th«re- 
fore  only  remains  for  us  to  inquire  whether  there  is  anything  peculiar  to  tbts 
ease  which  justifies  the  county  treasurer  in  his  refusal  to  execute  these  pro- 
visions. 

What  we  have  already  said  is  a  sufficient  answer  to  most  of  tbe  other  o^jec' 
tions  made.  It  appears  quite  clewly  from  the  petition  and  answer,  and  the 
evidence  up<m  the  hearing  before  the  CQuatf  judge,  that  tlie  taxes  imposed 
upon  these  two  roads  for  the  year  1981,  after  making  deductions  for  school 
and  road  taxes,  were  much  more  than  9427.^.  But  the  petitioQ  alleges  that 
that  was  the  sum  over  and  above  school  and  road  taxes  wUch  was  paid  to  the 
oountor  treasurer  as  the  railroad  taxes  of  that  year;  and,  upon  the  hearing  ]be- 
fore  the  county  judge,  the  county  treasurer  admitted  that  the  amount  of  aU 
taxes  collected  upon  the  assessed  v^uation  of  the  railroads  in  the  town  of 
Sodus  for  the  year  1881,  and  paid  to  him,  was  the  sum  of  $2,60209,  of  which 
sum  8427.69  was  the  portion  of  the  railroad  taxes  other  tlian  school  and  road 
taxes.  And  it  was  that  sum  which  the  petitioner  prayed  that  the  county 
treasurer  be  compelled  to  pay,  invest,  or  set  apart  as  a  sinking  fund  under  the 
fourth  section.  It  is  probably  true,  upon  all  the  facts  appearing  in  the  case, 
that  the  county  treasurer  ouglit  to  have  set  aside  a  larger  sum  in  the  execu- 
tion of  his  duties  under  the  act.  But  it  is  no  defense  that  the  petitioner  has 
not  prayed  for  a  sufficient  amount,  and  that  possibly  the  county  treasurer  oould 
be  vexed  with  further  proceedings  requiring  him  to  set  aside  a  further  amount. 
It  is  his  duty  to  set  aside  and  invest  as  a  sinking  fund  all  the  taxes  paid  to 
him,  and  appropriated  by  section  4  for  that  purpose.  But,  if  the  county  judge 
should  make  an  order  requiring  him  to  set  aside  a  less  sum  than  he  ought  to, 
certainly  he  cannot  complHin  of  such  an  order.  Upon  a  hearing  of  this  case" 
before  the  county  judge,  notwithstanding  the  prayer  of  the  petition,  the  counfy 
treasurer  could  bt^  compelled  to  set  aside  for  asinking  fund  all  the  taxes  whicb 
may  appear  to  liave  been  paid  to  him,  and  were  devoted  by  the  statute  to  that 
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purpose;  aafl  thtmia.aipple  powcfr  oonfeiTtd  upon  the  eonnty  judge  to  asMN 
tain  the  amoniik.  and  make  an  order  accordingly. 

It  ie  no  answer  for  the  treasurer  to  saj  that^  if  he  shonld  set  aside  these 
taxes  for  a  sinking  fund,  there  wonld  be  a  deficiency  in  Other  funds,  and  that 
to  may  not  have  money  enough  to  pay  the  obligations  of  the  county  to  the 
state,  and  to  the  county  oflScials  and  county  creditors.  He  has  no  right  to 
luse  the  money  produced  by  these  taxes  to  discharge  any  of  these  obligations. 
The  law  has  appropriated  it  for  a  Bpeoific  purpose,  and  it  is  bis  duty  to  apply 
it  to  that  purpose.  There  are  no  subsequent  statutes  which  in  any  way  inter* 
fere  with  these  provisions  of  section  4.  The  general  laws  of  the  state  for  the 
imposition  and  collection  of  taxes  do  not  interfere,  and  were  not  intended  to 
interfere^  with  this  section.  These  taxes  were  devoted  to  a  special  purpose 
by  section  4;  and  all  prior  laws  in  conflict  with  tiiat  section*  or  requiring  a 
different  disposition  of  taxes  thus  collected,  are  so  far  modified  or  repealed. 
And  our  attention  has  been  called  to  no  subsequent  statute  which  bss  any 
bearing  whatever  upon  the  questions  here  involved. 

We  are  therefore  of  opinion  that  the  orders  of  the  general  term  and  of  the 
county  judge  should  be  reversed,  and  the  proceedings  remitted  to  the  county 
judge  for  a  further  hearing  upon  the  petition,  and  that  the  appellant  leoover 
costs  against  the  respondent  in  this  court  and  in.  the  supi-eme  court« 

(All  concur.) 

(IM  N.  T.  M)  >— — 

81SSON  and  another  v.  Cummikos  and  others.* 

iComt  0/  Appeab  vf  Nev  York.    June  7, 1887.) 

Sik9mb«t— PAxnB— LnvAJtT  BKicAin>BJ»-Mtic. 

A  wife  acquired  titia  to  a  lot  by  deed,  subject  to  a  reservation  to  the  grantor  of- 
certain  deBcribed  lands.  At  her  death  the  lot  went  to  her  In&nt  chilcben  as  re* 
mainder-nien  subject  to  the  lile-eetate  of  her  husband.  An  action  of  ejectment 
Was  brou^t  against  the  husband  and  infants  for  the  premises  included  in  the  reser* 
Tstion.  The  wife  had  never  claimed  these  premises,  nor  whs  there  any  evidence 
that  the  infants  bad  ever  asserted  title  to  them,  or  were  in  possession  of  them, 
while  in  their  answer  they  expressly  denied  having  any  interest  in  the  lands  d^- 
manded.  Hdd,  that  they  were  not  t>onnd  by  any  acts  of  their  father,  and  that 
their  joinder  as  infant  d^endsnta  was  not  authorised  by  section  IfiOS,  Code  N.  Y. 
.  which  provides  tliat  any  person  claiming  title  to,  or  the  right  to  the  poeseasion  ot, 
real  propertjr  sought  to  be  reqovered  in  an  acUon,  asremaiuder.n)en,  etc.,  advenely 
to  the  plaintiff,  nisy  be  Joined  as  defendant. 

Waplattd  F.  Ford,  for  appellants.    DtmU  O'Brim,  for  respondents. 

Anokews,  J.  We  deem  it  unnecessary  to  decide  the  interesting  question 
a^ued  at  the  bar  respecting  the  construction  of  a  grant  by  the  state  of  landa 
bordering  on  the  Kiver  St.  Lawrenoe  alx>ve  the  ebb  and  flow  of  the  tide,  which 
bonnds  the  granted  premises  by  the  margin  or  the  shore  of  the  liver,  and 
whether,  under  such  a  description*  the  title  of  the  grantee  extends  to  the  mar- 
gin of  the  water  at  its  low  stage,  or  only  to  high-water  mark. 

We  are  of  opinion  that  the  judgment  against  the  infant  defendants,  who 
are  the  only  appellants  here,  must  be  revei-sed  upon  a  preliminary  qneetion. 
Assuming  that  the  plaintiffs'  title  under  the  Macomb  patent  extended  to  the 
line  of  low  water,  and  that  they  established  title  to  the  water  front,  and  to 
the  land  under  water  to  low- water  mark,  lying  south-west  of  and  adjoining 
the  premtses  embraced  in  the  deed  of  July  5,  1861,  from  John  W.  Fuller  to 
David  and  William  Woodworth,  under  which  the  defendants  claim,  we  think, 
nevertheless,  the  appellants  were  entitled  to  a  dismissal  of  the  complaint  on 
the  ground  tiiat  it  did  not  appear  on  the  trial,  by  the  pleadings  or  evidenoet 
that  they  were  in  possession  of  the  demanded  premises,  or  claimed  title  thereto, 
as  remainder-men  or  otherwise,  at  or  before  the  time  of  the  oommenseoMot 

iBererslng  36  Han,  83. 
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of  the  action.  Upon  the  death  of  Ellen  Oummings,  January  31, 1875,  the 
title  to  the  Woodworth  lot  descended  to  her  two  children,  the  infant  defend- 
ants, subject  to  a  life-estate  in  Peter  Cummings,  the  husband,  as  tenant  by 
the  curtesy.  Ellen  Cummings  acquired  title  to  the  lot  by  deed  from  David 
Woodworth,  November  10,  1871,  subject  to  a  reservation  (so  called)  to  Ful- 
ler, (the  original  grantor  of  the  Woodworths,)  contained  in  the  original  deed 
from  Fuller  to  them,  of  "all  his  rights  to  the  land  now  under  water,  and  to 
the  water  front  beyond  or  south-west"  of  the  south-west  line  of  the  lot  con- 
veyed. She  entered  into  possession  under  her  deed  from  Woodworth,  and  oc- 
cupied the  lot,  and  the  house  upon  it,  with  her  husband  and  children,  until 
her  death.  The  premises  in  controversy  are  those  embraced  in  this  reserva- 
tion. It  neither  appears  that  Ellen  Cummings  ever  entered  upon,  or  that  she 
claimed  any  right  or  interest  in,  the  premises  in  question.  There  is  evidence 
that,  subsequent  to  her  death,  Feter  Cummings,  her  husband,  one  of  the  orig- 
inal defendants  in  the  action,  entered  upon  the  premises  in  dispute,  and  built 
a  hog  pen  and  privy  thereon,  and  tore  down  a  wharf,  constructed  by  the 
plaintiffs,  between  the  lot  conveyed  to  Ellen  Cummings  and  the  river.  It 
may  be  admitted  that  enough  was  shown  to  entitle  the  plaintiffs  to  maintain 
ejectment  against  Peter  Cummings.  He  has  submitted  to  the  judgment  be- 
low, and  has  not  appealed,  and  his  rights  are  not  now  in  controversy.  But 
the  case  discloses  no  ground  upon  which  a  judgment  against  the  infant  de- 
fendants can  be  supported.  There  is  no  pretense  of  any  act  on  the  putt  of 
the  infants  by  way  of  assertion  of  title  in  themselves  to  the  premises  in  ques- 
tion, nor  is  there  any  evidence  that  they  have  ever  questioned  or  disputed  the 
title  of  the  plaintiffs. 

The  complaint  alleges  that  the  defendants,  after  the  death  of  Ellen  Cum- 
mings, wrongfully  entered  into  possession  of  the  real  estate  described,  and 
wrongfully  withheld  the  same  from  the  plaintiffs,  and  that  the  defendants, 
"or  some  of  them,"  claim  to  own  the  same,  and  deny  the  plaintiffs'  title 
thereto.  These  allegations  are  not  admitted  by  the  Infant  defendants  in  the 
answer,  but  are  denied,  and  they  expressly  aver  that  they  have  no  interest  in 
any  lands  except  those  of  which  their  mother,  Ellen  Cummings,  was  seized 
at  the  time  of  her  death,  to-wit,  the  lands  embraced  in  the  Woodworth  deed, 
and  they  insist  that  the  action  cannot  be  maintained  against  Ihem.  It  is 
dear,  we  think,  that  the  infant  defendants  are  not  bound  by  the  acts  of  their 
father,  the  tenant  for  life.  It  is  true  that  both  his  rights,  and  the  rights  of 
the  infants  in  the  land  conveyed  to  Ellen  Cummings,  are  derived  through 
her.  But,  as  we  have  said,  the  deed  to  Ellen  Cummings  carried  no  part  of 
the  premises  in  dispute,  which  lie  wholly  outside  of  the  boundaries  in  the 
deed.  The  evidence  also  tends  to  show  that  Peter  Cummings,  in  entering 
upon  the  land  in  controversy,  was  asserting  a  supposed  right  as  riparian 
owner  to  use  the  shore  between  high  and  low  water  mark  adjacent  to  his  land. 
But  his  acts  must  be  referred  to  his  own  interest  and  title,  and  not  to  the 
title  of  the  remainder-meA.  The  infants  could  not  control  his  conduct,  and 
it  would  be  grossly  unjust  to  make  them  responsible  for  wrongs  committed 
by  him  without  tlieir  sanction  or  authority.  The  joinder  of  the  infant  de- 
fendants is  not  justified  by  svction  1503  of  the  Code.  That  section  authorizes 
any  person  claiming  title  to,  or  the  right  to  the  possession  of,  real  property 
souglit  to  be  recovered  in  an  action,  as  landlord,  remainder-man,  or  reversioner, 
orotlierwise,  adversely  to  the  pliiintifl,  to  be  joined  as  defendant.  The  infants, 
so  far  as  appears,  neither  claimed  title  to,  or  the  right  to  the  possession  of,  the 
land  in  controversy,  nor  did  they  do  any  act  in  hostility  to  the  plaintiffs'  title, 
and  the  complaint  as  to  them  should  have  been  dismissed. 

Judgment  reversed  as  to  the  appellants,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 

(All  concur.) 
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(106  N.  T.  «I)  • 

Teets  f>.  Vtixaob  of  Middi.btown.1 

{Court  of  Appealt  of  New  York.    June  7,  1887.) 

WinrxsB — Cboss-Examihation — HABXtESS  Ebbob. 

It  is  always  competent  to  bring  out.  on  cross-examination,  what  relattons  exist 
between  a  party  and  liis  witness,  for  tlie  purpose  of  showing  bias  or  prejudice  ou 
the  part  of  the  witness,  and  it  is  error  to  refuse  to  allow  a  question,  looking  to  that 
end,  to  be  put;  bat,  where  the  evidence  In  chief  is  wholly  immaterial  upon  all  the 
material  isues  of  the  case,  such  refoaal  is  harmless  error. 

Appeal  from  a  judgment  of  the  general  term.  Second  judicial  department, 
entered  upon  an  order  affirming  a  judgment  in  favor  of  Josie  Teets,  the 
plaintiff  and  respondent,  for  $3,000  and  costs;  also  affirming  an  order  deny- 
ing the  defendant's  motion  for  a  new  trial  on  the  minutes. 

Wm.  F.  O'Neil.  for  the  Village,  appellant. 

The  action  was  brought  to  recover  for  injuries  cl»imed  to  have  been  In- 
flicted through  the  negligence  of  defendant  on  Academy  avenue,  a  publio 
street  ..  the  village  of  Middletown,  on  the  evening  of  June  29, 1883.  On  the 
day  preceding  the  evening  of  the  accident,  the  defendant's  street  commis- 
sioner, and  some  men  under  his  supervision,  had  been  paving  the  gutter 
along  the  east  side  of  Academy  avenue,  and  in  the  prosecution  of  this  work 
had  caused  to  be  drawn  and  deposited  within  a  few  feet  of  the  gutter  small 
one-horse  cart-loads  of  sand  and  gravel.  The  avenue  where  the  sand  was 
deposited  was  24  feet  wide  from  curb  to  curb.  A  street-lamp  was  lighted 
some  80  or  100  feet  from  where  the  accident  occurred,  and  the  light  reflected, 
down  along  the  side  of  the  street.  The  plaintiff  was  employed  at  the  time 
of  the  accident  at  the  Diamond  Paper-Mill  Works,  at  Milo,  located  about 
three  miles  from  Middletown,  and  started  about  half  past  8  o'clock  in  the 
evening,  in  company  with  the  witness  Dusenbei'ry,  to  drive  to  Middletown. 
The  sand  heaps  were  on  the  right-hand  side  of  the  street  as  they  drove  into' 
Middletown.  The  accident  occurred  about  9  o'clock.  The  plaintiff,  accord- 
ing to  her  own  testimony,  corroborated  by  the  testimony  of  Dusenberry,  was 
precipitated  with  great  force  over  the  dash-board  of  the  wagon,  nearly  under 
the  horse's  fore  feet.  She  arose  unassisted  to  her  feet,  and  she  and  Dusen- 
berry got  into  the  wagon,  and  continued  their  ride  to  the  residence  of  Prof. 
Boss,  where  plaintiff  haid  an  errand.  She  alighted  from  the  wagon,  saw 
Prof.  Boss,  and  was  then  driven  to  the  store  of  one  De  Graw,  where  she 
again  left  the  wagon,  and  went  into  the  store,  and  then,  in  company  with 
Dusenbeny,  start^  for  her  home  in  Milo  about  10  o'clock.  At  the  time  of 
the  trial  the  plaintiff  was  pursuing  her  employment  at  the  paper-mill  works 
at  Milo.  Upon  the  trial  of  the  action  at  circuit,  the  defendant's  counsel,  on 
cross-examination,  offered  to  show  that  the  witness  Dusenberry  was  engaged 
to  be  married  to  the  plaintiff,  and  the  evidence  was  excluded,  to  which  the 
defendant's  counsel  excepted. 

It  was  error  for  the  trial  court  to  exclude  the  testimony  sought  to  be  elicited 
from  the  witness  Dusenberry  as  to  his  relations  with  the  plaintiff.  It  has 
always  been  the  rule  "that  a  person,  when  presented  as  a  witness  for  or 
against  a  party,  shall  be  subject  to  cross-examination  as  to  the  ■  interest, 
sympathy,  hostility,  or  bias  such  witness  may  entertain  for  or  against  either 
party  to  the  suit.'  "  "Whatever  may  indicate  the  probable  relations  between 
witness  and  party,  whether  friendly  or  unfriendly,  is  always  admissible,  for 
the  purpose  of  showing  the  degree  of  credit  with  which  his  evidence  should 
be  received . "  Wallace  v.  Marks,  13  Wkly.  Dig.  399 ;  Qale  v.  New  York  Cent. 
&  H.  R.  R.  Co.,  76  N.  Y.  594;  Sekidta  v.  Third  Ave.  R.  Co.,  89  N.  Y.  242. 

Wm.  Vanamee,  for  respondent.  .  . 

■Affirming  34  Hun,  62. 
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Feb  CtntiAK.    The  exception  taken  by  the  defendant's  eonnsel  to  the  ml- 

ing  of  the  trial  court  excluding  an  answer  to  his  question,  on  cross-examina- 
tion, to  the  plaintiff's  witness  as  to  whether  he  was  engaged  to  the  plaintiff 
or  not,  was  undoubtedly  well  taken.  It  is  always  competent  to  in(}uire  what 
relations  exist  between  a  party  and  his  witness,  for  the  purpose  of  showing 
the  motive  and  influence  under  which  the  evidence  is  given,  and  the  exist- 
ence of  any  bl^  or  prejudice  on  the  part  of  the  witness.  Such  evidence,  how- 
ever, affects  the  credibility  of  the  witness  only;  and,  if  his  evidence  is  wholly 
immaterial  upon  all  of  the  material  Issues  of  the  case,  an  erroneous  ruling 
upon  such  question  furnishes  no  valid  reason  for  reversing  the  judgment. 
That  was  the  case  here.  No  material  question  of  fact  was  controverted  on 
the  trial,  and  the  evidence  of  the  witness  oould  have  been  wholly  stricken 
from  the  minutes  without  affecting  the  result  in  the  least  degree. 

The  defendant  was  not  prejudiced  by  the  ruling,  and  the  judgment  should 
therefore  be  affirmed. 

(AU  concur.) 

(IM  N.  T.  230) 

Ssmotnt  V.  MoEinstrt,  Jr.,  and  another.* 
{Oaurt  of  Jppaalt  (^  Ntw  Torh.    June  7, 1887.) 

VwfDOS's  LiBK — MOSTOAQB— PbIOBITT — QOOD  FArTH— BOBDEK  OF  PbOOF. 

As  between  an  assignee  of  a  mortgage,  taken  by  the  original  mortgagee  with  no- 
tice of  an  oatstanding  vendor's  lien,  and  the  unpaid  vendor  in  possession  at  the 
data  of  the  asBignnient,  seeldng  to  enforce  his  lien,  and  charging  fraud  on  the  part 
of  the  vendee  in  putting  the  deed  on  reoord,  the  burden  of  alleging  and  proving 
inniiceuce  and  good  faith  is  upon  the  assignee,  and  in  the  absence  of  such  pleading 
and  proof  his  mortgage  will  be  postponed  to  the  lien. 

Appeal  from  a  judgment  of  the  general  term  of  the  department  affirming  a 
judgment  of  the  special  term,  with  costs. 

Louis  Marshall,  for  McEinstiy  and  Sabey.  appellants.  Jf.  M,  Waters,  for 
Seymdur,  respondent. 

DANroBTE,  J.  The  questions  in  this  case  are  between  tbe  plaintiff,  as  an 
unpaid  vendor  of  real  estate,  and  the  defendants,  one  as  mortgagee,  and  tbe 
other  as  assignee  of  the  mortgage  given  by  the  vendee  of  the  land.  The  con- 
troversy relates  to  the  priority  of  their  claims  in  those  capacities.  The  court 
below  decided  in  favor  of  the  vendor's  lien,  and  both  defendants  appeal. 

It  appeared  that  on  and  prior  to  the  seventh  of  August,  1872,  the  title  to 
and  the  possession  of  the  premises  in  question  were  in  the  plaintiff,  and  he  on 
that  day  conveyed  them  to  liis  son,  one  Ira  13.  iSeymour,  by  a  deed,  with  war* 
ranty,  for  the  price  of  99,100,  of  which  all  but  $5,000  was  paid  orsatisfactorify 
arranged  for;  that  to  enable  Ira  B.  to  raise  that  sum  it  was  agreed  between 
the  plaintiff  and  Ira  B.  and  the  Equitable  Life  Insurance  Society  that  Ira  B. 
sliould  execute  to  that  company  a  flrst  mortgage  therefor  upon  the  premises, 
the  amount  of  which  should  be  paid  by  them  directly  to  the  plaintiff,  and  in 
reliance  upon  this  arrangement  hedelivered  the  deed  to  Ira  B.  Seymour;  that 
the  company  declined  to  make  tbe  loan,  but,  notwithstanding  this,  Ira  B. 
caused  the  deed  to  be  recorded,  ana,  on  tlie  twenty-third  of  September,  without 
the  knowledge  or  consent  of  the  plaintiff,  executed  to  thedefendant  McKinstry 
a  mortgage  of  $5,000,  which  was  recorded  on  the  same  day.  At  the  same 
time,  and  before  he  advanced  any  of  the  consideration  of  the  mortgage,  Mc- 
Kinstry, as  tbe  court  and  jury  And,  "had  knowledge  that  the  plamtifl  claimed 
to  be  entitled  to  $6,000  as  pai-t  of  tbe  purchase'  price  of  the  premises  therein 
deseribed."  The  consideration  for  this  mortgage  was  oomposed  of  a  prior  ao- 
count  of  $2,400  due  from  Ira  B.  Seymour  to  MoKinstry,  two  judgments  of 

i  Affirming  35  Hnn,  063. 
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$900  against  him,  and  (2,100.87  in  a  cheek  payable  to  the  order  of  Ira  B., 
which  he.  on  the  same  day  indorsed  and  gave  to  the  plaintiff.  On  the  twenty- 
eighth  of  Septeml)er,  UcEinstry  sold  tl)e  mortgage  to  the  defendHnt  Sabey  for 
the  sum  of  $5,000,  and  covenanted  that  there  was  unpaid  and  owing  tliereon 
the  sum  of  C5,000.  The  court  finds  that  "McEinstry,  before  be  assigned  said 
mortgage,  and  liefore  he  advanced  any  part  of  its  consideration,  had  notice  of 
Uie 'equity  of  plaintiff  arising  from  the  non-payment  of  said  purchase  money, 
and  the  defendant  Sabey  has  not  shown  that  he,  when  he  took  the  assignment, 
did  not  have  notice  of  plaintiff's  equitable  rights,  or  of  the  facts  from  whieh 
they  arise;"  and,  as  matter  of  law:  "(1)  The  plaintiff  has  an  equitable  lien 
upon  the  premises  for  the  balance  due  him  for  the  purohnse  price  of  tlie  same; 
(2)  that  such  equitable  lien  is  superior  to  the  lien  of  the  $5,000  mortgage  given 
tosaid  McKinstry,  and  assigned  by  him  to  said  Sabeyt  (3)  that  the  said  l^bey, 
as  assignee,  has  no  i>etter  rights  than  his  assignor,  McKinstry;  (4)  that  the 
plaintiff  is  entitled  to  a  decree  establishing  his  equitable  lien,  and  declaring 
its  priority,  and  that  it  is  a  first  lien  upon  said  premises,  and  directing  a  sale 
and  foreclosure  to  ehforce  it. "  The  judgment  entered  upon  these  findings  has 
been  affirmed  by  the  general  term.   We  find  no  error  In  its  conclusion. 

So  tar  as  McEinstry  is  concerned,  it  is  entirely  plain  that  he  was  not  a 
6ona>(de  incumbrancer,  nor  a  purchaser  for  value  beyond  the  sum  of  $2,100.37, 
{Inturanet  Co.  t.  Churoh,  81  N.  Y.  221,)  which  he  included  in  the  check, 
and  which  was  in  fact  indorsed  by  Ira  B.  to  his  father,  and  paid  to  him. 

We  may  turn  to  Sabey's  case  as  presenting  the  only  question  which  re- 
quires discussion.  He  is  not  found  to  have  had  notice  of  the  plaintiff's  equi- 
ties, and  is  charged  because  (1)  be  did  not  show  that  he  took  without  notice; 
and  (2)  because  he  could,  in  the  nature  of  the  transaction,  have  no  better 
right  than  McEinstry.  On  the  other  hand,  the  contention  made  on  his  be- 
half on  this. appeal  ie  that  the  plaintiff  is  estopped  from  asserting  a  lien  as 
against  Sabey  because  he  has  voluntarily  conferred  upon  Ira  B.  Seymour  the 
apparent  absolute  ownership  of  the  premises,  and  the  apparent  authority  to 
mortgage  the  same.  The  learned  counsel  for  the  appellant  says  there  is  no 
finding  nor  evidence  that  he  was  not  a  purchaser  in  good  faith.  As  we  have 
seen,  tlio  finding  is  that  Sabey  has  not  shown  that  be  took  without  notice  of 
the  plaintiff's  equitable  rights  as  an  unpaid  vendor.  If  this  will  not  sustain 
the  judgment,  the  appellant  must  succeed.  His  contention  Is  that  the  pre- 
cise question  oame  up  in  Simpton  t.  DH  Heyo,  94  IS.  Y.  189,  and  was  an- 
swered in  his  favor  by  tliis  court.  There  is  this  Important  difference:  In  the 
Simpson  Case,  the  party  giving  the  mortgage  was  clothed,  not  only  with  the 
record  title  to  tlie  land  mortgaged,  but  was  in  possession  of  it  under  that  titles 
here,  poesession  was  in  the  plaintiff,  and  an  inquiry  of  him  would  have  led 
to  a  true  statement  of  the  situation.  It  does  not  apppar  that  he  made  such 
inquiry,  nor  is  there  the  slightest  evidence  that  he  informed  the  plaintiff  he 
was  about  to  parchase  the  mortgage,  or  had  been  asked  to  do  so.  He  himself 
says  that  he  did  not  call  upon  the  plaintiff  directly,  but,  on  the  twenty-eighth 
of  September,  passed  the  plaintiff's  place  of  businpss  on  his  way  to  dinner, 
"passed  the  time  of  day  with  him,"  and  says,  "I  asked  where  93  East  Oeneeee 
street  [the  property  in  question]  was.  He  said,  just  below;  and  I  walked 
down  towards  it.  He  sort  of  followed  me  down.  As  we  arrived  there,  I 
think  I  asked  him  what  the  property  was  worth.  He  said  it  had  l>een  ap> 
praised  at  $10,000.  He  didn't  consider  it  worth  as  much  as  that;  between 
8  and  $9,000.  I  asked  him  if  the  mortgage  in  the  bands  of  McEinstry, 
which  bis  son  had  been  to  see  me  about,  was  a  genuine,  bona  flde  mortgage. 
He  said  it  was.  I  think  that  was  all  that  was  said.  I  don't  know  as  I  said 
anything  that  I  was  about  to  buy  it.  I  don't  know  whether  I  did  or  not." 
Upon  this  testimony  the  counsel  for  Sabey  asked  the  court  to  find  that  thq 
plaintiff  is  estopped  from  asRerting  his  lien  against  the  defendant,  Sal)ey,  by 
reason  of  his  silence  when  questioned  by  Sabey  with  reference  to  ttie  genuine* 
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niess  and  bona  fides  of  th^  mortgage  of  September  23, 1872,  and,  on  his  ref  us- 
ing  to  do  80,  excepted. 

There  are  many  circumstances  in  the  case  which  would  have  warranted  this 
refusal,  but  it  is  enough  that  the  plaintiff  flatly  contradicted  the  statement  of 
the  defendantSabeyin  every  respect  and  particular;  saying  not  only,  "I  never 
saw  him  at  the  time  the  conversation  is  alleged  to  have  taken  place, "  but,  also, 
''I  never  had  any  conversation  with  him  on  the  subject  in  any  manner  or 
form.  I  should  certainly  hav«  remembered  it  if  I  had.  1  never  had  any  con- 
versation with  him  until  this  suit  was  commenced. "  The  general  testimony 
in  the  case  creates  no  surprise  that  the  trial  court  did  not  credit  the  defendant 
in  face  of  this  contradiction.  But  as  it  was  a  question  clearly  within  its 
province,  and  not  within  that  of  this  court,  the  case  must  stand  on  its  con- 
clusion, and  we  have  only  to  see  whether  the  burden  of  alleging  and  proving 
innocence  and  good  faith  in  the  transaction  was  upon  Sabey. 

In  the  first  place,  it  was  sufflcient  to  put  Sabey  on  inquiry  that  the  property 
was  in  the  actual  possession  of  the  plaintiff,  {Cook  v.  Travis,  20  N.  Y.  400;) 
and  it  was  his  duty  to- ascertain  whether  the  plaintiff  bad  any  interest  in  it, 
and  if  so  to  what  extent,  and  for  this  purpose  to  have  some  communication 
with  or  from  him,  {Spofford  v.  Manning,  6  Paige,  383.)  In  the  Simpson 
Case,  supra,  attention  is  called  to  the  fact  that  the  mortgagor  had  possession 
as  well  as  the  apparent  title,  and  that  "she  was  in  possession  thereof  at  the 
time  of  the  execution  of  the  mortgage  and  of  its  assignment  to  the  plaintiff, " 
and  in  that  case  it  was  held  sufflcient  if  inquiry  was  made  of  the  mortgagor. 
The  reason  of  this  limitation  does  not  apply  here.  The  plaintiff,  and  not  the 
mortgagor,  was  in  possession,  and  an  inquiry  of  him  would  have  led  to  a  dis- 
closure of  the  equities  of  the  plaintiff. 

There  is  a  like  or  greater  difference  between  the  present  case  and  the  others 
cited  by  the  appellant.  Fisk  v.  Potter,  41*  N.  T.  64,  was  an  action  to  en- 
force an  equitable  lien  for  the  purchase  money,  against  a  subsequent  pur- 
chaser under  a  mortgage  executed  by  the  vendee  while  in  possession,  and 
failed  for  that  and  other  reasons  which  have  no  place  in  the  record  before  us. 
To  meet  the  question  of  pleading  and  proof,  the  appellant  relies  upon  a)i  aver- 
ment in  the  answer  that  "he  took  the  assignment  of  the  mortgage  upon  the 
faith  of  plaintiff's  admission  that  the  mortgage  was  a  valid  mortage,  accom- 
panied by  a  denial  of  knowledge  or  information  of  the  alleged  facts  upon 
which  the  allegations  of  fraud  or  conspiracy  are  based. "  So  far  as  reliance  is 
placed  upon  the  admission,  it  is  the  finding  that  none  was  made,  and  as  a 
pleading  the  allegations  are  far  short  of  the  afflimative  allegation  which  the 
law  requires  of  one  who  is  bound  to  allege  that  he  took  his  security  without 
notice.  Moreover,  he  must  both  allege  and  prove  it.  It  is  a  defense  founded 
upon  new  matter.  The  plaintiff's  lien,  as  an  unpaid  vendor,  is  good  against 
the  vendee,  and  against  the  whole  world,  unless  waived  by  the  vendor,  or  de- 
feated by  an  alienation  of  the  property  by  the  vendee  to  a  purchaser  without 
notice.  Dusenbury  v.  Hulbert,  69  N.  T.  541.  It  was  not  necessary  for  the 
plaintiff  in  this  case  to  allege  that  he  had  not  waived  his  lien.  The  defend- 
ant might  and  did  rely  upon  the  plaintiff's  waiver  as  a  defense,  and  so  pleaded 
and  sought  to  prove  it.  He  failed.  That  issue  has  been  found  against  him. 
It  was  not  necessary  for  the  plaintiff  to  allege  that  the  defendant  Sabey  took 
with  notice,  for  his  case  was  made  out  when  his  lien  was  established  against 
his  vendee,  and  against  McKinstry,  unless  Sabey  was  a  bona  fide  purchaser 
from  McKinstry;  and,  if  Sabey  relied  upon  the  fact  that  he  took  without  no- 
tice, it  should  have  been  set  up  in  the  answer.  Weaver  v.  Barden,  49  N.  Y. 
286.  The  reason  for  this  rule  may  be  the  same  ascribed  to  the  doctrine  which 
requires  the  holder  of  a  note,  shown  to  have  been  fraudulently  obtained,  to. 
prove  under  what  circumstances,  and  for  what  value,  he  became  the  holder; 
viz.,  that,  when  there  is  fraud,  the  presumption  is  that  he  who  is  guilty  will 
part  with  the  instrument  for  the  purpose  of  enabling  some  Uiird  person  to  re- 
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cover  upon  It,  and  such  presumption  operates  against  the  holder,  and  it  devolves 
upon  him  to  show  affirmatively  the  facts  essential  to  overcome  that  presump' 
tion,  and  relieve  himself  of  its  effect.  First  Nat.  Bank  v.  Green,  43  N.  Y. 
298;  Ocean  Bank  v.  Carll,  55  N.  Y.  441;  Farmers^  Bank  v.  Noxon,  45  N. 
Y.  762.  So,  where  the  true  owner  sues  to  recover  goods  against  a  person 
claiming  from  the  frudulent  vendee,  theburden  is  upon  the  claimant  to  prove 
good  faith  and  value.  Stevens  v.  Brennan,  79  N.  Y.  258.  Indeed,  the  rule 
is  entirely  well  settled  that,  if  a  claim  can  be  sustained  only  upon  the  ground 
that  the  person  asserting  it  is  an  innocent,  bona  fide  purchaser,  he  must  pos- 
itively deny  notice,  even  though  it  be  not  charged.  Denning  v.  Smith,  8 
Johns.  Ch.  832.  No  error  was  committed,  therefore,  by  the  trial  court,  in 
giving  force  to  Sabey's  omission  to  deny  notice  of  the  plaintifF's  rights,  and 
making  it,  in  connection  with  other  circumstances,  a  ground  for  postponing 
his  mortgage  to  the  plaintiff's  lien  for  the  unpaid  purchase  money. 

The  other  questions  raised  by  the  appellant  relatie  to  facts  depending  on  evi* 
dence,  and  have  been  found  against  him  by  the  trial  court  and  the  general 
term.  They  require  no  other  discussion.  Upon  those  findings  the  judgment 
is  without  error,  and  should  be  affirmed. 

(All  concur,  except  BuoES,  C.  J.,  not  sitting.) 
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NoBL  and  another  t>.  Kinnet,  impleaded,  eto. 
fCbwrt  of  Avpealt  of  New  York.    June  7, 1887.) 

HUBBAHD  AHD  WiFg — LlABIUTT  OF  Wl»B— PbOMISSOBT  NoTB— PABTKBBBHI*. 

J.  p.  K.,  a  married  mas,  and  his  wife,  who  owned  improved  real  eetata  in  her 
own  right,  Qsed  the  name  of  "J.  P.  K.  &.  Co."  as  a  matter  of  convenience  in  trans- 
acting her  business.  The  hnsband,  nnder  authority  from  her,  bought  mirrors, 
which  were  placed  in  her  bouses,  and  gave  a  note  signed  '.'  J.  P.  E.  &  Co."  for  the 
purchase  price.  Edd  that,  the  wife's  estate  having  got  the  benefit  of  the  contract, 
she  was  liable  on  the  note,  without  regard  to  the  question  of  the  power  of  a  wife  to 
form  a  partnership  with  her  husband. 

Appeal  from  a  judgment  of  the  general  term  of  the  city  court  of  Brooklyn, 
overruling  the  plaintiffs'  exceptions,  and  dismissing  the  complaint  herein 
with  costs. 

Nicholson  P.  O'Brien,  for  Noel  and  another,  appellants,  ff.  Storms  Car- 
penter, for  respondent. ' 

Danforth,  J.  The  action  is  upon  a  note  signed  "J.  P.  KnnsrET  &Co.," 
payable  to  the  order  of  plaintiffs  at  bank,  for  $506,  value  received.  The  com* 
plaint  contains  allegations  usual  in  such  cases,  and  sufficient  to  charge  the  de- 
fendants as  partners  under  the  name  affixed  to  the  note.  Frederica  M.  Kin- 
ney alone  answered,  and  her  sole  defense  is  that  at  the  time  stated  she  was  a 
married  woman,  and  that  the  note  was  executed  and  delivered  by  her  hus- 
l)and.  But  there  is  no  allegation  that  it  was  made  without  her  knowledge 
and  consent,  nor  that  it  was  made  without  her  authority.  Upon  the  trial  the 
plaintiff  put  the  note  in  evidence,  and  the  defendant  proved  her  marriage  with 
the  other  defendant.  But  there  was  evidence  from  which  the  jury  might 
have  found  that  she  was  the  owner  of  improved  real  estate  in  the  city  of 
Brooklyn;  that  the  consideration  of  the  note  was  the  purchase  price  of  mir- 
rors placed  in  houses  built  upon  her  land;  and  that  the  mirrors  were  unpaid 
for.  The  note  was  fairly  taken ,  and  the  consideration  delivered  upon  the  rep- 
resentation by  the  husband  that  the  wife  was  tlie  sole  owner  of  the  propeity, 
and  that  the  name  of  J.  P.  Kinney  &  Co.  was  used  as  mere  matter  of  conven- 
ience in  transacting  her  business.  It  does  not  appear  that  there  was  any 
business  except  in  relation  to  the  houses.  Ko  question  was  made  as  to  the 
authority  of  defendant's  husband  to  execute  the  note,  nor  as  to  the  truth  of 
his  representations.   - 
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:  The  defendant  Frederica  moved  to  dismiss  the  complftint  upon  the  ground 
that  as  to  her  the  note  was  invalid,  "its  form,"  as  her  counsel  stated,  "show- 
ing it  was  not  given  in  respect  to  her  separate  business  or  estate."  The  trial 
judge  directed  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court. 
It  was  so  rendered,  but,  on  motion  of  the  defendant's  counsel,  afterwards  set 
aside  by  the  same  judge,  and  judgment  ordered  for  the  defendant.  £xcep> 
tions  taken  by  the  plaintiffs  to  this  ruling  were  directed  to  be  heard  in  the 
first  instance  at  general  term,  judgment  in  the  mean  time  to  be  suspended. 
The  general  term  overruled  the  exception,  and  ordered  judgment  for  the  de^ 
fendant 

It  is  obvious  that  the  contract  in  fulfillment  of  which  the  note  was  given 
was  of  value  tn  the  defendant,  for  by  it  she  acquired  articles  for  the  improve- 
ment of  her  proparty.  She  retains  those  articles,  and  has  so  far  avoided  pay- 
ment  upon  the  ground  that  she  and  her  husband,  upon  contracting  and  con* 
summating  marriage,  became  one  person,  and  so  incapable  of  thenceforth 
contracting  one  with  the  other;  that,  therefore,  they  could  not  be  partners; 
and,  as  the  contract  sued  on  was  in  form  a  copartnership  contract,  it  could 
not  be  enforced  against  her.  If  this  is  the  present  nile  of  law,  then  the  stat> 
utes  which  enable  the  woman  to  acquire  and  hold  property,  to  bargain,  sell, 
assign,  and  transfer  It,  to  carry  on  any  trade  or  business,  and  perform  any 
labor  or  service  on  her  own  account,  and  which  protect  her  in  the  enjoyment 
of  her  earnings  from  her  trade,  business,  labor,  or  services,  and  permit  her  to 
use  and  invest  those  earnings,  are  effectual  only  so  far  that  she  may,  alone 
or  jointly  with  any  person  or  persona  save  her  husband,  derive  profit  and  in- 
crease from  her  work,  and  gain  from  the  use  of  her  estate.  If  they  are  to 
b«  so  limited  in  her  favor,  they  may  easily,  as  in  tMs  instance,  become  not 
merely  enabling  statutes  for  her  benefit,  but  also  in  her  hands  instrumentali- 
ties of  fraud. 

Upon  the  precise  question  presented  the  opinion  of  the  court  below  assumes 
that  the  decisions  of  other  courts  are  conflicting;  but  we  are  referred  to  no 
case  in  this  court  where  a  woman  has  successfiSly  asserted  her  coverture  as 
a  defense  to  an  action  for  the  price  of  goods  purchased  by  her,  and  I  am  un- 
able to  see  why,  as  against  creditors,  she  should  be  permitted  to  interpose  the 
mere  form  of  her  promise  as  an  obstacle  to  their  recovery.  It  1b  settled  that 
the  things  wbieh  the  statutes  above  referred  to  permit  her  to  do  in  person 
she  may  iilso  do  by  another  as  her  agent.  This  is  necessarily  so,  tor  she  iq 
allowed  to  act  in  respect  to  them  as  if  unmarried;  and  it  cannot  be  doubted 
that  the  improvement  of  her  land,  or  the  management  of  her  personal  prop- 
erty, whetlier  for  preservation  or  business,  may  be  conducted  by  her  by  means 
of  any  agency  which  any  other  owner  of  property  might  employ,  and  that  the 
produce  and  increase  thereof  will  be  hers.  Knapp  v.  Smith,  27  N.  Y.  278; 
Abbep  V.  Deffo,4^  N.  Y.  844.  So  she  may  do  those  things  through  her  hus- 
band as  her -agent.  Abbey  v.  Deyo,  aupra;  Soioe  v.  Staith,  45  N.  Y.  230. 
She  may  also  have  such  a  community  of  interest  with  him  in  relation  to  real 
estate  as  will  render  her  liable  for  his  frauds  relating  to  it ;  and  when  he,pr04 
fessing  to  act  as  her  agent,  makes  false  representations,  although  without  her 
knowledge,  and  she  receives  the  proceeds,  she  cannot  retain  the  fruits  of  his 
fraud.    Krumm  v.  Beaoh,  96  K.  Y.  398. 

Again,  as  to  all  contracts  relating  to  her  separate  estate,  or  made  in  the 
course  of  her  separate  business,  she  stands  at  law  on  the  same  footing  as  if 
unmarried,  and  can  therefore  make  negotiable  piqwr  which  will  be^^vemed 
by  the  law-merchant,  and  can  be  sued  upon  in  the  ordinary  way  by  genetml 
complaint,  and  without  special  statements.  Freeking  v,  Rolland,  58  N.  Y. 
422.  Nor  can  she  escape  liability  because  she  and  her  husband  are  joint  mak- 
ers of  the  note  sued  on.  In  Fnoking  v.  Rolland,  supra,  the  action  was  upon 
a  joint  promissory  note  signed  by  the  defendants,  who  were  husband  and 
wife.    He  set  up  usury,  and  she  set  up  coverture.    The  court  directed  a  ver* 


Digitized  by 


Google 


N.  Y.}  VOSH  V.  KDiNBY.  ^53 

diet  for  tb«  wife,  and  the  Jury  gave  a  v«rdict  against  tba  husband.  The 
erediloi  appealed-  The  general  tern^affirmed  the  verdict  in  f^vor  of  the  wife,, 
and  the  creditor  appealed  to  this  court.  Against  the  app^l  it  was  argued 
(1)  that,  being  a  married  woman,  slie  was  not  liable  for  the  note  in  suit;  (2) 
that  the  complaint,  being  general  and  not  specific,  was  iBsu£Bcient  to  charge 
her  property.  Neither  objection  prevailed,  and  the  judgment  in  hev  favor 
was  reversed.  There  the  husband  acting  for  himself,  and  as  the  agent  of  his 
wife,  borrowed  money  with  which  to  pay  for  a  factory  bougi^t  by  her.  The 
money  was  loaned  to  them,  and  was  in  part  so  applied,  The  note  was  given, 
for  the  money  loaned,  and  for  servi<;e8.  The  court,  in  answering  the  defend-< 
ant's  objections,  show  that  the  capifcity  of  a  married  woman  to  npake  contracts 
relating  to  her  separate  business  is  incident  to  the  power  to  conduct  it,  for 
the  latter  would  be  barren  and  useless  if  discpnnected  with  the  right  to  con- 
duct it  in  the  way  and  by  the  means  usually  employed.  In  the  case  cited  she 
became  a  joii^  contractor  with  her  husband,  but  she  was  as  much  bound  to 
perforn)  the  joint  engagement  as  if  the  undertaking  had  been  several,  and 
she  did  not  escape  liability  because  hei  joint  contractor  was  her  husband.  It 
was  not  necessary  to  inquire  in  that  case  whether  tlie  one  paying  could  obtain 
contribution  from  the  other,  nor  is  it  necessary  to  go  into  that  question  here. 
In  that  case  both  undertook  to  pay  the  creditor;  in  tliis  case  both  undfxtook 
to  pay  the  creditor.  Can  it  make  a  difference  in  the  measures  of  liability  tltat 
in  one  case  the  married  woman  entered  in  her  own  name  and  her  husband  in 
bis  name  in  the  execution  of  a  joint  obligation,  and  in  the  other  esse  a  nanxa 
which  represents  also  joint  liability,  but.  which  may  in  effect  also  be  several? 
Partners  are  at  once  principals  and  agents.  £aoh  represents  the  other,  «nd 
if,  in  tbe  relation  of  partnership,  there  are  obligations  which  a  married  woman 
cannot  enforce  agfMnst  her  husband,  or  tlie  bosband  againstthe  wife,  they  in* 
volve  no  feature  of  tbe  present  action,  which  asserts  only  tbe  obligation  of  a 
debtor  to  discharge  her  debt,  or  the  obligation  of  a  promisor  to  fulfill  her 
promise.  More  like  tlie  present  ease  is  that  of  8cott  v.  Cowjoay,  58  N.  Y. 
619,  where,  in  an  action  for  tbe  price  of  labor  and  materials  supplied  to  a 
theater  carried  on  by  Sarah  T.  Cionway  and  her  husband,  Frederick  B.,  under 
the  name  of  "Mrs.  F.  B.  Conway's  Brooklyn  Theater,"  and  in  which  the  wife 
and  husband  were  jointly  interested,  it  was  held  to  be  no  defense,  against  one 
who  dealt  with  her  in  ignorance  of  the  partnership,  that  she  had  a  dormant 
partner,  and  that  the  rule  was  not  obangcKl  by  the  fact  that  the  partner  waq 
ber  husband.  In  Bit\er  v.  Rathman,  61  N.  Y.  51%  it  was  held  that  a  mar< 
rled  woman  who,  in  secret  trust  for  her  husband,  becomes  a  member  of  a  co- 
partnership, is  to  be  regarded  as  the  owner  of  the  interest  she  represents,  and 
might  maintain  an  action  for  tbe  dissolution  of  the  copartnership,  and  for  an 
aeoonnting.  The  defendant  in  that  ease  denied  that  she  was  a  partner,  and 
claimed  that  he  alone  was  interested  in  the  business;  claiming  that,  being  a 
married  woman,  she  could  not  in  law  t>e  his  partner.  The  court  held  other* 
wise,  and  also  that,  having  suffered  herself  to  be  regarded  by  the  public  us  a  part- 
nctr,  she  was  liable  aa  sneb  to  tbe  creditors  ctf  jtbe  ostensible  firm,  although  it 
might  be  otherwise  as  regarded  her  husband  and  his  creditors,  but  as  to  any 
liabilities  of  the  ostensible  firm  she  would  be  entitled  to  protection  as  against 
thA  defendant  and  her  husband. 

It  would  seem  therefore  that,  by  becoming  a  partner  either  with  a  husband 
or  another  person,  a  married  woman  loses  no  right  of  property.  And  no  prin- 
ciple is  suggested  upon  which  her  estate  can  be  increased  at  the  expense  of 
creditors,  nor  how  either  in  her  own  name,  or  in  her  own  name  and  that  of 
anotber.  or  with  anothert  she  can  purchase  goods  on  credit  to  the  advantage 
of  her  separata  estate,  and  not  become  liable  for  its  payment,  In  Coleman  v. 
Burr,  93  N.  Y.  17,  cited  by  the  appellant,  the  sole  question  was  whether  the 
cooveiyance  of  property  by  the  husband  to  his  wife  was  sustained  by  a  con- 
sideration good  as  against  his  creditors  who  impeached  it.  Here  the  wife  was 
v.l2N.E.no.4 — 23 
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as  capable  of  contracting  as  if  she  had  been  unmarried, — as  capable  of  adding 
to  her  estate  by  fresh  acquisitions;  and  she  should  not  be  permitted  to  escape 
payment  by  joining  to  her  own  name  that  of  her  husband,  or  by  combining 
the  two  into  a  firm  or  partnership  name.  It  was  by  that  name  she  chose  to 
contract,  and,  as  between  herself  and  creditor,  she  is  Iraund  by  it.  Individu- 
als may  be  liable  as  partners  to  third  persons,  while,  as  between  themselves, 
they  are  not. 

Here,  then,  the  question  is  not  between  husband  and  wife.  Assume  that 
m  to  and  with  him  she  has  no  capacity,  it  by  no  means  follows  that  she  shall 
not  be  held  upon  a  contract  made  by  him  upon  a  consideration  moving  to  her, 
where  a  third  person,  who  parted  with  that  consideration  in  reliance  upon 
the  husband's  apparent  agency,  seelcs  to  enforce  the  contract.  If  the  adoption 
of  a  firm  name  was  a  mere  contrivance  to  carry  on  the  business  jointly,  and 
at  the  same  time  to  put  the  property  acquired  and  added  to  the  wife's  separate 
propei-ty  out  of  the  reach  of  creditors  dealing  with  either  bona  flde  as  the 
partner  of  the  other,  it  should  not  be  permitted  to  have  that  effect.  If,  as  the 
testimony  shows,  the  wife  was  the  sole  owner  of  the  property,  that  the  hus- 
band had  no  interest  in  it,  but  that  for  convenience  they  were  doing  her  busi- 
ness in  the  name  of  J.  P.  Kinney  &  Ck).,  her  liability  for  a  debt  contracted  in 
that  name  is  entirely  consistent  with  the  fact,  if  it  be  a  fact,  that,  as  between 
the  parties  themselves,  no  partnership  exists.  This  is  so,  although  the  plain- 
tiff alleges  in  the  complaint  that  the  defendants  are  partners,  and  that  allega- 
tion is  not  denied.  For  the  purposes  of  the  action  it  may  be  true.  The  plain- 
tiff gave  credit  to  them  as  such,  but  the  goods  he  sold  were  intended  by  them 
to  be  annexed  to  the  wife's  separate  estate,  and  they  were  so  annpxed.  If  the 
arrangement  was  valid  between  nil  parties,  there  is  no  pretense  of  a  defense. 
If  invalid  only  as  between  the  defendants,  the  wife,  who  received  the  fruits 
of  the  transaction,  cannot,  as  against  a  creditor,  assert  its  invalidity.  Al- 
though married,  she  may  be  estopped  by  her  acts  and  declarations  in  any  mat- 
ter in  respect  of  which  she  is  capable  of  acting  8ui  Juris.  Bodinev.  KUleen, 
53  N.  Y.  93.  In  this  instance  the  plaintiff  proved  the  contract,  that  it  was 
made  by  her  authorized  agent,  and  that  it  had  reference  to  the  improvement 
and  benefit  of  her  separate  estate.  She  had  capacity  to  do  all  these  things, 
and,  if  the  arrangement  which  led  to  the  use  of  her  husband's  name  as  joint 
promisor  or  partner  was  beyond  her  power  to  enter  into,  she  must  meet  that 
liability  without  regard  to  any  question  whether  her  husband  is  also  liable,  or 
as  to  what  rights  of  indemnity  or  otherwise  she  might  have  against  him.  She 
was  a  principal,  and  he  was  her  agent.  He  neither  exceeded  his  power,  nor 
were  her  acts  to  his  prejudice,  and  if,  by  reason  of  any  technical  incapacity, 
they  could  not  contract  with  each  other  or  together,  as  constituting  that  artifi- 
cial entity,  a  firm  Or  copartnership,  (a  question  we  do  not  decide,)  she  is  lia- 
ble, and  the  contract  enforceable  against  her  in  favor  of  the  plaintiff,  whose 
property  has  been  added  to  her  estate  upon  the  strength  of  a  promise  made  in 
her  name  by  her  authorized  agent. 

Wethinli  the  court  erred  in  directing  judgmentfor  the  defendant.    Itshoald 
be  reversed,  and  the  plaintiff  have  judgment  upon  the  verdict. 

(All  concur.) 

(IM  Mass.  s$4)        .  . 

Staigo  v.  Atkinsok. 
ISuprente  Judictal  Court  of  ifattaehusetu.    Suffollc.    June  28,  1887.) 
DowBB— Dkvisb  in  LiEn  or — Lard  ik  Akother  Statb. 

A  testator  domiciled  in  Rhode  Island  executed  a  will  in  which  hemade  provision 
for  his  Widow,  but  did  not  express  that  it  was  in  lieu  of  dower.  He  afterwards  bo> 
eanie  domiciled  in  Massachusetts,  and  died  in  that  state,  leaving  ^eal  estate  in 
MassachnsetEs,  Hhode  Island,  and  Minnesota;  llie  laws  of  the  two  last-named  states 
providing  that  a  widow  may  recover  dower  where  provision  is  made  for  lier  in  her 
deceased  husband's  will,  unless  a  contrar/  intention  is  expressed  by  the  testator. 
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ffeld,  th3t  Pnb.  St.  Mass.  e.  127,  i  30,  jSfOTlilInKtbaf  "a  widow' shall  not  be  entitled 
to  her  dower,  in  addition  to  the  provisions  of  her  deceased  husband's  will,  unlesa 
such  plainly  appears  to  have  been  the  intention  of  the  testator,"  did  not  apt)ly  to 
land  out  of  the  state,  and  that,  upon  the  sale  of  the  lands  in  Minnesota,  the  widow 
was  entitled  to  one-third  of  the  proceeds,  but  was  to  contribute  out  of  such  pro> 
ceeds,  with  the  legatees  nnder  tlie  will,  to  the  payment  of  debts  seemed  by  mortgage 
tipon  the  Massachusetts  lands. 

Contract  for  money  had  and  received.  Hearing  in  thesuperior  court,  with- 
out a  jury,  before  Barker,  J.,  upon  tbe  following  agreed  facts:    ' 

On  October  11, 1881,  Bicbard  M.  Staigg  died  at  Boston,  Massachusetts,  leav- 
ing a  yrill  in  which  he  bequeathed,  to  his  wife  (plaintiff)  "the  sam  of  ten 
thoiuand  dollars  for  and  during  her  natural  life,  and  the  house  at  Newport,' 
in  Pelham  street."  Tbe  will  also  bequeathed  the  residue  of  the  testator's  es- 
tate, "or  the  proceeds  thereof,  and,  after. the  death  of  my  wife,  the  sum  above 
mentioned,  among  the  children  of  my  brothers,  Geo.  J.  Staigg  and  Archibald  D. 
B.  Staigg,  and  my  sisters,  Elizabeths.  Atkinson,  Annie  Jeanette  Jackson,  and 
Mary  S.  Fhilbrick,  giving  my  nephews  a  portion  one-half  aa  large  as  that  of  my 
neices;  the  income  of  the  portions  of  my  sisters  E.  S.  Atkinson  and  Mary  S. 
Fhilbrick  to  be  paid  to  those  sisters  during  their  lives,  and  the  portion  of  each 
child  to  be  held  in  trust  until  he  or  she  come  of  age."  The  said  will  was 
duly  executed  by  said  Bichard  M,  Staigg  at  Newport,  in  the  state  of  Bboda 
Island,  Where  he  was  then  domiciled,  on  Jnne  7, 1877.  It  was  never  as- 
sented to  by  tbe  plaintiff.  It  was  duly  executed,  with  all  the  fornaalities  re- 
quired by  the  laws  of  Bhode  Island,  Massachusetts,  and  Minnesota,  in  such 
manner  as  to  be  a  good,  valid,  and  effectual  will  of  real  or  personal  property 
sitaated  in  either  of  said  states.  At  the  time  of  his  decease,  said  Bichard  M. 
Staigg  was  seized  of  a  lot  of  land,  and  a  house  thereon,  in  Belmont,  Massa- 
chusetts, mortgaged  for  $3,000,  and  a  lot  of  land,  with  a  house  thereon,  oa 
Beacon  street,  Boston,  Massachusetts,  subject  to  a  mortgage  of  $10,000.  He 
was  also  seized  of  the  following  real  estate  in  Bhode  Island:  A  lot  of  land, 
and  the  house  thereon,  situated  on  Pelham  street,  Newport,  subject  to  a  mort- 
gage of  $6,000,  being  the  house  and  land  referred  to  in  the  will  aforesaid  as 
the  house  on  Felham  street;  also  a  lot  of  land  on  Ochre  Point,  in  the  city  of 
Newport.  The  testator  was  also  seized  of  certain  real  estate  in  Washington 
and  Ramsey  counties,  in  Minnesota.  In  all  of  tbe  aforesaid  mortgages,  the 
plaintiff  had  joined  in  token  of  her  release  of  dower.  In  1882  the  defendant 
brought  a  bill  in  equity  in  the  supreme  judicial  court  In  Massachusetts,  pray- 
ing for  instructions  as  to  the  will;  and  upon  this  bill  tbe  court  decreed  that 
"the  said  Annie  Staigg  is  entitled  to  all  the  provisions  made  for  her  by  said 
will,  notwithstanding  she  has  not  released  her  dower  in  the  state  of  Bhode 
Island,  nor  in  that  of  Minnesota."  In  1882,  upon  a  bill  filed  in  the  supreme 
court  of  Bhode  Island  to  determine  the  rights  of  the  widow  and  the  other 
devisees  under  the  will  above  mentioned,  in  the  Rhode  Island  real  estate,  it 
was  determined  by  the  court — First,  that  the  widow  took  in  fee-simple  the 
land  on  Pelham  street;  second,  that  she  was  entitled  to  take  the  same  exon- 
erated from  the  mortgage,  if  the  estate  not  specifically  devised  was  sufficient  to 
pay  the  same,  and  that  any  deficiency  must  remain  a  charge  on  the  land; 
third,  that  she  was  entitled  to  dower  out  of  the  land  at  Ochre  Point;  and, 
fourth,  that  she  was  not  bound,  as  between  herself  and  the  devisees  of  the 
residuary  estate,  to  contribute  her  dower  in  the  land  at  Ochre  Point  to  pay 
off  the  mortgage  on  the  land  in  Felham  street.  Fending  said  proceedings,  the 
probate  court  for  the  county  of  Suffolk,  Massachusetts,  on  petition  of  the 
widow,  extended  the  time  of  filing  her  waiver  of  the  provisions  made  for  her 
in  the  will;  but  she  allowed  this  period  to  expire  without  filing  such  waiver, 
and  making  the  statutory  claim. 

The  executor  has  held  In  trust  for  the  plaintiff  the$10,000,  has.  paid  off  and 
discharged  the  mortgage  on  the  Pelham-street  house  in  Newport,  and  has  set 
apart,  in  trust  for  the„plaiiitifl,  for  her  life,  her  proper  legal  proportion  by 
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way  of  dower  in  the  proceeds  of  OchrePoint  lands  in  said  Newport.  And  the 
plaintiff  has  taken  possession  of  the  house  on  Pelham  street  free  of  said  mort- 
gage, as  of  her  own  demesne  in  fee,  and  has  also  accepted  the  other  provis- 
ions hereinabove  mentioned  or  referred  to,  made  for  her  beneSt.  in  the  will  of 
her  said  husband.  The  lands  in  Massachusetts  were  sold  hj  the  execntor, 
and  In  Iwth  deeds  the  widow  joined  with  him  In  token  of  her  release  of  her 
right  of  dower  therein.  The  proceeds  of  the  sale  of  each  parcel  exceeded  the 
amount  of  the  mortgage  thereon.  The  personal  estate  of  the  deceased  ex- 
ceeded in  amount  the  expenses  of  administration,  the  unsecured  debts,  and 
the  mortgage  on  the  Pelham-street  bouse.  In  pajring  off  the  mortgages,  as  in 
paying  the  other  debts,  the  executor  had  no  regard  to  particular  fundis,  but 
paid  them  oat  of  any  funds  in  his  tiands.  The  funds  remaining  in  the  bands  of 
the  executor,  after  the  payment  of  all  debts,  secured  and  unsecured,  the  ex- 
penses of  administration,  and  the  legacies  above  mentioned,  have  been  by  the 
executor  paid  over  to  the  residuary  legatees,  as  provided  in  the  wiU.  The 
widow  has  never  received  any  portion  of  these  proceeds,  nor  has  she  ever  made 
any  claim  upon  him  for  them.  The  defendant  sold  the  lands  in  Minnesota, 
and  collected  the  proceeds,  which  he  now  holds,  the  plaintiff  joining  in  the 
conveyance  for  the  purpose  of  assuring  the  purchaser  of  good  title;  but  this 
Joinder  was  not  intended  as,  and  waa  not,  a  waiver  of  any  right  to  the  pro* 
eeeds  which  she  might  otherwise  have  had,  but  she  is  entitled  to  the  same 
proportionate  share  of  said  proceeds  that  she  was  entitled  to  of  said  land. 
One-third  of  the  proceeds  of  the  Minnesota  lands  is  $2,689.86,  and  it  is  agreed 
that  if  the  plaintiff  is  entitled  to  said  one^thlrd.  and  is  not  liable  to  contribute 
out  of  it  to  the  payment  of  said  mortgages  in  Massachusetts,  judgment  may 
be  entered  for  hbr  for-0i2,689.86.  If  she  is  entitled  to  said  on»*third,  but  Is 
liable  to  contributeout  ot  it  to  the  payment  of  said  mortgagee,  judgment  to  ba 
entered  for  her  for  $2,205.69. 

The  plaintiff  asked  the  court  to  rule  that,  on  the  facta  as  above  stated  and 
the  evidence,  the  court  ought,  as  matter  of  law,  to  find  for  her  for  the  full 
amount  claimed,  but  the  court  found  for  the  defendant,  and  reported  the  case 
for  the  determination  of  the  supreme  judicial  court. 

/.  C,  Qray  and  W.  L.  Putnam,  for  plaintiff. 

The  rights  of  the  plaintiff  must  be  determined  in  accordance  with  the  law 
Of  Minnesota.  That  law,  on  the  questions  involved  in  this  case,  is  admitted 
to  be  the  common  law,  except  so  far  as  it  is  modified  by  St.  Minn.  1875<  e.  40. 
and  St.  Minn.  1876,  e.  87,  and  the  decision  of  Washburn  v.  Van  8teentoyk, 
S2  Minn.  836,  2U  N.  W.  Bep.  824.  Although  the  ultimate  question  to  be  dc 
cided  is  a  question  o£  fact,  yet  it  rests  upon  the  determination  of  three  mat- 
ters, each  of  which  involves  only  a  question  of  law.  Thus  all  the  grounds 
npon  which  the  decision  of  the  superior  court  could  have  gone,  and  the  de> 
eision  itself,  are  prdperly  before  this  court  for  revision.  Kline  v.  Baker,  99 
Mass.  258;  Bly  v.  James;  123  Mass.  36,  44;  S?W9  <t  Leather  Bank  v.  Wood, 
142  Mass.  568,  565,  8  N.  £.  Bep.  753. 

The  plaintiff  is  entitled  to  the  share  of  her  husband's  Minnesota  lands  do* 
scended  upon  her,  in  addition  to  the  provisions  made  for  her  by  his  will.  If 
Mr.  Staigg  had  been  domiciled  in  Minnesota  when  he  made  his  will  and  when 
he  died, — that  is;  if  no  law  but  that  of  Minnesota  had  been  in  question, — it 
is  admitted  that  the  plaintiff  would  be  entitled  to  recover.  At  common  law. 
a  widow  can  accept  the  provisions  of  her  husband's  will,  and  also  have  her 
dower  or  other  interest  given  her  by  the  law,  unless  the  will  expressly  de> 
dares  the  contrary.  See  2  Scrib.  Dower,  (2d  Ed.)  439  et  aeg.;  4  Kent,  Comm. 
56;  1  Jai-ra.  Wills,  (5th  Ed.)  458  etseq.;  In  re  Qotiian,  84  Minn.  159,  168, 
164,  24  N.  W.  Bep.  920.  It  is  admitted  that  in  Bbode  Island,  as  in  Minna- 
sota.  the  common  law  prevails.  But  in  MasShchusetts,  at  the  time  of  Slaigg's 
death,  St.  1861,  o.  164,  was  in  force.  The  question  at  issue  is  simply  this: 
Is  the  following  clause  to  be  read  Into  the  will:  "The  provision  made  for  my 
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vidow  by  this  wHI  Is  conditional  oq  ber  renouncing  her  interest,  as  lielr  by 
descent,  in  my  lands  in  Minnesota."  Kow,  whether  this  clause  is  to  be  read 
into  the  will  or  not  is  conceded  to  be  a  question  of  Minnesota  law;  that  is,  it 
is  to  be  decided  by  this  court  as  a  Minnesota  court  would  decide  it.  We  say: 
"(1)  Whether  the  taking,  under  a  will,  is  inconsistent  with  liglits  claimed 
outside  of  a  will,  is,  by  the  law  of  Minnesota,  to  be  determined  by.  the  courts 
of  the  testator's  domicile,  in  this  case  Massachusetts.  (2)  The  courts  oi 
Massachusetts  have  decided  in  tliis  case,  and,  had  they  not  already  decided, 
they  would  decide,  that  this  clause  is  not  to  be  read  into  the  will. " 

When  a  testator  dies  domiciled  in  Massachusetts  leaving  land  in  Massachu* 
setts  and  in  other  states,  there  are  three  questions,  concerning  the  widow's 
rights,  for  the  decision  of  which  it  is  conceded  by  both  parties  that  the  courts 
of  Massachusetts  are  the  proper  forum:  (1^  The  widow's  rights  of  dower  in 
the  Massachusetts  lands;  (2V  the  widow's  rights  to  legacies  given  in  her  hus- 
band's will;  (S)  whether  tne  widow  has  in  fact  accepted  the  provisions  of 
the  will.  Now,  to  determine  the  widow's  right  of  dower  in  the  Massachu- 
setts  lands,  it  is  necessary  for  the  court  to  decide  whether  it  clearly  appears 
by  the  will  to  have  been  the  intention  of  the  testator  that  she  should  have 
dower  in  such  lands,  in  addition  to  the  provisions  in  the  will.  To  decide  on 
the  widow's  right  to  the  legacies  it  is  necessary,  not  merely  to  consider  Iier 
right  in  the  Massachusetts  lands,  but  also  to  consider  her  right  in  the  testa- 
tor's lands,  wherever  situated;  fur,  if  the  legacies  to  her  are  conditional  on 
renouncing  her  rights  in  those  other  lands,  she  cannot  take  the  legacies,  if 
she  retains  any  of  those  rights.  Trotter  v.  Trotter,  4  Bligh,  (N.  S.)  502,  8 
Wils.  &  S.  407.  See  Shannon  v.  White,  109  Mass.  146,  148;  Chrell  v.  Orrell, 
L.  K.  6  Ch.  802.  In  order,  then,  tliat  the  right  of  a  widow  to  legacies  under 
her  husband's  will  may  be  determined,  it  is  necessary  tor  the  courts  of  the 
testator's  domicile  at  his  death  to  decide  whether  the  widow  is  put  to  iier  elec- 
tion as  to  any  of  her  rights;  and,  if  so,  what  election  she  has  made.  The  de- 
fendant contends  that  the  court  of  the  domicile  should  decide  these  questions. 
Shannon  v.  White,  100  Mass.  146,  148;  but  it  is  unnecessary  to  consider  the 
general  question;  for  that  the  court  of  the  domicile  is  to  furnish  the  rule  for 
the  decisions  of  these  questions  is  clearly  the  law  of  Minnesota.  Van  Stten- 
tpyck  V.  Washbui-n,  69  Wis.  483,  17  N-  W.  Bep.  289;  Washburn  v.  Van  Steen- 
foj/k,  32  Minn.  836,  20  N.  W.  Bep.  824. 

Whether  an  unexpressed  condition  is  to  be  implied  into  the  testator's  will, 
so  as  to  deprive  his  widow  of  land  in  Minnesota  descended  to  ber  from  him, 
must  be  determined  in  accordance  with  the  law  of  Minnesota.  It  would  be 
superflnous  to  cite  authorities  that  the  transfer  of  and  succession  to  real  es- 
tate is  to  be  determined  in  accordance  with  the  lex  ret  sita.  Nor  does  the 
defendant  deny  this,  but  he  seeks  to  introduce  an  exception.  He  says  that 
the  construction  of  a  will  has  to  be  determined  in  accordance  with  the  law  of 
the  place  where  the  testator  died  domiciled.  But  no  question  of  construction, 
properly  so  called,  is  presented  here.  The  plaintiff  is  not  here  claiming  un- 
der the  will  at  all.  She  is  claiming  the  land  descended  to  her.  Of  that  she 
cannot  be  barred  by  the  law  of  Minnesota,  save  by  a  clearly  expressed  written 
statement  in  her  husband's  will.  If  any  question  Is  to  be  deteiiulned  by  the 
local  law,  surely  the  question  whether  real  property  cai;  be  diverted  from 
one  course  to  another  only  by  a  writte^i  statement,  or  whether  it  can  be 
so  diverted  without  a  written  statement,  is  such  a  question.  I^utt  v.  NoT' 
ton,  142  Mass.  242,  245,  7  N.  E.  Bep.  720;  Marston  v.  Roe,  8  Adol.  &  £. 
14.  But  if  this  were  a  question  of  construction,  there  is  no  such  exception 
as  that  for  which  the  defendant  contends.  See  Setoall  v.  Wilmer,  182  Mass. 
131;  Tates  v.  T?tomson,  3  Clarke  &  F.  544,  588;  Jennings  v.  Jennings,  21 
Ohio  St.  56;  Applegate  v.  Smith,  31  Mo.  166;  McCartney  v.  Osbum,  9  N.  £. 
Kep.  210;  Syre  v.  Storer,  87  N.  H.  114,  It  makes  no  difference  that  real 
and  personal  property  are  given  by  one  clause.    The  real  property  will  be  gev- 
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emoci  by  the  lex  ret  sita,  although  the  personalty  is  not.  Shox  v.  Jones,  47 
N.  T.  389. 

If  a  question  of  construction  is  raised,  and  that  question  is  not  to  be  de- 
termined by  the  lex  loci  rei  sita,  it  must  iJe  determined  by  the  law  of  Rhode 
Island,  where  the  testator  was  domiciled  when  the  will  was  made.  Holmes 
V.  Holmes,  1  liuss.  &  M.  660;  Atkinson  v.  Staigg,  13  K.  I.  725;  Harrison  v. 
Nixon,  9  Pet.  483,  506.  Of  course,  it  is  always  the  place  of  actual  domicile, 
and  not  of  transient  residence,  that  is  to  b«  considered.  Anstrutlier  ▼. 
Chalmer,  2  Sira.  1. 

The  defendant  contends  that  into  the  testator's  will  is  to  be  read  the  unex- 
pressed condition  that  the  widow  is  not  to  talce  the  land  descended  from  him 
to  her  in  Minnesota.  Even  if  this  is  to  be  determined  in  accordance  with  the 
law  of  the  testator's  domicile  at  bis  death,  that  is,  of  Massachusetts,  the.  law 
of  Massachusetts  does  not  prescribe  the  reading  into  the  will  of  any  such  con- 
dition. Under  the  Massachusetts  statute,  "dower"  means  dower  in  his  Mas- 
sachusetts lands.  If  it  means  dower  in  his  land  wherever  situated,  the  plain- 
tiff does  not  claim  dower.  Dower  has  been  expressly  abolished  in  Minnesota. 
She  claims  an  undivided  third  of  his  lands  in  fee  as  heir.  The  statute  does 
not  affect  the  will,  but  imposes  a  condition  on  the  holding  of  an  interest  in 
land.  Such  a  statute,  of  course,  cannot  affect,  and  cannot  bo  considered  as 
Intended  to  affect,  land  outside  of  the  state.  Story,  Confi.  Laws,  §  454;  U.  8. 
\.  Crosby,  7  Cranch,  115;  Kerr  v.  Moon,  9  Wheat.  565;  1  Jarm.  Wills,  (5th 
£d.)  1,  note.  The  defense  rested  on  a  groundless  assumption.  To  say  that 
the  widow  has  renounced  all  her  rights  everywhere  inconsistent  with  the  will 
is  no  aid  to  the  solution  of  the  question  what  rights  are  inconsistent  with  the 
will.  It  is  simply  begging  the  question.  The  defendant's  case  rests  on  two 
propositions:  (1)  Whether  the  widow's  right  of  inheritance  in  her  husband's 
Minnesota  lands  is  inconsistent  with  the  provisions  of  his  will  will  be  deter- 
mined by  the  courts  of  Minnesota  in  accordance  with  the  decisions  of  the 
courts  of  Massachusetts.  (2)  The  Massachusetts  courts  will  hold  that  the  ac- 
ceptance of  the  provisions  of  a  testator's  will  by  his  widow  is  inconsistent 
with  her  talcing  her  rights  by  inheritance  in  his  lands  in  another  state,  when- 
ever such  acceptance  is  inconsistent,  under  the  Massachusets  statute,  with 
her  taking  dower  in  Massachusetts.  The  first  proposition  is  a  correct  state- 
ment of  the  law  of  Minnesota.  See  Washburn  v.  Van  Steentoyk,  nbi  supra. 
The  second  proposition  is  a  groundless  assumption,  (a)  There  is  not  a  shred 
of  authority  in  suppoi-t  of  such  an  assumption.  (6)  There  are  many  cases, 
cited  above,  against  it.  (o)  It  is  contrary  to  the  fundamental  doctrines  of  in- 
terstate comity,  (d)  The  contrary  has  been  decided  by  this  court  under  this 
very  will.  The  defendant  is  estopped  to  deny  that  the  law  of  Minnesota  is  as 
claimed  by  the  plaintiff. 

The  widow's  share  in  the  Minnesota  lands  is  not  bound  to  contribute  to  pay 
off  the  mortgages  upon  the  Massachusetts  lands.  If  we  are  right  on  the  first 
point,  Mr.  Staigg  is  to  be  regarded  as  intending  to  dispose  only  of  the  prop- 
erty of  which  he  could  dispose,  and  therefore  not  of  his  wife's  rights.  Con- 
sequently it  is  property  exclusive  of  his  wife's  share  or  dower  which  he  de- 
vises upon  this  trust  to  pay  his  debts.  1  Jarm.  Wills,  (5th  Ed.)  458;  BlliSY. 
Lewis,  3  Hare,  310.  If  these  words  do  not  create  a  trust  fund  for  payment 
of  debts,  they,  at  any  rate,  impose  a  charge.  2  Jarm.  Wills,  (5th  Ed.)  585  et 
seq.,  and  cases  cited.  Mrs.  Staigg's  position  is  better,  under  the  Minnesota 
statutes,  than  that  of  an  ordinary  heir,  because  she  cannot  be  disinherited; 
but  she  is  at  least  not  more  liable  for  her  husband's  debts  than  an  heir  would 
be.  Now,  when  all  land  is  subject  to  debt  of  every  kind,  a  residuary  devisee 
of  lands,  if  the  residuary  devise  is  charged  with  the  payment  of  debts,  must 
bear  debt?  before  an  heir  to  whom  land  has  descended,  owing  to  a  partial  in- 
testacy. See  Hays  v.  Jackson,  6  Mass.  149.  Even  if  there  were  no  charge, 
the  Massachusetts  lands  must  bear  their  own  mortgage;  for  it  is  the  lawtluit. 
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where  there  are  two  pieces  of  property  which  are  equally  liable  to  creditors, 
but  a  debt  is  secured  by  a  mortgage  on  one  of  them,  that  one  is  not  entitled 
to  contiibution  from  the  other.    HdHiwell  v.  Tanner,  1  Buss.  &  M.  633. 

J.  C.  Ropes,  for  defendant. 

The  plaintiff  is  not  entitled  to  any  portion  of  the  proceeds  of  the  lands.  By 
the  law  of  Massachusetts,  the  plaintiff  was  put  to  her  election.  Pub.  St. 
Mass.  e.  127,  §  20.  The  statute  lays  down  a  rule  of  construction  to  aid  the 
court  in  ascertaining  the  intention  of  the  testator,  and  adds  nothing  to  the 
common-law  requirement  for  dower.  By  the  common  law  a  provision  in  a 
will  in  favor  of  a  widow  was  deemed  to  be  in  addition  to  her  dower,  unless 
the  testator  plainly  showed  his  intention  to  be  otherwise.  By  the  Massachu- 
setts statute  this  common-law  rule  of  construction  was  reversed;  and  such  a 
provision  in  a  will  is  presumed  to  be  in  lieu  of  dower,  unless  it  clearly  appears 
that  it  was  intended  to  be  in  addition  to  it,  Merrill  v.  Emery,  10  Piclt.  507, 
510;  Reed  v.  Dickerman,  12  Pick.  146, 148, 149.  A  similar  statute  was  held 
in  Ohio  to  be  a  statute  imposing  a  rule  of  construction.  Jennings  T.  Jennings, 
21  Ohio,  56, 77, 78;  Thompson  v.  Egbert,  17  N.  J.  Law,  460;  Dow  v.  Dow,  36 
Me.  211,  216;  Durham  v.  Rhodes,  23  Md.  233,  242.  Our  statute  precludes  a 
Massachusetts  court,  in  ascertaining  thetestator'e  intention,  from  considering 
the  statute  law  of  Shode  Island  as  a  guide  to  that  intention.  Our  courts  can 
consider  only  the  plain  language  of  the  will.  Anstruther  v.  Chalmer,  2  Sim. 
1;  Price  v.  Dewhurst,  4  Mylne  &  C.  76,  82. 

So  far  as  concerns  the  construction  of  the  will,  the  meaning  and  interpret 
tation  estabUslied  in  the  place  of  the  testator'^i  domicile  must  be  adopted  in 
all  other  jurisdictions.  Trotter  v.  Trotter,  4  Bligh,  (N.  8.)  502, 505;  Enohin  v. 
Wylie,  10  H.  L.  Gas.  1 ,  12-14 ;  Wallace  v.  A  ttorney  General,  35  Beav.  21 ;  Wash- 
bum  T.  Van  Steentoyk,  32  Minn.  336,  20  N.  W.  Kep.  324.  Whether  or  not 
a  will  can  be  carried  out  and  enforced  in  all  other  jurisdictions  raises  a  very 
difficult  question.  As  regards  personal  property,  the  surplus  not  needed  for 
the  payment  of  creditors  in  the  foreign  jurisdiction  is  always  remitted  to  the 
principal  administrator,  to  be  by  him  disposed  of  in  accordance  with  the 
tenns  of  .the  will  as  construed  by  the  courts  of  the  testator's  domicile.  Etio- 
hin  V.  Wylie,  sripra;  Jennisonv.  Hapgood,  10  Pick.  77,  100;  Fay  v.  Haven, 
8  Mete.  109, 115;  Shegogg  v.  Perkins,  34  Ark.  117 ;  Parsons  v.  Lyman,  20  N. 
Y.  103.  As  regards  real  estate,  the  lex  loci  rei  aita  undoulitedly  determines 
the  extent  to  which  the  will  of  the  testator  can  be  carried  out.  So,  too,  all 
questions  as  to  the  validity  of  a  devise,  or  the  course  of  descent  with  regard  to 
land  in  a  foreign  jurisdiction,  must  be  decided  in  accordance  with  Ihelexloci 
rei  sitae.  Knox  v.  JoTnes,  47  N.  Y.  389;  Eyre  v.  Storer,  37  N.  H.  114;  Kerr 
v.  Moon,  9  Wheat.  565;  V.  8.  v.  Crosby,  7  Cranch,  115;  Nelson  v.  Bridport,  8 
Beav.  547.  But  qurations  of  this  nature  are  not  properly  questions  of  con- 
struction at  all.  There  can  be  but  one  election  by  a  widow  between  the  pro- 
visions for  her  benefit  in  the  will  and  her  dower  in  the  lands  of  her  husband. 
Jones -v.  Gerock,  6  Jones,  Eq.  190,  195;  Apperson  v.  Bolton,  29  Ark.  418, 
429;  Washburn  V.  Van  Steenwyck,  32  Minn.  336.  357,  20  N.  W.  Rep.  324; 
Shannon  v.  White,  109  Mass.  146, 148.  See  Oi-rell  v.  Orrell,  L.  B.  6  Ch.  802; 
Van  Steentoyok  v.  Washburtt,  59  Wis.  483,  17  N.  W.  Rep.  289.  The  plain- 
tiff made  an  election.  Her  failure  to  file  a  waiver  of  the  provisions  for  her 
benefit  in  the  will  was  in  itself  an  election.  Mass.  Pub.  St.  c.  127,  §  18;  Pratt 
V.  Felton,  4  Gush.  174;  Reed  v.  Dickerman,  12  Pick.  146,  148;  Adams  v. 
Adams,  5  Mete.  277;  Atherton  v.  Corliss,  101  Mass.  40.  An  election  may 
also  be  implied  from  actions.  Detoar  v.  Maitland,  L.  B.  2  Eq.  834;  Dundas 
V.  Hitchcock,  12  How.  256,  265,  271;  The  facttliat  the  plaintiff,  under  the 
Rhode  Island  decision,  took  the  Pelham-street  house  in  fee,  and  also  her  dower 
in  the  Ochre  Point  lands,  cannot  be  construed  as  an  act  in  the  nature  of  an 
election. 

The  case  cannot  be  considered  as  res  adjtidicata  in  the  case  of  Atkinson  v. 
Btaigg  in  our  supreme  judicial  court.    If  it  should  be  held,. that  the  plaintifC 
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Is  entitled  to  some  Interest  in  the  Minnesota  lands,  snoh  interest  can  amonnt 
to  no  more  titan  one-tbird  of  ttie  proceeds  after  subtracting  thedr  ratable  pro- 
portion towards  the  payment  of  those  debts  of  the  testator  whidi  were  not 
paid  out  of  the  personal  estate.  A  devise  of  the  residue  of  land  to  residuary 
legatees  is  not  n  speciOc  devise  of  land,  and  does  not  entitle  them  to  hold  it  free 
from  incumbrances.  Blaney  v.  Blaruy,  1  Cush.  107 ;  Wilcox  v.  Wilcox,  13 
Alien,  252.  256;  Thaper  T.  Wdlington,  9  Allen,  283,  296;  Witman  v.  Nor- 
ton, 6  Bin.  395. 

HOI.HES,  J.  This  is  an  action  brought  by  a  widow  to  recover  one^third  of 
the  proceeds  of  land  in  Minnesota,  formerly  belonging  to  her  husband,  and 
sold  without  prejudice.  The  defense  is  that  she  is  barred  by  having  accepted 
the  provisions  of  her  husband's  will.  The  husband  made  a  will  while  domi- 
ciled in  Rhode  Island,  providing  for  the  plaintifC,  but  not  declaring  the  pro- 
vision to  be  in  lieu  of  dower,  and  then  changed  his  domicile  to  Massachusetts, 
where  he  died.  If  he  had  died  domiciled  in  Rhode  Island,  and  the  land  had 
been  situated  there,  the  provisions  of  the  will  would  not  have  prevented  the 
plaintiff  from  recovering  dower;  and  it  has  been  decided,  in  a  case'  between 
the  same  paities,  that  the  change  of  domicile  did  not  affect  her  right  in  Rhode 
Island  land.  Atkinson  y.  Staigg,  18  R.  I.  725.  If  he  had  been  domiciled  and 
had  made  his  will  in  Minnesota,  the  plaintiff  would  have  been  entitled  by 
statute  to  the  one-third  which  she  claims;  and,  as  there  is  no  statute  to 
the  contrary,  the  provisions  of  the  will  would  uot  have  put  her  to  an  elec- 
tion. Gen.  Laws  Minn.  1875,  c.  40;  In  re  Gotzian,  34  Minn.  159,  163.  164. 
24  N.  W.  Rep.  920;  Reed  v.  Biekerman,  12  Pick.  146,  149;  Ellis  v.  LetoU,  8 
Hare,  310.  If,  finally,  the  land  had  been  situated  in  Massachusetts,  and  the 
will  executed  there,  the  plaintiff  would  have  been  compelled  to  elect  between 
her  dower  and  the  will.  Pub.  St.  o.  127,  §  20;  St.  1861,  o.  164,  §  1.  So  far 
there  is  no  dispute  between  the  parties. 

On  the  foregoing  statement,  it  is  obvious  that  the  defendant  cannot  prevail, 
nnless  the  rule  -which  would  govern  if  the  land  lay  here  also  governs  the  pres- 
ent ease.  It  is  contended  that  that  rule  does  govern,  on  the  ground  that  the 
Massachusetts  statute  is  a  statute  of  construction,  reading  a  claim  of  univer- 
sal application  into  the  will,  to  the  effect  that  the  provision  made  for  the 
widow  is  in  lieu  of  dower,  or  substituted  statutory  Interests  in  all  lands, 
wherever  situated;  that  the  will  is  to  be  construed  by  the  law  of  the  dom- 
idle  of  the  testator  at  the  time  of  his  death,  and  that  if  the  will,  so  con- 
strued, makes  an  acceptance  of  its  provisions  a  waiver  of  dower,  eto.,  the  law 
of  Minnesota  would  enforce  the  election  made  by  such  acceptance.  Washburn 
V.  Van  Steentoyk,  32  Minn.  336,  20  K.  W.  Rep.  324. 

But  we  cannot  admit  that  a  rule  of  construction,  properly  so  called,  not 
known  to  the  law  of  the  party's  domicile  when  he  madehiswill,  is  necessarily 
to  be  imported  into  it  by  reason  of  his  dying  domiciled  elsewhere.  For  pur- 
poses of  construction  it  is  always  legitimate  to  consider  the  time  when  and  the 
circumstances  in  which  the  will  was  made,  and  we  think  the  law  under  which 
it  was  made  was  one  of  those  circumstances.  We  are  speaking  only  with 
reference  to  a  case  like  the  one  before  us,  not  to  a  question  like  that  in  ffar- 
rison  v.  Nixon,  9  Pet.  483,  504.  The  testator  was  at  liberty  to  make  his  gift 
to  his  wife  in  lien  of  or  in  addition  to  dower,  as  he  saw  fit.  Which  it  should 
be,  he  had  to  consider,  if  he  ever  considered  it,  when  he  drew  his  will.  He 
drew  his  will  under  a  system  by  which  the  gift  was  in  addition  to  dower  un- 
less he  expressed  the  contrary,  and  he  did  not  express  the  contrary.  We  are 
at  a  loss  to  see  why  his  words  should  be  held  to  acquire  a  new  meaning  upon 
bis  moving  into  a  state  where  testamentary  gifts  are  in  lieu  of  dower  unless 
shown  to  be  in  addition  to  it.  Stkinson  v.  Staigg,  uhi  supra;  Holmss  T. 
Holmes,  1  Russ.  &  M.  660. 

In  view  of  our  construction  of  the  Massachusetts  statute,  it  is  not  necessary 
to  consider  what  was  the  effect  of  moving  into  Massachusetts  with  regard  to 
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MaasachuaeUs  land.  The  pltilntiff  has  never  made  any  dalm  upon  it.  See 
SJtanmm  t>  White,  109  Masi.  146.  Neither  need  W6  pass  npon  the  phiintifCs 
argument  that  the  general  laws  of  Minnesota  should  be  accepted  here  as  de- 
termining the  construction  of  the  will,  so  far  as  concerns  the  effect  of  accept- 
ing its  provisions  upon  the  plaintiff's  right  to  Minnesota  land.  It  would  fol- 
low from  that  argument  that  the  plaintiff  would  have  been  barred  of  her  dower 
in  the  Massachusetts  liind  even  if  the  testator  had  not  moved  from  Bhode 
Island. 

The  ease  of  Jenningt  v  Jeaningt,  21  Ohio  St.  66,  relied  ob  by  both  sides, 
was  the  case  of  a  West  Virginia  \rfll  giving  the  wife  certain  interests  in  land 
in  Ohio,  and  it  was  intimated  that  with  regard  to  Ohio  lands  she  was  put  to 
her  election  between  the  will  and  her  dower,  although  West  Virginia  pre- 
served the  common-law  rule  allowing  her  to  claim  dower  in  addition  to  what 
was  given  by  the  will.  We  understand  tiiis  case  to  go  on  the  ground  that  the 
law  of  the  place  of  the  land  given  to  the  widow  by  the  will  was  to  determine 
whether  she  was  put  to  an  election  or  not,  at  least  with  regard  to  land  in  the 
same  jttriBdiction,  claimed  outside  the  will.  Thus  construed,  the  case  helps 
neither  party.  The  case  of  Washburn  v.  Van  Steentoyk,  82  Minn.  886,  20 
K.  W.  Bep.  824.  which  was  put  in  evidence,  is  opposed  to  the  plaintiff's  con- 
tention. See  Van  aUmwyok  v.  WasTihum,  59  Wis.  488,  510. 17  N.  W.B«). 
289. 

But  we  need  not  pursue  this  branch  of  the  case  further,  because,  in  our 
opinion,  tiie  Massachusetts  statute  does  not  purport  to  affect  lands  outaideof 
the  state  either  by  way  of  construction  or  otherwise.  The  language  Of  Pub. 
St.  0.  127,  §  20,  is  as  follows:  "A  widow  shall  not  be  entitled  to  her  doWer 
in  addition  to  the  provisions  of  her  deceased  husband's  will,  Unless  such 
plainly  appears  to  have  been  the  intention  of  the  testator."  In  St.  1861,  e. 
164.  §  1,  the  language  is:  "If  she  makes  no  such  waiver,  she  shall  not  be  en- 
dowed of  his  lands,  unless  it  plainly  appears  by  the  will  to  have  been  the  in 
tention  of  the  testator  that  she  should  have  such  provisions  in  addition  to  her 
dower."  Both  of  these  act«  in  form  are  direct^  at  dower,  not  at  the  con- 
struction of  wills.  The  statutes  give  the  widow  dower,  (Pub.  St.  c.  124,  S  3; 
Bev.  St.  c.  60,  §  1,)  and  allow  her  ^  months  in  which  to  waive  the  provisions 
made  for  her  by  will,  (Pub.  St.  o.  127,  §  18;  St.  1861,  o.  164.  §  1;  Bev.  St.  e. 
60,  §  11.)  Tliey  then  go  on  to  say  that  she  cannot  have  her  dower  unless  she 
waives  the  will,  but  add  that  the  husband  may  malc6  his  bounty  an  addition 
to  her  dower  if  he  sees  St.  Xo  doubt  the  statute  was  intended  to  change  the 
Common-law  rule.  But  the  fbct  that  it  approaches  the  subject  from  the  side 
of  dower,  and  not  from  tlie  side  of  the  will,  shows  that  it  was  only  intended 
to  operate  with  regard  to  Massachusetts  lands,  whether  descHbed  as  a  statute 
of  construction  or  as  a  statute  relating  to  dower.  Of  course,  Massachusetts 
would  not  attempt  to  legislate  concerning  dower  in  another  state.  Taking 
the  view  which  we  have  expressed,  we  have  not  considered  whether  the  sta^ 
utory  one-third  in  fee  given  by  the  law  of  Minnesota  would  be  included  under 
the  word  "dower"  in  our  statute. 

It  was  suggested  for  .the  defendant  that  the  widow  could  not  claim  under 
the  will  in  one  jurisdiction,  and  against  it  in  another.  But,  on  one  construo- 
tioh  of  the  will  and  the  Massachusetts  statute,  she  does  not  claim  against  the 
will  by  claiming  her  third  of  the  Minnesota  land  outside  of  it. 

We  are  <rf  opinion  that  the  plaintiff's  interest  is  bound  to  contribute  to  the 
the  payment  of  debts  secured  by  mortgage  upon  the  Massachusetts  lands.  By 
the  old  law.  until  changed  in  England  by  St.  17  &  18  Vict.  c.  113,  if  other 
land  was  charged  with  the  payment  of  debts,  it  had  to  exonerate  land  which 
the  testator  had  mortgaged.  And  this  rule  was  not  based  upon  the  fact  that 
the  devise  of  the  mortgaged  land  was  specific,  as  it  would  have  been  even  if 
residuary,  or  upon  any  notion  of  the  intention  to  be  drawn  from  the  will. 
Undoubtedly,  land  not  passing  by  the  will,  but  acquired  and  mortgaged  after 
MAfl8.DBall-14  N.B.— 19 
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the  will  was  drawn,  would  have  been  exonerated.  The  mie  was  put  upon 
the  (ground  that  the  debt  was  a  general  debt,  like  any  other,  and  the  mort- 
gaged land  only  a  security,  and  therefore  that  the  funds  liable  for  general 
debts  must  pay  it.  Bartholomew  v.  May,  1  Atk.  487;  Tweedale  v.  Coven- 
try, 1  Brown,  Ch.  240;  Serle  v.  St.  Eloy,  2  P.  Wma.  886;  Heu>e8  v.  De- 
hon,  3  Gray,  205,  207;  Plimpton  v.  Fuller,  11  AUen,  139.  It  followed  that, 
when  other  land  and  the  mortgaged  land  were  both  charged  together,  they 
were  held  to  contribute  ratably,  {Carter  v.  Bamadiston,  1  P.  Wms.  505; 
Middleton  v.  MiddleUm,  15  Beav.  450;  Harper  v.  Munday,  7  De  Gex,  M.  & 
G.  369 ;)  and  the  same  principle  would  apply  when  all  the  lands  are  chaiged 
by  statute,  instead  of  by  will. 

By  the  Minnesota  statute,  the  plaintiff's  interest  is  "subject,  in  its  just 
proportion,  with  tlie  other  real  estate,  to  the  payment  of  such  debts  of  the  de- 
ceased as  are  not  paid  from  the  personal  estate;"  so  that,  apart  from  the  will, 
the  plaintiff's  one-third  would  stand  no  better  than  the  other  two-thirds. 
Taking  into  account  this  and  the  general  course  of  legislation  which  makes 
land  liable  for  debts,  we  think  that  it  would  be  too  artificial  to  interpret  the 
testator's  general  direction  to  pay  debts  as  indicating  an  intent  to  cliarge  the 
interests  passing  by  the  will  in  exoneration  of  the  plaintiff's  one-third,  even 
as  against  residuaiy  devisees.  netDesy.Dehon,uhi  supra.  See  Harris  v.  Wat- 
kins,  Kay,  438.  Although  we  assume  that  the  residuary  devise  was  not 
specific,  so  far  as  it  affected  the  Minnesota  land,  as  it  was  not  with  regard  to 
the  land  in  Massachusetts,  (Blaneyv.  Blaney,  1  Cush.  107;  Thoyery.  Welling- 
ton, 9  Allen,  283,  296,)  the  plaintiff  prevails  upon  a  somewhat  technical 
principle,  and  hardly  can  complain  if  she  is  held  to  stand  upon  the  footing 
on  which  the  Minnesota  statute  meant  to  put  her. 

Judgment  for  plaintiff  for  $2,205.69. 


aM  Msm.  598) 

Boston  Makuf'g  Co.  e.  Commonwealth. 

{Sut/reme  Judicial  Court  <)f  MatsachutetU.    8u0olk.    June  20, 1887.) 

Taxation — Cobpobate  Stock — Ovkevaluatiok — Bekedy. 

A  mannracturing  corporation  was  assessed  a  state  tax  upon  its  shares'  by  the  de- 
puty tax  coniniiBsioDer,  nnder  the  provisions  of  Pub.  St.  Mass.  c.  13,  i  38,  and  ap- 
pealed from  such  tax  to  the  board  of  appeal  provided  by  Id.  }  62,  which  board  af- 
firmed the  acts  of  the  deputy  tax  commissioner,  and  fixed  the  value  of  the  shares  at 
a  certain  price.  Betd  that,  the  shares  being  properly  a  subject  of  taxation  by  the 
state,  a  bill  in  equity  in  the  supreme  judicial  court,  to  recover  back  the  tax  paid 
under  protest,  could  not  be  maintained  where  the  petition  merely  set  forth  an  al- 
leged error  of  judgment  on  the  part  of  the  board  of  appeal  infixing  the  value  of  the 
shares,  and  that  the  supreme  judicial  coi^rt  would  not  consider  whether  the  evi- 
dence before  the  board  was  sufficient  to  warrant  its  finding.  Meld,  also,  that  the  ob- 
ject of  Pub.  St.  Mass.  c.  13,  f  64,  providing  for  a  petition  to  tlie  supreme  judicial 
court  by  a  corporation  aggrieved  by  the  imposition  of  such  tax,  was  not  to  enable  a 
corporation  to  bring  before  the  court  the  inquiry  whether  there  had  not  been  an 
overvaluation,  but,  whether  there  had  been  a  wrongful  assessment  of  a  tax  or  excise 
upon  that  which  was  not  the  proper  subject  of  taxation. 

Petition  under  Pub.  St.  Mass.  c.  13,  §  64,  by  the  Boston  Manufacturing 
Company,  to  recover  back  a  tax,  paid  under  protest,  assessed  upon  its  shares 
by  the  deputy  tax  commissioner,  whose  acts  were  affirmed  by  the  board  of 
appeal  provided  by  section  62  of  said  chapter,  which  board  also  fixed  the  value 
of  said  shares.  Hearing  in  the  supreme  judicial  court,  before  EorMES,  J., 
who  reported  the  case  for  the  determination  of  the  full  court.  The  factd  are 
stated  in  the  opinion. 

T.  L.  Liveimore  and  F.  P.  Fish,  for  plaintiff  or  petitioner. 

See  the  provisions  of  Pub.  St.  c.  13,  §§  38,  39,  40.  Sections  61  and  62  au- 
thorize an  appeal  from  the  decision  of  the  tax  commissioner  to  the  board  of 
appeal,  constituted  of  the  treasurer,  the  auditor,  and  one  member  of  the  govern- 
or's council.    See,  also,  sections  64  and  65.    The  petitioner  contends  that. 
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inasmuch  as  tbere  Tras  no  excess  in  the  value  of  its  shares  over  the  credit  al- 
lowed for  the  local  tax,  no  excise  should  have  been  required  by  the  common- 
wealth. The  law  imposing  this  excise  on  corporations  can  be  upheld  as  con- 
stitutional only  under  pai-t  2,  c.  1,  §  1,  art.  4,  which  give  the  authority  "to 
impose  and  levy  reasonnble  duties  and  excises  upon  any  produce,  goods,  wares, 
merchandise,  and  commodities  whatsoever,  brought  into,  produced,  manu- 
factured, or  being  within"  the  commonwealth.  Com.  v.  Hamilton  Manvfg 
Co.,  12  Allen,  298,  302,  804;  Com.  v.  Cary  Imp.  Co.,  98  Mass.  22.  To  the 
same  point  are  the  following  cases:  Oliver  v.  Washington  Mills,  11  Allen, 
268;  Com.  v.  New  England  Slate  &  Tile  Co.,  13  AUen,  891;  Com.  v.  Berk- 
shire, etc.,  Co.,  98  Mhss.  25;  Boston  &  L.  R.  Co.  v.  Com.,  100  Mass.  399. 

The  statute  expressly  provides  that  the  cash  valuation  of  the  shares  shall 
be  ascertained  from  one  source  only,  and  that  source  is  the  true  maiket  value. 
The  statute  has  erected  the  public  into  a  tribunal  to  determine  what  the  value 
of  the  Ehares  is ;  and  if  its  judgment  is  expressed  by  purchase  at  fair  sales,  like 
those  of  the  ordinary  auction  sales  of  stock  in  Boston,  by  which  the  shares  in 
question  in  this  case  were  sold,  then  the  price  paid  by  the  public  is  conclusive. 
The  facts  present  a  flagrant  case  of  the  arbitrary  exercise  of  power,  and  the  total 
disregard  of  the  requirements  of  the  statute,  and  it  is  one  which  loudly  calls 
for  the  enforcement  of  the  law  by  this  court. 

"Where  the  facta  are  undisputed,  and  the  evidence,  with  all  the  inference 
which  a  jury  can  rightly  draw  from  it,  does  not,  as  a  matter  of  law,  have  a 
tendency  to  establish  a  proposition  which  is  essential  to  the  maintenance  of 
the  plaintiffs  case,  it  is  the  duty  of  the  judge  to  so  instruct  the  jury."  Lane 
V.  Old  Colony  <t  F.  R. R.  Co.,  14  Gray,  147.  This  being  the  law,  it  cannot  be 
disputed  that,  if  any  other  tribunal  whose  duty  it  is  to  find  a  fact  makes  a 
finding  which  is  not  warranted  by  any  evidence  before  it,  it  acts  without 
authority  of  law.  And  in  this  case,  as  the  board  of  appeal  bad  no  evidence 
before  it  upon  which  to  base  its  finding,  it  acted  without  authority  of  law,  and 
the  tax  in  question  was  consequently  illegally  assessed ;  and  this  makes  a  case 
for  the  interposition  of  this  court  under  Pub.  St.  c.  IS,  §§  64,  65.  It  is  not 
clear  that  this  statute  did  not  intend  to  give  a  larger  remedy  than  that  af- 
forded by  certiorari,  but  the  court  would  in  a  similar  case  grant  a  writ  of  cer- 
tiorari to  correct  a  j  udgment  which  there  was  no  evidence  to  support.  "  Where 
aU  the  evidence  is  reported,  the  inquiry  is  whether  it  will  justify  the  finding 
as  a  legitimate  inference;  not  whether  the  finding  is  against  the  weight  of  ev- 
idence. It  is  enough  that  there  is  some  evidence  to  justify  it. "  Great  Bar- 
rtngton  v.  County  Corners,  112  Mass.  218,  224;  Farmington,  etc.,  Co.  v. 
County  Com'rs,  Id.  206. 

The  question  of  jurisdiction  which  was  raised  in  Boston  &  L.  R.  Co.  t. 
Com.,  100  Mass.  399,  does  not  arise  here,  because  the  statute  of  1867,  under 
which  the  petition  in  that  case  was  brought,  in  terms  granted  relief  against 
the  exaction  of  a  tax.  and  did  not  mention  excise,  but  the  statute  under 
which  this  petition  is  brought  expressly  grants  relief  against  the  exaction  of 
an  excise. 

H.  N  Shepard,  Asst.  Atty.  Gen.,  for  the  Commonwealth. 
See  Pub.  St.  c.  13,  §§  39,  62, 64.  In  this  case,  as  appears  by  the  report,  the 
tax  commissioners  ascertained  otherwise  than  from  the  returns  by  the  peti- 
tioner the  true  market  value  of  its  shares,  and  the  method  adopted  by  him 
is  right,  and  within  his  authority.  It  is  right,  since  thereby  he  ascertained 
the  true  market  value,  in  distinction  from  the  apparent  market  value  as 
shown  by  the  sales  reported.  It  is  legal,  since  the  statute  makes  no  restric- 
tion as  to  method,  but  says,  in  the  broadest  language,  "or  otherwise."  The 
petitioner  claimed  an  appeal  to  the  board  provided  by  section  62,  and  was 
heard,  and  thereby  has  exhausted  his  remedy,  since  his  evidence  sets  forth  no 
legal  grounds  of  objection  to  the  action  of  the  commissionei'S  or  board,  but  an 
alleged  error  of  judgment.    The  petition  should  be  dismissed  with  costs. 
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Devbms,  J.  The  excise  which  the  petitioner  seeks  to  recover  was  imposed 
bj  virtue  of  Pub.  St.  e.  18,  §  88.  Under  ttie  previous  acts  (St.  1864,  o.  208; 
St.  1865.  c.  283;  and  St.  1867,  c.  52)  upon  which  the  section  in  question  is 
founded,  this  excise  has  repeatedly  been  held  to  be  a  tax  upon  tlie  franchises 
of  a  corporation,  and  not  upon  its  property,  and  thus  constitutional.  Cant,,  v. 
Hamilton  Maratfg  Co.,  12  Allen,  298;  Com.  v.  Cary  Imp.  Co.,  98  Mass.  22; 
Com.  y.  Berkshire,  eto.,  Co.,  Id.  26;  Manvfaoturers'  Ins.  Co.  v.  Loud,  99 
Mass.  146. 

The  sections  of  the  statute  which  apply  to  the  petition  are  as  follows:  "The 
tax  commissioner  shall  ascertiiin,  from  the  returns  or  otherwise,  the  true 
market  value  of  the  shares  of  each  corporation,  *  *  *  and  shall  estimate 
therefrom  the  fair  cash  valuation  of  all  of  said  shares  constituting  its  capital 
stock."  Pub.  St.  0.  13,  §  89.  Section  62  provides:  "The  treasurer  and  aud- 
itor of  the  commonwealth,  together  with  one  member  of  the  council,  •  •  • 
shall  constitute  a  board  of  appeal,  to  which  board  any  party  aggrieved  by  a 
decision  of  the  tax  commissioner  *  *  •  may  apply  for  a  correction  of  the 
same.  Upon  such  appeal  said  board  shall,  as  soon  as  may  be,  give  a  hearing 
to  such  party,  and  shall  thereupon  decide  the  matter  in  question;  •  *  • 
and  such  decision  shall  be  final  and  conclusive  as  to  the  rights  of  the  parties 
affected."  Section  64  provides:  "Any  corporation  •  •  ♦  aggrieved  by 
the  exaction  of  said  tax  •  •  •  may  *  •  •  file  a  petition  to  the  su- 
preme judicial  court  in  the  nature  of  a  petition  of  right,  setting  forth  the 
amount  of  the  tax  or  excise,  and  •  •  •  the  general  legal  grounds,  if 
any,  upon  which  it  is  claimed  such  tax  or  excise  should  not  have  been  exacted, 
and  specifically  the  grounds  in  fact,  if  any,  npon  which  it  is  so  claimed." 

The  petition  alleges,  and  the  answer  admits,  that  the  capital  stock  d  the 
petitioner  was  800  shares,  of  the  par  value  of  81,000  each;  that  the  deputy 
tax  commissioner,  under  chapter  18  of  the  Public  Statutes,  assessed  a  tax  upon 
the  petitioner  of  $1,097.58;  that  the  petitioner  appealed  to  the  board  of  appeal 
from  the  decision  of  the  deputy  tax  commissioner,  and  that  the  board  aflArmed 
his  decision,  and  fixed  the  value  of  the  shares  at  01,2SO  each,  and  determined 
the  credits  which  should  be  allowed  and  deducted,  for  real  estate  and  machin- 
ery subject  to  local  taxation,  to  be  $924,200;  and  that  the  petitioner  there- 
upon paid  said  tax  under  protest,  reserving  the  right  to  file  this  petitmn. 
The  petition  further  alleges  that  the  true  market  value  of  the  shares  was 
$1,050  each.  Beckoning  the  shares  at  their  true  market  value  of  $lt050 
would  make  their  total  valuation  8850,000;  and  the  petitioner  contends  that, 
inasmuch  as  there  was  no  excess  in  the  value  of  its  shares  over  the  credit  al- 
lowed for  the  local  tax,  no  excise  should  have  been  required  by  the  common- 
wealth. 

What  the  petition  sets  forth  is  therefore  an  error  of  judgment,  by  which 
the  shares  in  the  corporation  petitioner  have  been  overvalued,  and,  further, 
that,  if  they  had  been  correctly  valued,  no  assessment  whatever  should  have 
been  made  upon  Clie  corporation,  by  i-eason  that  the  amounts  which  it  was 
entitled  to  have  deducted  on  account  of  the  propei-tyheld  by  it,  and  elsewhere 
taxable,  would  have  exceeded  the  aggregate  value  of  the  shares. 

In  permitting  a  petition  to  this  court  to  recover  back  a  tax  or  excise  which 
should  not  have  been  exacted,  it  was  not  intended  to  enable  a  corpioration  to 
bring  before  this  court  the  inquiry  whether  there  had  not  been  an  overvalua- 
tion of  that  which  was  taxable,  but  whether  there  had  been  a  wrongful  as- 
sessment of  a  tax  or  excise  upon  that  which  was  not  the  proper  subject  of 
taxation.  In  its  petition,  the  petitioner  is  to  set  forth  the  "general  legal 
grounds"  on  which  it  is  tUleged  the  tax  should  not  have  been  exacted,  as  well 
as  "the  grounds  of  fxct,"  if  any,  on  which  it  is  so  claimed.    It  is  contem- 

filated  that  there  is  a  legal  ground  of  objection  to  the  tax,  and  not  an  error  of 
adgment  by  which  the  property  or  fi-anchises  of  a  corporation  has  been  over- 
valued, and  thus  subjected  to  taxation.    In  providing  for  an  assessment  by 
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the  d^nty  tax  cimnnissioner,  and  for  a  board  of  appeal,  all  the  proTialon  was 
made  which  was  deemed  Aecessary,  so  far  as  valuation  was  concerned.  To 
determine  whether  a  tax  or  excise  had  been  imposed  upon  that  which  was  a 
lawful  subject  of  tax  or  excise  would  seem  a  proper  inqni,i7  bj  a  proceeding 
in  the  nature  of  a  bill  in  equity,  and  might  be  an  appropriate  supplement  to 
the  action  of  a  board  of  appeal  which  had  estimated  the  value  of  property,  or 
a  franchise  which  might  become  a  subject  of  taxation.  For  this  purpose,  ju- 
risdiction has  been  given  to  this  court,  but  not  for  tbe  purpose  of  determin- 
ing, by  a  proceeding  here,  whether  the  valuation  made  by  the  board  of  appeal 
was  correct  in  amount,  for  which  inquiry  a  bill  in  equity  would  be  but  ill 
adapted. 

The  petitioner  contends  that  upon  the  testimony  which  was  received  de  bent, 
in  this  court,  it  appears  that  tliere  was  no  evidence  before  the  board  of  appeal 
which  would  warrant  a  finding  by  that  tribunal  that  the  true  market  value 
of  the  shares  was  $1,250  each,  or  any  other  sum  the  aggregate  of  which  would 
exceed  the  deduction  to  be  made,  and  thus  leave  any  value  in  the  shares  which 
might  represent  the  value  of  the  franchise  of  the  corporation .  It  further  con- 
tends that,  as  the  board  of  appeal  had  no  evidence  before  it  on  which  to  base 
its  finding,  it  acted  without  authority  of  law,  and  the  tax  here  in  controversy 
was  thus  illegally  exacted,  and  that  it  is  therefore  the  duty  of  this  court  to 
interpose. 

While  the  evidence  as  to  the  testimony  before  the  board  of  appeal  was  ad- 
mitted by  the  presiding  judge,  it  was  so  only  de  bene,  and  for  the  purpose  of 
raising  the  inquiry  whether  in  this  proceeding  we  can  review  its  action.  The 
board  was  dealing  with  a  matter  which  we  must  hold  was  wholly  within  its  own 
jurisdiction.  It  did  this  upon  evidence  satisfactory  to  itself.  It  is  not  for  us, 
in  this  proceeding,  to  determine  whether  it  did  so  or  not  on  sufficient  evidence. 
The  franchise  of  the  corporation,  the  value  of  which  was  ascertained  to  some 
extent  by  determining  the  value  of  the  shares,  was  a  lawful  subject  of  taxa- 
tion, and  the  board  was  in  the  lawful  exercise  of  the  duty  imposed  upon  it  in 
determining  this  value.  The  excise  could  not  be  held  to  be  assessed  without 
authority  of  law,  which  is  the  only  tax  or  portion  of  a  tax  that  opuld  be  abated 
by  this  proceeding,  even  if  the  evidence  before  the  board  should  seem  to  us  to 
bave  been  insufficient  to  justify  the  valuation  which  it  saw  fit  to  pla(:e  upon 
the  shares. 

Petition  dismissed. 


(144  Mass.  687) 

AionDOWK,  Adm'x, «.  Kn^sET. 

'  {Buptem*  JiidieUU  OauH  if  MauaeimtlU.    Suffolk.    Jnne  S9^  1887.) 

BwntT— JvsnMonon— Exscmoss  akd  ADNiMnrBATom — Aoooukt. 

A  bill  in  equity  aniost  an  executor,  for  an  account  of  proceeds  of  real  estate  of 
the  testator  aold  noaeor  a  power  in  the  will,  cannot  l>e  maintained  where  it  appears 
that  no  proceedings  have  been  taken  in  the  probate  oojot  to  compel  the  renderiOK 
of  an  account,  ana  where  it  does  not  appear  from  the  allegations  of  the  bill  thatiJie 
executor  may  not  have  given  a  special  bond  to  the  probate  court,  under  the  pro- 
visions of  Gen.  St.  Mass.  e.  102,  {  6,  to  account  for  the  proceeds  of  real  estate  so  sold. 

Bill  in  equity  by  Mary  T.  Ammldown,  administratrix  with  the  will  an- 
nexed of  Henry  C.  Ammldown,  against  Joseph  Kinsey.  Hearing  upon  the 
defendant's  demurrer,  in  the  supreme  court,  before  Gabdner,  J.,  who  sus- 
tained the  demurrer,  and  dismissed  the  bill,  and  the  plaintifT  appealed.  The 
facts  are  stated  in  the  opinion. 

Henry  H.  Buck  and  F.  P.  Goulding,  for  plaintiff. 

The  writ  in  this  action  is  founded  upon  Fub.  St.  c.  161,  §  29.  See  Bev.  St 
c.  90,  §  89.  "By  a  clear  implication,  an  action  will  lie  in  either  of  these  ex- 
cepted cases,  and  that  such  was  the  intention  of  the  legislature  is  manifest 
from  the  report  of  the  revising  commissioners  in  their  comments  upon  the  oor* 
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responding  section  (Bev.  St.  c.  90,  §  39)  in  their  report."  Morrtson  v.  Under' 
toood,  6  Cnsh.  62;  Wright  v.  Oakley,  5  Mete.  400,  404;  Graves  v.  Cushman, 
181  Mass.  359, 861.  Like  jurisdiction  is  recognized  in  BoswelVs  Lessee  v.  Otis, 
9  How.  336;  Pennoyer  v.  Neff,  95  U.  S.  714;  Ex  parte  Schollenberger,  96  U. 
S.  869. 

The  service  on  defendant's  attorney  is  good.  See  Eeport  of  Commissioners 
on  Rev.  St.  c.  90,  S  40;  Peck  v.  Warren,  8  Pick.  163;  Graves  v.  Cushman, 
131  Mass.  861;  Wright  v.  Oakley,  5  Mete.  404;  Pioquet  y.Stoan,  5  Mason,  85, 
64;  Sx  parte  Schollenberger,  96  U.  8.  369;  Newcotnb  v.  Willcutt,  124  Mass. 
178. 

Tlie  oflScer's  return,  that  he  served  upon  defendant's  attorney,  is  conclu. 
sive.  Jones  v.  Walkei;  15  Gray,  353.  Its  truth  is  recognized  by  the  signa- 
ture of  the  same  attorney  to  the  general  demurrer.  The  objection  to  the  serv- 
ice, if  any  exists,  (a)  should  have  been  made  by  plea  in  abatement  or  by 
motion  to  dismiss,  (see  Nye  ■v.Ziscombe,  21  Pick.  263,  265;  Broton  v.  Webber, 
6  Gush,  560,  564;)  (6)  and  is  waived  by  the  defendant's  appearance  by  at- 
torney in  the  general  demurrer,  {Knox  v.  Summers,  3  Granch,  496;  Com~ 
mercial  Bank  v.  Sloeomb,  14  Pet.  60,  64;  Smith  v.  Robinson,  13  Mete.  167;) 
(c)  and  is  waived  by  the  filing  of  a  demurrer  to  the  general  equity  of  the  bill, 
{Jones  V.  Andrew,  10  Wall.  827;  New  Jersey  v.  NewTork,  6  Pet.  323;  Dana 
V.  Staples,  21  Pick.  208;  Fletcher  v.  Vassal,  5  Dane,  Abr.  691,  710;  Morton 
v.  Stoeetser,  12  Allen,  134,  187 ;)  {d)  and  is  waived  by  defendant's  motion  to 
reduce  the  attachment, — a  "positive  step  in  the  clause,"  {Toland  v.  Sprague, 
1^  Pet.  300;  Irvine  v.  Lowry,  14  Pet.  298;)  (e)  and  is  cured  by  the  service 
of  the  special  subpoena  upon  the  defendant  personally,  (Bules  of  Court,  14 
Mass.  466,  providing  only  for  service  of  original  summons  or  subpoena;  Gom- 
missionei-s'  Report  on  Rev.  St.  c.  90,  g§  112, 113,  adopting  those  rules;  Pub. 
St.  c.  161,  §  87.) 

If  the  court  are  of  opinion  that  the  original  service  was,  for  any  reason,  not 
good,  plaintiff  should  have  had  liberty  to  give  further  notice  to  defendant, 
under  Pub.  St.  c.  164,  §  6.  In  the  cases  of  Spurr  v.  Scoville,  Moody  v.  Gay, 
and  Walling  V;  Beers,  upon  which  defendant  relies,  no  claim  was  made  that 
the  service  complied  with  the  statute.    See  Felch  v.  Hooper,  119  Mass.  52,  57. 

The  bill,  sets  forth  a  proper  case  in  equity.  Pub.  St.  c.  151,  §  4;  Buttrick 
v.  King,  7  Mete.  20;  Vamum  v.  Meserve,  8  Allen,  158;  Rogers  v.  Daniell, 
Id.  343;  Rich  v.  Kich,  113  Mass.  197;  Johnson  v.  Johnson,  120  Mass.  465, 
467;  Sewall  v.  Patch,  132  Mass.  326.  Equity  is  the  most  appropriate  rem- 
edy. Story,  Eq.  Jur.  §  584;  First  Cong.  Sqc.  v.  Trustees,  28  Pick.  148,  158; 
Burlingame  v.  Hobbs,l2  Qnj,  367,  371;  Sigoumey  v.  Wetlierell,  6  Mete. 
553,  559;  Martin  v.  Clapp,  99  Mass.  470.  By  no  action  at  law  could  the 
plaintiff  so  well  trace  and  recover  the  proceeds  of  the  land  sold  by  the  ex- 
ecutor, which  he  may  have  shown  to  belong  equitably  to  the  estate  of  the  tes- 
tator. An  executor,  investing  the  trust  funds  in  trade  or  speculation,  must 
account  for  and  pay  over  all  profits;  and  he  is  bound  to  produce  the  books  of 
account,  even  though  they  contain  his  private  accounts,  or  the  accounts  of 
the  company  in  which  the  funds  are  invested.  Perry,  Trusts,  §g  454,  821; 
Williams,  Ex'rs,  1954,  and  cases  cited.  Ho  action  would  lie  on  the  defend- 
ant's bond.  White  v.  Ditson,  140  Mass.  851,  4  N.  E.  Rep.  606.  The  court 
will  be  astute  to  enforce  the  performance  of  the  trust  by  one  who  has  his  ap- 
pointment under  Massacliusetts  law.  Sigoumey  v.  WetJierell,  6  Mete.  559; 
Chase  \.  Chase,  2  Allen,  101;  Felch  y.  Hooper,  119  Mass.  52;  Jenkins  v.  Les- 
ter, 181  Mass.  357.  In  the  cases  of  Prentice  v.  Dehon,  10  Allen,  853,  Wilson 
v.  Leishman,  and  Foster  v.  Foster,  134  Mass.  120,  the  defendants  were  still  in 
oflSee,  and  therefore  discharged  in  equity.  In  Spurr  v.  Scoville  and  Moody 
V.  Gay  the  plaintiff  sought  only  specific  performance  against  the  defendant. 

No  prayer  for  general  relief  is  now  required.  St.  1883,  c.  228,  §  10.  Under 
a  prayer  for  general  relief  in  a  suit  in  equity,  any  relief  in  addition  to  that 
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specifically  prayed  for  may  be  granted  which  the  nat:ure  of  ttie  casetequiieet. 
Franklin  v.  Greene,  2  Allen,  51^,  Miller  v.  Lord,  11  Pick.  11;  Story,  Eq,  PI. 
§  41,  note  2;  DanieU,  Ch.  878.  In  Haskins  v.  Burr,  Badger  y.McNamara, 
and  Walker  v.  Brooks,  the  plaintiff  failed  as  to  discovery,  because  he  showed 
no  case  for  relief,  and  there  was  no  case  at  law  in  .aid  of  which  he  needed 
discovery. 

If  the  court  are  of  opinion  that  a  prayer  for  relief  is  necessary,  plaintiff 
may  have  leave  to  amend,  or  to  change  the  bill  into  an  action  at  law. 

J.  M.  Cochran,  for  defendant. 

The  defendant  being  a  non-resident  of  this  state,  and  there  being  no  per- 
sonal service  upon  the  defendant,  the  court  has  no  jurisdiction  in  this  case. 
The  proceeding  is  strictly  in  personam,  and  the  defendant'  mast  be,.not  tech- 
nically or  constructively,  but  actually  and  really,  before  the  court, and  within 
its  jurisdiction.  The  assumption  of  the  deputy-sheriff  that  the  defendant  has 
an  attorney  in  this  state  does  not  give  jurisdiction.  Where  the  proceedings 
are  directed  against  the  defendant  personally,  it  must  be  by  a  personal  serv- 
ice. Spurr  V.  Scoville,  8  Cush.  582;  Walling  y. Beers,  120  Mass. 548;  Besper 
T.  Continental  Water  Meter  Co.,  137  Mass.  ^2;  Moody  \.Qay,  15  6ray,458; 
Bodurtha  v.  ©oodricA,  S  Gray,  508;  MacComher  v.  Jaffray,4t  Gray,  83;  San- 
ger V.  Bancroft,  12  Gray,  365;  Bule  5,  Equity  Practice  8.  J  C.  The  argu- 
ment that  by  appearing  and  filing  a  demurrer,  the  defendant  puts  himself 
within  the  jurisdiction  of  the  court,  cannot  prevail.  In  the  demurrer  the  de- 
fendant enters  all  due  protestation  against  losing  any  of  his  rights  by  bis 
special  appearance.    Spurr  v.  Scoville,  supra;  Walling  v.  Beers,  supra. 

If  this  bill  is  anything,  it  is  a  bill  for  discovery.  But  as  a  bill  for  discovery 
it  is  fatally  defective  in  that  it  does  not  aver  that  any  suit  at  law  has  been 
brought,  or  is  intended  to  be  brought,  to  the  support  or  defense  of  which  the 
discovery  that  is  sought  is  material.  Pease  v.  Pease,  8  Mete.  398;  Raskins  t. 
.Burr.  106  Mass.  48;  Mitchell  v.  Qreen,  10  Mete,  108;  €k>op.  Eq.  PI.  58;  Moody 
T.  Gay,  15  Gray,  457.  Treating  it  as  a  bill  for  relief,  as  well  as  discovery;  it 
is  bad  because  no  relief  is  prayed  for  in  the  bill.  Piske  v.  Slack,  21  Pick. 
861;  Story,  Eq.  Fl.  88  318,  319.  The  bill  is  not  sworn  to,  and  although  the 
statutes  of  1883,  c.  ^3,  §  10,  waives  the  prayer  for  general  relief,  it  does  not 
where  special  relief  is  sought.  If  this  is  a  bill  for  relief,  it  is  for  special  re- 
lief, if  any.  We  say  that  the  plaintiff  has  a  plain,  adequate,  and  complete 
remedy  at  law.  Whatever  acts  the  defendant  did,  as  set  forth  in  the  bill, 
were  done  by  him  in  his  capacity  of  executor,  and  he  is  responsible  therefor 
as  executor. 

If  discovery  can  be  had  by  interrogatories  under  the  statute,  the  bill  will 
be  dismissed.  Ahrend  v.  Odiome,  118  Mass.  269;  Pool  v.  Lloyd,  5  Mete.  525; 
Ward  V.  Peck,  114  Mass.  121.  Until  the  executor  sets  apart  a  specific  sum 
to  be  held  by  him  as  trustee,  he  is  responsible  as  executor  for  the  same,  and 
must  account  therefor  as  executor,  and  his  sureties  are  liable  therefor.  Miller 
y.Congdon,  14  Gray,  114;  Prior  v.  Talbot,  10  Cush.  1.  This  case  is  clearly 
distinguishable  from  the  case  of  White  v.  Ditson,  140  Mass.  351,  4  N.  E. 
Bep.  606,  in  that  the  property  in  question  was  clearly  given  to  Healey  in  trust. 
A  bill  is  demurrable,  not  only  if  it  shows  that  plaintiff  has  a  remedy  at  law 
equally  sufficient  and  available,  but  also  if  he  fails  to  show  that  be  is  without 
remedy.  The  bill  in  this  case  does  not  show  such  absence  of  remedy.  Jones 
v.  Newhall,  115  Mass.  247,  and  cases  cited;  Suter  \, Matthews,  115  Mass.  255; 
Noyes  v.  Marsh,  123  Mass.  287;  Pay  son  v.  Lamson,  184  Mass.  593.  If  a  bill 
seeks  either  general  or  special  relief,  and  also  a  discovery,  and  relief  is  the 
principal  object,  and  discovery  is  sought  merely  as  incidental  thereto,  if  the 
plaintiff  shows  no  title  to  the  relief  sought,  a  demurrer  lies  to  the  whole  bill. 
Emery  v.  Bidtoell,  140  Mass.  271,  3  N.  E.  Rep.  24;  Ahrend  v.  Odiorne,  118 
Mass.  261;  Walker  v.  Brooks;  125  Mass.  248;  Pool  v.  Lloyd,  5  Mete.  525. 
This  bill  shows  no  case  for  an  account  or  relief  that  cannot  be  obtained  at 
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law.    Walk»r  v>  BroolUt  12$  llaM.248;  Badger  V.  IfelVamafA.  123  Mass. 
117. 

W.  Allbn,  J.  Tills  bill  Is  exceedingly  meager.  Tt  Is  brought  by  the  ad- 
ministratrix de  bonis  non  with  the  «ill  annexed  of  Henry  C.  Ammidown 
against  the  former  executor.  The  substantial  allegations  are  tlmt  the  defend- 
ant, aa  exeoutor,  sold  real  estate  under  a  power  in  the  will,  and  misappropri- 
ated the  proAeeda,  and  refuses  to  account  for  them.  The  bill  contains  no 
prayer,  and  it  is  not  sworn  to.  It  is  not  a  bill  for  discovery,  and  apparently 
was  framed  as  a  bill  for  an  account  of  the  proceeds  of  the  sale,  and  of  the 
profits  received  by  the  defendant  from  thtir  use,  and  must  be  sustained  as 
suoh,  if  at  all. 

If  the  proceeds  did  not  belong  to  the  estate  of  the  testator,  the  plaintift,  as 
administratrix  of  that  estate,  cannot  require  an  account  of  them;  if  they  be- 
longed to  Uie  estate,  the  defendant  was  and  is  bound  to  account  for  them  as 
executor.  The  statute  requires  that  an  executor's  account  of  an  estate  in 
process  of  settlement  in  tlie  probate  court  shall  be  tendered  only  in  that  court, 
and  this  coutt  has  jurisdiction  of  it  only  as  the  supreme  court  of  probate  ob 
appeal.  Pub.  St. «.  144,  §8 15, 16j  Wilson  v.  Letshman,  12  Mete.  816;  Seeer  v. 
RuMell,  4  Cnsh. 513;  Southtcick  y.  Morrell,  121  Mass.  520;  Blake  v.  Pegram, 
101  Mass.  692,  697;  Parker  ^.Parker,  118  Mass.  110,  113. 

Defendrtnt  was  appointed  exeoutor  before  St.  1860,  o.  152,  (Pub.  St.  c.  129, 
g  6,\  was  enacted,  and  while  Gen.  St.  c.  93,  §  2,  was  in  force,  by  which  the 
conaitlon  of  the  geheral  bond  of  an  executor  was  to  account  for  the  proceeds 
of  real  estate  sold  for  the  payment  of  debts.  It  is  argued  that  the  defendant 
vould  not  be  liable,  upon  such  a  bond,  for  the  process  of  the  real  estate  sold 
by  him  under  the  power  in  the  will,  and  that,  as  the  plaintiff  has  no  remedy 
upon  the  probate  bohd,  she  should  be  allowed  to  maintain  a  suit  without  ac- 
counting in  the  probate  oourt.  Therft  is  no  allegation  in  the  bill  in  regard  to 
a  bond,  or  to  the  manher  of  the  sale,  except  that  it  was  made  by  the  defend- 
ant under  claim  of  the  authority  given  by  the  wUL  It  is  coQsistent  with  this 
that  he  may  have  applied  to  the  probate  court,  and  given  a  special  bond  pro- 
vided for  by  Geit.  St.  c.  102,  §  6.  But  if  it  sufficiently  appears  that  the  Bale 
was  without  an  order  of  court,  and  that  only  the  general  bond  was  given, 
the  proceeds  would  be  goods  and  estate  of  the  testator,  in  the  hands  of  the 
executor,  for  which  he  would  be  bound  to  account  as  such.  Mtnot  v.  Nor- 
entss,  143  Mass.  826,  9  K.  E.  Bep.  662.  It  may  be  that,  after  the  liabiUty 
of  the  defendant  is  ascertained  and  fixed  by  an  accounting  in  the  probate 
coui-t,  an  action  will  lie  by  the  plaintiff  against  the  defendant  to  recover  it. 
Bultrick  v.  King,  7  Mete.  20.  But  this  bill  is  for  an  account  by  an  executor, 
and  contains  no  allegations  which  Show  that  this  couit  hits  Juiisdiction  of  tJte 
tDBttor.    Bill  dismissed. 


(144  Mus.  eOl)     . 

GiLBBRT  9.  Gmi/D  and  another. 

(Supreme  Mdlclal  Cmirt  of  iftumchtuetti.    Suffolk.    June  29,  1887.) 

1,  KviDBUCS — ExPEKT  Testimony — Facts  within  Cohmon  Kitowlbdqic. 

The  plaintiff  was  employed  upon  a  machine  used  fur  cutting  tlie  nap  from  woolen 
doth,  and  in  his  work  it  was  necessary  for  bim  to  use  liia  liaiids  for  the  purpose  of 
guiding  the  cloth  under  the  blades  of  the  machine,  and  in  smoothing  away  the 
wrinkles.  In  doing  this  his  hand  whs  paueht  in  the  machine,  and  injured.  At  the 
trial  of  an  action  to  recover  damages  lor  tlie  injuries  received,  an  expert  testitied 
for  the  plaintiff  that  it  would  not  be  safe  to  put  the  hand  upon  the  cloth  in  a  certain 
position  near  the  knife-blades,  when  the  clotli  was  moving  at  a  certain  rate.  The 
witness  was  then  asked  whether  the  danger  of  the  operative's  hand  being  drawn 
under  the  knives,  if  placed  upon  the  cloth,  would  be  obvious  to  an  inerperienced 
operative,  but  this  question  was  excluded.  Seld,  that  the  question  was  addressed 
to  the  common  knowledge  of  the  jury,  and  not  to  the  special  knowledge  of  an  ex- 
pert, and  was  properly  excluded 
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A  uia^tar  ]«  not  Usble  siiupiy  l>«caa»e  th«  nukcblae  upon  wblcb  «  asirant  Ib  nat  to 
work  ia  a  danRerous  one,  bat  only  wbere  be  emploTS  uie  servant  to  nse  It  in  igno- 
rance of  the  danger  ;  and,  if  the  latter  undertnkea  the  work  knowing  the  d&nget, 
the  master  is  not  liable,  althongli  he  might  have  preventeil  the  danger  by  gnarding 
against  it;  bat,  if  the  servant  did  not  know  of  the  danger,  proof  that  the  master 
eould  not  have  Koarded  against  it  would  b«  no  defense.' 

Tort  for  personal  injuries.  Trial  in  the  superior  court  before  Bbiorah,  C. 
J.,  where  the  jury  returned  a  verdict  for  the  defendant,  and  the  plaintiff  sil- 
leged  exceptions.    The  facts  ate  sufficiently  stated  in  the  opinion. 

/.  C.  Hopes  and  W.  L.  Putnam,  tor  plaintiff. 

The  evidence  that  the  defendants  were  negligent  in  not  providing  proper 
and  suitable  machinery  and  appliances  for  safety  siiould  have  been  admitted. 
Wheeler  v.  Wason  Manvf'g  Co.,  135  Mass.  2ft4.  The  evidence  was  of  a  kind 
which  is  admissible;  it  was  material.  It  may  be  assumed,  for  the  purposes 
of  this  discussion,  that  the  witness  Carr  would,  if  he  had  been  allowed  to  an* 
8wer  the  questions  put  to  liim,  have  testified  (1)  that  these  machines,  as  man* 
ufactured,  are  supplied  with  guards ;  (2)  that  he  had  always  seen  the  guards  in 
use  on  tiiem;  that  is,  it  Would  have  appeared  that  the  defendant  had  omitted  a 
precaution  which  has  come  to  be  regarded  by  the  manufacturer  as  an  essential 
p)Hrt  of  the  machine,  as  manufactured,  and  which  was  also  in  general  use. 
This  is  not  analogous  to  tlie  cases  in  which  it  has  been  held  that  the  plaintiff 
cannot  put  in  evidence  that  it  would  have  been  easy  to  make  the  machine 
s.u'er,  or  evidence  of  isolated  Instances  of  contrivances  calculated  to  afford 
greater  protection  than  existed  in  defendant's  factory,  or  in  that  part  of  it 
where  the  accident  happened.  Such  cases  are  Coombs  v.  New  Bedford  Cord' 
age  Co.,  102  Mass.  572,  581;  Sullivan  v.  Irtdia  Manvfg  Co.,  113  Mass.  396, 
899;  Rock  v.  Indian  Orehard  Mills,  142  Mass.  522,  8  N.  E.  Rep.  401.  But 
evidence  of  the  usual  and  ordinary  structure  and  condition  of  such  machines 
as  the  def^dant  used,  and  of  the  safeguards  ordinarily  attached  to  them,  is 
clearly  admissible  to  show  that  the  defendant  did  not  exetcise  due  care  to8up> 
ply  suitable  and  proper  machinery.  8uch  evidence  appears  to  be  always  ad- 
mitted without  question.  Wheelet  v.  Wason  ManuJ"g  Co.,  135  Mass.  294; 
Bmifh  T.  New  York  A  U.  U.  Co.,  19  N.  Y.  127;  Greenleafv.  Iliinois  Cent.  R. 
R.,  29  Iowa,  14.  at  41.  See,  also,  Cass  v.  Boston  &L.  R.  JR.,  14  Allen,  448; 
Zarie  -f.  Boston  <fi  A.  R.  R.,  112  Mass.  455;  Shattuek  v.  Rand,  142  Mass.  88, 
7  N.  B.  Eep.  43. 

The  evidence  was  material,  (a)  It  was  admissible  to  support  the  first  count 
of  the  declaration.  There  can  be  no  question  that  this  count  stated  a  good 
cause  of  action.  It  is  precisely  the  ground  of  recovery  in  Cayzer  v.  Taylor, 
10  Gray,  274;  Snoto  V.  Housatontc  R.  R.,  8  Allen,  441;  Wheeler  v.  Wason 
ManviTg  Go.,  185 Mass.  294;  Lawless  v.  Conneettctit  River  R.  R.,  136  Mass.  1; 
Joyce  V.  Worcester,  140  Mass.  245,  4  N.  E.  Rep.  665;  Ferren  v.  Old  Colony 
R.  R.,  143  Mass.  197,  9  N.  E.  Rep.  608,  and  many  other  cases.  See  Oilman 
V.  Eastern  R.  R.,  10  Allen,  238,  236;  Same  v.  Same,  13  Allen,  433.  Under 
this  count,  the  plaintiff  was  entitled  to  prove  that  the  defendants  were  hegli- 

'It  Is  thedntyof  the  master  to  cantionan  Inexperienced  servhnt.  Missouri  Pac.  R.Co. 
▼.  IVregoy,  (Kan.)  14  Pac.  Rep.  7 ;  Hickey  v.  Taaffe,  (N.  Y.)  12  N.  E.  Rep.  286 ;  Prentiss 
V.  Kent  Kurnltnro  Mannfg  Co.,  (Mich.)  30  N.  W.  Rep.  109;  Missouri  Pac.  R.  Co.  v. 
Oallbreatb,  (Tez.)  1  a  W.  Rep.  622,  and  note.  See,  also.  White  v.  Nonantuni  Worsted 
Co..  (Mass.)  11  N.  £.  Rep.  75. 

Respecting  the  risiks  of  eniptoyment  assumed  by  an  employe,  see  Keedhant  v.  Louis- 
ville &  N.  R.  Co..  (Ky.)  8  8.  \V.  Rep.  707;  Bogeiischutz  v.  Smith,  Id.  800;  Scott  v.  Or- 
«gon  Ry.  &  NaV.  Co.,  (Or.)  18  Pac.  Rep.  98 ;  Hickey  v.  Taaffe,  (N.  Y.)  12  N.  E.  Rep. 
286;  Hatt  v.  Nay,  (Muw.)  10  N.  E.  Rep.  807;  Lonlsville,  N.  A.  &  0.  R.  (30.  v.  Frawley, 
(Ind.)  9  N.  E.  Rep.  694,  and  note;  Knapp  v.  Sioux  City  &  P.  R.  Co.,  (Iowa,)  82  N.  W. 
Rep.  18;  Kuliiis  v.  Wisconsin,  I.  &  N.  R.  Co.,  (Iowa,).3l  N.W.  Rep. 868;  Schultzv.  (..hi- 
cago  &  N.  W.  R.  0>  (Wis.)  31  N.  \Y.  Rep.  321,  and  note;  Louisville  &  N,  a  (k).  v. 
Oowo-,  (Tenn.)  8  S.  W.  Rep.  824. 
v.l2N.E.no.4 — 24 
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gent  in  not  furnishing  a  suitable  and  proper  madiine.  The  plaintiff  should 
have  been  allowed  to  prove  his  case  under  the  first  count  of  this  declaration. 
It  was  admissible  to  support  the  third  count.  Williama  v,  Churchill,  137 
Mass.  243, 244;  LiTich  v.  Sagamore  Manvfg  Co.,  143  Mass.  206,  9  N.  E.  Rep. 
728.  Theevldenceof  the  expert,  Carr,  should  have  been  admitted.  Mtilcaima 
T.  Janesville,  29  N.  W.  Rep.  565;  Whitsett  v.  Chicago,  R.L(StP.  B.  B.,  26  N. 
W.  Rep.  104.  The  evidence  as  to  the  obviousness  of  the  danger  should  have 
been  admitted.  The  machine  not  being  itself  in  evidence,  and  not  being  by 
any  means  an  object  of  common  knowledge,  any  and  all  peculiarities  connected 
with  the  mode  of  working  it  could  be  shown  by  persons  familiar  with  such 
machines. 

&.  O.  Shattuck  and  W.  A.  Munroe,  for  defendants. 

Upon  the  exceptions,  the  only  issues  which  appear  to  have  been  raised  at 
the  trial  are  (1)  whether  the  plaintiff  was  properly  instructed  as  to  the  use  of 
the  machine;  (2)  whether  he  was  properly  cautioned  as  to  the  dangers  attend- 
ing  its  use;  and  (3)  whether  he  had  sufficient  intelligence  to  comprehend  the 
situation,  and  assented  to  use  the  machine  as  it  was. 

As  no  exceptions  were  taken  to  the  rulings,  and  no  requests  were  presented 
for  additional  rulings,  it  must  be  presumed  that  the  court  gave  proper  instruc- 
tions upon  those  points,  and  that  the  jury  found  ttiat  the  plaintiff  was  prop- 
erly instructed  as  to  the  use  of  the  machine,  and  cautioned  as  to  the  dangers 
attending  its  use,  and  that  he  had  sufficient  intelligence  to  understand  the 
situation,  and  consented  to  use  the  machine  as  it  was.  Upon  the  facts  so 
found,  the  question  whether  the  machine  was  more  or  less  dangerous  was  im- 
material. As  all  but  one  of  the  questions  proposed  by  the  plaintiff,  and  ex- 
cluded by  the  court,  were  pertinent  only  to  the  inquiry  whether  the  machine 
was  more  or  less  dangerous,  they  were  properly  excluded.  Bafford  v.  Qrout, 
120  Mass.  20,  26. 

The  first  three  of  the  above  questions  related  solely  to  the  construction  of 
the  machine.  The  defendants  were  entitled  to  a  ruling  that  they  were  not 
bound  in  law  to  provide  a  guard  for  the  knives.  Book  v.  Indian  Orchard 
Mills,  142  Mass.  622, 528,  8  N.  E.  Rep.  401;  Sullivan  v.  India  Manufg  Co., 
118  Mass.  396;  Coombs  v.  New  Bedford  Cordage  Co.,  102  Mass.  572,  588. 

The  evidence  of  the  plaintiff  that  he  was  improperly  instructed  as  to  the 
use  of  the  machine  did  not  tend  to  show  negligence  on  the  part  of  the  de- 
fendants in  furnishing  a  machine  of  that  construction.  If,  as  shown,  it  was 
clearly  a  safe  machine  when  properly  used,  evidence  that  machines  had  been 
made  with  further  appliances;  that  Carr  had  seen  them;  that,  in  his  opinion, 
this  machine  should  have  been  so  constructed, — was  immaterial.  The  ques- 
tions excluded  were  inadmissible,  on  the  ground  that  the  danger  was  apparent, 
and  a  risk  of  the  business  which  the  plaintiff  assumed.  The  knives  w«« 
open  to  view.  He  testified  that  he  saw  them.  Like  the  plaintiff  in  Willtama 
V.  Churchill,  137  Mass.  243,  he  was  19  years  of  age,  and  took  the  risks  of  bis 
employment.  Pingree  v.  Leyland,  136  Mass.  398 ;  Taylor  v.  Carew  Manxifg 
Co.;  140  Mass.  160,  3  N.  E.  Rep.  21;  Bussell  v.  Tillotson,  140  Mass.  201,  4 
N.  E.  Rep.  231;  Joyce  v.  Worcenter,  140  Mass.  246,  4  N.  E.  Rep.  565;  Learp 
V.  Boston  &A.B,  R„  139  Mass.  580,  2  N.E.  Rep.  116;  Moulton  v.  Gage,  138 
Mass.  390;  Linch  v.  Sagamore  Manvfg  Co.,  143  Mass.  206,  9  N.  E.  Rep.  728. 

This  court  has  held  that  evidence  as  to  the  construction  of  other  machin- 
ery was  immaterial.  This  excludes  questions  1  and  2.  Svilivan  t.  India 
Manvfg  Co.,  113  Mass.  396,  400.  The  good  or  bad  construction  of  other  ma- 
chines would  not  have  affected  the  liability  of  the  defendants  as  to  this  one. 
Such  questions  would  tend  to  introduce  collateral  issues.  Hill  Manvfg  Co. 
V.  Providence  &  N.  T.  8.  Co.,  125  Mass.  292,  303. 

The  question  numbered  3,  if  it  had  not  lieen  excluded  by  the  foregoing  con- 
sideration stated  in  paragraphs  1  and  2,  would  have  been  for  the  jury,  and  not 
for  an  expert.    Amstein  v.  Gardner,  134  Mass.  5, 9;  Buaston  v.  Somerset  Pot- 
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ters*  Works,  121  Mass.  446,  448.  It  was  a  question  upon  which  the  la7mind 
was  capable  of  forming  a  jndgment.  It  involved  only  matters  of  common 
knowledge.  Milioaukee,  etc.,  R.  Co.  v.  Kellogg,  94  U.  8.  472, 473,  and  cases 
cited.  See  Campbell  v.  Richards,  5  Bam.  Sa  Adol.  840, 846;  Raymond  v.  Louy 
ell,  6  Cush.  524,  531;  Ifotoell  v.  Wright.S  Ailen.  166, 170;  Higgins  v.  Dewep, 
107  Mass.  494;  White  v.  Ballou,  8  A.llen.  408;  Mulry  v.  Mohawk  Vol.  Ins. 
Co.,  5  Gray,  541, 545;  Luce  v.  Dorchester  Ins.  Co.,  105  Mass.  297, 802 ;  Lyman 
V.  ataU  Mut.  F.  Ins.  Co.,  14  AUen,  329. 

The  fourth  question  was  objectionable  in  many  ways.  See  Simmons  v. 
jyeto  Bedford,  V.  c6  N.  8.  Co.,  97  Mass.  861,  371;  Com.  v.  Sturtivant,  117 
Mass.  122.  The  rate  of  speed  was  certainly  not  the  least  important  factor  in 
the  prolilem.    Pingree  v.  Leyland,  135  Mass.  898. 

W.  AlIjEN,  J.  The  ground  of  the  plaintiff's  right  of  action  waa  that  he 
was  injured  in  performing  dangerous  work  that  he  was  put  to  do  by  the  de- 
fendants. The  machine  was  dangerous  only  because  there  was  danger  in 
working  upon  it,  and,  if  it  was  in  fact  dangerous,  it  was  immaterial  tliat  the 
danger  might  have  been  averted  by  appliances  protecting  against  it.  The  de- 
fendants are  not  liable  to  the  plaintiff  because  they  used  a  dangerous  machine, 
but  because  they  employed  the  plaintiff  to  use  it  in  ignorance  of  the  danger. 
If  the  plaintiff  undertook  the  work  knowing  the  danger,  the  defendants  are 
not  liable,  altliough  they  might  have  prevented  the  danger  by  guarding  against 
it.  If  the  plaintiff  did  not  know  of  thedanger,  proof  that  the  defendants  could 
not  have  guarded  against  it  would  be  no  defense.  The  verdict  shows  that 
the  question  whether  the  defendants  were  negligent  in  not  having  a  guard 
upon  the  machine  was  not  in  the  case.  If  it  was  founded  upon  the  fact  that 
the  machine  was  not  dangerous,  or  on  the  fact  tliat  the  plaintift  had  knowl- 
edge of  the  danger,  it  was  equally  immaterial  that  the  defendants  had  not  pro- 
vided a  guard.  Want  of  due  care  by  the  plaintiff,  or  knowledge  of  the  dan- 
ger by  him,  which  the  jury  must  have  found  if  they  found  the  machine  to  be 
dangerous,  would  have  prevented  a  recovery  equally  whether  the  defendants 
could  or  could  not  have  guarded  against  the  danger.  See  Ladd  v.  New  Bed- 
ford R.  Co.,  119  Mass.  412,  and  cases  cited;  Pingree  v.  Leyland,  135  Mass. 
898;  Coombs  v.  New  Bedford  Cordage  Co.,  102  Mass.  572';  Taylor  v.Careio 
Maniifg  Co.,  140  Mass.  522,  3  TS.  E.  Bep.  21;  Liruih  v.  Sagamore  Manvfi 
Co.,  143  Mass.  206,  9  N.  E.  Bep.  728. 

The  exceptions  are  to  the  exclusion  of  questions  put  to  an  expert.  ThVee 
of  the  questions  related  to  the  use  of  a  guard, — an  immaterial  matter, — and 
were  properly  excluded.  The  defendants  were  liable  on  account  of  the  actual 
danger,  and  not  from  the  fact  that  they  might  have  prevented  it. 

The  only  other  question,  the  exclusion  of  which  was  excepted  to,  related  to 
the  material  matter  of  the  knowledge  by  the  plaintiff  of  the  danger.  The 
danger  was  from  revolving  knife-blades.  The  machine  was  used  to  cut  the 
nap  from  woolen  cloth.  By  the  action  of  the  machine  the  cloth  was  drawn 
between  various  rollers,  and  then  under  the  revolving  blades,  and  the  plain- 
tiff's duty  was  to  guide  the  cloth  in  passing  through  the  macliine,  and  to 
smooth  out  wrinkles  and  folds  in  it  with  his  hands.  The  danger  of  using 
the  hands  near  unguarded  revolving  blades  was  apparent.  The  plaintiff  con- 
tends that  he  was  exposed  to  a  peculiar  and  liidden  danger,  from  the  effect  of 
the  tractile  power  of  the  cloth  in  drawing  a  hand  resting  upon  it  under  the 
knives.  The  witness  testified  in  regard  to  this,  as  an  expert,  that  it  would 
not  be  safe  to  put  the  hand  upon  the  cloth  in  acertain  position  near  the  knife, 
when  the  cloth  was  moving  at  a  certain  rate.  He  was  then  asked  whether 
the  danger  of  the  operative's  hands  being  drawn  under  the  knives,  if  placed 
upon  the  cloth,  would  be  obvious  to  an  inexperienced  operative,  and  the  ques- 
tion was  excluded.  In  learning  what  the  danger  was  the  jury  may  have  been 
aided  by  the  opinion  of  those  who  had  special  knowledge  in  regard  to  it;  but. 
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having  found  that  the  question  whether  it  was  obvious  to  the  common  mind, 
or  required  a  special  education  and  experience  to  see  and  appreciate  it,  was 
addressed  to  the  common  knowledge  of  the  jury,  and  not  to  the  special  knowl- 
edge of  »n  expert,  we  think  the  questiona  were  all  properly  excluded.  Ex- 
ceptions overruled. 

(144  Mass.  672) 

Freeman  v.  Travelers'  Ins.  Co.  of  Habtfobd. 

{Supreme  JudideU  Court  of  Mataaeliueetta.    WorceBter.    June  29,  1887.) 

1.  AOOIDBItT  InSUBAMCE— DUK  DlLtGEHOB  FOB  PmtBOUAL  SaJBTT— BrBDBK  OF  PboOF.      , 

lu  an  action  upon  au  inaurands  policy  in  which  ttie  company  insnres  against 
bodily  injuries  " effected  ttiroogh  external,  violent,  and  accidental  means, '  the 
policy  containing  provisos  that  tlie  insurance  '"sliall  not  extend  to  any  bodily 
loiuries  •  •  •  where  tlie  detith  or  injury  may  have  liappcned  in  oonseqaence 
of^^  violent  exposure  to  unnecessary  danger,  hazard,  or  perilous  adventure,"  and 
that  the  policy  is  subject  to  the  condition  that  "the  party  insured  is  required  to 
use  all  due  diligence  for  personal  safety  and  protection,"  etc.,  he/d,  that  an  em- 
ploye of  a  railroad  company  who,  while  on  the  railroad  traclc,  was  killed  by  a  train, 
received  bodily  injuries  through  "external,  violent,  and  accidental  means,"  and 
that  ho  did  not  expose  liiniself  to  unnecessary  danger  by  being  upon  the  track,  he 
having  been  sent  there  to  shovel  snow  from  the  crossings,  and  that  the  burden  of 
proof  was  upon  the  company  tu  sho  w  that  the  insured  did  not  use  "all  due  diligenoe 
for  personal  safety  and  protection." 

S.  (Ume — EviDEltOB — OfIKIOK — COBDDCTOB  OF  TbAIIT. 

In  an  action  upon  a  policy  of  insurance,  it  appeared  that  the  insured  was  killed 
by  being  run  over  by  a  railroad  train,  and  the  question  raised  was  whether  hia 
death  resulted  from  bis  own  fault,  or  through  that  of  the  managers  of  the  train. 
Meld,  upon  theengineerof  the  train  having  given  testimony  tending  to  show  that  ha 
satr  the  deceased  on  the  track  as  soon  as  he  could  be  seen  from  the  engine,  and  that 
the  train  was  stopped  as  soon  as  waa  posaible,  that  it  was  competent  for  the  con- 
ductor of  the  tram  to  testiiy,  for  the  purpose  of  rebutting  the  testimony  of  the  «n> 
gioeer,  that  the  train  might  have  been  stopped  sooner  than  it  was,  and  that  it  could 
not  be  said  that  the  conductor  had  not  sntficient  experience  to  justify  the  court  in 
allowing  him  to  so  testify,  (although  it  did  not  appear  that  he  had  any  particular 
knowledge  as  to  the  running  of  an  engine. 

Action  to  recover  on  a  policy  of  accident  Insurance  on  the  life  of  John  J. 
Murray,  payable  to  the  plaintiff.  At  the  trial  in  the  superior  court,  before 
Bacon,  J.,  it  appeared  that  Murray  was  an  employe  on  the  Boston,  Barre  & 
Gardner  Railroad,  and  was  killed  by  a  freight  train  on  that  road  December 
26;  1883.  Xo  question  was  made  as  to  sufficient  and  timely  proof  of  death. 
Evidence  was  presented  in  support,  and  in  disproof,  of  the  defense  set  up  that 
the  deceased  was  intoxicated,  which  was  submitted  to  the  jury  under  instruc- 
tions not  excepted  to,  and  which  the  verdict  makes  Immaterial,  except  as  the 
verdict  establishes  as  a  fact  that  he  was  not  intoxicated,  and  as  that  fact  may 
bear  upon  the  issue  of  due  care.  Xhe  plaintiff  offered  evidence  tending  to 
show  tliat  the  railroad  was  nearly  straight  for  a  long  distance  from  the  cross- 
ing towards  tlie  north,  and  that  the  planking  on  the  crossing  could  be  seen 
by  a  man  standing  oo  the  track  at  a  distance  of  about  90  rods  from  the  cross- 
ing, and,  if  a  man  was  elevated  as  high  as  the  engineer  would  be  in  his  cab, 
he  could  see  said  planking  for  a  considerable  distance  further.  There  was 
evidence  on  tlie  issue  that  the  deceased  was  not  in  the  exerdse  of  due  care  for 
personal  safety  and  protection  at  the  time  of  the  accident,  as  follows: 

Edward  Doody  testified  that  he  was  working  on  stoves,  but  was  conductor 
on  the  said  road  on  the  morning  of  December  26, 1883,  on  the  train  that  struck 
Murray,  that  he  was  on  duty  in  his  saloon  car,  that  he  knew  Murray,  and  tiad 
known  him  for  a  year;  that  the  first  he  knew  of  the  accident  was  the  picking 
up  of  Murray  just  below  Davis'  crossing,  about  three-fourths  of  a  mile  from 
Brooks  station;  that  be  heard  first  a  whistle  for  the  crossing  and  then  a 
whistle  for  brakes;  that  the  first  tiling  he  saw  after  the  train  stopped  was 
Murray  lying  behind  the  train  on  the  right  band  side  of  the  track  coming 
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towards  Worcester;  tbak  aoon  the  brakeman,  fireman,  and  encflneer  camA  up, 
and.  togetlier  with  witness,  picked  Murray  np  and  put  him  into  the  saloon 
car;  that  Murray's  legs  appeared  to  be  broken;  that  the  train  went  on,  and 
witness  stayed  with  him  in  the  saloon  car  all  the  way;  that  he  died  on  the 
train  just  a  little  aboye  Barber's  crossing;  that  he  was  conscious  all  the  time 
between  the  time  witness  first  went  to  him  and  the  time  when  he  died.  On 
cross-examination,  Doody  testified:  "Murray  said  that  he  didn't  want  me  to 
tell  Mike  Flanagan  his  foreman;  that  he  didn't  want  Mike  to  know  anything 
about  it."  On  cross-examination,  Doody  testified  that  when  he  first  saw  Mur- 
ray it  was  after  the  whistle, bad  sonnded  and  the  train  had  stopped;  that  the 
latter  whs  lying  beside  the  track,  and  had  on  a  blue  shirt  and  a  dark  coat. 
It  had  previously  been  proved  that  deceased  went  out  that  morning  from 
Worcester  on  a  passenger  train,  and  reported  at  Brooks  station  to  the  section 
foreman,  who  sent  him  with  his  pick  and  shovel  to  clear  the  snow  from  the 
rail  at  crossings,  the  first  crossing  being  Davis'  crossing,  a  mile  and  a  half 
south,  where,  in  an  hour  or  more  he  was  killed,  There  were  10  or  12  inches 
of  old  snow  on  the  gronnd,  and  there  had  been  a  fall  of  3  inches  of  new  light 
snow  the  preceding  night. 

A.  W.  Mitchell  was  called  by  the  defendant,  and  testified  that  he  was  a 
locomotive  engineer,  and  had  run  an  engine  nearly  four  and  a  half  years;  that 
he  was  engineer  on  the  freight  train  that  struck  Murray;  that  there  waa  a 
light  snow  on  the  track  of  about  three  inches,  and  the  track  was  slippery; 
that  about  10:30  his  train  left  Brooks  station,  going  south;  that  Davis'  cross- 
ing is  one-half  to  one  mile  from  Brooks  station,  and  it  is  down  grade  after 
leaving  Brooks  station,  aa  that  the  train  runs  without  steam,  under  control 
of  the  brakes,  running  about  15  miles  per  hour;  that  he  sounded  the  whistle 
at  the  whistling-post  nearest  the  crossing,  and,  rounding  a  sharp  curve,  ob* 
served  what  be  thought  to  be  a  coat  on  the  snow.  On  getting  doaer  saw  a 
man  as  if  lying  on  his  face^  feet  towards  the  engine,  bis  limbs  covered  with 
light  snow.  The  coat  did  not  seem  to  have  much  of  any  snow  on  it;  that  he 
whistled  for  brakes,  and  sounded  the  whistle  for  the  man  to  get  off;  that  he 
reversed  the  engine;  that  the  man  did  not  start,  and  the  fireman  applied  the 
tender  brak&  As  Uie  man  was  struck  the  clothing  caiighton  the  scraper,  and 
threw  him  one  side.  One  limb  might  have  gone  under  the  front  wheel.  The 
clothing  held,  and  kept  him  from  being  thrown  under  and  mangled,  and  drew 
him  along  qnite  a  ways,  and  then  threw  him  out  one  side;  that  after  he  was 
strock  wTtnese  went  back  to  him,  and  heard  him  say, "  Don't  tell  Idike."  On 
cross-examination,  witness  testified  that,  after  rounding  the  curve  men- 
tioned, the  crossing  could  not  be  seen  until  it  was  within  a  distance  of  30  rods; 
that  he  would  not  swear  that  he  could  not  see  the  crossing  by  standing  on  the 
engine  rail  at  a  distance  of  80  rods;  that  when  he  saw  the  crossing  on  the  oc- 
casion in  question  he  was  about  20  rods  away,  and  that  as  soon  as  he  saw 
the  man  he  instantly  whistled  for  brakes  and  reversed  the  engine. 

The  plaintiff,  for  the  purpose  of  showing  that  the  engineer,  Mitchell,  was 
reckless,  and  that  he  unnecessarily  ran  over  the  deceased,  called  in  rebuttal 
Boody,  the  conductor,  and  asked  him  the  following  question:  "In  yodr  opin- 
ion how  long  a  distance,  as  the  train  was  going,  would  it  go  before  it  woald 
stop  if  the  appliances  were  used  for  stopping?"  Defendant's  counsel  objected 
to  the  witness  answering  this  question,  on  the  ground  that  he  was  not  quali- 
fied on  that  point,  and  also  objected  to  the  question.  The  objections  were 
overruled,  and  Doody,  in  reply,  said,  "it  depends  upon  the  brake  pumps;"  and 
further  testified  that,  according  to  the  force  that  was  on  the  front  end  of  the 
train,  it  ought  to  have  been  stopped  quicker  than  it  was;  and  that  it  should 
have  been  stopped  in  from  three  to  five  minutes;  that  it  would  go  40  or  50 
rods. 

At  the  conclusion  of  the  evidence  defendant  asked  the  court  to  instruct  the 
jury  "that  there  was  no  sufilcient  evidence  in  this  case  to  warrant  the  Jury  in 
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finding  that  the  decrased  was  in  the  exercise  of  due  diligence  for  personal 
safety  and  protection  at  tlie  time  of  the  injury,  and  that  therefore  the  plain- 
tiff cannot  recover."  This  ruling  was  refused,  and  that  issue  was  submitted 
to  the  jury,  the  court  ruling  that  such  due  diligence  or  due  care  must  be 
proved  by  the  plaintiff  aflBrmatively.  The  jury  returned  a  verdict  for  plain* 
tiff,  and  defendant  alleged  exceptions. 

W.  8.  3.  Hopkins,  for  defendant. 

It  is  incumbent  on  the  plaintiff  to  prove,  In  order  to  establish  any  case  of 
liability  on  the  part  of  the  defendant,  that  the  insured  came  to  his  death  by 
"external,  violent,  and  accidental  means"  while  he  was  in  the  exerciseof  due 
care.  Deummond,  J.,  in  TooZey  v.  jRaiZroad,  8  Biss.  399;  Morel  y .  Mississippi 
Vol.  Life  Ins.  Co.,  4  Bush,  535;  Theobald  v.  Railroad  P.  Assur.  Co.,  10 
Excb.  44;  Broum.  v.  Railroad  P.  Assur.  Co.,  45  Mo.  221;  Schneider  v.  Prov- 
ident Life  Ins.  Co.,  2i  Wis.  28;  Mav,  Ins.  §  630.  See  Prentiss  v.  Boston, 
112  Mass.  43,  47;  Mayo  v.  Boston  d-  M.  R.  R.,  104  Mass.  137, 140.  And  see 
Hinckley  v.  Cape  Cod  R.  R.,  120  Mass.  257,  262,  268;  Crafts  v.  Boston,  109 
Mass.  619;  W.  Allen,  J.,  in  O'Connor  v.  Boston  &  L.  R.  R.,  185  Mass.  352, 
361.  Although  in  Hinckley  v.  Cape  Cod  R.  R.,  there  was  a  dissenting  opin- 
ion, the  dissent  was  not  to  the  proposition  that  an  utter  absence  of  evidence 
of  conduct  allows  nothing  to  be  infeired  for  the  plaintiff.  Though  the  rule 
may  work  to  the  great  misfortune  of  a  plaintiff,  it  must  prevail:  "Whether 
the  absence  of  evidence  results  from  fault,  or  is  only  the  misfortune  of  the 
plaintiff,  is  immaterial  to  the  decision  of  the  question  of  law."  Crafts  y. 
Boston,  109  Mass.  519,  621.  See  also.  Nelson  v.  Chicago,  R.  I.  &  P.  R.  R., 
88  Iowa,  567.  But  the  case  at  bar  is  stronger  against  the  plaintiff  than 
where,  all  the  circumstances  being  proved,  there  is  an  "absence  of  all  ap- 
pearance of  fault;"  stronger  than  the  illustration  where  a  man  "had  not  been 
seen  by  any  one  from  the  time  he  started  from  his  home  until  he  was  found 
lying  on  the  ground,"  etc.  See  Mallory  v.  Travelers'  Ins.  Co.,  47  N.  Y.  52. 
The  position  of  the  deceased  was  prima  facie  evidence  of  negligence.  The 
declarations  of  the  deceased  immediately  after  the  accident  was  evidence  tend- 
ing to  show  consciousness  of  negligent  conduct  on  his  part;  at  all  events,  it 
was  not  evidence  of  due  care.  The  case  is  distinguishable  from  Smith  v. 
Boston  Oas-Light  Co.,  129  Mass.  320;  Com.  v.  Boston  &  L.  R.  R.,  126  Mass. 
61;  Prentiss  v.  Boston,  112  Mass.  43.  Our  contention  is  not  only  that 
Doody,  the  conductor,  had  not  sufficient  skill  to  pass  an  Intelligent  judgment 
on  that  concerning  which  he  was  asked  his  opinion,  but  that  the  evidence 
shows  that,  from  his  position  and  duty,  he  was  not  acquainted  with  facts 
enough  to  warrant  the  court  in  permitting  him  to  testify. 

F.  P.  Goulding  and  W.  H.  Attoood,  for  plaintiff. 

Tlie  defendant's  request  for  a  ruling  "that  there  was  no  sufficient  evidence 
to  warrant  the  jury  in  finding  that  the  deceased  was  in  the  exercise  of  due 
diligence,"  etc.,  was  rightly  refused.  See  1  Greenl.  Ev.  (18th  Ed.)  §  49,  note 
1,  p.  64;  Michell  v.  Williams,  II  Mees.  &  W.  216,  217.  For  it  is  only  where 
there  is  an  entire  absence  of  any  facts  to  authorize  the  inference  that  the 
plaintiff  was  conducting  himself  with  reasonable  prudence  and  discretion,  or 
the  undisputed  facts  of  the  cuse  prove  actual  negligence,  that  a  case  like  the 
present  should  be  withdrawn  from  the  consideration  of  the  jury.  Fox  v. 
Sackett,  10  Allen.  535;  Copley  v.  Neio  Haven  <6  N.  Co.,  186  Mass.  6;  Reed 
V.  Inhabitants  of  Beerfleld.  8  Allen,  522;  Chafee  v.  Boston  A  L.  R.  R.,  104 
Mass.  115;  Qaynor  v.  Old  Colony  d-  N.  R.  R.,  100  Mass.  212;  French  v. 
Taunton  Branch  R.  R.,  116  Mass.  537;  Craig  v.  New  York,  N.  H.  &  H.  R. 
R.,  118  Mass.  437;  Tyler  v.  New  York  &  N.  B.  R.  R.,  187  Mass.  238.  The 
evidence  offered  by  plaintiff  was  sufficient  to  entitle  plaintiff  to  go  to  the  jury 
upon  the  question  whether  he  "sustained  bodily  injuries  effected  through  ex- 
ternal, violent,  and  accidental  means."  Trew  v.  Railway  Pass.  Assur.  Co., 
6  Hurl.  &  N.  839;  Mallory  v.  Travelers'  Ins.  Co.,  47  N.  Y.  52. 
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The  plaintiff  liad  a  right  to  go  to  the  jury  on  the  question  whether  Mitch- 
ell's evidence  was  not  wholly  false  and  fictitious.  The  condition  first  in  the 
policy  is  H  condition  subsequent;  something  which  may  defeat  the  contract 
after  it  attaches.  It  is  therefore  matter  of  confession  and  avoidance,  and  the 
defendant  must  plead  and  prove  the  deceased  violated  the  condition.  The  in- 
struction of  the  court  was  too  favorable  to  the  defendant.  Negligence,  or 
want  of  due  care,  is  not  a  defense.  May,  Ins.  §§  530,  531;  Providence  Life 
Jn«.  Co.  v.J/artt«,  82  Md.  310;  Stone\.  U.S.  Casualty  Co.,  84.^.  J. La^n,  371. 
The  question  was  not  whether  there  was  suiBcient  evidence  to  prove  a£Brma- 
tively  that  the  deceased  used  all  due  diligence  for  personal  safety  and  protec- 
tion, but  whether  the  jury  might  find  that  the  defendant  had  failed  to  prove 
that  the  df  ceased  violated  this  condition  of  the  policy.  The  defendant  pleaded 
this  condition,  and  it  was  necessary  for  it  to  prove  it.  Steams  v.  Barrett,  1 
Pick.  448;  Mviry  v.  Mohawk  Val.  Ins.  Co.,  5  Gray,  .Wl.  The  necessity  of 
proof  rests  on  each  party  according  to  the  materiai  averments  of  his  plead- 
ings. /04<e»  V.  Andover,  10  Allen,  18;  Haskins  v.  Hamilton  Ins.  Co.,  5 
Gray,  482;  Ooss  v.  Austin,  11  Allen,  525;  Lamson  &  Goodnoto  Manvfg  Co. 
V.  Russell,  112  Mass.  387;  Forles  v.  American  Ins.  Co.,  16  Gray,  249.  The 
evidence  of  Boody  in  rebuttal  was  competent.  See  Perkins  v.  Stiokney,  132 
Mass.  217;  Nunes  v.  Perry,  113  Mass.  274,  276;  Hawks  v.  Charlemont,  110 
Mass.  110.  It  was  competent  for  the  plaintiff  to  show  any  of  the  facts  con- 
nected with  the  stopping  of  the  train,  and  the  time  when  she  should  show 
them  was  not  matter  of  exception.  See  Tuckerv.  Massachusetts  Cent.  R.  R., 
118  Mass.  546.  Everything  which  goes  to  affect  the  credit  of  a  witness  as  to 
particular  facts  to  which  he  is  called  to  testify,  is  material  and  admissible.  1 
Greenl.  Ev.  (13th  Ed.)  §  449,  note  7;  Com.  v.  Hunt,  4  Gray,  421. 

Field,  J.  The  policy  insures  J.  J.  Murray  against  bodily  injuries  "ef- 
fected through  external,  violent,  and  accidental  means,  within  the  intent  and 
meaning  of  this  contract,  and  the  conditions  hereunto  annexed,"  etc.  After 
the  principal  clause  of  the  policy  tliere  follow  live  provisos  and  eight  con- 
ditions. The  second  proviso  is:  "Provided,  always,  that  this  policy  is  issued 
and  accepted  subject  to  all  the  provisions  herein  contained  or  referred  to," 
etc.  The  third  proviso  is  "  that  this  insurance  shall  not  extend  to  any  bodily 
Injury  •  •  •  when  the  death  or  injury  may  have  happened  in  conse- 
quence of  *  *  *  voluntary  exposure  to  unnecessary  danger,  hazard,  <Hr 
perilous  adventure,"  etc.  The  conditions  are  introduced  by  the  following 
clause:  "Claims  under  this  policy  are  payable  only  at  the  company's  ofiBce  in 
Hartford,  and  this  policy  is  subject,  also,  to  the  following  conditions."  The 
first  condition  is:  "The  party  insured  is  required  to  use  all  due  diligence  for 
personal  safety  and  protection,  and  to  notify  the  agent  writing  this  policy, 
immediately. and  in  writing,  of  any  change  from  the  occupation,  profession, 
or  employment  under  which  this  insurance  is  granted,"  etc.;  and  by  the  last 
condition:  " The  provisions  and  conditions  aforesaid,  and  a  strict  compliance 
therewith  during  the  continuance  of  the  policy,  are  conditions  precedent  to 
the  making  of  this  contract."  This  last  condition  cannot  take  effect  univer- 
sally, because  many  of  the  provisos  and  coiiditions  relate  to  matters  which 
must  happen,  if  at  all,  after  the  making  of  tbe  contract. 

Clearly,  there  was  evidence  for  the  jurythat  Murrayreceived  bodily  injury, 
through  external,  violent,  and  accidental  means,  and  tliat  he  did  not  volun- 
tarily expose  himself  to  unnecessary  danger.  He  was  rightfully  upon  the 
railroad  track,  under  his  employment.  The  questions  involved  in  the  excep- 
tions are  whether  the  burden  of  proof  was  on  tbe  plaintiff  to  show  that  Mur- 
ray used  "all  due  diligence  for  personal  safety  and  protection,"  and  whether 
there  was  sufiBcient  evidence  for  tbe  jury  to  warrant  them  in  finding  this  as  a 
fact.  A  majority  of  the  court  is  of  opinion  that  the  burden  was  on  the  de- 
fendant to  show  that  Murray  had  not  used  all  due  diligence  for  his  personal 
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safety  and  protection.  60  far  as  this  first  condltloA  H  concerned,  the  policy 
means  tl)at  the  company  insures  Murray  agaitist  bodily  injuries  effected 
through  external,  violent,  and  accidental  means,  provided,  however,  and  sub- 
ject to  the  condition,  that  the  amount  insured  shall  not  be  payable  aiiless  Mur- 
ray uses  "all  due  diligence  for  personal  safety  and  protection."  The  defend- 
ant's liability  is  to  be  determined  by  the  conti-act,  independently  of  the  special 
provisions  of  the  contract.  C!ontributory  negligence  on  the  part  of  Murray 
would  not  be  a  defense;  and,  by  the  use  of  the  word  "accidental,"  injuries  to 
which  the  negligence  of  Murray  contributed  are  not  excluded  from  the  pro- 
tection of  the  policy.  Sehniider  v.  Provident  Life  Ins.  Co.,  24  Wis.  28; 
Trew  V.  Railway  Past.  Assnr.  Co.,  6  Hurl.  A;  if.  889;  Providenoa  Life  Ins. 
&  Investment  Co.  v.  Martin,  32  Md.  810;  Stone  y.  IT.  8.  Catualty  Co.,  84  N. 
J.  Law,  371. 

In  Sohier  t.  Nortoich  Fire  Ins.  Co.,  11  Allen,  836,  after  the  description  at 
the  property  insured  against  fire,  this  clause  was  inserted:  "Tiiis  policy  not  to 
cover  any  loss  or  damage  by  fire  which  may  originate  in  the  theater  propeir." 
It  was  held  that  the  burden  was  on  the  plaintiff  to  show  a  loss  not  originating 
in  the  theater  proper.  The  court  say  that  "if  that  clause  can  be  re^rded  as 
a  proviso,  that  is,  a  stipulation  added  to  the  principal  contract,  to  avoid  the 
dcdPendant's  promise  by  way  of  defeasance  or  excuse,  then  it  is  for  the  de- 
fendant to  plead  it  in  defense  and  support  it  by  evidence.  But  if,  on  the 
other  hand,  it  is  an  exception,  so  that  the  promise  is  only  to  perform  what 
remains  after  the  part  excepted  is  taken  away,  then  the  plaintiff  muat  nega* 
tive  the  exception,  to  establish  a  cause  of  action.  It  is  not  always  easy  to  de- 
termine to  which  class,  whether  of  provlao  or  exception,  a  particular  stipula- 
tion belongs;  and  this  one  is  certainly  very  near  the  line."  The  court  held 
it  to  bean  exception;  saying  that  "the  provisos  are  set  forth  together  in  a 
different  part  of  the  instrument." 

In  Kingalep  v.  New  England  Mut.  Fire  Ina.  Co.,  8  Gnsh.  398,  the  poUoy 
recited  that  the  Kingsleys  had  pnid  the  premium,  etc.,  for  insuring  their  pa- 
per mill,  "on  condition  that  the  applicants  take  all  risks  from  cotton  waste;" 
in  consideration  whereof  the  company  insured  the  property  in  the  sum  of 
S2<000.  The  court  held  that  the  "burden"  was  not  on  the  plaintiff  to  show 
that  the  loss  occurred  from  some  other  way  than  from  cotton  waste;  that 
the  clause  was  not  an  exception,  but  a  proviso;  and  that  the  defendant  must 
let  it  up  in  defense,  and  support  it  by  evidence. 

The  rule  of  pleading  in  declaring  npon  a  contract  which  contains  an  excep- 
tion, or  a  proviso,  or  a  condition,  is  stated  in  Com.  v.  Hart,  11  Gosb.  180, 184« 
as  follows:  "If  such  instrument  contains  in  it,  first,  a  general  clause,  and 
afterwards  a  separate  and  distinct  clause  which  has  the  effect  of  taking  oat  of 
the  general  clause  something  that  would  otherwise  be  included  in  it,  a  patty 
relying  upon  the  general  clause,  in  pleading,  may  set  out  that  clause  only, 
without  noticing  the  separate  and  distinct  clause  which  operates  as  an  excep- 
tion ;  but,  if  the  exception  itself  be  incorporated  in  the  general  clause,  then 
the  party  relying  on  it  must,  in  pleading,  state  it,  together  with  the  exception." 
It  is  a  general  rule  of  the  law  of  evidence  that  it  is  necessary  for  a  party  to 
prove  the  substantive  facts  which  he  is  required  afilrmatively  to  aver  in  his 
pleading. 

It  is  true  that  this  policy  only  Insures  against  bodily  injuries  effected  by 
the  means  described,  "within  liie  intent  and  meaning  of  this  contract,  and 
the  conditions  hereunto  annexed,"  but  this  does  not  change  the  nature  of  the 
conditions.  They  still  take  effect  as  conditions,  and  the  insertion  of  these 
words  in  the  principal  clause  of  the  contract  does  not  vary  the  legal  effect  of 
the  contents.  The  condition  we  are  considering  is  essentially  an  executory 
stipulation,  in  the  form  of  a  condition,  that  Murray  shall  use  all  due  diligence 
for  his  personal  safety  and  protection,  and  it  is  the  breach  of  this  condition 
by  Murray  which  defendant  seta  up  as  a  defense.    We  are  not  aware  that  it 
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ha»  ever  bee.n  b9l4  tliftt  the  wtrodiwljioix  ot  tfee  wordfr  wa  have  quoted*  oj-  of 
otlier  siinilw  wg?da,  ipto  the  principiil  clause  of  ft  policj'  of  Insurance,  incor- 
porates into  tliis  clause  the  conditions  of  the  policy,  within  the  meaning  of 
the  rule  of  pleading  we  have  stated;  and  in  some  of  tlie  decisions  where  it 
has  been  held  that  the  defendant  must  plead,  or  that  the  burden  of  proof  Uas 
on  liim  to  show,  th^t  a  representation  was  false)  or  that  a  stipulation  con- 
tained in  a  condition  had  not  been  complied  with,  the  policy  contained  these 
or  similar  words  in  tlie  principal  clause.  Every  case  depends  upon  the  na- 
ture  of  the  stipulation  or  condition,  as  well  as  upon  the  form  of  it.  This 
condition  does  not  differ  in  its  character  from  the  prpvision  in  life  insurance 
policies  that  tjiey  shiUl  be  void,  or  thut  the  amount  insured  shall  not  be  pay- 
able, if  the  assured  shall  die  by  his  own  hand.  The  burden  of  proving  th^ 
breach  of  such  a  provision  is  on  the  company,  and  we  think  that  the  ruliiig 
in  the  present  case  upon  the  burden  of  proof  was  erroneous,  ffankins  v. 
Hamilton  Mat.  Ins,  Co.,  5  Gray,  432;  Daniels  v.  Hudson  JUver  Fire  Ins, 
Co.,  12  Cush.  416,  426;  reirce  v.  Cohasset  Mut.  Fire  Ins.  Co.,  123  Mass.  573; 
Mtdry  v.  Mohawk  Val.  Ins.  Co.,  5  Gray,  541;  Hodsdon  v.  QvMrdian  Life 
Ins.  Cf>.,  97  Mass.  144;  Clt^  v.  Mutual  Ben.  Life  Ins.  Co.,  13  Allen,  308, 
99  Mass.  317;  Joiies  Manufg  Co.  v.  Maniifactureia^  Fire  Ins.  Co.,  8  Cush. 
82;  Orrell  v.  Hampden  Fire  Ins.  Co.,  IS  Gray.  431;  Redman  v.  ^tna  Ins. 
Co.,  49  "Wis.  431;  Grangers'  Life  Ins.  Co.  v.  Brown,  67  Miss.  308;  Germain 
v.  Brooklyn  Life  Ins.  Co.,  30  Hun,  635;  Campbell  \.New  England  Mut.  Lift 
Ins.  Co.,  98  Mass.  381. 

In  an  action  upon  a  policy  which  contains  many  provisos  and  conditiona 
there  is  a  practical  wisdom,  which  courts  have  recognized,  in  compelling  the 
insurance  company  to  allege  and  prove  the  want  of  compliance  with  any  par- 
ticular proviso  or  condition  on  which  it  relies.  Piedmont  Lifs  Ins.  Co.  v. 
Ewtng,  92  U.  S.  877. 

The  court  refused  to  rule  that  there  was  not  sufficient  evidence  to  warrant 
the  Jury  in  finding  that  Murray  used  due  diligence,  and  to  this  the  defendant 
.  excepted.  It  is  evident  that  this  refusal  has  not  harmed  the  defendant,  be- 
cause the  burden  of  proof  was  on  the  defendant. 

We  cannot  say  that  the  witness  Doody  h^  not  sufficient  experience  to  jus- 
tify the  court  in  permitting  him  to  auswer  the  questions  asked.  The  answers 
had  some  tendency  to  show  that  the  defendant's  witness,  Mitchell,  had  not  tes- 
tified correctly,  and  that  he  had  not  exercised  due  care  in  stopping  the  train, 
and  they  had,  perhaps,  some  relevancy  to  the  matter  in  dispute,  which  was 
whether  Murray  was  injured  through  his  own  fault,  or  that  of  the  managers 
of  the  train.    Exceptions  overruled. 


an  iDd.  2M) 

Bows,  Trustee,  «.  BAin>,  Beceiver. 

{Sutmma  Oaurt  <tf  Indiana.    Juns  14, 1887.) 

1.  AsBirr  OB  TBrsTBn — Pork  ot  Bark  Acco0kt. 

One  who  Is  employed  by  the  parchasen  of  goods  at  sheriff's  sale  to  dispose  of  the 
goods  for  them,  and  who  deposits  the  proceeds  of  sales  made  ft'oiu  time  to  time  in 
bank  to  bis  account  as  "trustee,"  using  the  word  "trustee"  because  he  has  another 
account  with  the  bank  as  "ageot,"  ia  nevertheless  only  au  agent,  and  not  a  trustee, 
as  to  the  ftind  so  deposited. 

8.  PaiNciPAL  Ksm  Aos^ti— Joinr  Affointmbht  or  Aoiirr— Bbvooatiom  or  Aobvcy. 
Where  two  principals  jointly  appoint  an  agent  to  take  charge  of  some  matter  in 
which  they  are  jointly  interested,  as,  for  instance,  to  sell  certain  real  estate  bought 
in  by  both  at  sheritfs  sale,  and  to  divide  the  proceeds  according  to  an  agreed  ratio, 
a  severance  of  the  joint  interest  revokes  the  agency. 

8.   RBtBASK— CoHSTBDCrTIDH. 

A  release  should  be  construed  from  the  stand-point  of  the  partiesat  the  time  of  it* 
execution,  and  extrinsic  evidence  is  admissible  to  show  the  sarroundinj;  circum- 


Digitized  by 


Google 


378  KOBTHEABTSBN  BSPOBTEB.  [Ind. 

atsnees.  The  parUcnlar  pnrpose  for  which  Itwas  execated  should  be  kept  in  view, 
and,  where  only  general  words  are  used,  they  are  to  be  construed  most  strongly 
against  the  party  executing  the  release. 

Appeal  from  superior  court,  Marion  county. 

H.  J.  MilUgan,  for  appellant.    F.  Winter  and  J.  M.  Winters,  for  appellee. 

NiBiJiCK,  J.  Daring  the  year  1879  the  First  National  Bank  of  Indianapo- 
lis, since  distinguished  as  No.  55  of  that  name,  and  the  Indiana  Banking  Com- 
pany, the  name  assumed  by  a  llrm  of  private  bankers,  obtained  judgment  of 
foreclosure  against  the  Shaw  Carriage  Company,  upon  chattel  mortgages  ex- 
ecuted to  them,  respectively,  upon  carriages,  buggies,  and  other  vehicles,  and 
procured  the  appointment  of  William  Bowe,  the  appellant  in  this  cause,  as 
receiver  to  take  charge  of  the  business  of  that  company,  at  a  stipulated  com- 
pensation per  week.  At  a  sheriff's  sale  of  a  part  of  the  mortgaged  property, 
held  in  May,  1880,  the  bank  and  banking  company  jointly  bid  off  property  to 
the  amount  of  96,134.50,  and  at  a  subsequent  sale  in  July  following  bid  off 
additional  property  to  the  value  of  01,400.  The  bank  and  banking  company 
left  the  entire  amount  of  property  so  bid  off  by  them  in  the  possession  of 
Rowe,  with  instructions  to  him  to  sell  it  upon  the  best  available  terms,  at  his 
discretion,  with  the  understanding  that  the  net  proceeds  were  to  be  divided 
between  those  institutions  in  the  proportion  which  04,062.39  sustains  to 
$3,512.11.  As  Rowe  realized  money  from  time  to  time  from  the  sale  of  ttie 
property  thus  left  with  him,  he,  with  the  knowledge  and  consent  and  at  the 
request  of  both  institutions,  deposited  the  amount  to  his  own  credit,  under 
the  name  of  William  Bowe,  trustee,  in  the  banking  company's  bank.  The 
deposits  thus  made  by  him  eventually  amounted  to  the  aggregate  sum  of 
07,074.58,  which  did  not  include  the  entire  proceeds  of  the  property.  The 
first  deposit  made,  as  stated,  by  Rowe,  was  cash  realized  from  a  sale  of  a 
buggy  soon  after  he  took  charge  of  the  property.  At  that  time  lie  had  an  ac- 
count with  the  banking  company  in  his  individual  name;  another  in  his  name 
as  "agent;"  and  still  another  as  "receiver."  He  was  in  consequence  advised 
by  a  member  of  that  company  to  place  the  money  to  his  credit  as  "trustee," 
which  he  did,  and  continued  to  do.  On  this  subject  Rowe,  as  a  witness,  said: 
"As  I  was  really  an  agent  in  this  case,  but  had  another  account  in  the  bank 
separate  and  distinct  from  this  under  that  niame,  it  was  necessary  to  call  it 
sonaetliing  else,  and  it  was  therefore  called  '  William  'Rowe,  Trustee.'  "  Notes 
for  some  of  the  property  afterwards  sold  by  him  were  also  taken  by  him  ia 
his  name  as  "ttustee."  On  the  tenth  day  of  August,  1883,  the  banking  com- 
pany suspended  payment,  and  closed  its  d6ors  against  its  creditors,  and  in  a 
tew  days  thereafter,  by  proper  proceedings  in  a  court  below,  Frederick  Rand, 
the  appellee  here,  was  appointed  as  receiver  to  close  up  its  business.  In  the 
mean  time  the  First  National  Bank  of  Indianapolis,  known  as  No.  2,656  of  that 
name,  had  been  organised  as  the  successor  of  the  National  Bank  hereinabove 
named,  and  had  succeeded  to  the  available  assets  and  general  business  of  the 
old  bank.  At  the  time  of  the  failure  of  the  banking  company,  it  owed  thesfr 
two  national  bank  organizations  the  admitted  sum  of  about  0168,000,  and 
those  organizations  made  a  further  claim  against  it  in  the  sum  of  056,000, 
which  was  contested.  The  business  and  general  management  of  the  three 
banking  organizations  had  become'so  intermingled  and  so  involved  that  the 
further  continuance  in  business  of  the  then  newly-organized  First  National 
Bank,  above  referred  to,  required  an  immediate  settlement  with,  and  sever- 
ance from,  the  banking  company.  Representatives  of  the  three  organizations 
accordingly  met  on  the  tenth  day  of  August,  1883,  the  day  on  which  the 
banking  company  closed  its  doors,  for  the  purpose  of  making  a  settlement, 
and  of  promoting  the  proposed  severance.  After  the  interchange  and  mut- 
ual acceptance  of  certain  propositions,  and  the  consequent  transfer  of  per- 
tain moneys,  funds,  and  property,  the  following  agreement  in  writing  was 
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entered  into,  the  said  banking  company  acting  tbrough  F,  A.  W.  Davis,  its 
cashier:  .  "Indianafous,  Indiama,  August  10,  1883. 

"This  agreement,  made  in  duplicate  by  and  between  the  First  National 
Banks  Kos.  55  and  2,556  and  the  Indiana  Banking  Company,  certifies  that  the 
said  parties  have  adjusted  and  compromised  their  differences,  and  said  In- 
diana  Banking  Company  holds  no  claim  against  either  of  said  banks,  nor  does 
eitlier  of  said  banks  hold  any  claim  whatever  against  the  said  Indiana  Bank- 
ing Company;  but  this  ia  not  to  be  construed  as  a  release  or  discharge  of  any 
unpaid  paper  held  by  said  Fii-st  National  Banks  No.  2,556  and  No.  55  against 
any  individual  or  individuals  who  may  be  members  of  the  Indiana  Baoaking 
Company. 

"F.  A.  W.  Davis,  Cashier. 

"Tax  FiKST  National  Banks  of  Indianapolis  No.  55  AMD  2,556. 
"By  A.  D.  Lynch,  President." 

On  the  twenty-seventh  day  of  June,  1885,  Rowe,  designating  himself  as 
"trustee,"  and  claiming  to  be  still  the  owner  of  and  entitled  to  control  the 
money  so  deposited  by  him  as  trustee  with  the  banking  company,  filed  his  in- 
tervening petition  in  the  court  below  against  Rand,  as  receiver  of  that  com* 
pany,  praying  that  an  allowance  might  be  made  in  his  favor  for  the  amount 
deposited  by  him  us  stated.  Brand  answered — First,  in  denial;  second,  pay- 
ment; third,  setting  up  the  agreement  above  set  out  in  release  and  discharge 
of  the  claim  so  presented.  Issue  being  joined,  there  was  a  trial  at  special 
term,  and  a  finding  and  judgment  in  &vor  of  Rand  as  such  receiver  of  the 
banking  company,  and  an  affirmance  of  the  judgment  at  general  term.  The 
appellant  maintains  that  upon  the  evidence  the  finding  and  judgment  ought 
to  have  been  in  his  favor,  and  that  consequently  the  court  below  at  general 
term  erred  in  affirming  the  judgment  so  rendered  against  him  at  special  term. 

A  trustee  is  one  to  whom  an  estate  has  been  conveyed  in  trust,  and  conse- 
quently the  holding  of  property  in  trust  constitutes  a  person  a  trustee.  An 
agent  is  one  who  acts  for  or  in  place  of  another,  denominated  the  principal, 
in  virtue  of  power  or  authority  conferred  by  the  latter  to  whom  an  account 
must  be  rendered.  In  tlie  case  of  an  ordinary  agency  for  the  sale  or  disposi- 
tion of  property,  the  title  to  the  property,  as  well  as  to  the  proceeds,  remains 
in  the  principaJ.  Such  an  agency  may  be  revoked  at  any  time,  in  the  discre- 
tion of  the  principal.  It  may  also  be  in  like  manner  terminated  by  the  renun- 
ciation of  the  agent,  he  being  liable  only  for  the  damages  which  may  result 
to  the  principal.  An  agency  may  also  be  and  is  revoked  by  operation  of  law 
in  certain  cases,  among  which  are  the  bankruptcy  of  the  principal,  the  extinc- 
tion of  the  subject-matter  of  the  agency,  the  loss  of  the  principal's  power  over 
such  subject-matter,  or  the  complete  execution  of  the  business  for  which  the 
agency  was  created;  also  where  the  changed  condition  becomes  such  as  to  pro- 
duce »a  incapacity  in  either  party  to  proceed  with  the  business  of  the  agency. 

Wliere  a  power  or  authority  to  act  as  agents'  is  conferred  on  two  persons, 
(he  death  of  one  of  them  terminates  the  agency.  So  where  two  persons  are 
jointly  appointed  agents  to  take  charge  of  a  particular  business  for  a  specified 
term  or  purpose,  and  one  of  tliem  becomes  incapacitated  before  the  term  is 
completed  or  the  purpose  is  accomplished,  the  other  cannot  proceed  alone  with- 
out the  consent  of  the  principal,  and  hence  the  agency  is  thereby  in  effect 
revoked.  Abbott's  and  Bouvier's  Law  Dictionaries,  tits.  "Agent"  and 
"Agencies;"  1  Wait,  Act.  &  Bit.  289;  1  Pars.  Cont,  89  et  seg.;  Story,  Ag. 
§§&,  42,  474,  499. 

The  inevitable  inference  from  these  legal  propositions  is  that  if  two  princi- 
pals jointly  appoint  an  agent  to  take  charge  of  some  matter  in  which  they  are 
jointly  interested,  and  a  severance  of  their  joint  interest,  afterwards  occurs, 
the  severance  revokes  the  agency.  An  agent  may  sue  in  his  own  name — 
First,  when  the  contract  is  in  writing,  and  is  expressly  made  with  him,  al- 
though he  may  have  been  known  to  act  as  agent;  secondly,  wbeQ  the  agent  is 
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the  oviy  known  or  ostensible  principal,  and  is  ihcieforet  in  eontemplation  of 
law,  the  real  contracting  party  ^  thirdly,  when,  by  the  usage  of  trade,  he  is 
authorized  to  act  as  owner,  or  as  a  principal  contracting  party,  notwitlisland- 
ing  his  well-known  position  as  agent  only.  But  this  tight  of  an  agent  to 
bring  an  action  in  certain  cases  in  his  own  name  is  subordinate  to  the  rights 
of  the  principal,  who  may«  unless  in  particular  cases  where  the  agent  has  a 
lien  or  some  other  vested  right,  bring  suit  himself,  and  thus  suspend  or  ex- 
tinguish the  right  of  the  agent. 

Applying  the  general  principles  thus  announced  to  the  tacts  hereinabove 
stated,  our  conclusions  are  that  Bowe  became  an  agent  only,  and  hence  not  a 
trustee  for  the  sale  of  the  property  left  with  him  by  the  banks;  that  he  ac- 
quired no  lien,  either  upon  the  property  or  its  prooetds,  which  would  have 
prevented  the  national  banks,  or  either  one  of  them,  as  the  situation  might 
have  authorized,  at  the  time,  from  revoking  Bowe's  autiiority  as  their  agent, 
and  demanding  an  accounting  from  the  banking  company  as  to  the  money 
deposited  with  it  by  him,  or  from  demanding  such  an  accounting  without  re- 
voking Bowe's  agency;  that  consequently  the  money  so  deposited  constituted 
a  fund  upon  which  the  national  banks  might  have  based  a  claim  against  the 
banking  company  when  the  agreement  was  mutuaUy  entered  into  on  the 
tenth  day  of  August,  1883;  and  that,  if  in  fact  all  claim  against  that  fund 
was  released  by  the  agreement  of  that  date,  the  agency  of  Bowe  in  all  mat- 
ters concerning  the  fund  was  thereby  revoked,  leaving  him  in  a  position  to 
demand  only  an  accounting  for  his  services  and  eitpenses. 

A  release  ought  to  be  construed  from  the  stand-point  which  the  parties  oc- 
cupied at  the  time  of  its  execution.  To  enable  a  court  to  so  construe  a  re- 
lease, extrinsic  evidence  is  admissible  to  explain  the  circumstances  under 
which  it  was  executed,  and  the  nature  of  the  transaction  to  which  it  was  de- 
signed to  apply,  witliout  adding  to  or  subtracting  anything  from  the  words  used 
by  the  parties  to  the  instrument.  1  Greenl.  Bv.  §  277;  Heed  v.  Itiguratioe 
Co.,  95  U.  S.  23;  7  Wait,  Act.  &  Def.  464.  The  particular  pm-pose  for  which 
a  release  was  executed  ought  aivways  to  be  kept  in  view,  and  where  only  gen- 
eral words  are  used  they  are  to  be  construed  most  strongly  against  the  party 
executing  the  release.  Seymour  v.  Butler,  8  Iowa,  304;  HUsh  v.  Lord,  18 
Pick.  322 ;  Fazaherly  v.  MoKnight,  88  E.  C.  L.  796;  SoUy  v.  Forbes,  4  Moore, 
448;  Lyall  v.  Sdwardt,  6  Hurl.  &  N.  336;  Jackson  v.  ataekhouae,  1  Oow. 
122. 

The  evidence  tended  to  prove  that  the  list  of  claims  formally  presented  by 
the  national  banks  against  the  banking  company  did  not  embrace  any  part 
of  the  money  deposited,  and  since  demanded  by  Bowe,  as  trustee,  but  it 
tended  further  to  sliow  that  the  purpose  the  parties  had  in  view  in  alti- 
mabely  entering  into  the  agreement  tiereinabove  set  out  was  to  mutually  re- 
lease and  discharge  each  other  from  all  claims  and  demands  of  every  nature 
and  kind,  and  to  complete  in  this  way  an  entire  severance  of  interests  between 
the  national  banks  on  the  one  side  and  the  banking  company  on  the  otiier. 

The  finding  of  the  court  below  at  special  torm  was  consequently  sustained 
by  the  evidence.    The  judgment  at  general  term  is  affirmed,  with  costs. 

(Ill  Ind.  212)  

Pennsylvania  Co.  v.  Whitcoub,  Adm'r. 

(Supreme  Court  of  Indiana.    Jiuie  14,  1887.) 

1.  Hastes  awd  Sebvakt — Duty  of  Masteb — Machikebt. 

I(  is  the  duty  of  the  master  to  use  ordinarjr  care  to  provide  safe  machinery  and  ap- 
pliances for  tbe  use  of  his  servants,  aud  tliis  duty  cannot  l>e  delegated  so  as  to  re- 
lieve the  master  from  responsibility.' 
a.  8am»— Liability  of  Mastkr— Violatioh  of  Rulb. 

A  railroad  company  has  a  rieht  to  require  their  bnkemen  to  couple  oars  by  the 
n«e  of  coupling  sticlu;  and  where  a  rule  containing  such  a  requirement  is  made 

>8ee  note  on  next  page. 
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knoWn  to  the  bnitcbraAti,  md  b  aHenUd  to  by  h!ni,  It  will  ba  deemed  part  of  tbe 
contract  of  eervioa.  In  sach  q»m,  if  a  brakeman  attempts  to  couple  cars  by  band, 
he  cannot  recover  damages  for  injuries  received,  unless  ne  shows  that  such  a  coup- 
ling could  not  have  been  safely  made  with  a  conplinft  stlclc.' 

8.  8tana^^,  for  app«Uant.  Adams  A  Mi»hmer  and  &.  M.  Wright,  toi 
appellee. 

Elliott,  J.  Millard  Spurlin  was  in  the  service  of  the  appellant  as  a  brake- 
man  and  waa  killed,  while  engaged  in  the  line  of  his  duty,  in  coupling  cars. 
The  complaint  of  the  appellee.  Who  sites  as  the  administrator  uf  Spurlin, 
alleges,  among  other  things,  that  "the  defendant  c&relessly,  negligently,  and 
contrary  to  Its  duty,  had  in  its  use  and  control  on  said  railway  at  Lewis  Creek 
station,  Shelby  county,  Indiana,  two  freight  cars  which  were  unsafe  and  un« 
suitable  in  their  construction,  in  the  manner  following,  to-wit:  That  through 
the  heavy  beam  across  one  of  said  cars  there  projected  a  large  iron  rod  for 
the  distance  of,  to-wit,  four  inches  beyond  said  beam,  and  about,  to-wlt,  two 
feet  from  the  draw-bar  on  Said  beam,  and  that  on  the  other  of  said  cars  there 
projected  a  large  cast-iron  stirrup  or  post  socket  for  the  distance  of,  to-wlt,  six 
inches  from  the  heavy  beam  across  the  end  of  said  car;  the  stirrup  or  socket 
being  bolted  to  said  beam  about,  to-wit,  two  feet  from  the  draw-bar  thereon, 
and  that  said  cars  were  so  unsafely  and  insecurely  constructed,  that.  When 
they  were  being  coupled  together,  the  said  iron  bolt  and  said  iron  stirrup  or 
socket  were  almost  opposite  each  other,  ahd  with  no  more  of  space  between 
them  than,  to-wit,  three  inches.  And  the  plaintiff  says  that,  in  order  to 
couple  said  oars  together,  it  was  necessary  for  the  brakeman  performing  said 
duty  to  go  between  said  car  in  which  was  said  iron  bolt  and  the  other  car,  and 
insert  the  link  and  bolt  at  their  proper  places  in  tlie.draW-bars;  he  necessarily 
standing,  at  the  time,  at  such  distance  from  the  dead-woods  aforesaid  as  to  be 
between  said  bolt  and  said  stirrup  or  socket  on  tlie  other  ear.  And  the  plaiii- 
tiff  says  that  on  the  day  and  at  said  station,  while  the  freight  train  on  whicti 
the  said  decedent  was  employed  was  engaged  in  switching  and  moving  and 
shifting  freight  cars,  the  said  decedent,  ih  the  performance  of  his  duty,  went 
between  the  two  cars  above  described  to  couple  them  together,  one  of  said 
cars  standing  still,  while  the  other  was  being  pushed  along  the  track  by  the 
engine  towards  the  first  named  Car,  the  decedent  necessarily  standing,  at  the 
time,  at  such  a  distance  from  the  d^d-woods  aforesaid  as  to  be  between  said 
bolt  and  the  said  stirrup  or  socket  oh  the  other  car;  that,  while  so  standing 
there  engaged  in  coupling  said  cars  together,  the  said  cars  were  pushed  to- 
gether by  said  engine,  and  the  decedent  was  caught  between  said  bolt  and 
said  stirrup  or  socket,  and  his  body  was  so  crushed,  pressed,  and  Injured 
tliereby  that  he  died  in  said  county  in  15  minutes  thereafter,  as  the  result  of 
said  injuries  occasioned  as  aforesaid;  and  that  if  said  cars  had  been  safely, 
suitably,  and  properly  constructed,  said  injuries  and  death  would  not  have  oc- 
curred. The  plaintiff  also  says  that  said  injuries  were  received  without  any 
fault  or  negligence  on  the  part  of  said  decedent." 

The  appellant  answered  in  several  paragrajihs,  but  we  regard  the  control^ 
ling  question  the  same  upon  all  of  these  paragraphs;  for  the  sufBciency  of  all 
of  them  depends  upon  what  is  alleged  to  be  a  contract  entered  into  between 
appellant  and  the  appellee's  Intestate.  That  contract  is  averred  to  be  evi- 
denced by  a  circular  issued  by  the  appellant,  and  assented  to  by  the  intes- 
tate. Omitting  immaterial  and  formul  parts,  the  circular  and  the  alleged 
agreelnent  of  the  decedent  read  as  follows: 

"Ckjupllngcars  bv  hand  is  dangerous  and  unnecessary.  This  work  can  hi 
as  effectually  done  by  the  use  of  a  coupling  stick,  which  will  be  supplied  to 

'Respectinft  the  Itabtlity  of  the  uiaster  for  defective  or  dangerous  machinery  and  ap- 
pliances, see  White  v.  Nonantum,  (Mass.)  11  N.  E.  Rep.  75,  and  liote;  Rice  v.Kiog,  Id. 
101;  Bogeisl  v.  Ludlow  Manufg  Co.,  Id.  77;  Steiler  t.  Hart,  (Mich.)  82  N.  W.  Rep.  876. 
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employes  by  yard-masters  at  Louisville,  Jeffersonville,  Columbus,  Madison, 
and  Indianapolis.  From'  this  date  the  company  will  not  assume  any  liability 
or  pay  any  expenses  incurred  by  employes  on  account  of  injuries  received  in 
coupling  cars.  E.  W.  McKenna,  Superintendent 

"I  hereby  acknowledge  the  receipt  of  a  copy  of  the  above  circular. 

"M.  Spoblin." 

It  is  averred  in  the  answer  that  during  all  the  time  that  Spurlin  was  in  tho 
appellant's  service  a  full  supply  of  coupling  sticks  was  kept  with  tlie  yard- 
masters  at  Louisville,  Jeflersonville,  Columbus,  Madison,  and  Indianapolis, 
"and  that  the  said  Millard  Spurlin,  althougli  he  might  and  could  readily  have 
supplied  himself  with  one  of  the  said  coupling  sticks  at  any  one  of  said 
places,  or  from  the  caboose  of  said  train,  where  there  was  a  supply,  and  of  which 
he  had  knowledge,  failed  to  do  so,  and  attempted  to  and  made  said  coupling, 
Whereby  he  was  injured  as  complained  of,  by  hand.  It  is  denied  that  dece- 
dent was  in  any  manner  obligated,  or  that  it  was  his  duty,  to  make  said  coup- 
ling other  than  by  the  use  of  a  coupling  stick,  and  it  is  averred  that,  had  he 
used  one  of  said  coupling  sticks,  it  would  not  have  been  necessary  for  him  to 
go  or  stand  between  said  bolt  and  said  stirrup  or  socket. " 

It  is  undoubtedly  the  duty  of  the  employer  to  provide  the  employe  with  a 
safe  working  place,  and  with  safe  maclilnery  and  appliances.  The  employer 
is  not  bound  to  exercise  the  highest  degree  of  skill  and  care  in  discharging 
this  duty,  but  he  is  required  to  exercise  ordinary  care  and  skill.  Kruger  v. 
LouisvUle,  etc.,  Co.,  UN.  E.  Bep.  957.  (May  17, 1887;)  Bradbury  v.  Qoodtoin, 
108  Ind.  286,  9  N.  E.  Rep.  302;  Pittsburgh, etc.,  Co.y.  Adams,  105  Ind.  151. 
5  N.  E.  Rep.  187;  Baltimore,  etc.,  Co.  v.  Rowan,  104  Ind.  88,  3  N.  E.  Bep. 
627;  Indiana  Car  Co,  v.  Parker,  100  Ind.  181,  and  cases  cited.  This  duty 
is  one  which  the  law  enjoins  upon  the  master,  and  it  is  one  which  cannot  be 
80  delegated  as  to  relieve  him  from  responsibility.  The  agent  to  whom  it  is 
intrusted,  whatever  his  rank  may  be,  acts  as  the  master  in  discharging  it.  He 
is  in  the  master's  place.  Kruger  v.  Louisoille,  etc.,  Co.,  supra,  and  cases 
cited;  Indiana  Car  Co.  v.  Parker,  supra,  and  cases  cited;  Northern  Pae. 
R.  Co,  V.  Herbert,  6  Sup.  Ct.  Rep.  590, 33  Alb.  Law  J.  288.  In  the  case  last 
cited  the  authorities  are  reviewed,  and  the  court  said:  "This  duty  he  cannot 
delegate  to  a  servant  so  as  to  exempt  himself  from  liability  for  injuries 
caused  to  another  servant  by  its  omission.  Indeed,  no  duty  required  of  him 
for  the  safety  and  protection  of  his  servants  can  be  transferred  so  as  to  exon- 
erate him  from  such  liability." 

These  principles,  so  conBdently  relied  upon  by  the  appellee,  by  no  means 
solve  the  questions  presented  by  these  answers.  Duties  rest  upon  the  em- 
ploye as  well  as  upon  the  employer.  Obligations  are  imposed  upon  the  one 
by  law,  as  well  as  upon  the  other.  One  of  these  obligations  imposed  upon 
those  who  enter  another's  employment  is  that  he  shall  assume  the  risks  and 
dangers  incident  to  that  employment  which  are  known  to  him,  or  which  by 
the  exercise  of  reasonable  care  he  might  have  known.  No  one  is  bound  to 
remain  in  a  service  which  he  is  informed  is  dangerous;  and,  if  an  employe 
does  voluntarily  continue  in  the  master's  service  after  notice  of  its  dangers,  he 
assumes  all  risks  arising  from  tlie  known  dangers.  Vmback  v.  Lake  Shore, 
etc.,  R.  Co.,  83  Ind.  191;  Louisville,  etc.,  Co,  v.  Orr,  84  Ind.  50;  Bradbury 
V.  Goodwin,  supra;  Lake  Shore,  etc.,  Co.  v.  Stupak,  8  N.  E.  Rep.  630; 
Indiana,  etc.,  Co.  v.  Dailey,  10  N.  E,  Rep.  631,  (this  term;)  Hatt  v.  Nay, 
10  N,  E.  Rep.  807.  The  risks  which  the  employe  assumes  are,  however,  such 
as  are  incident  to  his  service,  and  such  as  arise  in  cases  where  ordinarily  safe 
machinery  and  appliances  are  provided.  If  machinery  of  an  unusual  and  more 
dangerous  character  is  provided,  and  tl:e  employe  has  no  notice  of  the  danger, 
then  he  does  not  assume  the  risk  attendant  upon  its  use.  Baltimore,  etc.,  Co. 
T.  Rowan,  supra.  If  the  deceased  continued  in  the  master's  service  after  the 
danger  of  coupling  cars  was  made  known  to  him  as  incidental  to  his  servioe. 
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he  voluntarily  assumed  the  risk,  and  it  is  very  doubtful  whether  the  com- 
plaint is  good.  This  we  say  because  it  does  not  aver  that  the  cars  were 
not  ordinary  ones,  and  the  danger  from  coupling  them  an  unusual  one.  But, 
as  no  assault  is  made  upon  the  complaint,  we  do  not  pass  upon  its  sufficiency. 
It  is  necessary,  however,  to  speak  of  the  cliaracter  of  the  complaint,  for  the 
question  is  whether  the  answer  is  good  to  the  complaint  as  drawn,  and  not 
whether  it  would  be  good  in  any  case.  It  is  difficult,  we  may  further  add,  to 
perceive  how  this  action  can  be  maintained  without  showing  that  the  danger 
was  not  incident  to  the  service,  or  the  cars  of  an  unusual  kind;  but  on  this 
phase  of  the  subject  we  express  no  direct  opinion. 

The  circular  warns  the  employes  that  the  coupling  of  all  cars  by  hand  is 
dangerous.  Its  warning  is  not  confined  to  cars  of  a  particular  class,  but  it 
extends  to  all  kinds  and  all  classes.  Nor  is  it  simply  a  warning  notice.  It  is 
much  more.  It  is  a  warning  and  a  direction.  It  instructs  all  employes  to 
couple  all  cars  with  a  coupling  stick,  and  forbids  the  coupling  by  hand.  This 
is  its  legal  meaning  and  effect.  By  clear  and  necessary  implication,  it  forbids 
the  coupling  of  cars  by  hand,  and  commands  that  it  be  always  done  by  the  in< 
struments  provided  for  that  purpose.  We  very  much  doubt  whether  an  em- 
ploye who  remains  in  service  after  such  a  warning,  and  who  disobeys  the  in- 
structions received  from  his  employer,  can  recover  without  at  least  affirmatively 
showing  that  obedience  would  have  caused  greater  danger  than  disobedience,  or 
that  obedience  was  not  practicable  nnder  the  circumstances  of  ttie  particular 
case.  Biizzell  v.  Laconia,  etc.,  Co..  48  Me.  113;  Brazier  v.  Railroad  Co.,  38 
Pa.  St.  104;  Mad  Kiver  R.  Co.  v.  Barber,  5  Ohio  St.  541;  Senior  v.  Ward.  1 
£1.,  &  £1.  385.  It  is  difficult  to  conceive  any  principle  upon  which  an  em- 
ployer can  be  held  liable  to  an  employe  who  disobeys  instructions  without 
cause  or  excuse.  Analogous  caaea  seem  to  declare  against  the  right  of  re- 
covery; for,  to  mention  one  of  many,  even  a  passenger  who  violates,  without 
excuse,  the  rules  of  a  carrier,  cannot  maintain  an  action.  We  are  strongly 
inclined  to  the  opinion  that,  where  there  is  a  disobedience  of  instructions,  there 
can  be  no  recovery  by  the  employe  unless  he  shows  that  obedience  would 
have  augmented  the  danger,  or  that  it  would  have  been  impracticable.  But 
we  need  not  decide  this  question,  for  the  answers  carry  us  beyond  it.  Wiiile 
it  is  not  necessary  to  decide  the  questions  we  have  just  adverted  to,  it  is  never- 
theless proper  to  speak  of  them,  since  what  we  have  said  is  logically  connected 
with  what  follows  upon  the  ruling  question  in  the  case. 

We  regard  the  circular,  and  the  acts  performed  under  it,  as  constituting  it 
a  contract.  By  formally  acknowledging  the  receipt  of  the  circular,  and  con- 
tinuing in  the  service  of  the  company,  the  decedent  made  its  terms  part  of  the 
contract  with  his  employer.  It  was  in  the  natureof  a  statement  to  him  of  the 
terms  upon  which  the  company  Would  continue  him  in  its  service.  It  asserts, 
if  not  in  express  termis,  by  clear  implicatioil,  that  cars  must  not  be  coupled 
by  hand;  that  they  must  be  coupled  by  the  use  of  the  appliances  provided, 
and  that,  if  they  are  coupled  by  hand,  the  company  will  not  be  liable  for  in- 
juries received  by  its  employes.  These  are  the  terms  of  the  contract  of  hir- 
ing. There  are  many  cases  in  the  books  holding  that  the  rules  adopted  by 
the  employer,  and  made  known  to  the  employe,  enter  into  and  form  part  of 
the  contract.  Payne  v.  Western,  etc.,  R.  R.,  13  Lea,  507,  49  Amer.  Rep.  666; 
Carew  v.  Rutherford,  106  Mass.  1,  14;  Hetywood  v.  Tillson,  Ih  Me.  225,  46 
Amer.  Rep.  373;  Collins  v.  New  England  Iron  Co.,  115  Mass.  23;  Bradley 
V.  Salmon  Falls,  etc.,  Co.,  30  N.  H.  487.  It  is,  indeed,  not  simply  the  right 
of  the  employer  to  adt^t  proper  rules,  but  it  is  his  duty  to  do  so.  Abel  v. 
President,  etc.,  9  K.  E.  Rep.  325;  Vose  v.  Lancashire  Railroad,  2  Hurl.  & 
N.  728 ;  Haynes  v.  East  Tenn.  R.R.,S  C!old.  222.  Even  in  the  case  of  a  pas- 
senger, the  rule  is  that  the  regulations  of  the  carrier  enter,  to  some  extent  at 
least,  into  the  contract  of  the  parties.  Chicago,  etc.,  Co.  v.  Bills,  104  Ind.  13, 
3  N.  E.  Rep.  611;  W.  U.  Tel.  Co.  v.  Harding,  103  Ind.  505, 511, 3  N.  E.  Hep; 
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172;  Ohio,  etc., Co.  t.  ilj)p;etoA)fa,  52  In(].S4Q}.  Pitt$hurgh,  eUs.,  Co.  v. N'ugum, 
50  Ind.  141,  19  Amer.  Bep.  703.  It  Is  obvious  Uiat  a  business  requiting  the 
employment  of  many  persons  could  not  be  properly  conducted  without  a  83^8- 
teiu  of  rules,  and  it  is  equally  clear  that  the  rules  would  be  of  little  force  un- 
less they  formed  a  part  of  the  contract  between  the  employer  and  employe. 
If  they  did  not  constitute  an  element  of  the  contract,  they  would  protect 
neither  the  master  nor  the  servant;  a,nd  unless  the  master  may  prescribe 
rules,  and  exact  obedience  to  them,  he  cannot  control.  Lis  own  business.  It 
seems  quite  dear  on  principle  that  the  eraplco'er  may  adoptt  reasonable  rales, 
and  that,  when  brought  to  the  knowledge  of  the  employ«,  they  constitute 
an  element  of  the  contract.  The  decided  cases  recognize  this  general  rule, 
although  there  seems  to  be  some  difference  in  the  course  pursued  in  giving  it 
practi^  effect.  Ford  v.  Mtohburg,  etc.,  S.  Co..  110  Mass.  240;  Sprang  r. 
Boston  a  A.  B.  R.,  58  N.  Y.  56;  Memphis,  eto.,  Co,  v.  Thomas,  51  Miss.  637; 
Louiamlle,  etc.,  Co.  v.  FrawUy,  9  N.  £.  Bep.  594. 

Where  a  person  enters  the  service  of  another,  knowing  the  rules  prescribed 
by  his  employer,  he  impliedly  undertaken  to  obey  tlieae  rules,  and  this  under- 
taking  enters  Into  his  contract.  An  undertaking  implied  by  law  is  as  much 
a  part  of  the  contract  aa  its  express  stipulations.  Long  v.  Straw,  107  Ind. 
104,  6  N.  £.  Bep.  123,  and  7  N.  £.  Bep.  763.  It  needs  but  little  argument 
to  prove  that  one  who  enters  a  service  governed  by  rules  which  are  known 
to  him  contracts  to  perform  service  under  those  rules.  It  is  evident  that 
this  must  be  so,  or  else  the  cases  which  hold  that  it  is  a  breach  of  duty  on  the 
part  of  the  master  not  to  make  rules,  as  well  as  those  which  hold  that  it  is  a 
breach  of  duty  for  the  employe  to  violate  them,  are  not  well  decided;  and 
that  they  are  not  correctly  decided  cannot  be  granted,  so  that  the  conclusion 
must  be  that  the  rules  form  an  element  of  the  contract  of  service.  If  regula- 
tions are  not  part  of  the  contract,  then  they  create  no  dut^  on  the  part  of  the 
master,  and  impose  no  obligations  on  the  employe.  If  there  is  no  duty,  there 
is  no  liability ;  and  yet,  as  we  have  seen,  the  cases  all  agree  that  there  is  a 
liability  while  there  is  a  breach  of  known  rules.  It  cannot  be  possible  that  a 
servant  may  discharge  bis  duties  as  he  sees  fit,  regardless  of  the  rules  pre- 
scribed by  the  master.  To  affirm  that  he  can,  would  be  to  strip  the  master  of 
all  authority  over  his  own  business,  and  leave  him  powerless  to  instruct  or 
command.  If  the  master  has  authority,  and  gives  it  expression  in  rules  duly 
made  known  to  bis  employes,  ttiey.  by  accepting  service,  agree^  as  part  of 
their  contract,  that  they  will  obey  these  rules.  If  this  be  not  so,  then  there 
can  be  no  systematic  government  of  the  master's  business,  nor  any  definite 
rule  for  determining  the  rights  and  duties  of  the  parties,  whej'e  the  relation 
of  master  and  servant  existo.  There  is  some  oqnflict  in  tb^  authorities  upon 
the  question  whether  a  contract  exonerating  the  employer  from  liability  for 
negligence  is  valid.  Roeaner  v.  Hermann,  8  Fed.  Bep.  782;  Western  H.  Co. 
T.  Bishop,  50  Qa.  465.  But  we  do  not  enter  this  field  of  conflict.  It  is  not 
necessary  for  us  to  do  so,  because  we  need  go  no  further  than  determine  that 
a  master  may  lawfully  contract  that  bia  employes  shall  use  certain  designated 
appliances  in  performing  the  duties  of  their  services. 

Our  decision  ia  that  tiie  conti-act  before  us  ia  a  valid  one,  so  far  as  it  af- 
fects the  case  made  by  the  complaint;  for  we  regard  it  as  an  undertaking  tlmt 
the  employes  shall  use  a  designated  appliance.  It  is  not,  so  far  as  concarna 
the  question  now  before  us,  a  contract  that  the  employer  shall  not  in  any  event 
be  liable,  but  it  ia  an  agreement  that  th«  employer  will  not  be  liable  unless 
the  appliances  provided  by  him  are  used  as  he  directs.  The  contract  applies 
to  the  coupling  of  all  cars,  and  the  employe  agrees  to  use  the  coupling  stipk 
in  all  cases.  The  employer  bud  the  right,  therefore,  to  assume  that  the  em- 
ploys would  not  undertake  to  couple  cars,  no  matter  what  their  kind  or 
class,  without  making  use  of  the  coupling  stick.  If  a  coupling  could  have 
b^en  safely  made  with  a  coupling  stick,  then  there  is  no  liability,  whatever 
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may  have  been  the  kind  of  cats  the  emploje  was  reqniied  to  connect.  The 
employer  was  not  bound  to  do  more  than  provide  such  cars  as  might  have 
been  safely  connected  by  the  use  of  the  appliance  which  the  employe  was  di- 
rected to  use.  There  can  be  no  liability,  at  least  until  it  is  made  to  appear 
that,  had  the  coupling  stick  been  used,  still  the  duty  of  coupling  could  not 
have  been  safely  performed,  or  that,  under  the  circumstances,  it  was  not 
practicable  to  use  the  appliance  selected  by  the  employer. 

The  presumption  is  that  the  master  has  performed  his  duty.  Hard  v.  Sail' 
road  Co.,  32  Vt.  473;  Wood,  Mast.  &  Serv.  708;  3  Wood,  By.  Law,  1468. 
This  presumption  the  employe  must  overcome;  for  it  stands,  until  over- 
thrown, as  a  prima  facie  case.  Iface  v.  Flack,  90  Ind.  205.  It  must  there- 
fore be  held  that  the  appellant  discharged  its  duty  unless  the  contrary  has 
been  affirmatively  shown,  and  this  leads  to  the  conclusion  that  the  presump- 
tion is,  in  the  absence  of  countervailing  facts,  that  the  appellant  did  provide 
such  cars  as  might  have  been  safely  coupled  by  the  use  of  the  coupling 
stick.  It  was  incumbent  on  the  appellee  to  overthrow  this  presumption,  for 
until  overthrown  it  stands  in  his  way  to  a  recovery.  Where  the  contract  re- 
quires that  the  employe  shall  use  appliances  designated  by  the  master,  and  he 
foils  to  do  so,  the  master  cannot  be  deemed  in  fault  unless  something  more  is 
made  to  appear.  Nor  can  the  master  be  deemed  in  fault  for  providing  cars 
that  cannot  be  safely  coupled  by  hand,  when  he  has  required  his  employes 
not  to  couple  by  hand  in  any  case,  but  to  use  the  coupling  stick  in  every 
case.  Where,  as  here,  the  agreement  is  that  the  employe  will  couple  cars  in 
the  designated  manner,  the  master  is  bound  to  use  reasonable  care  to  provide 
cars  that  may  be  safely  coupled  in  that  manner,  but  is  not  bound  to  furnish 
oars  that  cannot  be  safely  coupled  in  the  manner  forbidden  by  the  contract  of 
service.  The  utmost  that  can  l>e  conceded  to  the  complaint  in  this  case,  if, 
indeed,  so  much  can  be  conceded.  Is  that  it  shows  an  actionable  breach  of  duty 
in  failing  to  provide  cars  that  could  be  coupled  by  hand  without  injury  to  the 
brakemen.  The  complaint,  conceding  its  sufficiency,  is  sufficient  only  be- 
cause it  shows  a  negligent  breach  of  duty  in  failing  to  furnish  cars  that  might 
be  safely  coupled  by  hand.  The  theory  of  the  complaint  is  that  it  was  proper 
to  couple  by  hand;  the  appellant  did  not  provide  such  cars  as  could  l>e  safely 
coupled  in  that  manner;  therefore  it  is  liable.  The  complaint  makes  &pritna 
/aeie  case,  if  it  makes  one  at  all,  only  upon  the  hypothesis  that  it  was  the 
appellant's  duty  to  provide  cars  that  might  with  safety  be  coupled  by  hand; 
and.  if  this  hypothesis  is  destroyed,  ihe  prima  fade  case  fails.  The  answer 
does  destroy  this  prima  facte  case,  because  it  shows  that  it  was  a  breach  of 
duty  by  the  employe  to  undertake  to  couple  the  cars  by  hand,  and  because  it 
shows  that  the  obligation  resting  on  the  appellant  was  that  of  providing  cars 
which  might  safely  be  coupled  by  the  use  of  the  coupling  stick.  The  duty  of 
the  master,  under  the  contract  of  service,  was  to  provide  cars  that  might  be 
coupled  without  danger  by  the  use  of  a  coupling  stick,  and  not  to  provide 
cars  that  might  be  safely  coupled  by  hand.  If  tUs  was  the  appellant's  duty, 
then  it  is  manifest  that,  to  constitute  a  cause  of  action,  there  must  be  facts 
showing  a  breach  of  this  duty. 

We  regard  the  answer  as  presenting  at  least  a^  prima  facie  defense,  and  this 
is  sufdcient  to  drive  the  appellee  to  b  reply.    Judgment  reversed. 


(lU  Ind.  238) 

WOBIiET  V.  SiPB. 

{8u,pr«m»  Onot  of  Indiana.    Jane  14. 1887.) 
CJonnACi— CoFBmoir— Statttb  or  Fbauik. 

A  oomplaint  ailing,  in  substance,  that  the  plaintiff's  hosband  sold  to  the  d«> 

fnubmt  certain  land  owned  by  bini ;  that  the  cx>iuideratlon  for  the  land,  and  tat 

the  conveyance  by  ber  and  her  husband,  waaa  promise  by  the  defendant  to  pay  her 

$600;  that  it  was  agreed  that  defendant  should  sell  tba  land  ai  loon  as  he  coali^ 

T.12N.E.no.4 — 25 
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procure  a  parchaser,  and  pay  to  plaintiff  said  $600;  that  he  had  had  frequent  op- 
portnnUies  to  sell  the  land  for  full  valne,  bnt  neglected  and  refused  to  do  ao,  and 
refused  to  pay  said  $600,  denying  any  promise  to  do  so,  and  denying  any  obliga- 
tion to  pay  plaintiff  any  sam  whatever, — ^is  Kood  on  demurrer,  and  the  contract  i« 
not  within  the  statute  of  frauds. 

Appeal  from  circuit  court,  Delaware  county. 

C.  W.  Moore  and  Gregory  &  Silverburg,  for  appellant.  W.  W.  Orr  and  /. 
B.  Mellett,  for  appellee. 

ZoiXABS,  C.  J.  Appellee  alleged  in  her  complaint,  in  substance,  that  In 
1879  her  husband  was  the  owner  of  a  tract  of  land  which  he  sold  to  appellant; 
that  the  consideration  for  the  land,  and  the  conveyance  by  her  and  her  hus- 
band, was  a  promise  on  the  part  of  appellant  to  pay  to  her  the  sum  of  $500 ;  that 
It  was  agreed  that  appellant  should  sell  the  land,  after  it  should  be  conveyed  to 
him,  as  soon  as  he  could  procure  a  purchaser  therefor,  and  pay  to  appellee  the 
agreed  sum  of  0500;  that  appellant  had  had  frequent  opportunities  to  sell  the 
land  for  its  full  value,  but  bad  neglected  and  refused  to  sell  it;  that  he  had 
refused  to  pay  to  her  the  $500;  denied  ever  having  promised  to  pay  the  same; 
and  claimed  that  he  was  not  under  any  obligations  to  pay  her  that  or  any  other 
amount.  The  court  below  overruled  a  demurrer  to  the  complaint.  That  rul- 
ing  appellant  has  assigned  as  error. 

His  contention,  as  we  understand  the  argument  of  counsel,  is — First,  that 
the  complaint  shows  that  the  amount  is  not  due;  in  other  words,  that,  accord- 
ing  to  the  averments  in  the  complaint,  the  amount  was  not  to  be  paid  until 
appellant  should  sell  the  land,  and  that  it  was  a  matter  purely  optional  with 
hi£a  as  to  when  he  should  sell  it.  Second,  that,  as  the  agreement  to  pay  to 
appellee  the  $500  was  not  in  writing,  it  was  within  the  statute  of  frauds,  and 
cannot  be  enforced,  (1)  because  it  was  a  contract  for  the  sale  of  land;  and  ^2) 
because  it  was  a  contract  not  to  be  performed  within  one  year.  Rev.  St.  1881, 
§  4904.  That  there  was  a  sufficient  consideration  for  the  promise  is  clear. 
The  release  of  appellee's  inchoate  interest  in  the  land  was  a  sufficient  consid- 
eration. Jarboe  v.  Severin,  85  Ind.  496;  Hollovxll  v.  Simonson,  21  Ind.  398; 
Brovon  v.  Rawlings,  72  Ind.  505.  Here,  however,  it  appears  from  the  aver- 
ments in  the  complaint  that  the  consideration  for  the  agreement  on  appellant's 
part  wiis  not  only  the  relinquishment  by  appellee  of  her  inchoate  interest  in 
the  land,  but  also  the  sale  and  conveyance  of  the  land  by  the  husband.  The 
contract  which  appellee  is  seeking  to  enforce  is  clearly  not  a  contract  for  the 
sale  of  land.  The  sale  of  the  land  was  perfected  and  fully  executed  by  the 
execution  of  the  deed,  and  the  possession  given  to  and  accepted  by  appeUant. 
Nothing  remained  but  the  payment  of  the  purchase  money.  That  may  be 
recovered  notwithstanding  the  statute.  Sands  v,  Thompson,  43  Ind.  18,  (22;) 
Huston  V.  Stewart,  64  Ind.  388,  (395;)  Reyman  v.  Mosher,  71  Ind.  596;  4r. 
nold  v.  Steplienson,  79  Ind.  126.  Nor  was  the  contract  for  payment  set  up  in 
the  complaint  within  that  clause  of  the  statute  which  provides  that  no  action 
shall  be  brought  upon  any  agreement  not  to  be  performed  within  one  year  un- 
less the  agreement  is  in  writing.  Hill  v.Jamieson,  16  Ind.  125;  Fall  v.  ffaz- 
elrigg,  45  Ind.  576;  Baynes  v.  Chastain,  68  Ind.  376.  (380;)  Cole  v.  Wright, 
'70  Ind.  179,  (197.)  The  demurrer  admits  as  true  the  averments  of  the  com- 
plaint that  appellant  agreed  to  sell  the  land,  and  pay  to  appellees  the  $500  as 
soon  as  be  could  find  a  purchaser;  that  he  had  had  frequent  oppoi-tunities  to 
sell  it  for  its  full  value,  but  neglected  and  refused  to  sell,  and  finally  denied 
the  existence  of  any  agreement,  or  any  liability. 

Whatever  might  otherwise  be  said  of  the  agreement  to  pay,  and  the  duty  of 
the  appellant  to  sell  the  land  within  a  reasonable  time,  it  is  certain  that  be 
cannot  deny  the  existence  of  the  agreement,  and  at  the  same  time  insist  upon 
its  terms  to  show  that  the  amount  is  not  due.  Having  denied  the  existence 
of  the  agreement,  and  having  refused  to  pay  upon  that  ground,  he  is  no  longer 
ixi  a  position  to  insist  that  the  amount  cannot  become  due  until  the  sale  of  tbe 
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land,  and  that  he  may  consult  his  own  convenience  aa  to  when  he  shair  sell  it. 
Durland  y.Fitcaim,  61  Ind.  426,  and  cases  there  cited;  Fry  v.Zouisville, 
ir.  A.  &  a.  Ry.  Co.,  103  Ind.  265,  2  N.  E.  Rep.  744. 

The  demurrer  to  the  complaint  was  properly  overruled.  There  is  evidence 
tending  to  sustain  the  verdict  and  judgment  in  favor  of  appellee.  This  court 
cannot,  therefore,  reverse  tlie  judgment  upon  the  weight  of  the  evidence. 
Judgment  afiSrmed,  with  costs. 


au  Ind.  223) 

Walker  and  another  v.  Hnx  and  othete 

{Supreme  Court  of  Indiana.    June  14,  1887.) 

1.  Afpeal— CLebz's  Cebtipioatx— iKroBMALTTT— Motioh  to  Dismisb— Waiv«k. 

The  certificate  of  the  clerk  to  the  transcript  of  a  record  that  it  is  a  "  traeand  coi^ 
rect"  copy,  instead  of  a  "true  and  complete"  copy,  as  required  by  statute,  will 
not  be  cause  for  dismissing  the  appeal  where  it  has  been  submitted  by  agreement, 
and  a  long  period  has  elapsed  between  such  submission  and  the  filing  of  the  mo- 
tion to  dismiss. 

2.  Same-^oiht  AsaiGHUENT  or  Ebbob. 

A  Joint  assignment  of  error  must  be  good  as  to  all  who  Join  therein,  or  it  will 
not  oe  good  as  to  any  of  them. 

8.  QuiETiRO  TiTLB— TriLB  TO  Sdppobt  Acnow— Fobmkb  Adjudication. 

To  a  complaint  to  qniet  title,  the  plaintifib  claiming  title  as  the  only  heirs  of  a 
deceased  brother,  an  answer  that  such  brotlier,  in  his  life-time,  bad  brought  an  ao- 
tion  against  the  defendants'  grantor  to  recover  the  real  estate  in  controversy,  and 
had  been  adjudged  therein  not  to  be  the  owner  thereof,  and  not  to  be  entitled  to 
possession,  is  sulflcient  upon  demurrer.  It  does  not  matter  that  the  former  judg- 
ment did  not  establish  such  grantor's  title,  as  the  plaintifi  must  recover  on  the 
strength  of  his  own  title,  regardless  of  the  weakness  of  that  of  his  adversary. 

4.  JVDOMKIIT— COLLATKBAL  ATTACK — CiRODIT  OB  FbOBATX  CoDBT. 

Where  a  circuit  or  probate  court  has  jurisdiction  of  the  parties  and  subject- 
matter  of  an  action,  or  of  a  proceeding  to  sell  real  estate,  its  judgmeut,  however  o^ 
roneons,  cannot  be  collaterally  attacked. 

6.  LiitiTATioiT  or  Actions — Advkbsb  Possbssion — ^VoiD  Jttdicial  Sale. 

Where  adverse  possession  of  real  estate  has  been  held  continuously  under  a  deed 
of  purchase  at  guardian's  sale  for  more  than  16  year?,  neither  an  action  of  eject- 
ment nor  to  quiet  title  can  be  maintained,  although  the  sale  and  conveyance  were 
al>solutely  void. 

6.  Saxb— IiJPAiroy.  • 

Under  Rev.  St.  Ind.  1881,  |  298,  providing  that  "  any  person  being  nnder  legal 
disabilities  when  the  cause  of  action  accrues,  may  bringhis  action  within  two  years 
after  the  disability  is  removpd,"  the  statute  of  limitations  b^ins  to  run,  even 
against  an  infant,  when  the  cause  of  action  accrues;  and,  if  the  full  limitation  ex- 
pires during  such  infancy,  then  be  has  two  years  after  the  removal  of  this  disability 
in  which  to  bring  his  action,  and  no  more. 

7.  Sakb — Tacking  Disabilities. 

In  order  to  prevent  the  running  of  the  statute  of  limitations,  the  disability  most 
be  continuing  from  the  first;  for  one  disability  cannot  be  taclced  to  another,  and, 
when  the  statute  begins  to  run,  no  subsequent  disability  will  impede  it. 

Appeal  from  circuit  court,  Jennings  county. 

Ttwmas  T.  Walker  and  Dan  Wauyh,  for  appellants.  2*.  C.  Batehdor,  for 
appellees. 

HowK,  J.  This  was  a  suit  by  the  appellants,  Thomas  T.  Walker  and 
Eleanor  Baxter,  as  plaintiffs,  against  the  appellees,  Joanna,  Mary,  Carrie,  and 
Emma  Hill,  as  defendants,  in  a  complaint  of  three  paragraphs.  The  first 
paragraph  was  a  complaint  in  the  ordinary  form,  to  recover  the  possession  of 
certain  described  real  estate  in  Jennings  county;  and  the  second  and  third 
paragraphs  were  each  a  complaint  to  quiet  the  appellants'  title  to  the  same 
real  estate  as  against  the  appellees.  The  cause  was  put  at  issue,  and  tried 
by  the  court,  and,  at  the  appellants'  request,  the  court  made  a  special  finding 
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of  the  facts,  and  stated  Its  conclusions  of  law  thereon,  In  favor  of  the  appel- 
lees, the  defendants  below.  Over  the  appellants'  exceptions  to  the  conclusions 
of  law,  the  court  rendered  judgment  against  them  for  appellees'  costs. 

The  appellees  have  Aled  a  written  motion  to  dismiss  this  appeal  upon  the 
ground  that  the  transcript  of  the  record  is  not  certified  by  the  clerk  below  in 
conformity  with  the  requirements  of  section  462,  Bev.  St.  1881.  The  objec- 
tion to  the  certificate  is  that  the  clerk  certifies  the  transcript  to  be  a  "true 
and  correct"  copy,  instead  of  "true  and  complete,"  in  the  language  of  the 
statute.  In  Anderson  v.  Ackerman,  88  Ind.  481,  where  the  same  objection 
wasmadeto  a  certified  transcript  of  a  judgment  offered  in  evidence,  it  was 
held  that  the  words  "true  and  complete,"  as  used  in  the  statute,  cannot  be 
regarded  as  technical;  and  the  words  "true  and  correct,"  as  used  in  the 
clerk's  certificate,  are  equivalent  in  meaning  to  thcstatutory  words.  Besides, 
this  appeal  was  submitted,  by  the  agreement  of  the  parties,  upon  the  tran- 
script as  now  certified,  without  any  objection  then  made  to  the  certificate;  and 
nearly  five  months  elapsed  after  such  submission  before  the  appellees  filed 
their  motion  to  dismiss  the  appeal  on  account  of  the  supposed  defects  in  the 
clerk's  certificate.  The  motion  came  too  late.  Such  a  purely  technical 
motion  most  be  made,  if  made  at  all,  on  the  first  appearance  of  the  moving 
party  in  this  court.  Otherwise  the  objection  will  be  regarded  as  waived. 
People's  Sav.  Bank  v.  Finney,  63  Ind.  460;  Field  v.  Burton,  71  Ind.  880; 
Easter  Y.  Severin,  78  Ind.  540;  Martin  ▼.  Orr,  96  Ind.  491. 

Upon  the  record  of  this  cause,  appellants,  Thomas  T.  Walker  and  Eleanor 
Baxter,  have  jointly  assigned  the  following  errors,  namely:  (1)  The  court 
erred  in  overruling  appellant  Walker's  separate  demurrer  to  the  second, 
third,  fourth,  and  sixth  paragraphs  of  appellees'  joint  answer.  (2)  The 
court  erred  In  overruling  appellant  Baxter's  separate  demurrer  to  the  second, 
third,  fourth,  and  sixth  paragraphs  of  appellee's  joint  answer.  (3)  The  court 
erred  in  overruling  appellant  Walker's  separate  demurrer  to  tlie  third  para- 
graph of  appellee  Joanna  Hill's  separate  answer.  (4)  The  court  erred  in 
overruling  appellant  Baxter's  separate  demurrer  to  the  third  paragraph  of  ap- 
pellee Joanna  Hill's  separate  answer.  (5)  The  court  erred  in  sustaining  ap- 
pellee Joanna  Hill's  separate  demurrer  to  the  second  paragraph  of  app<dlant 
Walker's  reply  to  the  second  and  sixth  paragraphs  of  appellees'  joint  answer. 
(6)  The  court  erred  in  sustaining  Joanna  Hill's  separate  demurrer  to  Walker's 
second  reply  to  the  third  paragraph  of  Joanna  Hill's  separate  answer.  (7) 
The  court  erred  in  sustaining  Joanna  Hill's  separate  demurrer  to  Baxter's 
second  reply  to  the  third  paragraph  of  Joanna  Hill's  separate  answer.  (8) 
The  court  erred  in  sustaining  Joanna  Hill's  separate  demurrer  to  Baxter's 
second  reply  to  the  second,  third,  and  sixth  paragraphs  of  appellees'  joint  an- 
swer. (9)  Thecourterredinsustainingappellees'jointdemurrerto Walker's 
second  reply  to  the  second  and  sixth  paragraphs  of  appellees'  joint  answer. 
(10)  The  court  erred  In  sustaining  appellees'  joint  demurrer  to  Baxter's  sec- 
ond reply  to  the  second,  third,  and  sixth  paragraphs  of  appellees'  joint  an- 
swer. (11)  The  court  erred  in  sustaining  Joanna  Hill's  separate  demurrer  to 
appellants'  joint  reply  to  the  fourth  paragraph  of  appellees'  joint  answer.  (12) 
The  court  erred  in  sustaining  appellees'  joint  demurrer  to  appellants'  joint 
reply  to  the  fourth  paragraph  of  appellees'  joint  answer.  (13)  The  court  erred 
in  its  conclusions  of  law  upon  its  special  finding  of  facts. 

The  point  is  made  by  the  appellees'  counsel,  and,  under  our  decisions,  it  is 
well  made,  that  the  first  10  errors  jointly  assigned  as  above  by  the  appellants 
herein,  are  not  well  assigned,  and  do  not,  nor  does  either  of  them,  present 
any  question  for  our  decision.  In  this  court  the  assignment  of  errors  con- 
stitutes the  complaint  of  the  appellants,  and,  like  a  complaint  in  a  trial  court, 
it  must  be  good  as  to  all  who  join  therein,  or  it  will  not  be  good  as  to  any  of 
them.  Where  two  or  more  appellants  join  In  one  assignment  of  errors,  if 
Uiey  jointly  complain,  in  any  specification  or  paragraph  of  such  asslgnmeat* 
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of  a  ruling  against  one  of  them  only  as  error,  such  specification  or  paragraph 
of  error  cannot  be  sustained  as  to  any  one,  becaase  it  is  not  well  assigned  by 
all  who  have  joined  in  such  assignment.  Hinlde  v.  STielley,  100  Ind.  88; 
Tueker  v.  Cotirad,  108  Ind.  349,  2  N.  E.  Eep.  803;  Hochstedler  v.  Hochsted- 
ler,  108  Ind.  506,  9  N.  £.  Bep.  467.  This  conclusion  disposes  of  the  first  10 
errors  complained  of  here  by  the  appellants,  and  we  pass  to  the  consideration 
of  the  eleventh  alleged  error,  namely,  thesustaining  of  Joanna  Hill's  separate 
demurrer  to  appellants'  joint  reply  to  the  fourth  paragraph  of  appellees'  joint 
answer. 

The  fourth  paragraph  of  appellees'  joint  answer  was  filed  as  a  partial  de- 
fense to  the  third  paragraph  of  appellants'  complaint.  It  was  shown  by  the 
allegations  of  the  third  paragraph  of  complaint  that  appellants'  father,  Will- 
iam B.  Walker,  prior  to  May  17,  1851,  died  intestate,  and  seized  in  fee-sim- 
ple of  the  real  estate  now  in  controversy,  and  that  he  left  as  his  only  surviv- 
ing children  and  heirs  at  law  the  two  appellants  and  one  John  Walker,  all  of 
whom  were  then  minors  under  the  age  of  21  years.  It  was  further  shown 
that  the  interest  of  said  John  Walker  in  such  real  estate  was  sold  and  con- 
veyed upon  the  petition  of  the  legal  guardian  of  John  Walker,  and  pursuant 
to  the  orders  of  the  proper  court,  to  tlie  Pern  &  Indianapolis  Bailrimd  Com- 
pany; and  that,  before  the  commencement  of  this  suit,  the  said  John  Walker 
died  intestate  and  without  issue,  leaving  the  appellants,  his  brother  and  sis- 
ter, as  his  only  heirs  at  law.  The  fourth  paragraph  of  appellees'  joint  answer 
was  pleaded  in  bar  of  that  part  of  the  third  paragraph  of  complaint  wherein 
appellants,  as  the  only  heirs  at  law  of  their  deceased  brother,  John  Walker, 
sought  to  have  their  title  as  such  heirs  quieted  in  and  to  the  real  estate  in 
controversy,  as  against  appellees.    In  such  fourth  paragraph  of  their  answer, 

appellees  alleged  that  in  the  life-time  of  John  Walker,  to- wit,  on  the 

day  of  February,  1858,  said  John  Walker  brought  an  action  for  the  recovery 
of  the  real  estate  now  in  controversy  against  one  William  Rowley,  in  the  Jen- 
nings circuit  court;  that  on  that  day,  and  for  a  long  time  afterwards,  Will- 
iam Bowley  was  in  possession  of  and  claiming  title  to  sach  real  estate  undor 
and  by  reason  of  the  aforesaid  guardians'  sides  and  conveyances,  and  under 
and  by  virtue  of  no  other  claim  or  title  whatever,  the  said  Bowley  being  the 
gmntee  of  the  Peru  &  Indianapolis  Bailroad  Company;  that  such  proceedings 
were  had  in  said  action  that  judgment  was  therein  rendered  by  the  court 
against  John  Walker,  and  in  favor  of  William  Rowley;  that  John  Walker 
was  not  the  owner  of  such  real  estate,  or  of  any  part  thereof,  and  was  not  en- 
titled to  possession  thereof;  that  such  judgment  had  never  been  reversed,  an- 
nulled, or  set  aside,  but  remained  in  full  force;  that  it  was  rendered  on  the 
same  cause  of  action  mentioned  in  the  third  paragraph  of  appellant's  com- 
plaint in  this  case  in  so  far  as  such  paragraph  sought  to  recover  the  interest 
in  such  real  estate  which,  before  said  gusrdians'  sales,  belonged  to  said  John 
Walker,  since  deceased;  and  that  said  William  Rowley  was  a  grantor  of  the 
appellees,  and  they  claimed  title  to,  and  were  in  the  possession  of,  such  real  es- 
tate through  said  William  Rowley,  and  through  and  under  the  title  thereto, 
which  be  successfully  opposed  to  John  Walker's  action. 

It  is  claimed  by  appellants'  counsel  that  this  fourth  paragraph  of  appellees' 
joint  answer  was  not  good  even  as  a  partial  defense  to  the  cause  of  action 
stated  in  the  third  paragraph  of  the  complaint  herein.  If  this  claim  of  coun- 
sel were  correct,  then,  as  appellees'  demurrers  to  appellants'  joint  reply  to 
such  fourth  paragraph  of  answer  searched  the  record,  such  demurrers  ought 
to  have  been  carried  back  and  been  sustained  by  the  court  to  such  paragraph 
of  answer.  In  discussing  the  alleged  insufficiency  of  the  fourth  paragraph  of 
appellees'  joint  aaswer,  appellants'  counsel  say:  "The  adjudication  referred 
to  in  this  paragraph  did  not  establish  Rowley's  title.  The  pertinent  question 
now  is,  where  and  how  did  appellees  derive  their  title?  They  must  rely  on 
the  strength  of  their  own  title,  and  not  on  the  weakness  of  ours."    It  is  true* 
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perhaps,  that  the  adjadlcation  did  not  establish  Bowley's  title;  but  it  did  es- 
tablish conclusively  that  John  Walker  and  the  appellants,  in  so  far  as  they 
claimed  under  John,  had  no  such  title  to  the  real  estate  as  would  enable  him 
or  them  to  recover  the  interest  which  John  Walker  had  therein  prior  to  the 
guardians'  sales  either  from  William  Howley  or  from  the  appellees,  who 
claimed  under  Rowley.  That  far  forth  the  adjudication  pleaded  in  the  fourth 
paragraph  of  appellees'  joint  answer  constituted  a  complete  bar  to  the  main- 
tenance of  appellants'  action.  Campbell  v.  Cross,  89  Ind.  155;  Parker  v. 
Wriyht,  62  Ind.  398. 

Appellants'  counsel  do  not  state  the  law  correctly,  as  applicable  to  this  case, 
in  the  above  quotation  from  their  brief  herein,  when  they  say  that  the  appel- 
lees "must  rely  on  the  strength  of  their  own  title,  and  not  on  the  weakness"  of 
appellants'  title.  The  reverse  of  this  statement  is  the  law  in  the  case  under 
consideration.  The  appellants  were  the  plaintiffs,  and  the  appellees  were  the 
defendants,  'n  the  case  in  hand.  The  rule  is  old,  and  almost  elementary, 
which  requ...  s  that  in  such  an  action  the  plaintiff  must  recover,  if  he  recover 
St  all,  upon  the  strength  of  his  own  title;  and  that,  unless  he  have  a  good 
and  sufficient  title,  the  weakness  of  the  defendant's  title,  or  his  want  of  title, 
will  afford  the  plaintiff  no  ground  for  recovery.  Huddleston  v.  Ingels,  47  Ind. 
498;  Williams  v.  Venrur,  53  Ind.  396;  Shipley  v.  Shook,  72  Ind.  511;  Brand- 
enburg V.  Seigfrted,  75  Ind.  568;  Castor  v.  Jones.  107  Ind.  283,  6  N.  E. 
Bep.  823.  We  are  of  opinion  that  the  facts  stated  in  the  fourth  paragraph  of 
appellees'  joint  answer  were  sufficient  to  constitute  a  good  partial  defense  to 
the  third  paragraph  of  appellants'  complaint. 

In  their  joint  reply  to  such  fourth  paragraph  of  appellees' Joint  answer,  the 
appellants  alleged  that  on  the  twenty-fifth  day  of  February,  1858,  suit  was 
commenced  in  the  Jennings  circuit  court  in  the  name  of  John  Walker,  as 
plaintiff,  against  William  Uowley,  as  defendant,  for  the  recovery  of  the  un- 
divided one-third  part  of  the  real  estate  now  in  controversy;  that  at  the  March 
term,  1858,  of  such  court,  said  Rowley  appeared  to  such  action,  and  filed  an 
answer  to  the  complaint  therein,  which  answer  the  appellants  herein  allege, 
in  their  joint  reply,  consisted  of  a  transcript  of  the  proceedings  of  the  Jen- 
nings probate  court,  at  its  May  term,  1851,  upon  the  joint  petition  of  the 
guardian  of  the  said  John  Walker  and  Thomas  T.  Walker,  one  of  the  appel- 
lants herein,  and  of  the  guardian  of  Eleanor  Walker,  now  Eleanor  Baxter, 
the  other  appellant  herein,  for  the  sale  of  the  real  estate  in  controversy  in 
this  action ;  thiit  it  was  shown  by  such  answer  or  transcript  that  the  prayer 
of  the  joint  petition  of  such  guardians  was  granted  by  the  court,  and  they 
were  authorized,  by  an  order  of  the  court,  to  sell  such  real  e8tat«  of  their  said 
wards  at  private  sale;  that  such  guardians  afterwards  reported  to  such  court, 
at  its  August  term,  1852,  that,  pursuant  to  such  order  of  the  court,  they  had 
sold  such  real  estate  of  their  said  wards,  at  private  sale,  to  the  Peru  and  Indi- 
anapolis Railroad  Company,  for  the  suiu  of  92,525  in  the  stock  of  such  rail- 
road company;  that  such  sale  of  said  real  estate  was  then  and  there  in  all 
things  approved  and  contirnied  by  the  court,  and  a  commissioner  waa  ap- 
pointed by  the  court  to  execute  and  deliver  to  the  purchaser  a  deed  of  such 
real  estate;  that  thereupon  such  commissioner  executed  and  acknowledged  a 
deed  conveying  such  real  estateto  said  railroad  company,  and  reported  such 
deed  to  said  court,  and  that  such  deed  of  conveyance  was  approved  and  con- 
firmed by  such  court.  Appellants  further  alleged  in  their  joint  reply  that,  at 
the  March  term,  1853,  of  the  court  below,  a  demurrer  was  filed,  in  the  name 
of  John  Walker,  to  the  second  paragraph  of  Rowley's  answer,  which  demur- 
rer was  overruled  by  the  court;  that  John  Walker  excepted  to  such  ruling, 
and  refused  to  reply  or  plead  further;  and  that  the  co.urt  then  adjudged  that 
the  title  to  such  real  estate  was  in  William  Rowley,  and  not  in  John  Walker; 
and  that  Rowley  go  hence  and  recover  of  Walker  bis  costs  in  that  behalf  ex- 
pended.   Appellants  further  alleged  that  the  second  psiragraph  of  Bowley's 
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answer,  to  which  John  "Walker's  demurrer  was  directed  and  sustained,  was 
never  in  fact  filed;  that  William  Bowley  only  owned  in  fact  the  undivided 
one-half  of  the  real  estate  described  in  John  Walker's  complaint  in  such  suit, 
— the  other  undivided  one-half  thereof  being  owned  at  the  time,  or  pretended 
to  be  owned,  by  one  John  Bowley,  who  was  not  a  party  to  John  Walker's 
suit;  that  such  pretended  judgment  was  rendered,  without  any  issue  of  law 
or  fact,  upon  the  overruling  of  a  demurrer  to  a  paragraph  of  answer  which 
was  in  fact  never  filed ;  that  John  Walker  became  of  age  on  August  6,  1856, 
and  was  not  a  resident  of  this  state  after  January  1, 1854,  and  was  not  in 
this  state  during  the  pendency  of  his  suit  against  Rowley,  or  when  the  judg- 
ment was  rendered  therein,  and  that  he  died  soon  afterwards  at  Vicksburgh, 
in  Mississippi,  where  he  had  long  resided;  that  appellants  did  not  know  of 
the  rendition  of  such  judgment  against  John  Walker  until  after  they  com- 
menced this  suit;  and  that  appellants  were  the  only  heirs  at  law  of  John 
Walker,  deceased.    Wherefore,  etc. 

It  is  very  clear  that  the  trial  court  committed  no  error  in  sustaining  appel- 
lees' demurrer  to  this  joint  reply  of  appellants  to  the  fourth  paragraph  of  ap- 
pellees' joint  answer.  In  this  reply  appellants  vigorously  assail  the  adjudica- 
tion pleaded  by  appellees  in  such  fourth  paragraph  of  their  answer  as  a  partial 
defense  to  the  cause  of  action  stated  in  the  third  paragraph  of  complaint 
herein.  But  appellants'  attack  upon  such  adjudication  is  a  collateral  one,  and 
although  they  have  pointed  out,  in  their  joint  reply,  a  number  of  defects  in 
the  proceedings  and  judgment  in  the  suit  of  John  Walker  against  William 
Bowley,  some  of  which  might  perhaps  have  been  available  on  appeal  for  the 
reversal  of  such  judgment,  yet  they  have  wholly  failed,  we  think,  to  show  by 
any  averment  that  such  adjudication  was  for  any  cause  absolutely  void.  In 
the  absence  of  such  a  showing,  it  must  be  held,  in  conformity  with  all  our  de- 
cisions, that  such  joint  reply  was  clearly  bad  on  appellees'  demurrer  thereto. 
Of  course,  the  Jennings  circuit  court  had  jurisdiction  of  the  subject-matter 
of  the  suit  of  John  Walker  against  William  Bowley,  and  the  court's  jurisdic- 
tion of  the  persons  of  the  parties  to  such  suit  is  clear  and  unquestioned.  In 
such  case  the  adjudication  of  the  court,  however  orroneous  it  may  be,  is  abso- 
lutely impervious  to  collateral  attack.  Seid  v.  Mitchell,  93  Ind.  469;  Dovxll 
v.  Lahr,  97  Ind.  146;  Exhange  Bank  v.AuU,  102  Ind.  322,  1  N.  E.  Bep.  562; 
Indiana,  etc.,  Co.  v.  Louisville,  etc., Ry.  Co.,  107  Ind.  301,  7  N.  E.  Bep.  244. 

What  we  have  said  in  considering  the  eleventh  alleged  error  applies  with 
equal  force  to  the  twelfth  error  assigned  by  the  appellants;  namely,  the  sus- 
t^ning  of  appellees'  joint  demurrer  to  appellants'  joint  reply  to  the  fourth 
paragraph  of  appellees'  joint  answer.  Like  the  eleventh  alleged  error,  tliis 
twelfth  error  calls  in  question  the  sufliciency  of  the  facta  stated  by  appellants 
in  their  joint  reply  to  avoid  the  fourth  paragraph  of  appellees'  joint  answer. 
Upon  full  consideration  of  this  question  as  prt-sented  by  the  eleventh  alleged 
error,  we  held  that  the  facts  stated  by  appellants  in  their  joint  reply  were  not 
sufScient  to  avoid  the  fourth  paragraph  of  appellees'  joint  answer,  and  to  this 
decision  wo  adhere. 

The  last  error  of  which  appellants  complain  is  that  the  court  below  erred  in 
its  conclusion  of  law  upon  its  special  finding  of  facts.  The  facts  found  spe- 
cially by  the  court  were  substantially  as  follows:  William  B.  Walker  died  in 
June,  1847,  intestate.  He  left  as  his  heirs  at  law  his  sons  John  and  Thomas 
Walker,  and  his  daughter  Eleanor  Baxter,  nee  Walker;  the  last  two  being  the 
plaintiffs  in  this  action.  He  left  a  widow,  Penelope  Walker,  who  was  the 
mother  of  the  three  children  named.  John  Walker  was  born  August  6, 1835; 
Thomas  T.  Walker  was  born  September  17,  1837;  and  Eleanor  Baxter,  Feb- 
ruary 23,  1842.  Penelope  Walker  inteimarried  with  Edward  M.  Sharpe,  in 
May,  1849,  and  continued  his  wife  until  her  death,  on  December  6,  1879.. 
Eleanor  Baxter,  in  ITovember,  1858,  became,  and  has  been  since,  the  wife  of 
Joseph  K.  Baxter.    John  Walker  died  intestate,  in  Mississippi,  August  27. 
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1858;  nevur  having  married,  and  leaving  as  his  heirs  liis  mother,  brother, 
and  sister  above  named.  When  Penelope  Sliarpe  died,  she  left,  as  her  heirs, 
the  plaintiffs  herein,  her  husband,  Edward  M.  Shnrpe,  and  five  children  by 
Sharpe.  William  B.  Wallcer,  at  bis  death,  was  the  owner  in  fee-simple  of  the 
real  estate  in  controversy.  On  November  12,  1850,  John  S.  Torbet  was  ap- 
pointed and  qualiQed  as  guardian  of  John  and  Thomas  T.  VVaIk«:,  and  on  the 
same  day  Edward  M.  Sharpe  was  appointed  and  qualified  as  guardian  of  El- 
eanor Baxter,  then  Walker.  On  May  16,  1851,  the  two  guardians  aforesaid 
filed  in  the  probate  court  of  Jennings  county  (where  such  real  estate  was  sit- 
uate, and  said  guardians  were  appointed)  their  joint  petition  for  the  sale  of 
the  real  estate  in  controversy,  and  also  their  additionaJ  bond  for  such  sale,  as 
required  by  the  statute,  in  the  penalty  of  $2,040,  which  bond  was  accepted 
and  approved  by  such  court.  On  the  same  day  the  appraisers  then  appointed 
made  and  reported  their  appraisement  of  such  real  estate  at  the  value  of  $705, 
which  appraisement  was  accepted  and  approved  by  such  court.  Thereafter, 
on  the  same  day,  such  two  guardians  were  ordered  by  the  court  to  sell  such 
real  estate,  at  public  or  private  sale,  for  the  best  price  to  be  obtained  therefor, 
one-fourth  of  the  purchase  money  to  be  paid  in  cash,  and  the  residue  in  two 
equal  annual  payments,  with  6  per  cent,  interest  from  the  date  of  sale;  and 
such  order  of  the  court  was  duly  entered  of  record  therein.  On  May  21, 1852, 
such  real  estate  was  sold  to  the  Peru  &  Indianapolis  Railroad  Company,  at 
private  sale,  for  82,525,  payable  in  the  capital  stock  of  said  company.  The 
sale  of  said  real  estate  was  a  joint  sale,  made  by  said  two  guardians.  On  Au- 
gust 14,  1852,  the  sale  of  such  real  estate  to  said  railroad  company,  for  the 
amount,  and  payable  as  aforesaid,  was  duly  reported  to  such  probate  court. 
At  the  time  of  such  sale,  and  for  at  least  two  years. after  wards,  the  stock  of 
such  railroad  company  received  in  payment  for  such  real  estate,  was  worth, 
and  could  have  been  sold' for,  from  50  to  75  cents  on  the  dollar.  The  report 
of  such  sale  was  accepted  and  approved,  and  the  sale,  as  made,  was  confirmed 
by  such  court,  and  a  commissioner  was  then  and  there  appointed  to  execute  a 
conveyance  of  such  real  estate  to  the  purchaser  thereof.  On  the  same  day  the 
commissioner  so  appointed  executed  and  acknowledged  a  conveyance  of  such 
real  estate  to  the  Peru  &  Indianapolis  Railroad  Company,  and  reported  such 
deed  to  such  court,  and  the  deed  was  approved  by  the  court,  and  delivered  to 
such  purchaser.  The  stock  of  such  railroad  company,  for  which  such  real  es- 
tate was  sold,  was  delivered  to  said  guardians  at  the  time  of  such  sale,  issued 
io  the  names  of  their  said  wards.  Immediately  after  the  execution  of  such 
deed  to  said  railroad  company,  it  went  into  possession  of  such  real  estate, 
claiming  title  and  the  right  of  possession  under  such  sale  and  conveyance,  and 
continued  in  possession  until  March  1,  1855,  when  it  sold  and  conveyed  such 
real  estate,  by  its  warranty  deed,  to  William  Rowley,  and  put  him  in  posses- 
sion tliereof . 

The  court  then  finds  that,  through  a  series  of  mesne  conveyances  particu- 
larly described,  the  same  title  acquired  by  William  Rowley  from  said  railroad 
company,  in  and  to  such  real  estate,  became  vested  in  one  James  M.  Hill  on 
November  27,  1872,  who  took  and  continued  in  the  possession  thereof  until 
he  died  testate  in  June,  1875.  On  June  18,  1875,  the  last  will  of  James  M. 
Hill,  deceased,  was  duly  probated,  and  under  such  will  appellee  Joanna  Hill 
became  the  owner  of  such  real  estate  upon  the  death  of  such  testator,  and  had 
been  in  possession  thereof  ever  since.  On  February  25, 1858,  John  Walker 
commenced  an  action  in  the  court  below  to  recover  his  interest  in  said  real 
estate.  Such  action  was  brought  against  William  Rowley,  the  immediate 
grantee  of  the  Peru  &  Indianapolis  Railroad  Company,  he  being  in  posses- 
sion of  such  real  estate  under  his  conveyance  as  grantee  of  such  railroad  com- 
pany. At  that  time,  John  Rowley  was  in  possession  of  the  undivided  one- 
third  part  of  such  real  estate  under  a  conveyance  from  William  Rowley  and 
his  wife.    William  Rowley  was  the  only  defendant.    He  appeared  to  such 
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action,  and  recovered  judgment  against  John  Walker,  the  plaintiff  therein, 
quieting  his  (Rowley's)  title  to  such  real  estate.  Such  judgment  is  still  in 
force.  As  a  conclusion  of  law  upon  the  foregoing  facts,  the  court  found  the 
law  to  be  with  the  defendants. 

In  discussing  the 'alleged  error  of  the  trial  court  in  its  conclusion  of  law 
upon  its  special  finding  of  facts,  appellants'  counsel  very  earnestly  insist  that 
the  entire  proceedings  and  orders  of  the  probate  court  of  Jennings  county,  as 
set  forth  in  such  special  finding  in  relation  to  the  sale  and  conveyance  of  ap- 
pellants' real  estate  upon  the  joint  petition  of  their  respective  guardians,  were 
and  are  wholly  void.  We  do  not  think  that  this  position  of  counsel  can  be 
sustained.  It  may  be  conceded  that  there  wei-e  imperfections,  irregularities, 
and  even  errors,  perhaps,  in  such  proceedings  and  orders  of  such  probate 
court,  which  might  have  afforded  sufficient  cause  for  the  reversal  thereof  on 
an  appeal  therefrom  to  this  court  at  the  proper  time  and  in  the  proper  man- 
ner; but,  under  the  law  of  this  state  in  force  at  the  time,  the  probate  court  of 
Jennings  county  was  a  court  of  general  jurisdiction,  and  specially  vested  with 
jurisdiction  of  the  petitions  of  the  guardians  of  minors  for  the  sale  of  real  es- 
tate of  their  wards.  However  irregular  and  erroneous  the  proceedings  and 
orders  of  that  court  may  have  been  in  relation  to  the  sale  and  conveyance  of 
the  real  estate  of  the  appellants  upon  the  petition  of  their  respective  guardians, 
such  proceedings  and  orders  were  not  void,  but  must  be  held  valid  and  con- 
clusive against  appellants  when  questioned  collaterally,  as  in  this  case.  This 
is  settled  by  many  of  our  decisions.  Dequindre  v.  Williams,  'dl  Ind.  444; 
Gavin  v.  Graydon,  41  Ind.  559;  Porter  v.  8tottt,  73  Ind.  3;  Davidson  v. 
Koehler,  76  Ind.  398 ;  Million  v.  Boiird,  etc.,  89  Ind.  5,  and  cases  cited  on  page 
14;  Dowell  v.  Lahr,  97  Ind.  146;  Anderson  v.  Wilson,  100  Ind.  402;  Indiana, 
etc.,  Co.  v.  Louisville,  etc.,  Ry.  Co.,  107  Ind.  801,  7  N.  £.  Rep.  244. 

In  another  view  of  the  facts  found  by  the  trial  court,  and  for  another  rea- 
son, we  are  of  opinion  that  the  court  did  not  err  in  finding  that  the  law  at 
the  case  was  with  the  defendants,  as  its  conclusion  of  law.  Upon  the  con- 
firmation of  the  guardian's  sale  of  the  real  estate  in  controversy,  on  August 
14, 1852,  a  deed  therefor  was  duly  executed,  under  the  order  of  the  probate 
court  of  Jennings  county,  to  the  purciiaser  thereof,  and  was  approved  by 
such  court,  and  delivered  to  such  purchaser,  on  the  same  day.  Immediately 
after  the  execution  of  said  deed  to  such  purchaser,  the  Pern  &  Indianapolis 
Railroad  Company,  it  went  into  possession  of  such  real  estate,  claiming  title 
and  the  riglit  of  possession  under  such  sale  and  conveyance.  This  title  and 
possession  were  of  course  adverse  to  any  claim  of  appellants,  and  such  ad- 
verse possession  was  continuous  in  the  successive  grantees  of  such  real  estate 
down  to  and  including  the  appellees  herein.  From  the  facts  found  by  the 
trial  court  it  is  manifest  that  appellants'  causes  of  action  for  the  recovery  of 
the  real  estate  in  controversy,  and  for  quieting  their  title  thereto,  accrued  in 
Augrust,  1852,  and  were  severally  barred  by  our  statute  of  limitations  long 
before  the  commencement  of  this  suit.  This  is  so,  even  if  it  be  conceded 
that  the  guardians'  sale  of  such  real  estate,  and  the  commissioner's  convey- 
ance thereof,  were  absolutely  void.  Sections  293,  294,  Rev.  St.  1881;  Hat- 
field V.  Jackson,  50  Ind.  507;  Broton  v.  Maher,  68  Ind.  14;  Ray  v.  Detehon, 
79  Ind.  56;  Second  Nat.  Bank  v.  Corey,  94  Ind.  457;  Wright  v.  Wright,  97 
Ind.  444. 

It  is  true,  the  trial  court  found  that  the  appellants,  at  the  time  their  causes 
of  action  herein  accrued,  were  both  under  the  disability  of  infancy;  but  it  is 
also  true  that,  as  to  each  of  tliem,  the  disability  of  infancy  was  removed 
much  more  than  two  years  before  they  commenced  this  action.  Under  our 
law  the  statute  of  limitations  began  to  run  against  the  appellants,  notwith- 
standing their  infancy,  when  their  causes  of  action  herein  accrued;  and  the 
only  effect  of  such  disability  was  to  give  to  each  of  them,  if  the  full  limiti^ 
tion  had  run  during  his  or  her  infancy,  two  years  after  the  disability  was  ve- 


Digitized  by 


Google 


894  KOBTHBASTERN  BEFOBTBB.  [Ind. 

moved  within  which  he  or  she  might  sue.'  Section  296,  Bev.  St.  1881; 
Wright  y.Kleyla,  104  Ind.  223,  4  N.  E.  Rep.  16.  It  is  true,  also,  the  court 
further  found  that  appellant,  Eleanor  Baxter,  after  her  causes  of  action 
herein  had  accrued,  and  before  she  was  of  lawful  age,  had  intermarried  with 
Joseph  K.  Baxter,  and  had  been  since  and  still  was  his 'wife.  But  the  stat- 
ute of  limitations  had  already  commenced  to  run  against  her  before  tier  mar- 
riage, and  her  disability  of  coverture  could  not  be  tacked  to  her  disability  of 
infancy  to  stay  the  operation  of  the  statute.  The  rule  in  such  case  is  that, 
where  it  is  incumbent  on  the  plaintiff  to  show  that  he  or  she  labored  under 
any  disability,  it  must  be  shown  to  be  a  continuing  disability  from  the  flrst, 
and  that,  when  the  statute  has  once  begun  to  run,  no  subsequent  disability 
will  impede  it.  KisUer  v.  Hereth,  75  Ind.  177;  White  v.  Clatoaon,  79  Ind. 
188;  Knippenberg  v.  Morris,  80  Ind.  540;  Sims  v.  Qay,  109  Ind.  501, 9  N.  B. 
Bep.  120. 

Upon  the  facts  found  by  the  court  there  is  no  error,  we  think,  in  its  con- 
clusion of  law.    The  judgment  is  affirmed,  with  costs. 


(Ill  Ind.   26E] 

Aldebhan  0.  Nelson,  Sheriff,  and  others. 

{Suiireme  Court  of  Indiana.    June  16,  1887.) 

Attobket'b  LncN — "Sotvsk — Fiuno — Appbal. 

Under  section  6276,  Rev.  St.  Ind.  1881,  the  lien  of  an  attorney  on  the  Judgment  ob- 
tained in  favor  of  his  client  is  created  by  filing  a  notice,  and  this  notice  must  be 
filed  at  the  time  the  judgment  is  entered,  although  an  appeal  may  have  been  taken 
to  the  supreme  court. 

Appeal  from  circuit  court,  Allen  county. 

Chas.  H.  Aldrioh  and  Morres  &  Barrett,  for  appellant.  Bxibertson  &  Har- 
per, for  appellees. 

Elliott,  J.  The  appellant  alleges  in  his  complaint  that  in  September, 
1881,  Hiram  Cobb  recovered  a  judgment  against  him  before  a  justice  of  the 
peace;  that  from  this  judgment  the  appellant  appealed  to  the  circuit  court, 
where  judgment  again  went  against  him;  that  this  judgment  was  rendered 
on  the  tenth  day  of  June,  1882;  that  an  appeal  was  taken  to  the  supreme 
court,  and  the  judgment  affirmed  on  the  nineteenth  day  of  April,  1884;  that 
Messrs.  Robertson  &  Harper  were  the  attorneys  for  Cobb  throughout  the  en- 
tire litigation,  and  on  the  fourteenth  day  of  April,  1884,  enter^  a  notice  of 
record  that  they  held  a  lien  on  the  judgment  recovered  by  him;  that  on  No- 
vember, 1883,  "Cobb  l}ecame  indebted  to  Charles  R.  Jennings  in  a  large  sum, 
and,  to  secure  the  indebtedness  as  far  as  possible,  Jennings  took  in  payment, 
to  the  amount  of  tlie  judgment,  the  judgment  against  Alderman,  but  did  not 
cause  any  formal  transfer  of  record  to  be  made  to  him;"  that,  finding  that  a 
transfer  was  required,  he  procured  one  on  the  eleventh  day  of  June,  1885; 
and  that  he  settled  the  judgment  with  Jennings.  It  also  Appears  from  the 
statements  of  the  complaint  that  Alderman  knew,  before  he  received  any 
formal  assignmentof  the  judgment,  of  the  claim  and  notice  of  Messrs.  Robert- 
son &  Harper. 

We  have  given  a  sufficiently  'full  synopsis  of  the  complaint  to  present  the 
controlling  question  in  the  case,  which  is :  was  the  lien  of  Messrs.  Robertson 
&  Harper  for  their  services  as  attorneys  taken  in  time  to  make  it  valid  ?  This 
is  the  ruling  question;  for,  if  the  lien  is  effectual,  then  the  assignment  to 
Jennings  of  the  judgment  would  not  impair  it.  Adams  v.  Lee,  82  Ind.  587; 
Puett  V.  Beard,  86  Ind.  173.  On  the  other  hand,  if  there  was  no  valid  lien, 
then  the  assignment  to  Jennings  would  be  valid,  although  made  after  notice 

^Section  296  is  as  follows:  "Any  person  belngunder  legal  disabilities  when  thecause 
of  action  accrues,  may  bring  his  action  within  two  years  after  thediaabiiity  is  removed." 
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filed  by  Messrs.  Bob«rtson  &  Harper  of  tbeir  intention  to  hold  a  lien  upon 
tlie  judgment.  It  is  obvlooa  that,  if  tiiose  gentlemen  Iiave  no  lien  on  tlie 
Judgment,  tbey  cannot  disturb  tlie  settlement  made  between  Cobb's  assignee 
and  the  appellant,  even  though  no  consideration  was  paid  for  the  assignment, 
and  even  though  notice  of  the  claim  for  services'had  reached  them  before  any 
assignment,  legal  or  equitable,  had  been  executed  or  agreed  upon.  The 
judgment  in  the  circuit  court  was  not  vacated  or  anulled  by  the  appeal,  but 
remained  in  full  force,  except  so  far  as  proceedings  were  stayed  by  a  writ  of 
supersedeas.  Union  Cent.  Tel.  Co.  v.  Board,  10  N.  E.  Rep.  922,  (November 
term.)  This  was  the  judgment  which  gave  Cobb  a  right  to  make  his  claim  out 
of  the  property  of  Alderman,  and  this  was  the  judgment  upon  which  the  lien 
must  attach,  if  it  attaches  to  any  judgment  at  all;  for  the  judgment  of  the 
supreme  court  simply  affirmed  that  of  the  circuit  court.  The  notice  should 
be  taken  at  the  time  the  judgment  it  is  intended  to  bind  is  rendered,  and  that 
is  the  judgment  of  the  trial  court.  This  is  so  held  in  Day  v.  Bowman,  109 
Ind.  383,  10  N.  E.  Rep.  126,  and  is,  we  have  no  doubt,  the  correct  rule.  It 
cannot  have  been  the  intention  of  the  framers  of  our  statute  to  leave  the 
right  to  take  a  lien  open  pending  the  time  allowed  for  appeal,  or  to  leave  it 
open  during  the  time  the  case  is  in  the  supreme  court  on  appeal,  but,  on  the 
contrary,  the  evident  intention  was  to  require  promptness  in  giving  notice. 
The  statute  gives  the  lien,  and  to  secure  it  the  statutory  provisions  must  be 
pursued  with  reasonable  strictness  and  accuracy.  It  may  not  be  necessary  to 
keep  to  the  very  letter  of  the  statute,  but  it  is  necessary  to  keep  within  its 
spirit.  We  are  constrained  to  hold  in  this  instance  ttiHt  the  attorneys  who 
claim  the  lien  have  not  obeyed  the  letter  or  the  spirit  of  the  statute.  It  is 
there  written  "that  such  attorney  shall,  at  the  time  such  judgment  shall  have 
been  rendered,  enter  in  writing  upon  the  docket  or  record,  wherever  tlie  same 
is  recorded,  his  intention  to  hold  a  lien  thereon."  liev.  St.  5276.  While  it 
may  be  true  that  some  latitude  as  to  the  time  of  flling  the  notice  may  be  al- 
lowed, since  it  is  apparent  that  the  notice  could  not  well  be  entered  at  the 
same  instant  the  judgment  is  recorded,  still  we  think  that  the  period  inter- 
vening between  June  10, 1882,  and  April  14, 1884,  is  far'  longer  thtinthe  stat- 
ute allows.  To  permit  such  a  long  delay  would  defeat  one  of  the  chief  pur- 
poses of  the  statute,  and  no  reasonable  construction  of  its  words  will  permit 
the  conclusion  that  a  delay  of  many  months  will  not  impair  the  lien,  unless 
rights  have  been  acquired  in  the  mean  time.  Our  decisions,  as  we  think,  give 
the  statute  a  very  different  construction  from  that  which  the  theory  of  the 
appellees  requires.    Bay  v.  Bowman,  supra;  Puett  v.  Beard,  supra. 

It  is  atgued  with  much  ability,  and  some  plausibility,  that  the  omission  to 
enter  the  notice  at  the  time  the  judgment  is  rendered  only  defeats  the  lien  as 
to  those  who  acquired  rights  prior  to  the  time  the  notice  was  given,  and  it  is 
said  that  the  case  falls  within  the  rule  that  a  conveyance  not  recorded  within 
the  time  prescribed  by  law  is  nevertheless  good  as  to  those  who  acquire  rights 
after  it  is  recorded.  The  fallacy  in  this  position  is  in  assuming  that  the  twc 
classes  of  cases  are  the  same  in  principle.  They  are  not  the  same,  for  the 
conveyance  is  valid  between  the  parties  without  recording;  and  the  purpose 
of  recording  is  to  give  notice, — not  to  validate  the  deed;  while,  in  the  case  of 
a  lien,  notice  is  essential  to  the  existence  of  the  lien  itself,  as  it  Is  only  by 
virtue  of  the  statute  that  a  lien  can  exist.  Hill  v.  Brtnkley,  10  Ind.  102. 
Notice  is  an  indispensable  element  of  the  lien,  for  without  notice  there  can  be 
no  lien.  This  case  is  much  more  closely  analogous  to  the  cases  of  a  mechan- 
ic's lien  than  it  is  to  the  case  of  a  mortgage.  Tlie  lien  of  a  mortgage  grows 
out  of  a  contract;  while  the  lien  of  a  mechanic,  like  that  of  an  attorney,  is  of 
purely  statutory  creation.  It  would  hardly  be  contended  that  a  mechanic 
could  enforce  a  lien  against  any  one  unless  he  had  given  the  notice  required 
by  law,  and  the  same  principle  that  governs  the  case  of  a  mechanic's  lien 
must  govern  the  case  of  an  attorney's  lien. 
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It  is  not  neceHsarfto  inquire  whether  an  attorney  had  a  Uen  on  his  client's 
judgment  at  coramou  law;  for  the  statute  covers  the  entire  subject,  and  cre- 
ates the  lien;  and  that  is  the  only  one  that  can  be  enforced.  It  was  undoubt- 
edly within  the  power  of  the  legislature  to  abrogate  a  rule  of  the  common 
law;  so  that,  if  it  were  conceded  that  the  lien  existed  at  common  law,  it 
would  not  avail  the  appellees.  The  statute  is  now  the  source  from  which  the 
lien  is  derived,  and  it  can  only  exist  as  the  statute  creates  it. 

Tlie  case  is  before  us  on  the  complaint,  and  we  cannot  presume  that  there 
was  bad  faith  on  the  part  of  the  appellant.  That,  i£  available  at  all,  must  be 
pleaded  as  a  defense.    Judgment  reversed. 


(Ill  Ind.  249) 

Habvkt  and  others  e.  FisK, 

(Supnme  Court  of  Indiana.    June  16,  1887.) 

1.  Nkw  Trial — ^Vaoatino  Obdeh  fob. 

Where  the  record  shows  that  the  plainUff  in  a  cause  was  present  by  his  attor- 
neys when  an  order  was  made  granting  a  new  trial  as  of  right,  and  that  no  objeo- 
tion  was  made  or  exception  taken,  he  cannot,  npon  appeal,  successfully  claim  that 
the  trial  court  erred  in  refusing;  to  vacate  and  set  aside  such  order  upon  the  ground 
that  it  was'  made  without  his  knowledge  or  consent,  especially  where  such  motion 
to  set  aside  the  order  was  not  made  at  the  earliest  practicable  moment. 

2.  Sams — Indepeki>skt  Pbooexding — Appbal. 

The  proceedings  upon  a  complaint  for  a  new  trial,  nnder  section  563,  Rev.  St.  Ind. 
1881,  are  a  separate  and  distinct  matter  from  the  original  action;  and  an  appeal 
from  the  judgment  in  the  original  action  does  not,  therefore,  present  any  question 
as  to  the  correctness  of  the  rulings  upon  the  complaint  for  a  new  trial. 
8.  Appeal — Bab  or— Other  Review. 

When  a  complaint  for  review  for  alleged  errors  of  law  apparent  upon  the  reoord 
Is  filed  and  prosecuted  to  final  judgment,  no  appeal  will  ailerwards  lie  by  the  same 
party  from  the  Judgment  sought  to  be  reviewed. 

Appeal  from  circuit  court,  Hancock  county. 

Julian  <£  Jtdian  and  8.  Qr^ffln,  for  appellants.    New  &  Jone$  and  QoodUng 
<fi  Gooding,  for  appellee. 

NiBLAOK,  J.  On  the  twenty-seventh  day  of  April,  1882,  Lucinda  J.  Har- 
vey and  eight  others,  claiming  that  they  were  owners  in  fee-simple  of  an  un- 
divided one-half  of  a  60-acre  tract  of  land  in  Hancock  county,  and  tliat  Henry' 
Fink  was  in  like  manner  the  owner  of  the  other  half,  Qled  their  complaint 
for  partition,  making  Fink  a  defendant  in  the  proceeding.  The  defendant 
answered  in  denial,  as  well  as  special  matters  iu  the  nature  of  an  estoppel, 
in  defense.  He  also,  by  way  of  cross-complaint,  set  np  a  claim  for  improve- 
ments made,  and  taxes  paid  on  the  land.  Issues  being  formed,  both  upon 
the  complaint  and  cross-complaint,  the  plaintiffs  obtained  a  verdict  for  one 
undivided  half  of  the  land,  and  a  judgment  in  partition  on  the  verdict.  The 
record  Informs  us  thiit  afterwai-ds,  at  the  October  term,  1883,  of  the  court 
below,  the  plaintiffs  came  by  their  attorneys,  naming  them,  and  that  the  de- 
fendant also  came  by  his  attorneys,  likewise  naming  tbero ;  that  the  defend- 
ant thereupon  tiled  his  motion  for  a  new  trial;  that  the  court,  after  being 
fully  advised  in  the  premises,  gninted  a  new  trial  to  the  defendant  as  of  right; 
that,  by  agreement  of  parlies  then  entered  into,  the  issues  in  the  cause  were 
opened,  and  the  defendant  was  given  leave  to  file  an  amended  answer  to  the 
complaint  within  a  time  limited  during  the  term.  Before  the  close  of  the 
term  the  plaintiffs  filed  an  amended  complaint,  and  various  proceedings  were 
from  time  to  time  thereafter  had  in  the  formation  of  issues  on  the  pleadings, 
and  in  other  matters  looking  to  the  preparation  of  the  cause  for  another  trial, 
when  on  the  fifth  day  of  April,  1884,  the  plaintiffs  entered  a  motion  to  vacate 
and  set  aside  tl)e  order  granting  a  new  triiil  as  of  right,  and  all  proceedings 
subsequent  thereto,  upon  the  ground  that  such  order  was  made  without  their 
knowledge  or  consent,  which  motion  was  overruled  by  the  court.    The  dOr 


Digitized  by 


Google 


Lad.]  HABVEY  V.  Fonc  897 

fendant  had  in  the  mean  time  answered  the  amended  complaint  of  the  plain- 
tiffs in  three  paragraphs,  to  the  third  of  wliioh  a  demurrer  was  interposed  and 
overruled  before  issue  was  joined  upon  it.  At  the  June  term,  1884,  the  cause 
was  bj  agreement  again  submitted  to  a  Jury  for  trial,  and  the  jury,  after 
bearing  the  evidence,  returned  a  general  verdict  for  the  defendant,  with  an- 
swers to  numerous  interrogatories  submitted  to  them  touching  particular  ques- 
tions of  fact.  The  plaintiffs  thereupon  moved  the  court  to  set  aside  the  ver- 
dict, and  to  grant  a  venire  de  novo  because  the  jury  had  not  found  on  all  the 
points,  or  answered  fully  several  of  the  interrogatories  submitted  to  them, 
and  because  their  findings  were  inconsistent,  irreconcilable,  and  incapable  of 
enforcement.  But,  without  further  proceedings,  the  cause  was  permitted  to 
stand  continued  until  the  ensuing  October  termi  when,  on  the  first  day  of 
that  term,  the  motion  for  a  venire  de  novo  was  overruled.  The  plaintiffs  then 
moved  for  judgment  in  their  favor  upon  the  answers  to  the  interrogatories, 
notwithstanding  the  general  verdict,  and  that  motion  was  likewise  overruled. 
On  the  fourth  judicial  day  of  said  October  term,  the  plaintiffs  filed  a  motion 
for  a  new  trial,  assigning  various  and  elaborately  presented  causes,  to  the 
filing  and  entry  of  which  the  defendant  objected;  and  at  bis  suggestion  the 
motion  was  oi^dered  to  be  struck  from  the  files  of  the  court,  which  was  done 
accordingly,  and  a  judgment  on  the  verdict  was  entered  in  favor  of  the  de- 
fendant. Later  in  the  term  the  plaintiffs  asked  leave  to  file  a  motion  for  a 
new  trial,  and  affidavits  in  support  thereof,  and  to  have  the  motion  then 
heard;  but  the  desired  leave  was  not  granted,  and  the  court  declined  to  hear 
the  motion.  On  the  ninth  day  of  December,  1884,  which  was  after  the  close 
of  the  October  term  of  that  year,  the  plaintiffs  filed  a  new  complaint  against 
the  defendant  In  three  paragraphs.  The  first  paragraph  wat>  simply  a  com- 
plaint for  a  new  trial,  assigning  some  of  the  statutory  causes  and  other  special 
matters  in  support  of  the  application,  as  in  ordinary  motion  for  a  new  trial. 
The  second  was  in  Its  essential  qualities  only  a  complaint  for  a  review  of  the 
proceedings  in  the  original  cause.  The  third  was  an  application  for  a  new 
trial,  seemingly  addressed  to  the  discretion  of  the  court,  for  relief  against 
mistake,  inadvertence,  surprise,  and  excusable  neglect  on  the  part  of  the 
plaintiffs  under  section  396,  Bev.  St.  1881.  Demurrers  were  sustained  to  all 
the  paragraphs  of  this  complaint,  and  the  defendant  had  final  judgment  upon 
demurrer. 

The  plaintiffs  below  assign  error  here — First,  upon  the  order  granting  the 
defendant  a  new  trial  as  of  right;  second,  upon  the  refusal  of  the  circuit  court 
to  vacate  and  set  aside  that  order  at  a  subsequent  term;  third,  upon  the  over- 
ruling of  the  demurrer  to  the  third  paragraph  of  the  defendant's  answer; 
fourth,  upon  the  striking  out  of  their  interlocutory  motion  for  a  new  trial; 
flffh,  upon  the  refusal  of  the  circuit  court  to  enter  judgment  in  their  favor 
upon  the  facts  as  specially  found,  notwithstanding  the  general  verdict;  sixth, 
upon  the  refusal  of  the  circuit  court  to  permit  their  second  interlocutory  mo- 
tion for  a  new  trial  to  be  filed  and  heard;  seventh,  upon  the  sustaining  of  the 
demurrers  to  the  several  paragraphs  of  the  complaint  for  a  review  of  the 
judgment  and  for  a  new  trial. 

As  has  been  seen,  the  record  shows  that  the  plaintiffs  were  present,  by  their 
attorneys,  when  the  order  was  made  granting  a  new  trial  as  of  right,  and 
neither  interposed  an  objection  nor  reserved  an  exception.  In  contemplation 
of  law,  therefore,  the  order  was  made  within  their  knowledge,  and  impliedly 
with  their  consent.  If  the  record  does  not  speak  the  truth  in  reference  to 
what  occurred  at  that  time,  it  ought  to  have  been  corrected  by  the  proper  pro- 
ceedings in  the  court  below.  No  question  was  consequently  reserved  on  the 
order  granting  the  new  trial,  and  the  circuit  court  did  not  err  in  afterwards 
refusing  to  vacate  and  set  aside  that  order  upon  the  ground  that  it  was  made 
without  the  knowledge  or  consent  of  the  plaintiffs,  or  upon  any  other  ground 
disclosed  by  the  record.    The  motion  to  vacate  and  set  aside  the  order,  at  all 
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events,  came  too  late,  as  it  belonged  to  a  class  of  motions  which  must  be  en- 
tered at  the  earliest  practicable  moment  to  be  made  available.  Hutohinson  v. 
Lemeke,  107  Ind.  121,  8  N.  E.  Eep.  71. 

No  formal  argument  has  been  submitted  against  the  sufficiency  of  the  third 
paragraph  of  the  defendant's  answer,  and  hence  the  third  specification  of  error 
presents  no  question  which  we  are  required  to  decide. 

Under  the  Civil  Code  of  1852  a  motion  for  a  new  trial  was  permitted  only 
during  the  term  at  which  the  verdict  or  decision  objected  to  was  rendered,  but 
the  severity  of  that  rule  has  been  somewhat  relaxed  by  the  Code  of  1881,  which 
-provides  as  follows:  "The  application  for  a  new  trial  may  be  made  at  any 
time  during  the  term  at  which  the  verdict  or  decision  is  rendered,  and,  if  the 
verdict  or  decision  is  rendered  on  the  last  day  of  the  session  of  any  court,  or 
on  the  last  day  of  any  term,  then  on  the  first  day  of  tlie  next  terra  of  such 
court,  whether  general,  special,  or  adjourned."  Kev.  St.  1881,  §  561.  It  is 
conceded  that  the  verdict  complained  of  in  this  case  was  return^  on  Thurs- 
day of  the  last  week  of  the  June  term,  1884,  and,  as  has  been  already  stated, 
the  motion  for  a  new  trial,  which  it  is  alleged  the  circuit  court  erroneously 
refused  to  entertain,  was  neither  presented  nor  iiasumed  to  be  filed  until  the 
fourth  judicial  day  of  the  ensuing  October  term.  Tliis  was  beyond  the  time 
limited  by  the  statute,  and,  as  the  defendant  objected  to  the  filing  of  the 
motion  at  the  time  it  was  presented,  the  circuit  court  could  not  have  then 
rightfully  done  otherwise  than  to  refuse  to  entertain  such  a  motion.  The 
precise  phraseology  used  in  the  expression  of  such  a  refusal  was  immaterial. 
\Ve  are  consequently  led  to  the  conclusion  that  neither  the  fourth  nor  sixth 
specification  of  error  is  well  assigned. 

We  have  no  specific  argument  in  support  of  the  motion  of  the  plaintiUs  for 
judgment  on  the  facts  as  found,  notwitlistanding  the  general  verdict,  and 
hence  no  enumeration  of  the  facts  relied  upon  as  sufficient  to  have  sustained 
that  motion.  In  their  motion  for  a  venire  de  novo,  the  plaintiffs  claimed 
that  the  facts,  as  found  by  the  answer  to  the  interrogatories,  were  "inconsis- 
tent, irreconcilable,  and  incapable  of  enforcement."  But  no  specifications 
were  at  the  time  furnished  in  support  of  that  criticism,  and  none  of  an  oppos- 
ing character  have  since  been  supplied  in  argument  here.  There  has  conse- 
quently been  nothing  brought  to  our  attention  aflirmatively  showing  that  the 
circuit  court  erred  in  overruling  tlie  motion  for  judgment  notwithstanding 
the  general  verdict.  A  complaint  for  a  new  trial  after  the  close  of  the  term 
at  which  a  cause  has  been  finally  disposed  of  can  only  be  filed  where  some 
sufficient  cause  or  causes  have  been  discovered  since  the  term  closed.  Rev. 
St.  1881,  §  563.  The  proceedings  upon  such  a  complaint  become  a  separate 
and  distinct  action,  and  the  ultimate  result  reached  through  such  proceedings 
constitutes  a  final  judgment,  from  which  an  appeal  may  be  prosecuted  to  this 
court.  Htnes  v.  Driver,  89  Ind.  839.  Therefore  this  appeal,  which  is  pri- 
marily based  upon  the  proceedings  and  judgment  in  the  partition  suit,  does 
not  properly  bring  before  us  for  review  tlie  judgment  rendered  upon  the  com- 
plaint for  a  new  trial.  In  that  respect  the  case  presented  is  one  of  a  mis- 
joinder of  appeals.  The  same  may  be  said,  in  general  terms,  of  the  paragraph 
constituting  the  complaint  for  a  review  of  the  proceeding^  and  judgment  in  the 
original  cause.  But  even  more  serious  complications  arise  out  of  the  joinder 
of  that  paragraph  with  the  others  demanding  a  new  trial.  That  paragraph 
concluded  with  a  prayer  for  a  review  of  the  proceedings  set  out  by  it,  for 
errors  of  law  committeid  during  the  progress  of  the  cause,  in  refusing  to  permit 
the  plaintiffs  to  file  and  present  their  second  application  for  a  new  trial  and 
accompanying  affidavits,  and  in  other  respects  particularly  indicated  and  com- 
plained of.  It  was  therefore  a  complaint  for  a  review  for  alleged  errors  of 
law  only.  For  error  of  law  apparent  upon  the  record,  a  party  may  appejil  to 
this  court  from  the  circuit  court,  or  he  may  file  a  coniplaint  for  a  review  in 
the  circuit  court  in  which  the  record  remains,  but  the  adoption  of  one  of  these 
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remedies  waives  tbe  other.  Trader*^  Ins.  Co.  y.  Carpenter,  85  Ind.  850,  and 
authorities  cited.  When,  therefore,  tbe  plaintiffs  filed  in  the  circuit  court 
their  complaint  for  a  review,  and  prosecuted  the  proceeding  thus  instituted 
to  final  judgment,  the;  precluded  themselves  from  afterwards  appealing  to 
this  court  from  tbe  judgment  sought  to  be  reviewed.  Their  only  remedy  re^ 
maining  was  to  appeal  to  this  court  from  the  judgment  rendered  against  them 
upon  their  complaint  for  a  review.  A  different  rule  prevails  where  a  review 
is  asked  upon  tbe  ground  of  new  matter  discovered  since  tbe  rendition  of 
tbe  judgment.  Hill  v.  Roach,  72  Ind.  57. 
Tbe  judgment  is  afQrmed,  with  costs. 


cm  Ind.  471) 

Wabd  and  others  v.  Habvet,  Adm'r.* 
VSupreme  Court  of  Indiana.    June  18, 1887.) 
laxiTATTOlf  OT  Acnosfl — TstisT. 

Where  there  is  a  disavowal  of  a  trust,  and  It  is  bronght  to  the  notlee  of  the  b«n»' 
fldary,  tbe  statute  of  limitations  will  beKin  to  run;  and  where  advene  posseasion 
is  held,  alter  such  disavowal,  for  the  statutory  period,  no  acUon  based  upon  raoh 
trust  will  lie. 

Appeal  from  circuit  oonrt.  Grant  county. 

James  F.  MeDowtil,  James  BrownUe,  and  Geo.  A.  Henry,  tor  appellants. 
Steele  <£  8t.  John,  for  iq>peUee. 

Elliott,  J.  Tbe  appellants  seek  to  recover  mon^  in  the  hands  of  tbe  ap- 
pellee as  the  administrator  of  the  estate  of  John  Wtvrd,  deceased.  Tbe  money 
sought  to  be  recovered  was  received  by  tbe  appellee  from  tbe  sale  of  land,  of 
which  bis  intestate  held  tbe  title.  The  sale  was  made  upon  tbe  petition  of 
tbe  appellee,  as  administrator  of  .Tobn  Ward's  estate,  in  order  to  pay  tbe  debts 
due  from  the  estate,  and  tbe  appellants  were  made  parties  to  the  petition. 
There  is  evidence  showing  that  in  1850  tbe  intestate  received  money  from  the 
appellants,  and  that  he  invested  it,  with  some  of  his  own,  in  the  purchase  of 
land  in  this  state.  Tbe  theory  of  tbe  appellants  is  that,  as  they  furnished  part 
of  the  purchase  money,  a  trust  resulted  in  their  favor,  and  that  their  right  of 
action  is  not  barred  by  the  statute  of  limitations. 

There  are  authorities  maintaining  tbe  proposition  that  tbe  statute  of  limit- 
ations will  run  against  a  resulting  trust.  Newsom  y.  Board,  103  Ind.  526,  8 
K.  £.  Rep.  163;  amith  v.  Calloway,  7  Blackf.  86;  Mussdman  v.  Kent,  88 
Ind.  452;  Wood,  Lim.  418.  But  we  do  not  place  our  decision  upon  this 
ground,  for  there  is  a  plainer  and  stronger  one.  If  it  were  granted  that  tbe 
statute  of  limitations  does  not  run  against  an  acknowledged  resulting  trust, 
and  that  the  judgment  in  tbe  proceedings  to  obtalq  an  order  for  the  sale  of 
the  land  to  pay  the  debts  of  tbe  estate  of  John  Ward,  deceased,  did  not  con- 
elude  the  appellants,  still  this  appeal  must  fail.  Conceding  that  when  the 
land  was  acquired  and  title  taken,  as  it  was  by  John  Ward,  in  1850,  and  that 
it  was  taken  in  trust,  there  can  be  no  recovery,  because  tbe  evidence  shows 
that,  more  than  20  years  prior  to  the  time  that  this  action  was  brought,  there 
was  an  open  disavowal  of  the  trust.  The  evidence,  indeed,  shows  more  than 
a  mere  disavowal  of  the  trust;  for  it  shows  that  the  appellants  acquiesced  in 
the  intestate's  assertion  of  title.  There  is  evidence  very  clearly  showing  that 
tbe  intestate  treated  tbe  land  as  bis  own,  and  that  the  appellants  dealt  vrith 
bim  as  tbe  owner.  Under  this  evidence  there  can  be  no  recoveiy;  for  it  is 
well  settled  that  where  there  is  a  disavowal  of  tbe  trust,  and  it  is  brought  to 
tbe  notice  of  tbe  beneficiary,  the  statute  will  run.  As  said  in  Raymond  y, 
Bimonson,  4  Blackf.  77:  "But  so  soon  as  the  trustee  denies  tbe  right  of  bis 
cestui  que  trust,  and  bis  possession  becomes  adverse,  lapse  of  time  from  that 
period  may  constitute  a  bar  in  equity."  2  Perij,  Trusts,  (8d  £d.)  §  864; 
Wood,  Lim.  433. 

Judgment  aflBrmed. 

X  Sebearlas  denied. 
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TATLOE  V.  SfATB. 
(Supreme  Omirt  of  Indiana.    Jane  17, 1887.) 

BAn— PKICTBATIOK— GVIDEKOB. 

TTnder  wctioo  1806  of  the  Criminal  Code  of  Indiana,  it  ia  safBcient  to  prove  pen- 
etration either  by  direct  or  circuuistantial  evidence,  and  evidence  of  penetration  to 
the  slightest  depth  is  Bu6Sclent  to  establish  the  crime  of  rape,  if  theother  element* 
of  the  offense  are  present. 

Appeal  from  circuit  court,  Knox  county. 

CtUlop  (£  ShatD,  for  appellant.  J.  O.  Adams  and  The  Attorney  General, 
for  the  State. 

EixiOTT,  J.  The  appellant  was  convicted  of  the  crime  of  rape  upon  the 
person  of  Jane  Taylor,  a  child  nine  years  of  age.  It  is  contended  by  bis  coun- 
Bel  that  the  verdict  is  not  supported  because  there  is  no  evidence  of  penetra- 
tion. 

Our  statute  providea  that  "in  prosecution  for  rape,  proof  of  penetration 
shall  be  sufSdent  evidence  of  the  comndsslon  of  the  ofCense."  Uev.  ijt.  Iti8l. 
§  1806.  Under  this  statute,  however  it  may  have  been  at  common  law,  the 
slightest  penetration  of  the  genital  organ  of  the  male  into  that  of  the  female 
is  suflScient,  the  other  elements  of  the  crime  being  present,  to  establish  guilt. 
Brauw  V.  State,  25  Wis.  413;  State  v.  Tarr,  28  Iowa,  397;  Bish.St.  Crimes, 
§  488.  The  rule  prescribed  by  our  statute  is  a  sound  one,  and  its  efficiency 
should  not  be  impaired  by  limiting  its  scope  and  effect.  There  was  much 
reason  for  the  censure  so  often  passed  upon  the  rule  declared  by  some  of  the 
common-law  judges.  In  commenting  upon  some  of  the  later  cases  the  au- 
thors of  a  recent  work  on  medical  jurisprudence  jointly  say:  "In  our  opinion 
this  is  not  only  good  law,  but  common  sense.  That  a  scoundrel  wlio  attempts 
the  chastity  of  a  child  or  a  young  girl  should  escape  punishment  merely  be- 
cause her  youth,  or  the  imperfect  development  or  nai'rowness  of  the  parts; 
prevents  his  fully  consummating  the  crime,  appears  to  us  as  undesirable  as 
it  would  be  unjust."  Woodman  &  T.  For. Med.  640.  "The  jury,"  says  Mr. 
Bishop,  "may  infer  the  penetration  from  circumstances,  without  direct  pioof . " 
Bish.  St.  Crimes,  §  488.  Discussing  tlie  same  question,  the  supreme  court  of 
Iowa  said:  "Nor  is  the  prosecution  bound  to  show  the  fact  of  actual  penetra- 
tion by  the  prosecutrix  herself."    State  v.  Tarr,  supra. 

But  it  is  unnecessary  to  multiply  authorities,  for  it  is  clear  upon  principle 
that  penetration,  like  any  other  element  of  crime,  may  be  established  by  cir- 
cumstantial evidence.  In  this  case  the  circumstances  prove  the  fact  bej'ond 
doubt.  Tlie  intent  of  tVb  ticcused  is  fully  proved,  and  his  acts  show  that  he 
did  all  in  his  power  to  accomplish  his  wicked  design.  That  the  act  was  not 
fully  consummated  was,  it  is  clearly  inferable,  owing  to  the  tender  age  of  the 
victim  of  his  lust.  She  was  in  his  power,  he  was  in  a  situation  to  do  all  that 
the  structure  of  the  organs  of  the  child  would  permit  him  to  do,  and  he  did 
injure  her  genital  organs.  There  is  no  reason  to  doubt  that  this  injury  was 
done  by  his  attempt  to  force  his  virile  member  into  her  person,  and,  if  it  pen- 
etrated to  the  slightest  depth,  he  is  guilty,  and  was  justly  condemned.  Iteg. 
T.  Uxtghes,  9  Curr.  &  P.  752. 

We  do  not  deem  it  either  necessary  or  proper  to  rehearse  the  evidence,  for 
it  is  of  a  character  not  to  be  repeated  except  upon  the  demand  of  an  imperi- 
ous necessity,  and  no  such  necessity  exists  in  this  instance.  Judgment  af* 
firmed. 
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LowEix  and  others  v.  Stbahan.    (Two  Cases.) 

(Supreme  Judicial  Court  of  MiuiachtueUs.    Snffolk.    June  30,  1887.) 

1.  IiEABE— FiBST  FlOOB  OF  BmLDIKO — OlHStDS  WALL. 

A  lease  of  the  first  floor  of  a  building  inclndea  the  firont  wall  of  that  part  of  the 
baildinKi  as  parcel  of  the  leased  premises,  and  gives  the  lessee  not  merely  a  privilege 
or  easement  appurtenant  to  the  building  to  use  the  wall  for  certain  purposes,  such 
88  putting  out  signs,  but  the  rightto  the  exclusive  use  thereof. 

S.  Sahk — C!ovEHAirr  hot  to  Sublbt— Aorsimest  as  to  Siomb. 

An  agreement  made  by  a  lessee  with  a  third  person,  to  allow  the  business  sign  of 
the  latter  to  remain  upon  the  outside  wall  of  the  leased  premises,  in  consideration 
of  an  annual  payment,  is  a  license,  and  not  a  lease,  and  does  not  constitute  a  broach 
of  a  covenant  against  underletting. 

The  first  of  these  cases  was  an  action  for  money  had  and  received,  brought 
against  the  defendant  by  the  owners  of  a  building  on  the  comer  o;f  Washing- 
ton and  Franklin  streets,  in  Boston.  The  second  case  was  an  action  for  the 
breach  of  covenant  to  keep  in  repair,  and  not  to  underlet  or  make  alterations 
and  additions,  contained  in  a  lease  "of  the  first  floor  and  front  part  of  the  base* 
ment  in"  the  same  building;  "being  same  premises  last  occupied  by  John  0. 
Calrow."  The  second  action  was  brought  by  the  lessor  (one  of  the  plaintiffs 
in  the  first  action)  against  the  same  defendant,  as  lessee.  At  the  trial  in  the 
superior  court  without  a  jury,  before  Bacon,  J.,  it  appeared  that  Calrow,  the 
previous  tenant,  had  given  permission  to  Jones,  McDufTee  &  Stratton  to  put 
a  sign  upon  the  outside  of  the  walls  of  the  building,  between  the  level  of  the 
floor  and  that  of  the  ceiling  of  the  first  floor,  but  had  made  no  agreement  for 
compensation;  that  the  lessor  had  no  knowledge  of  the  existence  of  the  signs 
in  question,  and  made  no  objection  to  them  at  the  time  of  the  lease  to  the  de- 
fendant, nor  until  a  short  time  before  the  bringing  of  these  actions;  that  when 
the  defendant  took  possession  of  the  premises  said  sign  was  still  there,  and 
that  he  made  a  contract  with  said  Jones,  McDuflee  &  Stratton  by  which  he 
agreed  to  allow  their  sign  to  remain  upon  the  wall  in  consideration  of  $150 
payable  in  advance;  that  the  defendant  placed  two  signs  for  his  own  use  upon 
the  same  part  of  the  building,  and  agreed  with  certain  other  persons  that  they 
might  paint  over  one  of  these  with  an  inscription  of  their  own,  in  considera- 
tion of  $12.50  a  month,  so  long  as  they  should  leave  the  same  upon  the  build- 
ing; that,  in  pursuance  of  these  agreements,  the  defendant  received  9600, 
and  in  pursuance  of  the  second  $75.  The  court  ruled,  as  matterof  law,  that 
the  outside  of  the  walls  in  question  was  included  in  the  lease,  and  that  the 
agreements  of  the  defendant  with  the  persons  whom  he  allowed  to  place  orre- 
t^n  sig^s  upon  the  building  did  not  amount  to  an  under  letting,  and  ordered 
judgment  for  the  defendant  in  both  actions.  At  the  request  of  the  plaintiffs, 
the  case  was  reported  for  the  determination  of  the  supreme  judicial  court. 

F.  C.  Lowell  and  A.  L.  Lowell,  for  plaintiffs. 

The  lease  to  Thomas  Strahan  set  forth  in  the  report  eitlier  (1)  covered  the 
outside  surface  of  the  outer  walls  of  the  premises  described  therein,  or  (2)  did 
not  cover  it.  The  case  of  John  Lotoell  v.  Strahan  is  based  upon  the  second 
of  these  alternatives;  the  case  of  Augustus  Lowell  v.  Strahan  is  based  upon 
the  first. 

When  the  several  rooms  or  stories  of  a  building  are  let  by  separate  leases, 
those  parts  of  the  building  which  are  used  in  common  by  the  tenants  (such  as 
the  stairs,  entries,  and  appi-oaclies)  are  not  covered  by  the  leases,  but  remain 
in  the  possession  and  control  of  the  landlord.  Larue  v.  Fan-en  Hotel  Co.,  116 
Mass.  67 ;  Headman  v.  Contoay,  126  Mass.  374;  Looney  v.  McLean,  129  Mass.  83. 
The  same  principle  applies  to  the  outside  walls  of  the  building,  with  their  fixt- 
ures; for  it  is  clearly  settled  that  the  occupant  of  a  building,  and  not  its  owner, 
is  liable  for  injuries  arising  from  a  lack  of  due  care  to  keep  it  in  a  safe  and 
proper  condition,  and  that  a  tenant  who  has  hired  a  whole  building  is  the  oc- 
v.l2N.E.no.5 — 26 
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cupant  of  its  outside  walls,  to  the  exclusion  of  the  landlord.  Leonard  y. 
Storer,  115  Mass.  86.  And  yet  it  is  equally  clear  that  the  owner  of  a  build- 
ing, who  has  let  it  in  separate  parts  to  different  tenants,  still  retains  the  con< 
trol  and  remains  the  occupant  of  the  exterior  portions  of  the  building,  and  is 
liable  to  any  one  injured  through  his  neglect  to  keep  these  portions  in  safe 
condition.  See  Kirby  v.  Boylston  Market  Ass'n,  14  Gray,  249,  where  this 
question  was  presented  for  the  first  time.  See,  also,  Milford  v.  Holhrook,  9 
Allen,  17;  Shipley  v.  Fifty  Associates,  101  Mass.  251,  and  106  Mass.  194; 
Watkina  v.  Qoodall,  138  Mass.  583;  Donahue  v.  Kendall,  50  N.  Y.  Super.  Ct. 
386;  Henkel  v.  Murr,  81  Sun,  28;  McMartin  v.  Hunnay,  10  Ct.  Sess.  Cas. 
(3d  Ser.)  411.  The  only  case  maintaining  a  doctrine  contrary  to  that  of 
Shipley  T.  Fifty  Associates  is  Riddle  v.  LitUefleld,  53  N.  H.  503. 

There  is  another  class  of  cases  which  sustain  the  distinction  Just  taken, 
viz.,  that  while  the  lessee  of  a  whole  building  hires  it,  both  inside  and  out, 
together  with  the  land  upon  which  it  8tan<S,  yet  the  lessee  of  a  particular 
rooni  hires  only  the  inside  of  that  room.  When  a  building  is  destroyed  by 
fire,  it  is  held  that  the  lease  of  the  whole  of  the  building  is  not  terminated  by 
such  destruction,  on  the  ground  that  the  land,  as  well  as  the  building,  is  cov- 
ered by  the  lease,  and,  though  the  building  is  destroyed,  the  lease  still  at- 
taches to  the  land.  Rogers  v.  Snow,  118  Mass.  118.  On  the  other  hand,  it 
has  been  held  that  the  destruction  of  a  building  terminates  the  lease  of  a  room 
therein,  because,  as  the  subject  of  the  lease  has  been  destroyed,  there  is 
nothing  to  which  the  lease  can  attach.  STunomut  Bank  y.  Boston,  118  Mass. 
125.  Kow,  if  the  outer  walls  are  covered  by  the  lease,  and  are  not  destroyed, 
it  would  seem  that  the  lease  should  attach  to  them,  and  therefore  should  not 
be  terminated.  It  has  been  held,  however,  that  the  destruction  of  a  building 
terminates  a  lease  of  the  cellar  and  basement,  although  the  brick  walls  are 
left  standing  around  the  demised  premises.  Stockwdl  v.  Hunter,  11  Mete. 
448. 454;  Kerr  v.  Merchant's  Eaxh.  Co.,  3  Edw.  Ch.  315;  Winton  v.  Cornish, 
5  Ohio,  477;  McMillan  y.  Solomon,  42  Ala.  356;  Harrington  v.  Watson,  11 
Or.  143,  3  Pac.  Rep.  173. 

The  only  case  in  this  state  in  which  the  right  of  a  tenant  to  place  a  sign 
upon  the  outside  of  a  building  was  called  in  question,  although  not  directly 
in  point,  yet  sustains  the  contention  of  the  plaintiff  in  the  case  at  bar.  See 
Pevey  v.  Skinner,  116  Mass.  129.  A  tenant  has,  no  doubt,  the  right  to  place 
on  the  outside  of  the  building,  for  the  advertisement  of  his  own  business, 
such  sign  or  signs  as  are  customary  and  reasonable;  but  this  customary  priv- 
ilege is  not  a  lease  of  the  walls,  and  it  gives  the  tenant  no  right  therein,  ex- 
cept that  of  displaying  reasonable  signs  for  his  own  use.  Martyr  v.  Law- 
rence, 2  De  G«x,  J.  &  S.  261 ;  Doe  v.  Gallotoay,  5  Bain.  &  Adol.  43. 

It  is  a  well-settled  principle  of  law  that,  if  one  wrongfully  sells  the  property 
of  another,  the  owner,  instead  of  suing  the  wrong-doer  in  trover,  may  eleA 
to  treat  him  as  his  agent,  and  may  recover  from  him,  in  an  action  for  money 
had  and  received,  all  sums  paid  to  him  by  the  purchaser  of  the  property. 
Gilmore  v.  Wilbur,  12  Pick.  120.  This  form  of  action  has  been  often  sus- 
tained in  cases  like  the  case  at  bar,  where  the  defendant  had  received  rents 
and  profits  from  property  belonging  to  the  plaintiff.  Bltmden  v.  Baugh,  4 
Croke,302;  Hasserv.  Wallis,  lS»Os..28;  Monypenny y. Bristow, 2  Rasa. &M. 
117;  Nugent  v.  Biley,  1  Mete.  117 ;  Hills  v.  BeaiT.e,  9  Allen,  403;  Haldane  v. 
Ducfie's  Ex'rs,  2  Dall.  176;  O'CorUey  y.  Natchez,  1  Smedes  &  M.  31;  and  see 
Arris  v.  Slukely,  2  Mod.  260. 

Augustus  Lowell  v.  Thomas  Strahan.  If  the  court  is  of  opinion  that  the 
outside  of  the  wall  is  a  pait  of  the  premises  leased,  the  defendant  is  only  put 
upon  the  other  horn  of  the  dilemma,  because,  if  the  outside  of  the  wall  is 
covered  by  the  lease,  the  provisions  of  the  lease  apply  to  it,  and  the  defend- 
ant has  violated  his  covenant  not  to  underlet.  Defendant  claims  that  his 
agreement  with  Jones,  McDuffee  &  Stratton  was  a  license,  not  a  lease.    See 
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Francis  v.  Hayward,  22  Ch.  Div.  177;  Snyder  v.  Hersberg,  11  Phila.  2fiO.  In 
the  case  at  bar  all  the  elements  whicli  constitute  a  lease  were  present.  The 
question  whether  a  contract  of  this  sort  is  a  lease  or  a  license  has  never  arisen 
in  the  case  of  a  sign,  but  it  has  arisen  under  the  laws  for  the  assessment  of 
poor  rates  in  England,  in  cases  which  bear  a  close  resemblance  to  the  case 
ai  bar.  See  Cory  v.  Bristow,  2  App.  Cas.  262;  Electric  Tel.  Co,  v.  Overseers 
cff'Sat/ord,ll  Exch.181;  Lancaiihire,etc.,TelephoneCo.v.Overseerso/Man- 
Chester,  14  Q.  B.  Div.  267.  The  plaintiff  submits  that  the  question  of  dam- 
ages in  this  action  is  not  properly  before  the  court. 

Alfred  Hemmenway  and  D.  F.  Kimball,  for  defendants. 

In  their  first  action  the  plaintiffs  seek,  on  a  count,  for  money  had  and  re* 
ceived,  to  recover  $675,  and  in  their  second  action  they  seek  damages  for  the 
breach  of  defendants'  covenant  to  keep  in  repair,  and  not  to  underlet  or  make 
alterations  and  additions.  It  is  submitted  that  neither  claim  is  tenable.  An 
action  for  money  had  and  received  will  not  lie  to  try  the  title  to  property  be- 
tween two  litigating  parties.  Bigelow  v.  Jones,  10  Pick.  161 ;  Kittredge  v. 
Peaslee,  8  Allen,  237;  2  Greenl,  Ev.  §  120.  The  defendant  received  the 
money  as  his  own,  and  not  for  the  purpose  of  paying  it  over  to  the  plaintiffs, 
or  under  any  trust  which  makes  it  his  duty  to  pay  it  over.  Butterworth  v. 
Gould,  41  N.  T.  450;  Latvrence  v.  Batcheller,  131  Mass.  504,  607;  Mooj-e  v. 
Moore,  127  Mass.  22.  The  question  in  dispute  in  this  action  for  money  had 
and  received  is  one«f  title.  The  contention  of  the  defendant  is  that,  by  virtue 
of  liis  lease,  he  was  entitled  to  the  use  of  the  outer  wall.  Parol  evidence  is 
admissible  to  apply  the  description  in  a  deed.  Lovejoy  t.  Lovett,  124  Mass. 
270.  274;  Houghton  v.  Moore,  141  Mass.  437,  6  N.  E.  Bep.  517.  See  espe- 
cially,  Riddle  v.  Littlefield,  53  N.  H.  503.  "Any  right  of  way  or  other  ease- 
ment necessary  to  the  enjoyment  of  premises  granted  will  pass  as  appurtenant, 
although  there  is  no  express  mention  of  easements,  privileges,  or  appurte- 
nances." Hooper  v.  Famsworth,  128  Mass.  487;  Oliver  v.  Dickinson,  100 
Mass.  114,  117;  Sherman  v.  Williams,  113  Mass.  481.  The  original  lessoi-s 
have  no  right  of  action  against  the  sublessees.  Patten  v.  Deshon,  1  Gray, 
830. 

If  the  outer  surface  of  the  wall  did  pass  by  the  demise,  it  is  submitted  that 
the  facts  do  not  disclose  a  breach  of  the  covenant  to  keep  in  repair,  and  not  to 
underlet  or  make  alterations  and  additions.  Allowing  the  sign  of  Jones, 
McDuflee  &  Stratton  to  remain,  for  a  pecuniary  consideration,  was  not  an 
underletting  to. them;  it  was  a  mere  license.  Pevey  v.  Skinner,  116  Mass. 
129;  WhiU  y.ifaynard.  111  Mass.  250.  255;  McCrea  v.  Marsh,  12  Gray,  211; 
Burton  y.'Scherpf,  1  Allen,  133.  The  placing  of  the  sign  by  Jones,  McDuflee 
&  Stratton  on  the  building  would  not  subject  them  to  an  action  for  use  and 
occupation.  Bacon  v.  Parker,  137  Mass.  309,  312.  A  covenant  not  to  assign 
or  underlet  is  always  construed  strictly.  O  Keefe  v.  Kennedy,  3  Cush.  325, 
827.  But  if  the  agreement  with  the  sign-owner  were  an  underletting,  it 
would  have  been  valid  until  the  plaintiffs  had  exercised  their  option  to  ter- 
minate it.  Semis  v.  Wilder,  100  Mass.  446;  Shattuck  v.  Lovejoy,  8  Gray, 
204;  Tayl.  Landl.  &  T.  §  412.  If  there  were  a  breach  of  covenant  not  to 
underlet,  the  plaintiff  adduced  no  evidence  of  special  damage,  and  only  nominal 
damage  will  be  presumed. 

W.  Allen,  J.  We  think  that  the  outside  of  the  front  wall  was  part  of  the 
premises  demised  in  the  lease  of  the  first  floor  in  the  building.  If  the  lan- 
guage had  been  used  in  a  conveyance  in  fee-simple,  no  question  could  have 
been  made  that  the  walls  of  the  building  were  included.  Undoubtedly  the 
owner  of  a  building  might,  in  conveying  tlie  lower  and  upper  portions  of  it  to 
different  grantees,  except  the  outside  of  the  walls  as  he  might  do  in  convey- 
ing the  whole  building  to  one  grantee.  In  every  case  it  is  a  question  of  in- 
tention, fonnd  in  the  language  used  as  applied  to  the  subject-matter,  and  con- 
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strued  in  connection  with  the  whole  instrument.  A  lease  for  years  by  in- 
denture diflers  from  a  deed  in  fee-simple,  not  only  in  the  nature  of  the  estate . 
created,  but  also  in  the  fact  that  the  instrument  of  demise  is  an  agreement 
between  the  parties,  containing  mutual  covenants  affecting  their  rights  in 
the  premises.  The  words  of  description  used  should  be  construed  in  view  ot 
these  considerations,  which  might  require  a  different  meaning  to  be  given 
to  tliem  than  would  be  given  to  similar  words  in  a  conveyance  in  fee. 

The  words  "fli-st  floor  in"  the  building  are  equivalent  to  first  story  of  tbe 
building,  and  naturally  include  the  walls.  Tbe  apparent  intention  is  to  sep- 
arate a  section  of  the  building  as  a  distinct  tenement.  The  words  "first 
floor"  define  the  lower  and  upper  boundaries  of  this,  but  there  is  nothing  to 
fix  the  lateral  boundaries  except  the  boundaries  of  the  building.  In  this  re- 
spect the  words  differ  somewhat  from  the  word  "room."  "Floor"  means  a 
section  of  the  building  between  horizontal  planes;  the  words  "in  a  building" 
show  that  the  section  is  of  the  whole  building,  and  not  of  a  part  of  it  The 
word  "room"  includes  a  description  of  the  perpendicular  as  well  as  of  the 
horizontal  planes  which  bound  the  parcel  of  the  house  described  by  it,  and 
excludes  the  outside  of  lateral  walls,  at  least  when  they  constitute  the  walls 
of  another  room,  as  clearly  as  tbe  words  "first  floor"  exclude  the  flooring  of 
the  story  above  it.  Under  what  circiunstances  a  lease  of  a  story  of  a  build- 
ing would  include  a  space  beyond  the  building,  over  land  belonging  to  it, 
need  not  be  considered.  In  this  case  the  building  adjoins  the  sidewalk,  and 
tbe  "lower  floor  in  the  building"  in  the  lease  must  be  held  to  include  the  en- 
tire front  wall  of  that  part  of  the  building,  unless  there  is  something  to  con- 
trol the  natural  meaning  of  the  language. 

That  the  outside  of  the  front  wall  would  be  valuable  to  the  lessee  as  part 
of  the  premises,  and  that  the  lease  gives  him  the  right  to  use  it  for  some  pur- 
poses, such  as  putting  out  signs  and  displaying  goods,  is  not  disputed;  but  it 
is  contended  that  the  right  is  a  privilege  or  easement,  appurtenant  to  tbe 
leased  premises  in  a  part  of  the  building  not  parcel  of  them.  The  defendant 
contends,  on  the  other  hand,  that  the  outside  of  the  front  wall  is  parcel  of  the 
leased  premises.  It  often  occurs  in  leases  of  part  of  a  building  that  rights  in 
other  parts,  or  in  land  not  parcel  of  the  premises,  as  in  entries,  passage-ways, 
and  yards,  pass  as  appui-tenant  to  them.  The  question  in  such  cases  gen- 
eraUy  is  not  what  is  parcel  of  the  demised  premises,  but  what  is  incident  to 
them.  In  general,  a  deed  or  lease  of  a  house  or  store  will  include  the  land 
under  it.  In  Stockwell  v.  Hunter,  11  Mete.  448,  aud  Shaumut  Nat.  Bank 
V.  City  qf  Boston,  118  Mass.  125,  it  was  held  that  the  land  under  a  building 
would  not  pass  as  parcel  of  the  premises  in  a  lease  of  the  basement  of  a  build- 
ing the  upper  stories  of  which  were  let  to  other  tenants. 

Mr.  Justice  Dewey  says  in  11  Mete.  456:  "  The  proper  construction  of  such 
a  lease  as  the  present,  as  it  seems  to  us,  is  that  the  lessee's  right  of  occupa- 
tion of  the  land  is  an  interest,  for  the  time  being,  defeasable  by  the  destruc- 
tion of  the  building  by  fire. " 

Mr.  Justice  Mobtoit  says  in  118  Mass.  129:  "The  real  question  is  whether 
the  intention  of  the  parties,  to  be  collected  from  the  whole  lease,  was  to  grant 
to  the  lessees  any  estate  in  tbe  laud  itself.  As  we  have  seen,  the  lease  does 
not,  in  terms,  grant  any  estate  in  the  land.  *  *  *  In  cases  where  differ- 
ent rooms  in  the  same  building  are  leased  to  separate  tenants,  the  situation 
of  the  property,  and  the  nature  of  the  tenures,  exclude  the  idea  that  each 
tenant  takes  an  estate  for  years  in  the  land.  Such  estates,  existing  at  tbe 
same  time  in  different  tenants,  are  inconsistent  and  impossible.  *  •  * 
The  bank  and  Lawrence  cannot  both  take  an  estate  for  years  in  the^  same 
land."  \ 

In  the  case  at  bar  the  words  of  description  naturally  indude  the  prenftos. 
in  question, — ^the  outer  wall.  It  is  plain  that  the  lease  grants  an  interestSb 
them,  not  merely  like  the  incidental  right  of  support  or  shelter  which  it  gprasft^ 
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in  the  land  and  other  parts  of  the  house,  but  the  right  to  use  and  enjoy,  as 
leased  premises,  for  the  purposes  of  business.  That  right  is  exclusive.  The 
landlord  has  no  right  to  use  or  to  let  it  for  such  purposes.  From  the  mere 
demise,  without  regard  to  special  provisions  of  the  lease,  there  is  no  reason 
that  the  landlord  should  be  regarded  as  having  rights  in  the  outside  different 
from  what  he  has  in  the  inside  of  the  wail .  As  owner  of  the  upper  tenement, 
he  has  a  right  in  the  whole  wall  for  support,  but  that  right  would  not  operate 
to  except  the  walls,  by  implication,  from  a  deed  in  fee  of  the  lower  tenement, 
or  from  a  grant  of  it  for  years.  The  occasions  that  the  reversioner  would 
have  to  enter  upon  the  wall  of  the  demised  tenement  must  be  few  and  ex- 
traordinary, and  it  could  not  be  inferred,  from  the  fact  that  the  right  was  not 
expressly  reserved  in  the  lease,  that  the  wall  was  excepted  from  it.  We  can 
see  nothing,  therefore,  in  the  nature  of  the  estate  granted,  that  should  pre- 
vent the  outer  wall  from  being  included  as  parcel  of  the  demised  premises. 
On  the  contrary,  the  fact  that  it  is  of  value  tu  the  tenant  for  the  use  for  wliich 
the  premises  may  be  occupied,  and  of  no  value  for  use  to  the  landlord,  would 
indicate  that  it  was  part  of  the  premises  if  the  description  was  doubtful.  If 
it  did  not  pass  by  the  lease  in  this  case,  it  would  seem  that  the  right  which 
the  plaintiff  claims  could  be  maintained.  The  only  right  of  the  tenant  would 
be  to  make  such  use  of  it  as  would  be  incident  to  his  grant  of  the  adjoining 
premises,  and  the  right  of  the  landlord  would  be  to  enter  upon  it,  and  make 
any  use  of  it  not  inconsistent  with  the  incidental  rights  to  use  it  of  the  ten- 
ant. He  might  not  have  a  right  to  take  down  the  tenant's  sign,  but  he  would 
have  the  possession  of  the  wall,  and  the  right  to  enter  upon  it,  and  to  use  any 
of  it  not  actuaUy  used  by  the  tenant  for  any  purpose  not  inconsistent  with  the 
use  by  the  tenant  of  the  leased  premises.  It  is  not  reasonable  to  suppose  that 
this  was  the  intention  of  either  party.  The  actual  possession  and  use  of  the 
wall  by  the  tenant  which  the  parties  obviously  intended  is  substantially  that 
of  leased  premises,  and  it  would  be  very  difiScult  to  deflne  or  Bx  the  respective 
rights  of  the  parties  in  it,  except  on  the  assumption  that  it  is  apart  of  the  de- 
mised premises. 

There  is  nothing  in  the  particular  provisions  of  the  lease  that  bears  with 
much  force  upon  the  question.  The  covenant  of  the  lessee  to  repair  is  wliat 
would  be  expected,  whether  the  outside  of  the  wall  were  included  or  not,  un- 
less the  suggestion  is  entitled  to  some  weight  that  if  the  outer  surface  of  the 
wall  was  not  included  the  lessor  would  probably  have  insisted  upon  a  special 
covenant  by  the  lessee  to  keep  it  in  repair.  Ferhiaps  the  covenant  by  the  lessee 
to  save  the  lessor  harmless  from  all  damages  arising  from  neglect  in  not  re- 
moving snow  and  ice  from  the  roof  of  the  building,  or  "  from  the  sidewalk  bor- 
dering on  the  premises  so  leased,"  may  afford  a  slight  inference  that  the  wall, 
indnding  the  outer  surface  of  it,  was  part  of  the  premises.  The  covenants  by 
the  lessee  not  to  underlet,  and  not  to  make  any  unlawful,  improper,  or  offen- 
sive use  of  the  premises,  nor  any  alterations  or  additions,  and  that  the  lessor 
may  enter  upon  the  premises  to  examine  the  condition  thereof,  while  proper 
to  protect  the  interest  of  the  reversioner  in  the  surface  of  the  wall,  do  not  ap- 
pear to  have  particular  reference  to  that. 

We  can  find  nothing  in  the  lease  which  militates  against  the  idea  that  the 
whole  outer  wall  is  included  in  the  premises,  and  the  description  of  the  prem- 
ises as  applied  to  the  subject-matter  and  the  right  in  the  outer  surface  of  the 
wall,  which  it  is  reasonable  to  suppose  the  parties  intended  that  the  leseee 
should  have,  and  the  entire  reasonableness  that  the  whole  of  the  front  wall  of 
that  part  of  the  building,  should  be  included  in  the  lease  of  a  floor  or  story  of 
it,  in  connection  with  the  particular  provisions  of  the  lease,  lead  us  to  the  con- 
clusion that  the  outer  surface  of  the  wall  was  part  of  the  demised  premises. 
"We  find  no  authority  against  this. 

Pevep  v.  Skinner,  116  Mass.  129,  decided  that,  where  different  rooms  in  a 
building  were  let  to  different  tenants,  a  license  by  the  owner  of  the  building 
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to  the  tenant  of  a  lower  room,  to  place  his  sign  on  the  onter  wall  of  the  build- 
ing, extending  15  inches  higher  than  the  floor  of  the  room  above,  was  not 
revoked  by  a  lease  of  the  room  above,  which  contained  the  provision  that 
"the  lessee  may  have  the  right  to  place  signs  upon  the  outer  wall  of  said  rooms. " 
The  general  right  of  the  lessee  of  a  single  room  in  tlie  outer  wall  was  not  con- 
sidered. The  court  say:  "His  right  to  use  the  outer  surface  of  the  wall  waS 
defined,  and  thereby  limited  by  the  terms  of  the  lease."  The  decision  can 
have  very  little  bearing  upon  the  lease  of  a  "floor"  which  does  not  defineand 
limit  the  right  to  use  the  outer  wall. 

Riddle  v.  Littlefleld,  53  K.  H.  503,  and  Baldwin  v.  Morgan,  48  Hun,  355, 
are  directly  in  favor  of  the  conclusion  we  have  reached.  Loving  v.  Bacon, 
4  Mass.  575,  and  Cheesehorongh  v.  Oreen,  10  Conn.  319,  are  cases  wliere  the 
respective  rights  of  owners  of  lower  and  upper  tenements  in  the  same  build- 
ing are  considered,  but  have  no  particular  bearing  upon  the  case  at  bar. 

It  Js  claimed  that  the  agreement  of  the  defendant  to  allow  the  sign  of  a 
Btranger,  in  consideration  of  an  annual  payment  by  him,  to  remain  upon  the 
outside  wall  demised,  was  a  breach  of  the  covenant  in  the  lease  not  to  under- 
let any  part  of  the  premises.  But  this  was  a  license,  and  not  a  lease.  It 
was  permission  to  do  a  particular  act,  to  affix  a  sign  to  the  wall,  and  gave  no 
authority  to  do  any  other  act  upon  the  premises.  The  fact  that  the  permis- 
sion was  paid  for,  and  that  the  act  permitted  was  a  continuing  one,  are  ordi- 
nary elements  of  a  license.  Every  license  to  do  an  act  upon  land  involves 
the  exclusive  occupation  of  the  land  by  the  licensee,  so  far  as  is  necessary  to 
do  the  act.  and  no  further.  A  lease  gives  the  right  of  possession  of  the  land, 
and  the  exclusive  occupation  of  it  for  all  purposes  not  prohibited  by  ita  terms. 
It  is  clear  in  this  case  that  the  intention  was  that  the  licensee  should  have  no 
other  right  in  the  premises  than  to  affix  his  sign  to  them,  and  that  every  other 
right  should  remain  in  the  defendant.  An  agreement  of  this  nature  cannot 
be  construed  as  a  lease.    It  must  create  either  a  license  or  an  easement. 

In  Pevey  v.  Skinner,  uhi  supra,  it  was  said  that  permitting  a  sign  to  be 
kept  upon  the  wall  for  a  long  time  would  imply  a  license,  but  it  was  not  in- 
timated that  it  would  imply  a  lease  of  the  outer  surface.  We  have  not  been 
refeiTed  to  any  case  in  which  the  question  here  presented,  or  any  closely  re- 
sembling it,  has  arisen.  K'umerous  cases  have  arisen  in  England  where  the 
question  was  whether  persons  occupying  land  under  particular  agreements 
were  liable  to  be  rated  as  occupiers.  See  Cory  r.  Bristow,  2  App.  Cas.  262; 
Electric  Tel.  Co.  v.  Overseers  cf  Salford,  11  Exch.  181;  Lancashire  Tel.  Co. 
T.  Overseers  of  Manchester,  14  Q.  B.  Div.  267;  Watkins  v.  Overseers  qf  MU- 
ton-next-Gravesend,  L.  B.  8  Q.  B.  360;  Forrest  v.  Overseers  of  Qreentoich, 
8EI.  &B1.890. 

In  Selby  v.  Oreaves,  L.  K.  3  C.  P.  594,  the  letting  of  a  defined  portion  of  a 
room  in  a  factory,  witli  steam-power  for  working  lace-machines,  was  held  to 
be  a  demise;  and  in  Hancock  v.  Austin,  14  C.  B.  (K.  8.)  634,  permission  to 
place  lace-macliines  in  a  room  in  a  factory,  and  to  work  them  with  steam- 
power  furnished  by  the  owner  of  the  factory,  was  held  to  be  a  license,  and  to 
create  no  demise.  The  case  last  cited  approaches  nearest  to  the  case  at  bar 
of  any  that  we  have  seen,  and  in  that  the  reasons  for  regarding  the  transac- 
tion as  a  lease,  are  obviously  stronger  than  in  this  case.  That  was  permission 
to  occupy,  with  fixed  machines,  a  portion  of  the  floor,  and  space  above  it; 
this  is  permission  to  insert  fastenings  in  the  outer  wall,  from  which  to  sus- 
pend a  sign  in  proximity  to,  but  outside  of,  the  building. 

Judgment  for  tlie  defendant  in  both  cases. 
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Addibom  V.  New  Eiroi.Ain>  Cohmeboial  Travelebs'  Ass'n. 

(Supreme  Judicial  Court  of  iftusaehmeOt.    SnfTolk.    June  29,  1887.) 

IxsTniARCE — Benefit  Socibtt— Beneficiaeies — Desigkation  in  Application. 

By  the  charter  of  a  beneficiary  association,  the  persona  whom  the  insured  could 
designate  as  beneficiaries  were  limited  to  his  widow,  his  orphan  children,  and  other 
persons  dependent  apon  him,  and  the  by-laws  of  the  association  provided  that,  if 
the  insured  made  no  desiKnatiivn,  the  amount  should  be  paid  to  his  widow,  or,  if  he 
left  no  widow,  to  a  guardian  or  trustee  of  his  minor  children.  The  insured,  at  the 
time  of  making  his  designation,  had  a  wife  and  two  daughters,  and  in  his  applica- 
tion for  membership,  in  answer  to  the  question,  "To  whom  will  yon  have  your 
death  loss  paid?  "  answered,  "To  my  heirs,"  and  in  a  reply  to  a  request  to  state  the 
relationship  of  any  of  the  persons  to  whom  payable,  answered,  "  Wife  or  daugh- 
ters." Eeld  that,  upon  the  death  of  the  insured,  the  money  was  to  be  paid  to  the 
widow. 

(Contract  by  the  widow  of  James  Addison  to  recover  of  the  defendant  asso- 
ciation ^,000,  payable  under  the  terms  of  a  certificate  of  membership  in  said 
association  held  by  the  said  Addison.  At  the  hearing  In  the  superior  court 
without  a  jury,  before  Babkeb,  J.,  the  court  found  that  the  meaning  and  in- 
tent of  the  said  James  Addison  in  his  designation  of  the  persons  to  whom  the 
amount  insured  was  to  be  paid,  was  that  the  wife  and  two  daughters  of  the 
insured  were  to  receive  the  death  loss;  and,  one  of  the  daughters  having  de- 
ceased daring  his  life,  the  said  widow  and  surviving  daughter  should  take 
the  fund  in  equal  shares,  the  sum  of  $1,500  to  be  paid  to  the  widow,  and  a 
like  sum  to  be  paid  to  the  administrator  of  Mary  £.  Fratt,  the  daughter,  who 
had  died  subsequent  to  the  death  of  her  father.  To  this  finding  both  parties 
excepted,  and  the  case  was  repoi-ted  to  the  supreme  judicial  court.  Addi- 
tional facts  appear  iu  the  opinion. 

/.  B.  Richardson,  for  Margaret  Addison. 

The  objects  of  this  association  are  set  out  In  its  charter,  and  in  chapter 
204.  Acts  1877,  (Pub.  St.  c.  115,  §  8.)  Chapter  195,  Acts  1882,  cannot  affect 
the  contract  made  in  1878.  American  Legion  of  Honor  t.  Perry,  140  Mass. 
580,  592,  5  N.  E.  Bep.  634.  The  contract  made  by  James  Addison  with  the 
association  was  for  the  benefit  only  of  his  "  widow,  orphans,  and  other  de- 
pendents of"  his.  It  was  not  within  the  scheme  of  the  association  to  make 
provision  for  the  benefit  of  estates,  or  of  heirs,  which  is  the  same  thing. 
EUey  T.  Odd  Fellows'  ifut.  Relitf  Ass'n,  142  Mass.  224,  7  K.  £.  Bep.  844; 
Briggs  v.  Earl,  139  Mass.  473,  1  N.  E.  Rep.  847.  "My  heirs,"  therefore, 
was  not  a  legal  or  proper  designation  of  a  beneficiary.  It  is  not  a  designa- 
tion at  all  of  a  "person  or  persons,"  as  required  by  the  constitution  and  by- 
laws. Elsey  V.  Odd  Fellotos'  Mut.  Reli^Aas'n,  supra.  Or  if,  under  any  cir- 
cumstances, it  could  be  held  to  be  a  designation,  (if  there  was  no  other,)  it 
is  certainly  not  to  control  or  vary  the  definite  designation  of  "wife  or  daugh- 
ters," made  in  the  application.  In  his  answers  to  the  questions  on  the  ap- 
plication, Mr.  Addison's  attention  was  probably  not  called  at  first  to  the  duty 
of  particularly  designating  the  person  or  persons  to  whom  he  wished  the  loss 
paid.  He  was  not,  in  the  first  question,  asked  to  do  that;  but,  when  his  at- 
tention was  called  to  the  duty  of  particularly  designating  them,  he  says, 
"Wife  or  daughters."  But  if  you  read  it  with  the  words  "to  my  heirs," 
reading  them  all  together,  it  is.  merely  as  if  be  had  said,  "I  will  have  it  paid 
to  my  heirs;  that  is,  I  mean  by  that,  my  wife  or  daughters."  The  words  on 
the  certificate  and  stub  were  not  the  acts  of  the  deceased.  Certainly  the  wife 
is  not  excluded.  Sioeet  v.  Button,  109  Mass.  689;  Lavery  v.  Egan,  143 
Mass.  389,  9  N.  E.  Kep.  747. 

The  question  of  "dependency"  is  an  important  one;  decisive,  we  think,  in 
favor  of  Mrs.  Addison.  She  was  at  all  times  dependent  upon  the  deceased. 
Mrs.  Pratt  was  not  dependent  upon  him  at  the  time  when  the  question  of 
dependency  is  to  be  inquired  into,  viz.,  the  time  of  his  death,  or  when  the 
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monej  is  payable.  Brigga  t.  Earl,  139  Mass.  478, 1  N.  E.  Sep.  847.  It  is 
clear  that  the  questions  of  orphanage  and  of  minority  of  children  are  refer- 
able to  the  time  of  the  death  of  a  member,  not  to  the  time  of  his  becoming  a 
member  of  the  association.  See  Brigga  t.  Earl,  supra.  The  place  of  Mr. 
Addison  was  to  support  his  wife,  and,  after  the  death  of  one  daughter,  and 
the  miirriage  of  the  other,  there  was  no  other  person  whom  it  was  bis  place 
to  support.  Is  It  not  to  be  presumed  that  Mr.  Addison  intended  that  this 
fund  should  go  to  the  support  of  her  whom  it  was  his  legal  and  social  duty  to 
provide  for?  And  she  is  the  only  person  now  left  whom  it  can  be  claimed 
was  a  beneflciary.  Ballou  v.  QtU,  50  Wis.  614,  7  N.  W.  Elep.  561.  There 
is  no  authority  for  reading  "and**  for  "or"  in  this  designation;  the  context 
does  not  require  it.  The  word  "heirs"  (even  if  it  can  be  brought  in  to  aid 
Mr.  McDonald's  claim)  does  not  requirethemoney  to  be  given  to  two  or  more 
persons,  as  the  learned  court  thought.  "Wife  or  daughters"  does  not  mean 
both.  On  this  point  it  is  like  WhitcJier  v.  Penley,  9  Beav.  477;  Crooke  v. 
Be  Vandes,  9  Ves.  197;  Tu7-ner  v.  ifoor,  6  Ves.  557;  Montagu  v.  Nueella, 
1  Russ.  165.  It  is  hardly  conceivable  that  Mr.  Addison  meant  that  this 
money,  or  any  part  of  it,  should  go  in  the  way  it  will,  if  given  to  Mr.  Mo- 
Donald.  We  submit  that  such  disposition  of  it  would  defeat  the  benevolent 
and  charitable  objects  of  the  association,  and  the  intention  of  the  parties  to 
the  contract.  Upon  all  considerations,  the  objects  of  the  association,  the  act- 
tiai  designation  by  the  deceased,  his  declared  intention,  the  presumption  of 
his  intention  from  his  duty  to  her,  and  her  circumstances,  and  upon  all  tlie 
considerations  of  dependency,  and  the  death  of  both  the  daughters,  this  money 
should  now  be  paid  to  Mrs.  Addison.  If  not  in  her  own  right,  then  to  her  as 
administratrix. 

Geo.  Fred.  Williams,  for  James  McDonald,  administrator  of  Mary  E.  Pratt. 

The  designation.  The  constitution  of  the  association,  art.  1,  §  2,  provides 
that  the  directors  shall  pay  the  death  loss  "to  the  person  or  persons  previ- 
ously designated  by  the  deceased  upon  his  application  for  membership,  upon 
the  lx>oks  of  the  association,  and  upon  his  certificate  of  membership."  The 
reference  in  art.  10,  §  If  to  the  payment  of  the  death  loss  to  "such  person  or 
persons  as  the  deceased  may  have  designated  to  receive  the  same,"  must  refer 
to  the  constitutional  designation,  which  appears  not  only  in  the  application, 
but  also  upon  the  books  of  the  association,  and  upon  his  certificate  of  mem- 
bership. The  only  designation,  therefore,  \&  of  "ray  heirs;"  for  nothing  else 
appears  in  the  books  or  the  certificate,  nor  should  the  answer  of  the  applicant 
to  the  second  question  stated  in  the  report  modify  this  designation.  It  is  man- 
ifest that  the  first  question  contemplated  the  naming  of  a  person  by  name, 
and  the  second  was  intended  merely  to  satisfy  the  association  that  the  person 
or  persons  named  were  within  the  classes  who  might  properly  be  designated. 
The  answer  to  the  second  question  was  not  intended,  therefore,  to  have  any 
effect  as  a  designation,  and  the  fact  that  the  "wife  or  daughters"  were  not 
named  in  the  record  or  certificate  shows  that  such  description  was  not  intended 
as  adesignation.  The  construction  of  the  designation  "my  heirs"  should  not, 
therefore,  be  affected  by  the  subsequent  answer;  the  construction  must  be  of 
the  contract  into  which  the  association  entered,  ^bich  was  to  pay  to  "my 
heirs."  Elsey  v.  Odd  Fellows'  Mut.  Reli^  Ass'n,  142  Mass.  224,  7  N.  E. 
Rep.  844;  Barton  v.  Provident  Mut.  Relitf  Asn'n,  68  N.  H.  535,  537,  8  Atl. 
Rep.  627;  Com.  v.  Wetlieihee,  105  Mass.  149;  Bauer  v.  Samson  Lodge,  102 
Ind.  262,  1  N.  E.  Rep.  571. 

It  is  evident  that  tlie  applicant  intended  his  death  loss  to  be  paid  to  the  per- 
sons upon  whom  the  law  would  cast  his  estate.  It  was  as  to  this  fund  a  dec- 
laration of  intestacy.  The  word  "or"  was  not  unnatural,  and  its  use  only 
shows  that  he  Intended  not  to  qualify  the  legal  meaning  of  the  word  "heirs." 
The  word  "heirs"  signifies  to  hiymen  those  who  take  an  estate  by  inheritance; 
yet  few  assume  to  define  who  they  are.    When  this  applicant  attempted  to  de- 
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fine  the  persons,  be  meant  to  say  either  "wife  and  daughters,  whichever  tho 
law  makes  my  heirs,"  or  "  wife  and  daughters,  if  they  be  all  alive  at  my  death. " 
It  would  be  manifestly  absurd  to  use  the  word  "or"  to  exclude  as  heirs  the 
daughters,  who  were  the  only  persons  who  were  "heirs"  beyond  peradventure. 
The  word  "or"  is  often  construed  to  mean  "and,"  in  order  to  carry  the  in- 
tention into  effect.  Fairfield  v.  Morgan,  2  Bos.  &;  F.  38;  Right  v.  Lay, 
16  East,  67;  Arnold  v.  Buffum,  2  Mason,  208;  Ray  v.  Enslin,  2  Mass.  654; 
White  V.  Crawford,  10  Mass.  183;  Carpenter  v.  Heard,  14  Pick.  449,  453; 
Litchfield  V.  Cudworth,  15  Pick.  a4-27;  Parker  v.  Parker,  5  Mete.  184, 137; 
Hunt  V.  Hunt,  11  Mete.  88,  98.  In  this  case  it  is  necessary  to  so  construe 
the  word  "or,"  inasmuch  as  it  has  no  sense  otherwise. 

The  stub-book  and  certificate  were  properly  admitted.  The  certificate  of  a 
benefit  association  is,  iu  legal  contemplation,  a  policy  of  insurance,  and  gov- 
erned  by  the  same  rules  of  law.  Prexbyterian  Assur.  Fund  v.  Allen,  15  Ins. 
Law  J.  768,  7  N.  E.  Rep.  317;  Bailey  v.  Mutual  Be7i.  Aas'n,  15  Ins.  Law 
J.  793,  27  N.  W.  Bep.  770;  Dolan  v.  Ctnirt  Good  Samaritan,  128  Mass.  438. 
Hence  the  learned  judge  erred  in  treating  the  words  "wife  or  daughters" 
as  "the  designation,"  and  dividing  the  fund  between  the  parties  hereto  as 
joint  beneficiaries.  This  court  has  not  yet  directly  adjudicated  that  in  such  a 
case  the  widow  is  an  heir.  This  point  is  left  undecided  in  Flsey  v.  Odd  Fel- 
loioa^  Mut,  Reli^Aaa'n,  supra.  This  case  is  within  the  distinction  made  in 
Fabens  v.  Fabens,  141  Mass.  395,  399,  5  N.  E.  Bep.  650.  Kor  does  the  re- 
cent case  of  Lavery  v.  Egan,  148  Mass.  389,  9  N.  E.  Rep.  747.  In  any  event, 
if  the  true  designation  be  the  "heirs"  of  James  Addison,  the  widow  is  only 
entitled  to  one-third,  and  the  sarviving  daughter  should  take  two-thirds,  of 
the  fond,  nnder  the  statute  of  distributions. 

W.  AI.LEN,  J.  The  only  designation  which  the  deceased  attempted  to 
make  was  in  answers  to  the  printed  questions  in  his  application  for  member- 
ship. The  persons  whom  he  could  designate  were  limited  by  the  statute, 
(St.  1877.  0.  204,)  and  by  the  charter  or  certificate  of  incorporation,  to  his 
widow,  his  orphan  children,  and  other  persons  dependent  upon  him.  The 
by-laws  of  the  corporation  provided  that,  if  he  made  no  designation,  the 
amount  should  be  paid  to  his  widow,  or,  if  he  left  no  widow^,  to  a  guardian  or 
'  trustee  of  his  minor  children.  At  the  time  of  making  his  application.  In 
1878,  he  had  a  wife  and  two  minor  children,  daughters.  In  answer  to  the 
question,  "To  whom  wilt  you  have  yonr  death  loss  paid?"  be  answered,  "To 
my  heirs."  Had  this  been  sU,  his  meaning  might  have  been  doubtful.  It 
oonld  not  have  been  presumed  that  he  intended  to  include  heirs  who  could 
not  lawfully  be  designated,  nor  that  he  intended  to  exclude  his  widow,  and  it 
might  be  presumed  that  he  had  in  mind  only  his  wife  and  children,  and  in- 
tended to  designate  them.  But  it  might  have  been  doubtful  whether  he  in- 
tended to  designate  them  to  take  as  distributees  under  the  statute  of  distri- 
butions, or  as  beneficiaries  under  the  charter  and  by-laws  of  the  corporation. 
The  word  "heirs,"  used  to  designate  suQh  beneficiaries,  excluding  one  class, 
mere  dependents,  and  including  the  other  two,  widow  and  orphan  children, 
applies  as  naturally  to  the  classes  as  to  the  individuals  comprising  them,  and 
indicates  the  widow  and  orphan  children  quite  as  plainly  as  it  indicates  the 
widow  and  surviving  daughters. 

But  we  think  that  the  answer  to  the  next  question  leaves  no  doubt  as  to 
the  meaning.  The  question  was.  "State  the  relationship  of  any  of  the  per- 
sons to  whom  payable,"  and  the  answer  is,  "Wife  or  daughters."  The  an- 
swer involved  a  more  particular  description  of  the  beneficiaries  intended  to 
be  designated  than  was  contained  in  the  former  answer;  and  in  thus  desig- 
nating them  the  applicant  separates  the  two  classes  which  he  included  in  the 
general  word  "heirs,"and  says,  in  substance,  "The  person  or  persons  to  whom 
it  is  payable  are  my  wife  or  my  daughters."    The  answer  is  short  and  con- 
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cise.  but  the  meaning  is  sufficiently  plain  that  he  intended  that  the  payment 
should  be  to  his  widow,  or,  if  he  left  no  widow,  to  his  surviving  daughters. 
This  is  the  natural  meaning  of  tlie  language,  and  it  is  what  would  be  ex- 
pected. If  his  wife  should  survive  him,  she  would  have  the  care  and  nurture 
of  their  minor  children,  and  she,  and  not  they,  would  be  the  person  to  whom 
payment  was  intended  to  be  made  by  the  statute,  and  by  the  charter  and  by- 
laws of  the  corporation  and  the  payment  to  her  would  be  for  their  use  as 
well  as  for  her. 

The  intention  that  the  money  should  be  divided  between  the  widow  and 
surviving  children  is  not  in  accordance  with  the  purpose  of  the  association, 
or  the  probable  object  of  the  applicant,  and  is  not  shown  by  the  language  of 
the  designation.  See  ^oZi  v.^^aZi,  140Ma8S.267,  2N.E.Ilep.  700.  If  there 
was  any  designation,  it  was  to  the  widow,  or,  if  there  should  be  no  widow,  to 
the  surviving  daughters.  If  there  was  no  valid  designation,  the  widow  is 
entitled  to  the  money.  It  is  therefore  unnecessary  to  consider  the  several  ob- 
jections presented  to  the  sufficiency  or  validity  of  the  designation.  In  any  as- 
pect of  the  case,  the  money  is  to  be  paid  to  the  widow.    Order  accordingly. 


at*  Mass.  6M) 

MOOBE  V,  Stinson. 
{Supremt  Judicial  ODurt  of  Mauachmettt.    Middlesex.    Jane  29, 1887.) 

1.  Tsnsip — S'lATUTK  or  Uses — Execution  of  the  Usb. 

If  a  deed  is  made  to  A.  in  truat  for  B.,  wife  of  C,  and  her  heirs  and  assigns,  forever, 
the  use  will  become  execnted  in  B.,  bv  furce  of  the  statnte  of  uses,  at  least  upon  the 
termination  of  her  coverture  by  the  death  of  C,  and  the  legal  title  thus  vested  in 
B.  cannot  be  affected  by  her  subsequent  remarriage. 

2.  Same — Implied  ob  Kesvltibg — Parol  Evidehck. 

In  case  of  a  conveyance  to  A.,  in  trubt  for  B.,  bis  heirs  and  assigns,  A.  will  not 
be  allowed  to  introduce  parol  evidence  to  show  a  part  payment  by  him  of  the  par- 
chase  price  of  the  property,  upon  the  agreement  that  ne  was  to  have  the  property 
after  ]3.'s  death,  for  the  purpofte  of  establishing  an  Implied  or  resaltiog  trust  in  his 
favor. 
S.  £<)(jiTY — ^Dbobsb— Bill  to  Obtaiit  a  Conveyance— Titlb  in  PhAtvrtww. 

Upon  a  bill  in  equity,  brought  to  compel  a  conveyance,  it  appeared  that,  upon  * 
proper  view  of  the  law,  the  legal  title  was  already  in  plaintiff,  and  that  the  public  rec- 
ords, when  supplemented  by  proof  of  the  death  of  certain  persons,  showed  it  to  be 
so.  The  defendant,  however,  rested  bis  case  upon  a  claim  of  title  in  him  which  was 
not  maintainable.    Held,  that  plaintiff  mieht  have  a  decree  declaring  his  title. 

Bill  in  equity  to  compel  defendant  to  convey  to  plaintiff  a  certain  piece  of 
real  estate,  devised  to  the  plaintiff  by  the  will  of  his  late  wife,  Jane  Moore, 
which  real  estate  was  alleged  to  have  been  held  by  the  defendant  in  trust  for 
her  as  her  property,  and  which  trust  is  now  terminated.  The  answer,  ad- 
mitting that  defendant  held  the  parcel  in  trust  for  the  wife,  who  was  defend- 
ant's sister,  during  her  life,  alleged  that  by  her  decease  it  had  become  the 
property  of  the  defendant  in  fee.  At  the  hearing  in  the  supreme  judicial 
court,  before  Devens,  .!.,  it  appeared  that  the  land,  on  which  was  a  small 
house,  was  conveyed  on  Angust  11. 1846,  to  the  defendant  by  one  John  A.  Brown 
and  others,  "intrustfor  Jane  Allen,  *  *  *  wifeof  Thomas  Allen,  and  her 
heirs  and  assigns,  forever."  Jane  Allen  subsequently  became  Mrs.  Moore. 
The  consideration  was  stated  to  be  9700,  "to  us  paid  by  Daniel  Stinson,  in 
trust  for  Jane  Allen."  At  the  time  the  deed  was  made  Mrs.  Allen's  first 
husband  was  living,  being  at  that  time  entirely  insane,  and  died  August  19, 
1847,  in  the  insane  asylum.  Mrs.  Allen  occupied  the  premises  from  the  time 
of  the  conveyance  to  her  decease,  as  the  wife  of  Thomas  Allen,  during  her 
widowhood,  and,  together  with  the  plaintiiT,  after  her  marriage  to  him ,  which 
took  place  May  27,  1848.  At  the  time  of  her  marriage  with  the  plaintiff,  or 
immediately  thereafter,  she  and  plaintiff  demanded  a  deed  of  the  premises  to 
the  plaintiff  from  the  defendant,  which  he  declined  to  make.  Immediately 
after  this  refusal,  Mrs.  Moore  maide  a  will,  devising  this  parcel,  together  with 
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all  ber  other  property,  to  the  plaintiff.  The  defendant  offered  to  prove,  and 
if  the  eyidence,  which  was  received  de  bene,  was  competent,  did  prove,  that 
at  the  tim%  the  purchase  was  made  he  had  in  the  hands  of  his  sister,  Mrs. 
Allen,  about  (300  of  his  savings,  which  had  been  deposited  with  her  by  him 
from  time  to  time,  without  special  appropriation  by  him,  which  sum  was  de- 
voted to  this  purchase  by  hia  assent;  that  she  had  nearly  enough  to  complete 
the  purchase  in  money,  which  came  to  her  from  her  father,  and  that  she  paid 
the  rest  of  the  $700;  that  her  then  husband  was  insane;  tliat  she  had  no 
children,  and  was  then  42  years  old;  that  she  was  to  live  on  tlie  place  as  long 
as  she  lived,  and  it  was  then  to  come  to  him;  and  that  she  bad  no  right  to 
sell  or  give  it  away,  and  that  the  deed  was  made  to  him  in  trust  for  that 
reason.  This  arrangement  or  agreement  wsis  entirely  oral,  and  the  only  evi- 
dence  of  it  was  tlie  testimony  of  the  defendant.  The  plaintiff  had  paid  the 
taxes  on  the  premises  during  his  occupation,  and  has  also  put  a  barn  of  small 
value  upon  the  place,  and  to  some  extent  filled  in  the  land.  Upon  this  evi- 
dence the  judge  reserved  the  case  for  the  consideration  of  the  full  court. 

Cauaten  Brown  and  J.  H.  Taylor,  for  plaintiff. 

The  legal  effect  of  the  deed  to  Stinson,  "in  trust  for  Jane  Allen,  *  •  * 
wife  of  Thomas  Allen,  and  her  heirs  and  assigns,  forever,"  was  to  create  a 
trust  for  her  during  coverture,  and  a  legal  estate  in  her  afterwards,  the  use 
being  executed  upon  the  termination  of  the  trust.  Richardson  v.  Utodder, 
100  Mass.  529.  And  then,  of  course,  she  became  entitled  to  a  conveyance 
of  the  legal  estate  by  the  trustee,  and  her  devisee,  the  plaintiff,  was  so  en- 
titled, as  prayed  in  the  bill,  unless  an  equity  inconsistent  therewith  appears 
in  favor  of  the  trustee,  the  defendant  herein.  He  alleges  an  equitable  right 
to  the  estate  in  fee,  after  the  death  of  Jane  Allen.  The  oral  testimony  given 
by  the  defendant  goes  to  two  distinct  propoeitions: 

(1)  That  there  was  an  agreement,  not  in  writing,  "that  she  was  to  live  in 
the  place  as  long  as  she  lived,  and  it  was  then  to  come  to  him,  and  that  she 
bad  no  right  to  sell  or  give  it  away,  and  that  the  deed  was  given  to  bim  in 
trnstfor  that  reason."  Such  an  agreement,  operating  to  divest  part  of  the 
estate  given  by  the  terms  of  the  deed,  can,  of  course,  be  proved  only  by  wri^ 
ing.    ffkua  v.  Hvihert,  102  Mass.  24;  Browne,  Frauds,  5111,  and  note. 

(2)  That  certain  facts  existed  upon  which  an  implied  or  resulting  trust  to 
the  defendant  in  the  estate  after  Jane  Allen's  death  arises  by  operation  of  law. 
The  question  is  whether  the  facts  found  are  such  as  make  a  case  of  resulting 
trust.  The  evidence  does  not  show  a  case  of  a  resulting  trust.  "The  part  of 
tbe  purchase  money  paid  by  him  in  whose  favor  the  resulting  trust  is  sought 
to  be  enforced  must  be  shown  to  have  been  paid  for  some  specific  part  or  dis- 
tinct interest  in  the  estate, — for  some  aliquot  part,  as  it  is  sometimes  ex- 
pressed; that  is,  for  a  specific  share,  as  a  tenancy  in  common  or  joint  tenancy 
of  one-half,  one-quarter,  or  other  particular  fraction  of  tbe  whole;  or  for  a 
particular  interest,  as  a  life-estate,  or  tenancy  for  yeara,  or  remainder  in  the 
whole;  and  that  a  general  contribution  of  a  sum  of  money  towards  the 
entire  purchase  is  not  sufilcient."  McQotoan  v.  McOowan,  14  Gray,  121, 
and  cases  cited;  Smno  v.  Paine,  114  Mass.  526;  Bre»nihan  v.  Sheehan,  125 
Mass.  13. 

If  we  assume  in  the  case  at  barthat  his  general  contribution  towards  the  pur- 
chase was  the  consideration  of  that  agreement,  still  the  agreement  itself,  be- 
ing for  an  interest  in  land,  cannot  be  proved  by  oral  testimony.  White  v. 
Carpenter,  2  Paige,  237;  McQotoan  v.  McGorcan,  14  Gray,  119;  Bresnihan  v. 
Sheehan,  125  Mass.  13.  2^ or  is  there  any  charge  upon  tbe  land  for  non-pay- 
ment of  the  defendant's  contribution  to  the  purchase  of  it.  White  v.  Car- 
perUer,  2  Paige,  242,  243. 

The  cases  {Campbell  v.  Dearboi-n,  109  Mass.  130,  and  later  cases)  which 
show  that  parol  evidence  may  be  received  to  show  that  a  transaction,  appear- 
ing on  the  face  of  deed  to  be  an  absolute  purchase,  was  really  a  loan  on  secu- 
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tity,  do  not  apply.  There  is  in  this  case  no  dispute  as  to  what  the  parties  in- 
tended by  the  original  transaction.  It  was  an  absolute  conveyance  according 
to  the  terms  of  the  deed.  The  reason  why  it  was  so  taken  was  that  Mrs. 
Allen  orally  agreed  that  aft«r  her  death  the  estate  "was  to  come  to"  the  de- 
fendant, and  that  she  had  no  right  to  sell  or  give  it  away.  This  is  flatly 
against  the  statute  of  frauds.  The  defendant  voluntarily  contributed  to  the 
purchase,  and  took  the  conveyance  in  trust  for  Mrs.  Allen,  "her  heirs  and  as- 
signs, forever."  He  is  bound  by  this,  and  cannot  now  allege  in  fact  that  he 
took  it  in  trust  for  Mrs.  Allen  for  life,  and  then  for  himself. 

H.  H.  Winslow,  for  defendant. 

The  use  was  not  executed  during  the  coverture  of  Mrs.  Allen,  because 
parol  evidence  was  competent  to  show  the  situation  of  the  parties  at  the  time 
the  deed  was  executed,  on  question  of  intent.  Ayer  v.  Ayer,  16  Pick.  827; 
Parker  v.  Converse,  5  Gray,  836.  Richardson  v.  Stodder,  100  Mass.  528. 
Parol  evidence  is  competent  to  establish  a  resulting  trust.  Peahody  v.  Tar- 
bell,  2  Gush.  226;  Liwrmore  v.  Aldrich,  5  Gush.  481;  Kendall  v.  Mann,  11 
Allen,  15;  Perkins  y.  Nichols,  Id.  542.  On  termination  of  the  trust  in  favor 
of  Mrs.  Allen,  a  resulting  trust  in  favor  of  defendant  may  be  shown  by  parol 
evidence  for  the  same  reasons.  See  Chesman  v.  Cummings,  142  Mass.  65, 
70,  7  N.  £.  Bep.  13.  Mrs.  Allen  was  to  live  on  the  place  as  long  as  she 
lived,  and  it  was  then  to  come  to  him.  The  deed  was  made  to  defendant  in 
trust  for  that  reason.  This  agreement  was  made  at  the  time  the  purchase  was 
made.  Facts  reported  show  that  the  money  paid  by  defendant  was  paid  for  h 
specific  part  of  the  land,  to-wit,  the  remainder  after  Mrs.  Allen's  life-estate. 
Wray  v.  /ST^firfe,  2  Vee.  &  B.  889;  Mc&otoan  v.  MeGfowan,  14  Gray,  119;  Ack~ 
ley  V.  Ackley,  8  Atl.  Bep.  434.  All  parties  interested  have  thus  construed 
the  deed.  See  McGivney  v.  McGivney,  142  Mass.  166,  7  N.  E.  Bep.  721.  As 
to  the  fact  that  the  only  evidence  of  this  agreement  was  the  oral  testimony  of 
defendant.     Williams  v.  Williams,  142  Mass.  515,  8  N.  E.  Bep.  424. 

Dbvens,  J.  As  both  parties  have  discussed  fully  the  question  whether  it 
Is  competent  for  the  defendant  to  show  by  evidence  of  a  payment  for  the 
remainder  of  the  estate,  and  of  an  oral  agreement,  that  the  parcel  of  land 
conveyed  to  him  in  trust  for  his  sister  Mrs.  Allen  (afterwards  Mrs.  Moore) 
became  his  property  at  her  decease,  either  by  way  of  resulting  trust  or  other- 
wise, we  proceed  to  consider  this  without  at  this  moment  dealing  with  the 
form  of  the  bill. 

If  the  proposition  of  the  defendant  be  conceded,  namely,  that  the  fact  of 
Mrs.  Allen's  coverture,  and  the  then  situation  of  the  parties,  with  the  fact 
that  the  conveyance  was  in  terms  made  in  trust  to  defendant,  Stinson,  suffi- 
ciently show  that  the  intention  of  the  parties  was  not  to  create  a  mere  use  to 
be  executed  under  the  statute,  but  a  trust  during  coverture,  the  legal  effect 
of  the  deed  to  Stinson,  which  was  without  any  words  of  inhisritance,  "in  trust 
for  Jane  Allen,  •  *  •  wife  of  Thomas  Allen,  and  her  heirs  and  as- 
signs, forever,"  was  to  create  a  trust  for  her  during  coverture,  and  a  legal 
estate  afterwiirds,  the  use  being  executed  upon  the  termination  of  the  trust. 
Ayer  v.  Ayer,  16  Pick.  327;  Richardson  v.  Stodder,  100  Mass.  529.  By  the 
death  of  Thomas  Allen,  the  coverture  of  Mrs.  Allen  terminated,  and  with  it 
the  trust.  Her  equitable  estate  during  coverture  had  been  changed  into  a 
legal  interest.  Nor  can  this  have  been  affected  or  altered  by  her  subsequent 
marriage. 

The  contention  of  the  defendant  is  that,  even  if  such  be  the  construction 
of  the  deed,  if  its  language  alone  be  considered  it  is  competent  for  him  to 
prove  that  his  money  was  used  by  his  sister  Mrs.  Allen  for  the  purchase,  to- 
gether with  her  own,  upon  the  agreement  that  s)ie  should  have  theocoupation 
of  the  estate  for  life,  without  any  authority  to  sell  or  give  it  away,  and  that  it 
was  then  to  be  bis  properly,  and  that,  upon  these  facts  there  is  an  implied  or 
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resulting  trust  in  hia  favor.  This  is  wholly  to  change  the  legal  effect  of  a  deed 
by  parol  evidence,  and  to  prove  that,  when  one  use  is  declared  by  a  deed,  an- 
other use  may  result,  and  this  in  a  case  where  the  party  seeking  to  establish 
the  resulting  trust  is  himself  a  party  to  the  deed,  the  legal  construction  of 
which  be  thus  seeks  to  vary. 

Where  the  money  of  one  is  wrongfully  used  by  anotbei*,  in  whose  posses- 
sion it  is,  so  long  as  the  owner  can  deflnitely  trace  it,  he  may  pursue  it,  and 
establish,  on  the  land  bought  with  it,  an  equitable  lien  in  the  nature  of  a  re- 
sulting trust;  and,  even  when  the  money  thus  wrongfully  used  has  paid  for 
only  a  part  of  the  land  bought,  the  land  may  still  be  sold,  that  the  money 
thus  used  may  be  realized.  Bresnihan  v.  Sheehan,  125  Mass.  11;  McQivney 
V.  Mcdivney,  142  Mass.  156,  7  N.  £.  Kep.  721.  Wliere,  also,  land  is  purahased 
and  the  conveyance  of  the  legal  estate  is  taken  by  one  person,  and  the  con- 
sideration is  paid  by  another,  there  is  a  resulting  trust  in  the  l^al  estate  in 
fbvor  of  the  person  who  advances  the  purchase  money.  The  party  named  in 
the  conveyance  as  grantee  becomes  a  trustee  for  him  from  whom  the  consid- 
eration proceeds.  This  is  also  the  case  where  it  is  shown  that  a  part  of  the 
purchase  money  was  paid,  if  it  were  paid  for  some  specific  part  or  distinct 
interest  in  the  land.  The  admission  of  parol  evidence  in  such  cases  does  not 
come  within  the  prohibition,  providing  that  trusts  concerning  land,  except  such 
as  may  arise  or  result  by  implication  of  law,  shall  not  be  created  or  declared  un- 
less by  an  instrument  in  writing,  signed  by  the  pai'ty  making  or  declaring  the 
same,  or  by  his  attorney.  Liwmurre  v.  Aldrieh,  5  Gush.  481;  Peabody  v. 
FarMl,  2  Ousb.  226;  Kendall  v.  Mann,  11  Alien,  15;  Perkins  v.  NicJtols, 
Id.  542;  Ma&owan  v.  McQoroan,  14  Gray,  121;  Snow  v.  Paine,  114  Mass. 
526;  Qould  v.  LyTide,  Id.  866. 

In  cases  of  this  nature  the  implication  of  a  trust  from  the  fact  that  the  con- 
sider:..Ion  for  the  purchase  was  paid  by  one,  wlule  the  land  was  conveyed  to 
another,  may  be  overcome  or  disproved,  or  may  be  corroborated,  by  any  oral 
or  written  testimony  showing  the  circumstances  of  the  transaction,  and  the 
expressed  or  probable  intention  of  parties.  The  admissions  or  agreements  of 
the  parties,  even  if  oral,  may  then  be  proved  as  tending  to  destroy  or  confirm 
ttie  inference  dedudble  from  the  facts  of  payment  of  consideration  and  of  the 
deed.  Blodgett  v.  Hildreth,  103  Muss.  486.  But  there  is  an  obvious  dis- 
tinction between  the  cases  of  this  class  and  the  one  iit  bar.  Where  the  party 
seeking  to  establish  an  equitable  lien  in  the  nature  of  a  resulting  trust,  or 
where  the  alleged  cestui  que  trust,  by  virtue  of  a  resulting  trust,  is  not  a  party 
to  the  deed,  he  is  not  estopped  by  its  recitals  or  covenants  from  proving  all 
the  facts  from  which  the  equitaWe  lien  or  trust  may  result.  Litxrmore  v. 
Aldrieh,  5  Gush.  431.  The  defendant  in  the  case  at  bar  was  the  grantee. 
The  deed  he  received  recited  the  consideration;  declared  the  trust  upon  which 
h(9  should  hold  the  estate.  He  cannot  now  be  permitted  by  parol  proof  to 
change  this,  or  ingraft  a  new  and  distinct  trust  in  his  own  favor  upon  it. 
This  is  in  effect  to  contradict  the  deed  to  which  he  is  a  party.  The  distinction 
between  such  a  case  and  that  of  a  conveyance  to  a  third  ps.rty,  where  the 
money  has  been  furnished  by  another  to  wliom  the  trust  results,  wlio  is  in  no 
way  estopped  by  the  recital  or  covenants  of  the  deed,  has  been  frequently 
point«d  out.  9ould  v.  Lynde,  114  Mass.  366;  Qove  v.  Learoyd,  140  Mass. 
524.  5  N.  E.  Bep.  499. 

The  title  to  the  real  estate  in  dispute  we  must  hold  to  be  in  the  plaintiff. 
The  use  having  been  executed  by  the  cessation  of  the  coverture  of  Mrs.  Allen, 
her  title  was  complete,  and  he  is  her  devisee.  The  title  of  the  plaintiff  is  also 
perfect  upon  the  public  record  when  this  is  supplemented  by  proof  of  the  death 
of  Mrs.  Allen  and  her  husband.  But  in  view  of  the  fact  that  defendant  has 
appeared,  asserted  a  title,  which  has  been  fully  discussed  and  considered,  and 
has  reet«d  his  case  upon  that,  we  are  of  opinion  that  the  plaintiff  may  have  a 
decree  declaring  hia  title.    Decree  accordingly. 
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(145  Mass.  13) 

Blake  and  another,  Ex'rs,  v.  Tkadeks'  Nat.  Bane  and  others. 
{Supj-eme  Judicial  Court  of  MataachuaeUi.    Suffolk.    June  30,  1837.) 

1.  SUBROQATTON — PrIKCIFAL  AKl)  SUBSTY — TbUWS. 

A  surety  on  a  trustee's  bond,  who  is  forced  b^  action  against  him  to  compensate 
the  trust-estate  for  the  loss  of  securities  belonging  to  it,  which  have  been  illegally 
applied  by  the  trustee  in  payment  of  a  private  debt,  becomes  subrogated  to  the 
rights  of  the  estate  against  the  transferee  of  the  securities,  and,  the  latter  having 
siotice  of  the  breach  of  trust,  can  recover  of  it  the  amoant  of  the  securities.' 
8.  Laches — Statdtb  or  Limitatiokb. 

A  trustee,  having  in  1864  wrongfully  pledged  stocks  belonging  to  the  estate  of 
which  he  was  trustee,  to  a  bank  to  secure  a  debt  of  his  own,  the  bank  knowing  that 
the  stocks  were  so  held,  the  ee«<uw  que  irtut,  in  November,  1877,  brought  a  suit 
against  the  plaintiffs,  as  ezecntors  of  A.,  who  was  surety  on  the  bond  of  the  trustee, 
to  recover  the  value  of  the  stock  which  the  bank  had  sold  in  1867  at  the  request  of 
the  trqstee.  In  1882  judgment  was  rendered  against  the  plaintiffs;  and  they  paid 
the  amount  of  an  execution  issued  upon  said  judgment.  Meld,  in  an  action  by  the 
plaintiffs  against  the  bank  to  recover  the  value  of  the  stock,  that  neither  the  plain- 
tiffs, nor  those  under  whom  they  claimed,  were  to  be  deemed  guilty  of  laches,  or 
to  be  barred  by  the  statute  of  limitations,  the  cettuitque  trutt  having  learned  for  the 
first  time  of  the  misappropriation  of  the  stock  in  August,  1877,  and  the  suit  of  the 
plaintiffs  having  been  brought  within  three  years  alter  the  termination  of  the  ac- 
tion against  them  as  executors.  Held,  alto,  that  theright  of  the  surety  or  his  repre- 
sentatives was  not  affected  by  the  fact  that  the  cofuit  que  Unut,  brought  suit  against 
the  estate  of  the  surety  instead  of  against  the  bank. 

Bill  in  equity  by  the  executors  of  a  surety  on  the  bond  of  a  trustee  against 
the  Traders'  National  Bank,  to  recover  the  value  of  certain  stock  pledged  to 
the  defendant  by  the  trustee  to  secure  a  debt  of  his  own,  the  defendant  hav- 
ing knowledge  that  the  shares  were  so  held.  Hearing  in  the  supreme  court, 
before  Gabdneb,  J.,  who  reserved  the  case  for  the  consideration  of  the  full 
court.    The  facts  are  stated  .in  the  opinion. 

M.  Storey,  for  plaintiffs. 

The  principles  of  equity  fully  sustain  the  daim  of  the  complainants.  The 
Traders'  Bank  took  with  notice  of  the  trust,  and  with  knowledge  of  all 
the  facts  which  due  inquiry  would  have  disclosed.  It  therefore  took  with 
notice  that  the  trustee  had  no  right  to  pledge  the  shares  as  security  for  his 
firm's  debt,  or  to  authorize  their  sale,  and  the  application  of  the  proceeds  to 
the  payment  of  that  debt.  Atkin-ion  v.  Atkinson,  8  Allen,  15;  Shaw  v.  Spen- 
cer, 100  Mass.  382;  Loring  v.  Salisbury  Mills,  125  Mass.  138;  Loring  v.  Bro- 
die,  134  Mass.  453.  Thayer  and  Davis,  the  successors  of  Howe  in  tlie  trust, 
had  the  right  in  equity  to  compel  the  bank  to  account  for  the  value  of  the 
shares.  Duncan  v.  Jaxuion,  15  Wall.  165:  Ashton  v.  Atlantic  Bank,  8  Al- 
len, 217;  Atkinson  v.  Atkinson,  supra;  Loring  v.  Salisbury  Mills,  supra; 
Loring  v.  Brodie,  supra;  Story,  Eq.  §§  533, 1257, 1268;  Lewin,  Trusts,  (6th 
Ed.)  804.  The  respondents,  who  have  paid  to  Thayer  and  Davia  the  money 
which  they  were  entitled  to  recover  from  the  bank,  are  subrogated  to  their 
rights,  and  are  entitled  to  pursue  their  remedy  against  the  bank. 

The  general  right  of  subrogation  is  clearly  established.  Hodgson  y.  Shaw, 
8  Mylne  &  K.  183,  pp.  190,  191;  Latoiiche  v.  PaMas,  Hayes,  450;  Oedye  v. 
Matson,  25  Beav.  310;  Brandon  v.  Brandon,  8  De  Gex  &  J.  524;  Monti- 
cello  V.  Mollison,  17  How.  152,  155;  Garrison  v.  Memphis  Ins.  Co.,  19 
How.  312,  317;  Ball  v.  Railroad  Cos.,  18  Wall.  367;  Hart  v.  Western  R. 
Corp.,  13  Mete.  99;  Amory  v.  Lowell,  1  Allen,  504;  Wall  v.  Mason,  102  ilaas. 
313;  Mercantile  Ins.  Co.  v.  Clark,  118  Mass.  288.  Its  application  in  the 
manner  for  which  the  complainants  contend  is  not  less  supported  by  authori- 

'  Respecting  the  doctrine  of  subrogation,  and  its  application,  see  Perkins  v.  Hall,  (N.. 
y.)  12  N.  E.  Rep.  48;  Saunders  v.  Reilly,  Id.  170;  McNeil  v.  Miller,  (W.  Va.)  2  8.  E. 
Bep.  335;  Torp  v.  Golseth,  (Minn.)  33  N.W.  Rep.  — ;  Goodyear  v.  Goodyear,  (Iowa,) 
83  N.  W.  Rep.  142;  Bush  v.  Wadsworth,  (Mich.)  27  N.  W.  Kep.  635,  and  note;  Yaple 
V.  Stephens,  (£au.)  14  Fac.  Bep.  222. 
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ties.  Sheld.  Subr.  104;  Parsons  v.  Briddook,  2  Vern.  608;  Wright  v.  JWor- 
ley,  11  Ves.  12,  21,  22;  Drew  v.  Lockett,  32  Beav.  499;  Bunting  v.  Ricks, 
2  Dev.  &  B.  Eq.  130;  Potoell  v.  /owm,  1  Ired.  Eq.  337;  Fox  v.  Alexander, 
Id.  341;  Kennedy  v.  Pickens,  3  Ired.  Eq.  147;  Rliame  v.  £«wf»,  13  Kich.  Eq. 
269,  330;  Jlfc2ire«  v.  Morrow,  Rich.  Eq.  Cas.  (1831-32,)  172,  177;  Edmunds 
V.  Fena6i«,  1  Pat.  &  H.  121;  Taylor  v.  Taylor,  8  B.  Mon.  419;  Schoolfleld's 
AdmW  T.  Rudd,  9  B.  Mon.  291;  (^odd^nj^ton  t.  Vredenhergh,  2  Johns.  Cas. 
227,  and  note;  Townsend  v.  Whitney,  75  N.  T.  425,  430,  et  seq.;  Keokuk  v. 
Love,  31  Iowa,  119. 

To  these  propositions  the  respondents.  In  the  argument  at  the  hearing  of 
the  cause  before  a  single  justice,  replied  that  the  new  trustees,  by  calling 
upon  the  sureties,  elected  to  treat  the  conversion  of  the  stock  by  Howe  as 
complete;  that  thereby  it  became  his  property,  and  he  became  liable  for  its 
value;  and  that,  having  collected  its  value,  they  could  not  follow  the  prop- 
erty of  its  proceeds.  To  this  it  is  urged,  in  reply,  that,  while  a  satisfied 
judgment  in  an  action  of  trover  operates  to  vest  the  title  to  the  property  con- 
verted in  the  defendant,  and  while,  by  a  parity  of  reasoning,  it  is  clear  that 
the  new  trustees  could  not  demand  both  the  stock  and  the  proceeds  from 
Howe,  there  is  no  such  identity  of  interest  between  Howe  and  his  sureties  as 
to  make  a  payment  by  them  inure  to  his  benefit,  or  to  the  benefit  of  one  who 
shared  in  and  was  benefited  by  his  breach  of  trust.  The  payment  by  the 
sureties  does  not  extinguish  or  affect  the  principal's  liability.  The  sureties 
were  secondarily  liable.  Its  only  effect  is  to  transfer  the  right  to  enforce  the 
primary  liability  from  the  obligee  to  the  sureties.  It  might  well  be  contended 
that  an  election  to  sue  the  insurer  deprived  him  of  his  right  to  be  subrogated 
to  all  the  remedies  of  the  insured  against  any  one  directly  responsible  for  the 
loss.  The  well-established  equity  of  subrogation  cannot  be  defeated  by  the 
very  election  which  makes  the  subrogation  necessary.  A  similar  claim  was 
made  in  LoHng  v.  Salisbury  Mills,  125  Mass.  138,  but  it  was  overruled  by 
the  court. 

The  counsel  rely  on  Winslow  v.  Otis,  5  Gray,  360,  but  this  case  does  not 
help  them.  An  administrator  is  charged  with  the  assets  as  money.  He  is 
liable  to  pay  the  shares  of  heirs  in  money.  Their  remedy  is  a  suit  terminating 
in  a  judgment  payable  In  money.  They  have  no  right  to  follow  particular 
pieces  of  property,  or  to  insist  that  any  special  property  belongs  to  or  should 
be  assigned  to  them;  and,  of  course,  a  surety  who,  by  paying  the  administra- 
tor's debt,  succeeds  to  their  right,  cannot  make  any  other  or  greater  claim 
than  they  could  have  done. 

The  fact  that  the  shares  were  originally  pledged  to  the  Traders'  Bank  is 
no  defense  to  this  bill.  As  a  matter  of  fact,  the  Traders'  Bank  and  the 
Traders'  National  Bank  are  in  all  practical  respects  the  same  corporation.  As 
matter  of  law,  the  reorganization  of  the  bank  as  a  national  bank  did  not 
affect  Its  liabilities.  Atlantic  Bank  v.  Harris,  118  Mass.  147;  Watriss  v. 
First  Nat.  Bank,  124  Mass.  571.  But  even  if  the  national  bank  is  to  be 
treated  as  a  distinct  individual  from  the  state  bank,  the  liability  of  the  former 
in  this  case  remains  clear. 

The  complainants  have  been  guilty  of  no  laches,  nor  is  their  claim  barred 
by  the  statute  of  limitations.  Dealing  first,  with  the  statute  of  limitations, 
it  is  submitted  that,  if  the  right  of  the  complainants  to  sue  in  their  own 
behalf  is  considered,  the  statute  is  no  bar,  because  this  suit  was  brought  on 
the  very  day  upon  which  they  made  the  payment  which  is  the  foundation 
of  their  case.  (2)  If,  in  becoming  subrogated  to  the  rights  of  the  new  trus- 
tees, they  take  them  subject  to  any  limitations  of  time  which  would  affect 
the  trustees  themselves,  the  statute  is  no  bar,  because  the  new  trustees  were 
appointed  on  July  1, 1878,  and  this  suit  was  brought  within  six  years  there- 
after. The  respondent  took  the  shares  cbai-ged  with  a  trust,  and  is  bound  to 
account  for  them  as  a  trustee.  The  statute  of  limitations  does  not  affect 
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trusts.  Duncan  v.  Jaudon,  supra;  Story,  Eq.  5§  1257, 1258'.  1520o;  Eem- 
enway  v.  Gates,  5  Pick  321,  322;  Baker  v.  Whiting,  3  Sura.  486.  Consider- 
ing next  the  general  allegation  of  ladies,  it  is  submitted  that  the  facts  show  no 
unreasonable/ delay  on  the  part  of  the  complainants.  See  McKim  v.  Blake, 
132  Mass.  343;  McKim  v.  Blake,  139  Mass.  593,  2  N.  E.  Kep.  157;  Sulli- 
van V.  Portland  B.  Co.,  94  U.  S.  811.  The  defense  of  laches  rests  upon 
the  ground  that  the  equity  of  the  respondent  arising  from  the  acts  or  acquies- 
cence of  the  complainant  is  greater  than  the  equity  set  up  in  the  bill.  Stack- 
house  V.  Bamston,  10  Ves.  453,  463-468;  Clarke  v.  Hart,  6  H.  L.  Cas.  633, 
655,  656:  Prendergast  v.  Turton,  1  Younge  &  C.  98;  Clegg  v.  Edmondson, 
8  De  Gex,  M.  &  G.  787,  804,  807,  808;  Bright  v.  Legerton,  2  De  Gex,  F. 
&  3.  606.  615,  616;  Tarbell  v.  Bowman,  103  Mass.  341.  344;  Nudd  v.  Pou>- 
ers,  136  Mass.  273.  277;  Bowers  v.  Hammond,  139  Mass.  360,  365.  Thera 
is  no  equity  which  entitles  the  respondent  to  set  up  the  defense  of  laches.  Its 
position  has  not  been  changed.    In  re  Baker,  20 Ch.  Div.  230. 

H.  &.  Parker  and  S.  R.  Hoar,  for  defendants. 

A  surety,  on  paying  the  debts  of  his  principal,  is  entitled  to  be  subrogated 
to  aU  the  securities,  funds,  liens,  and  equities  which  the  creditor  holds  against 
the  principal  debtor  as  a  means  of  enforcing  payment  from  him.  Sheid.  Subr. 
99,  §  86,  and  cases  cited.  "Subrogation  is  a  mode  which  equity  adopts  to 
compel  the  ultimate  discharge  of  a  debt  by  him  who  in  good  conscience  ought 
to  pay  it,  and  to  relieve  him  whom  none  but  the  creditor  ought  to  pay," 
McCormick  v.  Irwin,  35  Fa.  111.  The  surety  takes  the  rights  of  the  creditor, 
and  no  more.  Baylies;  Sur.  &  Guard.  362,  notes  5, 6.  Subrogation  is  founded 
in  equity  and  benevolence,  and  is  not  to  be  allowed,  except  in  a  clear  case, 
and  where  it  works  no  injustice  to  others.     Wallace^s  Estate,  59  Fa.  401. 

Howe  was  Blake's  only  creditor.  Nothing  is  held  by  any  one  against 
Howe.  Howe  cuuld  not,  either  as  trustee  or  in  his  individual  capacity,  re- 
cover the  stock.  The  stock  was  never  pledged  by  Howe  aa  security  for  any 
liability  of  Blake  on  his  account.  The  right  of  the  trustees  to  recover  the 
stock  or  its  value  from  the  Traders'  Bank,  a  purchaser  at  full  value,  was  a  right 
which  attached  to  them,  by  virtue  of  their  oflBce  as  trustees,  to  reinstate  their 
fund,  and  because  of  the  want  of  good  title  in  the  bank  as  against  them;  the 
deficit  in  the  fund  having  been  mf^e  good,  whether  by  Howe  or  his  sureties. 
Howe's  sale  of  the  stock  is  confirmed,  and  the  right  to  recover  the  stock  from 
the  purchaser  at  full  value.  The  trust  fund  having  been  made  good,  the  trus- 
tees cannot  recover  the  stock  or  its  value  from  the  bank.  The  trustees  can- 
not pursue  both  remedies.  Blake  cannot  be  subrogated  to  the  trustees  to  do 
what  they  cannot  do. 

Neither  Blake  nor  his  representatives  can  l>e  subrogated  to  the  olQcial  rights 
of  the  trustees.  The  trustees  could  recover  the  stock,  or  its  proceeds,  only  in 
case  of  a  deficit  in  the  trust  fund.  They  could  claim  the  stock  not  as  security, 
but  only  because  of  the  lack  of  title  in  the  bank,  as  between  them  and  the 
bank.  As  to  the  rest  of  the  world,  the  title  of  the  bank  is  perfect.  Blake  can 
only  claim  through  Howe.  The  statement  in  Sbeld.  Subr.  §  89,  does  not  cover 
this  case.  Neither  the  trustees  nor  the  oestiu  que  trustent  could  reach  this 
stock.  See  Winslow  v.  Otis,  5  Gray,  360,  363,  364.  The  plaintiff's  testator, 
G.  fi.  Blake,  has  lost  all  remedy  he  as  surety  could  have  bad  against  the  de- 
fendant bank,  because  he  has  surrendered  security  which  he  had  to  protect 
himself,  which  security  was  believed  by  all  parties  to  be  ample  for  su^  pro- 
tection. 

The  Traders'  National  Bank  is  not  liable  for  any  wrong-doing  of  the  Trad- 
ers' Bank  in  the  premises.  The  two  banks  are  not  the  same  corporation. 
The  claim  is  stale,  and  barred  by  the  statute  of  limitations.  The  delivery  of 
the  stock,  with  the  power  of  attorney  by  Howe  to  the  Traders'  Bank,  March 
16,  1864,  was  a  conversion  by  Howe.  It  was  a  good  delivery  and  conveyance 
as  to  both  Howe  and  the  bank.    Colebrooke,  Col.  Securities,' 352,  g  271;  Sar- 
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ffent  v.  Railtoay  Corp.,  9  Pick.  202;  Fay  v.  Gray,  124  Mass.  500;  Dickenson 
V.  Central  Nat.  Bank,  129  Mass.  279,  282,  283;  Johnston  v.  La.fiin,  103  U. 
S.  800,  and  cases  cited. 

The  time  -vrithin  which  an  action  could  be  maintained  against  the  Traders' 
Bank  has  long  since  expired.  St.  1863,  c.  244,  §  1 ;  St.  1869,  c.  437.  The  stat- 
ute of  limitations  is  a  bar  to  a  surety's  right  of  subrogation.  Sheld.  Subr.  8 
110.  Constructive  trusts  are  subject  to  the  statute.  Famam  v.  Brooks,  9 
Pick.  213.  The  doctrine  of  subrogation  will  not  be  enforced  against  a  legal 
right.  Fink  v.  Mahaffy,  8  TVatts,  384 ;  Qoswiller's  Estate,  8  Pen.  &  W.  200. 
The  right  of  subrogation  is  one  of  equity  merely,  and  due  diligence  must  be 
used  in  asserting  it.  Laches  in  taking  advantage  of  it  will  forfeit  it  as  against 
one  who  is  injured  by  such  laches.  Grings'  Appeal,  89  Pa.  St.  836;  Royai 
Bank  of  Liverpool  v.  Railroad,  125  Mass.  490.  See  Famam  v.  Brooks,  9 
Pick.  213.  No  demand  has  been  made  on  the  defendant  bank.  Ko  interest 
should  be  paid  in  any  event. 

W.  Allen,  J.  In  1855  the  plaintiffs'  testator  became  a  surety  upon  the 
probate  bond  of  a  trustee.  In  1864  the  trustee  pledged  certain  stocks,  a  part 
of  the  trust^estate,  to  the  Traders'  Bank,  to  secure  a  debt  due  from  the  firm 
of  which  he  was  a  member.  In  1865  the  Traders'  Bank  was  organized  as 
the  Traders'  National  Bank,  the  defendant,  and  received  the  stock  in  ques- 
tion, the  debt  not  being  paid.  In  1867  the  defendant,  at  the  request  of  the 
trustee,  sold  the  stock,  and  applied  the  proceeds  on  the  debt.  The  certiScate 
and  the  assignment  showed  ^at  the  stock  was  held  in  trust.  The  trust- 
estate  received  no  benefit  from  the  pledge  or  the  sale  of  the  stock.  The  trustee 
was  afterwards  removed,  and  new  trustees  appointed  in  his  place.  Before 
the  removal  of  the  trustee,  suit  was  commenced  against  the  plaintiffs  on  the 
bond,  which  was  prosecuted  after  the  appointment  of  the  new  trustees,  and 
judgment  recovered,  upon  which  execution  issued  for  the  value  of  the  stocks, 
among  other  things,  which  was  paid  by  the  plaintiffs. 

Tliese  facts  show  that  the  defendants  received  and  sold  the  stocks  with  no- 
tice of  tlie  trust,  and  were  liable  to  the  new  trustees  and  to  the  cestui  que  trust 
for  the  avails.  Shaw  v.  Spencer,  100 Mass.  382;  Zonng  v.  Brodie,  134 Mass. 
453.  The  general  rule,  as  stated  by  Lord  Bkottoham  in  Hodgson  v.  Shaw, 
3  Mylne  &  K.  190,  is  "that  the  surety  paying  a  debt  shall  sland  in  the  place 
of  the  creditor,  and  have  all  the  rights  which  he  has  for  the  purpose  of  ob. 
taining  his  reimbursement."  In  this  case  the  judge  of  probate  was  the  ob- 
ligor in  the  bond  which  constituted  the  debt,  but  it  was  for  the  benefit  of  the 
trust-estate,  and  the  legal  and  beneficial  owners  of  that  estate  were  the  real 
creditors  to  whose  rights  the  surety  would  be  subrogated  on  paying  the  debt. 
It  is  true  that  the  trustees  elected  to  pursue  their  remedy  upon  the  bond 
against  the  surety,  and  neither  the  trustees  nor  the  centuis  que  trust  would 
have  a  right  of  action  against  the  defendant  after  full  indemnity  had  been 
obtained  in  the  action  on  the  bond;  but  there  was  no  other  election  of  rem- 
edy, or  discharge  or  satisfaction  of  a  cause  of  action,  than  is  always  the  case 
when  a  creditor  who  holds  collateral  security  for  a  debt  gets  satisfaction  from 
a  surety  of  the  debtor.  The  surety  takes  the  place  of  the  creditor  as  to  the 
debt,  and  as  to  the  security.  See  cases  cited  in  notes  to  Bering  v.  Earl  c/ 
Winehelsea,  1  White  &  T.  Lead.  Cas.  Eq.  100.  If,  as  is  argued,  the  original 
trustee  had  no  right  of  action  against  the  defendant,  add  the  stock  was  not 
his  property,  and  was  not  pledged  by  him  as  security  for  the  debt  which  the 

Elaintiffs  paid,  and  if  the  defendant  was  only  liable  to  the  new  trustees  as 
olding  or  for  having  converted  the  trust  fund,  and  if  the  fund  was  made 
good  by  the  payment  to  the  trustees  by  the  surety,  it  would  make  no  differ- 
ence. The  payment  was  to  the  trustees,  and  was  a  substitute  for  the  fund 
which  was  in  the  hands  of  the  defendant,  and  which  it  was  bound  to  account 
for  to  the  trustees,  and  would  give  to  the  surety  all  the  rights  which  the  trua- 
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tees  had  to  recover  the  fund.  It  would  operate  as  an  assignment  to  the  surety 
of  the  fund,  and  of  the  right  of  action  of  the  trustees  to  recover  it.  In  this 
case  tlie  defendant  and  the  surety  were  both  liable  to  the  trustees  for  the 
amount  of  theti'ust  property;  the  former  in  consequence  of  participating  in 
the  wrongful  act  of  the  fii-st  trustee,  and  the  latter,  by  its  contract,  to  indem- 
nify the  estate  against  such  act.  The  cases  are  analogous  where  one  owner 
of  property  has  claims  for  a  loss  against  an  insurer  and  a  tort-feasor.  The 
insurer  is  in  the  nature  of  a  surety,  and  upon  paying  the  loss  he  is  subrogated 
to  tlie  rights  of  the  owner  to  recover  for  the  tort.  Hart  v.  Western  Railroad 
Corp.,  13  Mete.  99;  Clarh  v.  Wilson,  103  Mass.  219;  Mercantile  Marine  Ins. 
Co.  V.  Clark,  118  Mass.  288. 

The  cases  cited  in  Sheldon  on  Subrogation,  §  89,  sustain  the  proposition  in  the 
text  that,  where  the  sureties  of  the  trustee  have  been  compelled  to  answer  for  his 
breach  of  trust,  they  are  subrogated  to  the  rights  of  both  the  trustee  and  the 
cestui  qrie  trust,  against  those  who  have  participated  in  his  wrongful  act. 
The  defendant  bank  contends  that  the  ri^ht  of  action  to  wliich  the  surety  was 
subrogated  was  barred  by.the  statute  of  limitations.  The  bank  took  the  stock 
charged  with  the  trust,  and  it  held  the  specific  property  and  the  proceeds  of  the 
sale  of  it  as  a  trust  fund,  under  a  trust  to  return  it  to  the  trustees.  The  trustees 
and  cestuin  que  tnist  both  had  an  equitable  remedy  against  it  as  such  trustee. 
This  remedy  would  not  be  affected  by  the  statute  of  limitations.  1  Perry,  Trusts, 
§  217;  2  Perry,  Trusts,  §  828.  Whether  an  action -of  tort  for  the  conversion 
of  the  stock  would  be  barred  we  need  not  consider.  If  the  trustees  could 
have  elected  to  sue  the  defendant  for  damages  for  the  sale  and  conversion 
of  the  stock,  they  did  not  do  so,  and  no  question  arises  as  to  the  effect  of  such 
election  upon  the  right  of  the  trustees,  or  of  the  cestuis  que  trust,  to  treat  the 
proceeds  of  the  sale  as  trust  money  to  which  they  were  entitled.  Their  right 
of  action  against  the  defendant,  to  compel  it  to  account  for  and  restore  trust 
property  which  it  knowingly  received  and  withheld,  is  a  riglit  to  which  a 
surety  on  the  bond  who  was  compelled  to  make  good  the  amount  to  the  fund 
would  be  subrogated. 

It  is  contended  that  there  was  such  delay  and  laches  on  the  part  of  the 
plaintiffs,  and  those  under  whom  they  claim,  as  to  prevent  a  recovery.  The 
surety  was  released  from  the  bond  by  order  of  the  probate  court  on  May  9, 
1869.  Tlie  only  account  rendered  by  the  trustee  in  the  probate  court  was  al- 
lowed December  8,  1856,  but  he,  from  time  to  time,  rendered  accounts  to  the 
Cbstuis  que  trust,  and  paid  to  them  the  balances  appearing  to  be  due.  It  ap- 
peared by  these  accounts  that  the  stock  in  question  was  held  by  the  trustee, 
and  the  cestuis  que  trust  did  not  know  of  the  breach  of  trust  until  August, 
1877.  In  November,  1877,  a  suit  on  the  bond  was  commenced  against  the 
plaintiffs,  under  the  order  of  the  probate  court,  for  the  benefit  of  the  cestuis  que 
trust.  The  plaintiffs  defended  this  action  on  tlie  ground  that  the  surety  had 
been  released,  but  judgment  was  rendered  for  the  plaintiff  for  the  penal  sum 
of  ttie  bond,  in  March,  1882.  The  amount  for  which  execution  should  issue 
was  not  fixed  until  after  the  bill  was  brought.  Before  then  the  plaintiffs  had 
paid  to  the  trustees  the  amount  claimed  from  the  defendant,  and  have  since 
paid  the  whole  amount  found  due  upon  the  bond.  This  bill  was  filed  on  the 
twenty-seventh  day  of  June,  1884.  There  was  not  such  laches  on  the  part  of 
the  cestuis  que  trust  in  failing  to  have  the  trustee  summoned  to  render  an 
account  in  the  probate  court  as  would  prevent  them  from  following  the  fund 
into  the  hands  of  the  bank.  They  had  no  reason  to  suppose  that  anytliing  was 
not  right  until  August,  1877.  Soon  after  that  the  action  on  the  bond  was 
commenced.  Neither  they  nor  the  trustees  lost  one  remedy  by  not  pursuing 
both  at  the  same  time.  The  plaintiffs  were  justified  in  the  delay  necessary  t» 
defend  that  suit,  and  within  a  reasonable  time  after  their  liability  was  de- 
clared they  brought  this  bill.  The  delinquent  trustee  was  removed  and  new 
trustees  appointed  July  1, 1878.    The  new  trustees  found  the  suit  on  the  bond 
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pending,  and  there  waa  no  occasion  for  them  to  take  any  farther  steps.  It 
does  not  appear  that  there  has  been  any  unreasonable  delay  or  that  it  has  been 
any  detriment  to  the  defendant  bank,  and  it  would  be  ineq^uitable  to  deprive 
the  plaintiffs  of  their  remedy  on  account  of  it. 

In  1858  the  surety  received  from  the  trustee  security  in  the  form  of  the  bond 
of  one  Bacon  for  d50,000,  which  he  surrendered  when  he  was  discharged  from 
the  probate  bond  in  1869.  There  is  no  doubt  that  tliis  surrender  Wiis  made 
in  the  belief  that  there  had  been  no  breach  of  the  bond,  and  that  the  surety 
was  not  liable  upon  it.  There  is  nothing  in  the  evidence  to  show  the  value 
of  the  bond  vvhen  it  was  surrendered,  except  the  statement,  referring  to  the 
time  when  the  security  was  received,  that  it  was  believed  by  all  parties  to  be 
ample.  The  surety  did  not  stand  in  the  relation  of  a  co-surety  with  the  de- 
fendant, and  there  was  no  misconduct  or  negligence  by  him  in  regard  to  it 
shown. 

On  the  whole,  the  plaintiffs  are  entitled  to  recover  from  the  defendant  bank 
the  amount  for  which  the  stock  was  sold  by  it,  with  interest  from  the  time  of 
the  sale.    Decree  for  plaintiffs. 


ae  mms.  18) 

Keith  v.  McCafmiet. 
{Sttpremt  Judicial  Qntrt  of  MattachvtOt*.    Snffolk.    July  1, 1887.) 

1.  JUDGMKBT— DMAOLT— SbTTIKO  AbIDK. 

Where,  in  an  action,  a  party  appeals  and  answers,  and  is  defaulted  becanse  he  Is 
not  present  when  the  case  is  called  for  trial,  and  judgment  is  entered  on  the  default 
when  be  did  not  intend  to  make  default,  and  bis  absence  Is  reasonably  explained, 
and  he  shows  circuniBtances  from  -which  the  court  finds  that  the  judgment  ought 
to  be  vacated  and  a  trial  allowed,  the  court  may  and  onght  to  find  that  the  judg- 
ment was  rendered  by  mistake,  and  has  authority  to  bring  forward  the  case  and 
vacate  the  judgment  either  on  petition  or  on  motion. 
S.  Samb— Babtakdy  Pbocbedinos. 

Pub.  St.  Mass.  c  171,  \  1,  providing  that  "  the  court  may  enter  up  judgment  upon 
defaalt  at  any  time  after  four  days  from  the  day  of  derauft,"  does  not  apply  to  pro- 
ceedings under  the  bastardy  act,  and  a  judgment  entered  upon  the  day  of  default 
in  such  a  proceeding  is  not  erroneous  for  that  reason. 

Motion  in  the  superior  court  before  Dewet,  J.,  to  vacate  a  judgment,  and 
that  the  case  be  brought  forward  for  trial.  After  hearing,  the  court  denied 
the  motion,  and  the  defendant  alleged  exceptions.  The  facts  are  stated  in 
the  opinion. 

Upham  rf-  Proctor,  for  defendant. 

This  is  a  civil  action.  Pub.  St.  c.  85,  S  22;  Moloney  y.  Piper,  105  Mass. 
234;  Woodman  y.Jarcia,  12  Gray,  192;  Young  v.  Mdktpeaoe,  103  Mass.  55; 
Bailey  v.  Chesley,  10  Gush.  284.'  .Judgment  should  not  have  been  entered 
until  four  days  after  default.  Pub.  St.  c.  171,  §  1.  By  St.  1885,  c.  384,  §  2, 
this  has  been  amended  so  that  the  clerk  may  enter  up  judgment  as  of  course 
after  four  days.  The  purpose  of  these  statutes  seems  to  be  to  give  a  defend- 
ant at  least  four  days  before  judgment  to  have  his  default  stricken  off  upon 
good  cause  shown.  The  defendant  claims  that  the  law  is  mandatory,  and 
that  judgment  in  a  civil  action  cannot  legally  be  entered  upon  default  until 
after  four  days.  If  this  judgment  was  erroneously  entered  by  mistake,  the 
court  has  power  to  vacate  the  same,  and  bring  the  action  forward  on  motion. 
Stickney  v.  Davis,  17  Pick.  170;  Capen  v.  Stoughion,  16  Gray,  364;  Lucy  t. 
Dowling,  114  Mass.  93.    . 

T.  E.  Barry,  for  plaintiff. 

The  decree  was  properly  entered  on  the  day  of  default.  A  mittimtis,  even, 
might  have  been  issued  on  the  same  day,  and  it  makes  no  difference  that  the 
statute  provides  that  these  prosecutions  should  be  according  to  the  course  of 
proceedings  in  civil  cases.  Young  v.  Makepeace,  103  Mass.  50.  If  this  is 
true,  the  entry  by  the  clerk  was  not  erroneous,  nor  a  mistake,  as  far  as  error 
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or  mistake  in  law  are  concerned.  All  errors  and  mistakes  in  facts  are  dis- 
posed of  by  the  finding  of  the  court  below  npon  hearing  of  motion.  Besides 
this,  the  defendant  has  not  brought  himself  within  the  provisions  of  rule  48 
of  the  superior  court  The  court  cannot  inquire  as  to  the  merits,  nor  was  it 
within  the  province  of  the  court  below  to  do  so,  except  to  ascertain  if  the 
judgment  was  "erroneously  entered  by  mistake."  Clearly,  upon  the  ground 
stated  in  the  motion  filed,  the  defendant  cannot  have  the  case  restored. 

W.  Allen,  J.  The  defendant  was  defaulted  for  failing  to  appear  when  the 
case  Wiis  called  for  trial,  and  on  the  same  day  a  decree  was  entered  against 
him.  Subsequently,  at  the  same  term,  he  made  a  motion  that  the  judgment 
be  vacated  for  the  reason  that  it  was  entered  by'mistake.  After  a  hearing 
upon  the  motion,  the  judge  filed  a  ruling  which  recited  that  he  was  not  satis- 
fied that  the  judgment  was  entered  by  mistake,  or  was  irregular,  and  stated 
certain  facts  or  findings  in  regard  to  the  default,  and  concluded  in  these 
words:  "I  deny  the  motion,  for  the  reason  that  I  doubt  the  authority  of  the 
court  to  grant  in  this  manner  the  relief  sought  for."  We  understand  the 
question  intended  to  be  presented  by  the  ruling,  which  is  in  the  nature  of  a' 
report  of  the  case,  to  be  whether,  upon  the  records  and  the  statements  in  the 
ruling,  the  court  had  authority  to  grant  the  motion.  The  court  did  not  find 
as  a  fact  that  the  judgment  was,  or  that  it  was  not,  entered  by  mistake.  The 
principal  mistake,  relied  on  by  the  defendant,  was  in  irregularly  and  inad- 
vertently entering  the  judgment  within  four  days  after  the  default,  in  disre- 
gard of  Pub.  St.  e.  171,  §  1.  This  would  be  a  mistake  of  the  court  in  irregu- 
larly rendering  the  judgment.  The  other  mistake  suggested,  was  not  of  the 
court  in  entering  the  judgment,  but  of  the  defendant  in  suffering  the  default, 
upon  which  the  judgment  was  founded.  We  understand  the  ruling  of  the 
judge  that  he  was  not  satisfied  that  the  judgment  was  entered  by  mistake,  or 
was  irregular,  to  have  more  particular  reference  to  the  former  of  the  alleged 
mistakes,  and  to  have  been  intended  as  a  ruling  that  there  was  no  irregular- 
ity found,  and  not  a  finding  of  fact  that  the  judgment  was  not  entei-ed  by 
mistake;  and  the  whole  ruling  to  present  the  questions  whether,  by  reason  of 
the  supposed  irregularity,  or  of  the  facts  and  findings  relative  to  the  default, 
the  court  had  authority  to  find  that  the  judgment  was  rendered  by  mistake, 
and  to  vacate  it  for  that  reason. 

Upon  the  first  question  we  are  inclined  to  think  that  Pub.  St.  c.  171,  §  1, 
does  not  apply  to  these  proceedings,  and  that  the  judgment  was  not  irregular 
because  entered  on  the  day  of  the  default. 

In  regard  to  the  other  question  we  think  that  the  facts  stated  are  sufficient 
to  authorize  a  finding  that  the  judgment  was  entered  by  mistake.  The  au- 
thority of  a  court  over  a  judgment  which  it  has  rendered,  to  bring  the  cause 
forward,  and  vacate  the  judgment,  for  the  reason  that  it  was  entered  by  fraud, 
or  by  the  mistake  of  the  court  or  of  the  party,  is  well  settled.  Edson  v.  Ed- 
son,  108  Mass.  590;  Marshall  v.  Merrltt,  103  Mass. 45;  StUshney  \.  Davis,  17 
Pick.  169;  Capen  v.  Stoughton,  16  Gray,  364;  Com.  v.  Weymouth,  2  Allen, 
144;  Mason  v.  Pearson,  118  Mass.  61;  Cannan  v. Reynolds,  5  El.  &  Bl.  801; 
Atwood  V.  Chichester,  3  Q.  B.  Div.  722. 

It  is  not  necessary  that  the  mistake  should  be  of  the  court,  or  in  the  mere 
rendering  or  entry  of  the  judgment.  A  judgment  regularly  entered  upon  a 
default  suffered  by  mistake  may  be  said  to  be  rendered  by  mistake.  When, 
as  in  this  case,  a  party  appears  and  answers,  and  is  defaulted  because  he  is 
not  present  when  the  case  is  called  for  trial,  and  judgment  is  entered  on  the 
default,  when  he  did  not  intend  to  make  default,  and  his  absence  is  reason- 
ably explained,  and  he  shows  circumstances  from  which  the  court  finds  that 
the  judgment  ought  to  be  vacated,  and  a  trial  allowed,  we  think  that  the  court 
might  and  ought  to  find  that  the  judgment  was  rendered  by  mistake.  It 
would  be  within  the  authority  and  in  the  discretion  of  the  court  to  bring  for- 
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ward  the  case  and  vacate  the  Jndgnient  for  that  reason.  One  consideration, 
among  many  others,  in  determining  that  discretion,  would  be  the  lapse  of  time 
after  the  judgment  was  entered.  Another  would  be  the  auiBciency  of  other 
remedies.  Without  regard  to  the  question  whether  Pub.  St.  c.  187,  §  17,  in- 
cludes the  judgment  in  this  case,  and  provides  another  remedy,  and  having, 
regard  to  the  fact  that  the  motion  to  vacate  the  judgment  was  made  at  the 
same  term  or  sitting  of  the  court  at  which  the  judgment  was  entered,  we 
have  no  doubt  that  the  court  had  authority  to  bring  forward  the  case,  and 
vacate  the  judgment,  either  on  petition  or  on  motion.    Exceptions  sustained. 


(IM  Mass.  ES8) 

Ceockee  e.  Atwood. 
{Svpreme  Judicial  Cburt  of  Ifasiachtattts.    Suffolk.    Jane  29,  1887.) 

TbOVEB  AMD  C^-XVKtaiOS — FbAUDULEBT  AtTACBKERT — ClIATTKL  MOBTOAOK. 

A.,  tbe  purchaser  of  certain  mortgaged  chattels,  colluding  with  the  mortgaEor 
and  with  B.  to  deprive  the  mortgagee  of  theproperty,  brought  a  fictitious  action,  in 
the  name  of  B.  as  plaintiff,  against  tbe  mortgagor  and  the  mortgagee,  attached  tbe 
mortgaged  property,  had  himself  appointed  keeperof  it,  sold  theproperty  on  tueene 
process,  and  bought  it  in.  Held,  that  tbe  attachment  was  a  breach  of  a  condition 
in  the  njortgage  against  snfferinc;  tbe  property  to  be  attached ;  that  the  mortgagee 
became  entitled  to  the  possessiuD  of  the  property,  and  could  maintain  an  action  for 
conversion  against  A.;  that  whether  the  sale  by. the  mortgagor  to  A.  was  condi- 
tional, 80  that  an  attachable  interest  remained  in  the  mortgagor,  was  immaterial ; 
and  that  tbe  mortgagee  was  not  limited  to  an  action  for  malicious  prosecution,  by 
the  fact  that  he  was  a  party  to  the  attachment  suit. 

Tort  for  the  conversion  of  personal  property.  Trial  in  the  superior  court, 
before  Bacon,  J.,  who  ordered  judgment  for  the  plaintiff,  and  the  defendant 
alleged  exceptions.    Sufficient  facts  are  stated  in  the  opinion. 

C.  H.  Drew  and  Perkins  A  Lyman,  for  defendant. 

The  question  whether  the  sale  was  absolute  or  conditional  was  objected  to 
on  the  gpround  that  it  tended  to  "vary  the  terms  of  a  written  instrument  un- 
der seal  with  covenant  of  warranty,"  atid  was  excluded  by  the  court  for  that 
reason.  See  1  Greenl.  Ev.  S§  275,  279;  Dempsey  v.  Kipp,  61  N.  Y.  462; 
Htusman  v.  Wilkie,  50  Cal.  'Z50;  Furhush  v.  Goodwin,  25  N.  H.  426;  Hughes 
v.  Sandal,  25  Tex.  162;  Blake  v.  Hall,  19  La.  Ann.  49;  Reeve  v.  Dennett, 
187  llass.  315.  See  Battles  v.  Fohes,  21  Pick.  289;  Davenport  v.  Mason,  15 
Mass.  85;  Munroe  v.  PerJcins,  9  Pick.  298.  The  fact  that  a  bill  of  sale  was 
intended  only  as  collateral  security  may  be  shown  by  parol  evidence,  for  the 
purpose  of  negativing  an  authority  to  secure  supplies  on  the  credit  of  its 
holder.  Howard  v.  Odell,  1  Allen,  85;  Blanchard  v.  Fearing,  4  Allen,  118; 
Olarh  V.  Washington  Ins.  Co.,  100  Mass.  509.  The  transfer  of  personal 
property  may  be  shown  by  parol  evidence  to  have  been  only  a  pledge,  al- 
though a  common  bill  of  parcels  was  given  at  the  time.  Hazard  v.  Loring, 
10  Cush.  267;  Castoell  v.  Keith,  12  Gray,  351.  See  Fletchei  v.  Willard,  14 
Pick.  464.  In  equity  it  has  been  repeatedly  held  that  a  conveyance  of  land, 
absolute  in  form,  may  be  shown  by  parol  evidence  to  have  been  intended  as 
security  for  a  debt.  Campbell  v.  Dearborn,  109  Mass.  180;  McDonmtgh  v. 
Squire,  111  Mass.  217;  Hassam  v.  Barrett,  115  Mass.  256.  So,  also, of  aeon- 
veyance  of  personal  property.  Newton  v.  Fay,  10  Allen,  605.  Likewise  of 
an  assignment  of  a  mortgage.  Pond  v.  Eddy,  113  Mass.  149.  Harper  v. 
Rosa,  10  Allen,  332,  is  not  an  authority  for  the  plaintiff,  as  the  opinion  of  the 
court  shows  clearly  that  the  rule' was  to  be  enforced  only  in  actions  between 
the  parties.  Under  St.  1883,  c.  223,  §  14,  authorizing  equitable  defenses  in 
actions  of  law,  the  questions  would  be  improperly  excluded  even  in  a  suit  be- 
tween the  parties.     The  evidence  sought  to  be  admitted  was  material. 

It  is  obvious  that,  if  the  present  action  can  be  maintained,  it  must  be  either 
In  trover  or  for  malicious  prosecution.  For  all  actions  as  keeper,  the  defend- 
ant can  justify  under  the  writ,  and,  as  no  claim  is  here  made  of  any  irregu- 
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}arity  in  the  service  of  the  same,  all  acts  of  tbe  defendant  in  such  capacit}'  are 
to  be  presumed  lawful.  McQough  v.  Wellington,  6  Allen,  505.  It  appears 
by  the  auditor's  report  that  no  demand  was  made  upon  the  attaching  creditor 
or  ofiRcer  pursuant  to  Pub.  St.  c.  161,  |§  74,  75.  That  no  such  demand  was 
made  is  in  fact  admitted  by  the  plaintiff.  The  court  ought,  tlierefore,  to  have 
given  the  first  ruling  requested,  that,  "upon  all  the  evidence  offered,  this  ac- 
tion cannot  be  maintained."  See  Hashell  v.  Gordon,  3  Mete.  268;  Wing  v. 
Bishop,  9  Gray,  223;  Hunt  v.  WlUiama,  106  Mass.  114;  Putnam  v.  liotoe, 
110  Mass.  28;  Hotoe  v.  BarUett,  1  Allen,  29.  Tbe  second  request  for  ruling 
should  have  been  given.  See  O^Briin  v.  Barry,  106  Mhss.  300;  Lindsay  v. 
Lamed,  17  Mass.  190;  Mandall  v.  Hazelton,  12  Allen,  412;  Eamilhwgh  v. 
Shepard,  119  Mass.  30.  As  to  the  third  request,  there  being  no  breach  of  tbe 
condition  of  the  mortgage  at  the  time  of  bringing  this  suit,  the  plaintiff  had 
no  right  to  foreclose  l)is  mortgage,  and  any  acte  of  this  defendant  in  pre- 
venting such  foreclosure  are  not  tortious.  As  to  the  fourth  request,  see  Na- 
tional Bank  v.  Thomas,  125  Mass.  278;  Thomas  v.  Blake,  126  Mass.  320; 
Appleton  v.  Bancroft,  10  Mete.  231 ;  Wheelonk  v .  Hastings,  4  Mete.  504 ;  Ed- 
wards V.  Sumner,  4  Cush.  393.  As  to  the  fifth  request,  tbe  proceeds  from 
the  sale  of  the  property  attached  on  mesne  process  aie  considered  in  law  as 
the  property  itself.  Pollard  v.  Baker,  101  Mass.  259.  Upon  judgment  be- 
ing rendered  for  the  defendant,  Crocker  is  restored  iii  law  to  his  position  be- 
fore the  suit,  having  the  same  claim  upon  the  proceeds  from  tbe  sale  of  the 
mortgaged  property  as  he  had  under  his  mortgage  upon  the  property  itself. 
As  to  the  sixth  request,  Pub.  St.  c.  IGl,  §  74,  contains  sweeping  pro\isions, 
without  qualifying  words,  as  to  the  right  to  attach  personal  propeity  subject 
to  mortgage.  iNothing  in  the  section  itself,  or  in  tlie  adjudications  thereon, 
deprives  a  plaintiff  of  his  right  of  attachment  in  cases  where  a  co-defendant 
is  joined  with  the  mortgagor.  Where  such  a  mortgagee  is  a  joint  contractor 
with  the  mortgagor,  and  is  necessarily  joined,  to  refuse  the  ruling  requested 
in  effect  deprives  the  creditor  of  his  right  under  this  section  of  the  statute. 

P.  H.  Cooney,  for  plaintiff. 

It  is  settled  that  a  mortgagee's  interest  in  personal  property  is  not  subject 
to  attachment,  although  he  alone  can  maintain  an  action  against  a  stranger 
for  its  conversion.  Prout  v.  Root,  116  Mass.  410.  The  attachment  made, 
therefore,  of  the  property,  as  tbe  properly  of  the  plaintiff,  certainly,  under 
the  circumstances  of  this  case,  was  a  tortious  act,  which  in  itself  was  a 
conversion,  according  to  well-settled  principles  of  law.  Woodbury  v.  Long, 
8  Pick.  542;  Deyo  v.  Jeniiison,  10  Allen,  410;  Bean  v.  Hubbard,  4  Cush.  85; 
Stearns  v.  Dean,  129  Mass.  139;  St.  George  v.  O'Connell,  110  Mass.  475; 
McAvoy  V.  Wright,  137  Mass.  207;  McPartland  v.  Read,  11  Allen,  231. 
And  it  is  wholly  immaterial  whether  l^aah  bad  the  right  to  attach  the  prop- 
erty as  the  property  of  said  Snell  or  not.  By  Pub.  St  c.  161,  §  74,  prop- 
erty of  a  debtor  that  is  subject  to  a  mortgage,  pledge,  or  lien,  and  of  which 
the  debtor  has  the  right  of  redemption,  may  be  attached  and  held  in  like  man- 
ner as  if  it  were  unincumbered,  if  the  attaching  creditor  pays  or  tenders  to 
the  mortgagee,  pawnee,  or  holder  of  the  property  the  amount  for  which  it  is 
saleable,  within  10  days  after  the  same  is  demanded.  Snell  was  not  the  debtor 
of  Kash,  nor  was  I^ash  a  creditor  of  Snell.  Bourns  v.  Fuller,  2  Mete.  135,; 
Inman  v.  Mead,  97  Mass.  310;  Miller  v.  Bannister,  109  Mass.  289;  Ames  v. 
Sturtevant,  2  Allen,  583;  Damon  v.  Bryant,  2  Pick.  411.  There  being  no 
evidence  that  the  said  JJash  was  a  creditor  of  Snell, — on  the  contrary,  it  ap- 
pearing affirmatively  that  he  was  not,  that  the  claim  was  wholly  fictitious, 
that  he  falsely  assumed  a  character  he  did  not  possess,  that  of  a  creditor,  and 
for  a  fraudulent  purfiose,  to  defeat  the  plaintiff's  mortgage, — the  attachment 
was  not  authorized  by  law ;  and  the  defendant  having  caused  it  to  be  brought, 
knowing  it  to  be  such,  is  guilty  of  trespass,  and  liable  for  the  conversion  of  the 
property  under  it.    Sartwell  v.  Hortoui  28  Yt.  870;  Buke  de  Cadaval  t.  Col' 
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lins,  4  Adol.  &  E.  858;  Chandler  v.  Saaner,  114  Mass.  364;  Emery  v.  Hap- 
good,  7  Gray,  65;  Cody  v.  Adams,  Id.  59;  ^Z?en  v.  Wright,  134  Mass.  847;  Por- 
ter V.  Woncn,  119  Mass.  635;  Grainger  v.  Hill,  ^'Bing.  (N.  C.)212;  Steward 
V.  Qromett,  7  C.  B.  (N.  8.)  191 :  Gilding  v.  JTyre,  10  C.  B.  (N.  S.)  592.  But 
«ven  if  the  attachment,  when  made,  was  valid,  the  defendant,  being  deputed 
as  keeper  at  his  own  request,  and  retaining  Snell  in  his  employ  as  agent  and 
manager  of  said  business,  and  as  thecustodian  of  said  property,  notwithstand- 
ing Snell  was  one  of  the  defendants  in  said  suit,  dissolved  this  attachment; 
and  the  plaintiff  was  thereupon  entitled  to  the  possession  of  the  property. 
Boynton  v.  Warren,  99  Mass.  172;  Martin  v.  Bayley,  1  Allen,  881.  There 
is  am)>le  evidence  of  a  conversion  of  the  property  by  this  defendant  independ- 
ently of  any  proceedings  under  the  attachment,  and  the  facts  found  show  that, 
as  a  matter  of  law,  the  property  was  converted  before  the  suit  was  brought. 
The  subsequeBt  collusive  and  fraudulent  attachment  certainly  did  not  purge 
the  original  wrong,  but  rather  added  to  its  force.  Coughlin  v.  Ball,  4  Allen, 
834;  Pine  v.  Moriison,  121  Mass.  296;  Moody  v.  Blake,  117  Mass.  23;  Car- 
ter \.  Kingman,  103  Mass.  517.  The  evidence  objected  to  was  rightly  ex- 
cluded. The  question  simply  called  for  the  construction  and  legal  effect  of  a 
formal  bill  of  sale  under  sesil,  with  full  covenants  of  warranty  by  one  of  the 
parties  to  it.  See  Harper  v.  Ross,  10  Allen,  332;  Pennock  v.  McCormick, 
120  Mass.  275;  Philhrook  v.  Eaton,  134  Mass.  398.  The  first,  second,  and 
third  requests  were  rightly  refused.  The  fourth  request  for  ruling  was  also 
rightly  refused.  The  fifth  and  sixth  requests  for  rulings  were  also  rightly  re- 
fused. 

W.  Allen,  J.  The  attachment  of  the  property  on  March  18, 1885,  was  a 
breach  of  the  condition  that  the  mortgagor  should  not  suffer  the  property  to  l)e 
attached  on  mesne  process.  It  was  immaterial  that  the  attachment  was  void, 
and  that  the  mortgagor  had  no  attachable  interest  in  the  property.  It  was 
taken  and  held  by  virtue  of  the  attachment  as  his  property,  and  with  his  con 
sent,  and  by  his  procurement.  The  plaintiff,  therefore,  had  the  right  of  pos- 
session, on  the  twenty-third  of  March,  when  this  suit  was  commenced,  unless 
the  property  could  be  held  against  him  under  the  attachment.  The  defendant 
caused  the  property  to  be  taken  on  the  attachment,  and  was  in  possession  of 
it  as  keeper  under  the  attachment,  holding  in  denial  of  t)ie  plaintiff's  right. 
If  the  attachment  was  not  valid,  there  was  evidence  of  the  plaintiff's  right  of 
possession  of  the  property,  and  of  the  conversion  of  it  by  the  defendant. 

In  January,  1884,  a  copartnership  existing  between  the  plaintiff  and  one 
Snell  and  one  Nash  was  dissolved,  and  Snell  became  the  sole  owner  of  certain 
personal  property  used  in  t!ie  business,  which  on  the  same  day  be  mortg^aged 
to  the  plaintiff,  and  which  included  the  property  in  question.  The  plaintifiC 
I'etired,  and  the  defendant,  who  had  been  behind  Kash,  bought  out  his  inter- 
est, and  the  business  was  carried  on  by  Snell  and  the  defendant;  Snell  own- 
ing the  property.  In  August,  1884,  the  defendant  bought  the  property,  and 
Snell's  interest  In  the  business,  and  continued  the  business  under  the  agency 
of  Snell.  In  March,  1885,  when  the  attachment  was  made,  the  plaintiff  was 
the  mortgagee  of  the  property,  which  was  owned  by  and  in  the  possession  of 
the  defendant,  in  charge  of  his  agent,  Snell,  tlie  mortgagor.  The  attachment 
was  at  the  suit  of  Nash  against  Crocker  and  SneU,  the  mortgagee  and  mort- 
gagor. The  mortgaged  property  was  attached,  and  at  the  request  of  the  de- 
fendant was  put  into  his  hands  as  keeper,  and  the  property  was  sold  on  mesne 
process,  and  bought  by  him.  It  is  found  that  "said  suit  of  Nash  against  Snell 
and  Crocker,  upon  which  said  attachment  and  sale  were  made,  was  wholly 
fictitious,  and  known  by  this  defendant  to  be  such  when  be  caused  it  to  be 
brought  in  the  name  of  Nash  as  the  nominal  plaintiff,  while  the  defendant 
herein  whs  the  real  plaintiff  therein;  said  Atwood,  Nash,  and  Snell  being  in 
collusion  to  thereby  fraudulently  deprive  this  plaintiff  of  said  property,  and 
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to  defeat  his  said  mortgage. "  It  is  not  contended  that  this  plaintiff,  the  mort- 
gagee, bad  any  attachable  interest  in  the  property,  but  the  dcufendant  contended 
that  Snell,  tlie  mortgagor,  had  such  an  interest,  for  the  reason  that  the  sale  by 
him  to  this  defendant  -was  conditional,  and  left  a  right  of  redemption  in  SneU 
which  could  be  attached,  and  excepted  to  the  exclusion  of  a  question  whether 
the  sale  was  "absolute  or  conditional,  or  intended  by  way  of  security."  Wo 
think  the  question  was  wholly  immaterial.  Whether  the  attachment  was  or 
was  not  void  because  neither  defendant  had  an  attachable  interest  in  the  prop- 
erty, it  was  plainly  void  against  this  plaintifl  for  fraud.  A  collusive  attach- 
ment of  Snell's  interest  in  a  fictitious  suit,  for  the  purpose  of  depriving  the 
plaintiff  of  the  property,  was  void  as  to  him.  Spear  v.  Hubbard,  4  Pick.  143; 
Bull  y.Loveland,  10  Pick.  9;  Parsons  v.  Dickenson,  11  Pick.  352;  Fairfield 
V.  Baldwin,  12  Pick.  388;  Peirce  v.  Partridge,  3  Mete.  44;  Deyo  v.  Jennison, 
10  Allen,  410;  Pine  \.  Morrison,  121  Mass.  296. 

It  is  said  that,  as  the  plaintiff  was  a  defendant  in  the  action  in  which  the 
property  was  attached,  his  only  remedy  is  an  action  for  malicious  prosecu- 
tion. But  the  fact  that  the  suit  was  malicious  cannot  deprive  the  plaintiff 
of  his  right  to  the  property.  If  he  had  been  sole  defendant,  and  the  property 
bad  been  attached  as  his,  he  could  have  maintained  replevin  for  it,  although 
the  suit  were  malicious.  If  the  suit  had  been  against  the  plaintiff  alone,  or 
against  Snell  alone,  the  plaintiff  could  have  maintained  replevin  for  the  prop- 
erty taken  on  the  attachment,  and  it  would  have  been  no  defense  that  the 
suits  were  malicious.  Can  the  action  be  defeated  by  fraudulently  naming 
both  as  defendants?  If  the  attachment  was  invalid,  whether  because  neither 
defendant  had  an  attachable  interest  in  the  property,  or  because  waived  by 
patting  the  property  into  tlie  possession  of  the  defendant  owner,  or  for  fraud; 
it  could  not  deprive  the  plaintiff  of  his  right  to  the  possession  of  the  property. 
It  is  immaterial  that  the  evidence  which  shows  it  to  be  void  is  also  sufficient 
to  prove  that  the  suit  was  malicious. 

It  is  not  necessary  to  notice  the  particular  requests  for  rulings  made  by 
the  defendant.  The  decision  covers  every  point  presented  by  them.  Ex- 
ceptions overruled. 

(146  Mass.  20)  .^— — 

Hamilton  and  another  v.  McLaughlin. 

[Supreme  Judidai  OotiH  of  MomackutdUi.    Suffolk.    Joly  1, 1887.). 

1.  CoirvBBSios— Lien— ExcEasivE  Claim. 

An  entire  demand  made  by  a  lien  clairaant,  exceeding  the  amount  for  which  he 
rightfully  has  a  lien,  as  a  condition  of  surrendering  possession  of  the  property,  dis- 
penses witii  the  necessity  of  a  tender  of  the  amount  actually  due,  and  renders  the 
claimant  liable  for  a  conversion. 

S.  KVICKKOE— MOKTOAGK  OF  CoBPORATIOH— HOW  PbOVBD. 

In  an  action  for  the  conversion  of  personal  property  to  which  the  plaintifils  claim 
title  under  a  mortgage  from  a  corporation,  the  introduction  of  the  mortgage  upon 
which  the  signature  and  seal  appear  to  be  regular  and  proper  is  suGBcient  lo  allow 
the  jury  to  find  that  the  mortc;age  is  valid,  that  the  corporation  ia  duly  established, 
and  that  theperson  signing  thenameoftheoorporation  bad  authority  so  todo;  and 
these  facts  are  sufficient  prizna/acie  to  establish  the  claim  of  the  DlaiDti£&  as  to  title, 
unless  attacked. 

Tort  for  the  conversion  of  a  horse.  The  answer  contained  a  general  denial, 
and  also  set  up  a  lien  claim  for  board  of  the  horse.  At  the  trial  in  the  supe- 
rior court,  before  Knowlton,  J.,  the  plaintiff  introduced  evidence  sutaatan- 
tially  as  follows: 

One  Feasley  testified:  "I  was  superintendent  of  stable  in  Worcester,  for 
the  Worcester  Herdic  Phaeton  (Company,  from  November,  1881,  until  April, 
1883,  and  had  charge  of  all  the  horses, — about  one  hundred.  The  horse  for 
which  this  suit  was  brought  was  there  when  I  went  there.  In  the  spring  of 
1884, 1  went  to  the  defendant's  stable  in  Boston  to  identify  the  horse.    I  saw 


Digitized  by 


Google 


Mass.]  HAMILTON  V.  mYauohun.  425 

UMJE. 

this  horse,  and  defendant  refused  to  give  him  up  unless  we  paid  the  board 
bill.  I  saw  other  horses  of  the  company  in  Boston  in  September.  1888.  This 
horse  was  worth  about  975." 

One  Backall  testlQed:  "In  March,  1884, 1  was  appointed  ag^nt  or  attorney, 
under  letters  of  attorney  from  the  plaintiffs  in  this  suit,  to  recover  some  horses 
that  they  had  a  mortgage  on,  and  learned  that  one  of  the  horses  was  at  defend- 
ant's stable,  and  in  April  I  called  to  see  about  getting  it.  Saw  defendants, 
who  refused  to  deliver  the  horse  unless  his  board  was  paid.  I  did  not  ask  the 
amount,  nor  offer  to  pay  anything."  On  cross-examination  he  said:  "Ilenrned 
where  the  horse  was,  from  a  man  named  Strapney,  who  boarded  the  horse 
with  the  defendant,  and  who  had  hired  the  horse  previously  from  a  man  named 
Nutting,  who  at  one  time  represented  the  Worcester  Company  here,  but  I  do 
not  know  whether  he  did  at  this  time  or  not.  I  got  a  postal-card  from  de- 
fendant saying  that  he  had  a  horse  of  the  company's,  and  the  amount  of  board 
due,  and  to  come  for  him.  As  soon  as  I  codld  I  arranged  with  Mr.  Peasley 
to  gu  with  me  and  identify  the  horse.  The  amount  of  the  bill  was  for  the 
board  of  the  horse  for  the  whole  time  that  remained  unpaid,  both  before  and 
after  notice  to  the  plaintiffs'  agent  that  the  horse  was  there;  and  nothing  was 
said  by  either  party  regarding  payment  of  that  part  of  the  bill  which  accrued 
after  notice,  except  as  it  was  included  in  the  whole  claim.  No -interest  was 
ever  paid  on  the  mortgage,  nor  any  of  the  principal." 

The  plaintiffs  offered  a  mortgage  from  the  Worcester  Herdic  Phaeton  C!om- 
pany  to  the  plaintiffs,  dated  April  15, 1882,  for  810,000  on  100  horses  and  other 
personal  property,  which  contained  the  usual  covenant  that  until  default  the 
mortgagor  should  retain  the  use  and  possession  of  the  mortgaged  premises. 
It  was  proved  that  the  condition  of  the  mortgage  had  been  broken. 

The  defendant  testified  that  he  kept  the  Metropolitan  stables  in  Boston  in 
1884,  and  at  the  time  Mr.  Backall  came  for  the  horse  there  was  board  due 
from  the  time  he  took  the  stable  in  March,  besides  the  two  or  three  weeks 
after  he  notified  him  to  come  for  the  horse, — about  $40  in  all;  and  that  the 
horse  was  worth  about  $40  or  $50.  The  plaintiffs  contended  that  the  horse 
was  taken  to  defendant's  stable  without  theknowledge  or  consent  of  the  plain- 
tiffs, and  therefore  no  lien  could  run  against  them;  but  the  court  instructed 
the  jury  that,  if  the  horse  was  taken  1^  the  defendant's  stable  with  the  ex- 
press or  implied  consent  of  the  plaintiffs,  they  could  not  recover.  The  defend- 
ant contended  that,  even  though  there  was  no  lien  prior  to  the  notice  to  the 
plaintiffs'  attorney,  there  would  be  a  lien  for  the  term  subsequent  to  the  no- 
tice, and  requested  the  instruction  that  it  was  incumbent  upon  the  plalntifb 
to  prove  that  the  mortgage  was,  at  the  time  of  bringing  of  this  suit  or  the  re- 
fuMl  to  deliver  the  horse,  a  valid  existing  mortgage;  and,  incident  thereto, 
that  it  was  their  duty  to  prove  that  the  Worcester  Herdic  Phaeton  Company 
was' a  corporation  duly  established  bylaw,  and  that  the  person  s}gningthe 
name  of  said  corporation  to  this  mortgage  had  authority,  by  vote  of  that  cor- 
poration, so  to  do;  a  failure  of  such  proof  being  &tal  to  the  plaintiffs'  case. 
The  court  gave  the  ruling,  but  also  added  "that  the  introduction  of  the  mort- 
gage in  evidence  is  sufBcient  to  allow  you  to  find  those  facts.  The  signature 
and  seal  appear  to  be  regular  and  proper,  and  are  sufiBcient  prima  faeie  to 
establish  their  claim  unless  attacked." 

The  Jury  returned  a  verdict  for  the  plaintiffs,  and  the  defendant  alleged 
exceptions. 

Collins,  Burke  A  Qrlffin,  for  defendant. 

The  plaintiffs  were  duly  notified,  through  their  attorney,  that  this  horse 
was  at  bis  stable,  and  to  call  for  him,  which  plaintiffs  did  not  do  until  between 
two  and  tbree  weeks  had  elapsed.  For  such  time  the  defendant  boarded  and 
fed  the  horse,  with  the  knowledge  and  implied  consent  of  the  plalntifb,  ands 
Uen  attached  thereon  for  such  board.  This  consent  may  be  implied,  it  being. 
for  the  interest  of  the  mortgagee  and  mortgagors  to  preserve  the  security. 
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Hammond  y.  Danielson,  126  Mass.  294.  By  the  refusal  of  the  court  below  to 
give  the  second  and  third  requests,  the  jury  were  erroneously  led  to  believe  that 
the  only  question  for  their  determination  was  whether  the  plaintiffs  bad  no- 
tice when  the  horse  was  first  brought  there.  To  grive  tlie  plaintiffs  a  right  to 
recover  they  must  prove  that  the  mortgage  relied  upon  was  a  valid,  existing 
mortgage.  If  there  was  no  consideration  for  it,  if  it  was  given  merely  as  a 
cover,  if  it  had  been  paid  up,  if  the  Worcester  Herdic  Phaeton  Company  was 
not  a  corporation,  or  if  W.  H.  Hill  was  not  authorized  to  execute  such  a  mort- 
gage, then  there  was  no  legal  existing  mortgage.  The  burden  of  proof  was 
on  the  plaintiffs  to  prove  title  under  that  mortgage,  which  the  mere  produc- 
tion of  the  instrument  in  no  way  tended  to  prove. 

W.  B.  Orcutt,  for  plaintiffs. 

Proof  of  the  e^cecution  of  the  mortgage  by  the  president  of  the  corporation, 
in  the  name  of  the  corporation,  and  under  its  corporate  seal,  was  siillicient 
prima  fade  evidence  that  it  was  the  duly-authorized  act  of  the  corporation. 
Murphy  y.  Welch,  128  Mass.  489;  Talbot  v.  Hodson,  7  Taunt.  251;  MeQiieen 
v.  Farqtihar,  11  Ves.  467;  Doe  v.  Mason,  3  Cwnp.  7;  Davis  v.  Jmnep,  1 
Mete.  221;  Williamsburg  Ins.  Co.  t.  Frothingham,  122  Mass.  391.  If  one  hav- 
ing a  lien,  includes  in  this  claim  another  to  which  no  lien  attached,  he  thereby 
waives  or  loses  his  lien.  Lombard  v.  Pike,  33  Me.  141;  Sketoe  v.  Bllis,  14 
111.  75;  Chase  v.  ITestmore,  SMauleA;  S.  180;  MoPherson  T.  Neuffer,  11  Rich. 
267.  The  defendant  obtained  the  horse  tortiously  as  against  the  plaintiffs. 
He  cannot,  therefore,  hold  the  same  by  virtue  of  any  lien.  Taylor  v.  Robin- 
son, 2  Moore,  730.  Were  this  not  so,  the  jury  Wr^e  authorized  to  find  that  the 
plaintiffs'  agent  went  for  the  horse  in  a  reasonable  time  after  notice.  Notice 
alone  is  not  enough  to  charge  the  plaintiffs  with  the  board  of  the  horse.  Sar- 
gent V.  UsJier,  65  N.  H.  287;  Robinson  v.  Baker,  5  Gush.  137;  Storms  v. 
Smith,  137  Mass.  201.  Statute  liens  are  striati  juris.  Rogers  v.  Currier,  13 
Gray,  129, 134. 

W.  Ai.i,EN,  J.  The  only  lien  which  the  defendant  claims  is  for  keeping 
the  horse  after  notice  to  the  plaintiff,  and  request  to  take  it  away.  Whether 
the  evidence  was  sufficient  to  prove  that  he  had  such  a  lien,  and  whether  the  in- 
structions asked  in  regard  to  it  were  sound,  we  do  not  find  it  necessary  to  con- 
sider. It  is  immaterial  that  the  defendant  had  a  lien  if  he  waived  it  at  the 
time  of  the  demand.  A  claim  to  bold  the  possession  of  the  property,  and  a 
refusal  to  deliver  it  on  demand  under  and  in  assertion  of  a  right  other  than 
tiiat  given  by  the  lien,  would  bo  evidence  of  a  conversion.  There  is  no  dis- 
pute about  tlie  facta.  When  ttie  defendant  notified  theplaintiffs  that  the  horse 
was  at  livery  with  him,  he  sent  a  bill  for  the  keeping  to  that  time,  amount- 
ing to  about  S40.  When  the  demand  was  made  by  the  plaintiffs'  agent  a  few 
weeks  later,  the  defendant  refused  to  deliver  the  horse  unless  the  whole  bill 
for  its  boaird  wiis  paid.  He  made  no  distinction  between  what  accrued  before 
-and  what  accrued  after  the  notice  to  the  plaintiff,  but  demanded  the  whole  in 
one  sum  and  as  one  debt.  Had  he  claimed  distini.t  liens  for  distinct  debts  for 
what  accrued  before  and  what  accrued  after  the  notice  to  the  plaintiff,  it  may 
be  that  he  would  not  thereby  have  waived  a  valid  lien  for  one  of  the  debts 
only  without  the  refusal  of  a  tender  of  that  alone:  but  the  demand  for  tiie 
,whole  as  one  debt,  and  the  refusal  to  deliver  the  property  unless  the  whole 
was  paid,  was  a  refusal  to  deliver  the  property  upon  the  payment  of  the 
amount  which  had  accrued  after  the  notice,  or  to  accept  a  tender  of  that, 
and  rendered  a  tender  of  it  unncessary.  Jones  v,  Tarleton,  9  Mees.  &  W. 
676;  The  Norvoay,  Brown  &  L.404;  Kerford  v.  Mondel,  6  Hurl,  &  N.  931; 
Dirks  v.  Richards,  4  Man.  &  G.  674;  Scar/e  v.  Morgan,  4  Mees.  ft.  W.  270. 
'  The  evidence  of  plaintiffs'  title  Was  sufHcient,  and  there  was  no  error  in  the 
instructions  in  regard  to  it.    Exceptions  overruled. 
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OoLBiOE,  Adm'x,  etc.,  'v.  Swinbubnb  and  another,  Adm'n,  ete.^ 

(Cbtirt  of  Avpealt  of  N«w  York.    May  S,  1887.) 

1.  Waters  akd  WATKii-CoDBsra — Divbrsiok  of  Watbbs  of  Spbino. 

The  diversion  of  the  water  of  a  spring  from  its  natural  channel,  whereby  plain- 
tiSTs  intestate  was  deprived  of  ito  use  for  liis  tannery,  A«/c(  a  lq;al  icjury,  for  which 
he  was  entitled  to  conipensation  in  damages.' 

2.  SAiuam — Meabcbb  of— Divbssioii  of  Watbb— Plbabiwo. 

For  the  diversion  of  the  waters  of  a  spring  the  measure  of  damages  is  the  diiDin.< 
ished  rental  value  of  the  tannery  premises,  for  the  purposes  of  that  bnsinesa,  dur^ 
ing  the  period  of  diversion,  and  it  is  no  objection  to  granting  sach  damages  that 
the  plaintiff  did  not  demand  them  in  his  complaint,  or  that  he  mistook  the  predse 
damages  to  which  he  was  entitled, 
8.  Samb — Ihflamikq  Dakaois. 

The  burden  of  proving,  in  snob  action,  that  the  plaJntifi's  Intestate  neglected  to 
take  nieasures  to  sapply  himself  with  water  for  use  in  his  tannery  from  other 
sources,  and  by  such  neglect  inflamed  his  damages,  is  upon  the  defendant. 
4.  TiuAii — Objictioh — Timb  of  Raising — Biu,  of  PAsnauLABs. 

The  objection  that  plaintiff  is  confined  to  a  recovery  of  the  exact  damages  sped- 
lled  in  his  bill  of  particulars  should  be  raised  when  he  offers  evidence  on  the  ques- 
tion of  damages,  and  the  court  is  not  bound  to  entertain  it  on  motion  for  nonsuit. 

Sb  LlMITATIOW  OF  AonOHS — COKTINniNO  IirjUBT. 

An  action  to  recover  damages  for  the  wrongful  diversion  of  the  waters  of  a  spring 
which  supplied  plaintiff's  tannery,  being  one  for  a  continuing  injury,  is  not  barred 
by  the  siz-yeurs  limitation,  except  as  to  the  damages  accrued  mure  than  six  years 
prior  to  the  comniencenient  of  the  action,  and  the  farther  extension  allowed  exeo- 
utors  and  administrators. 

Appeal  frotn  general  term  supreme  court.  Fourth  department. 

Action  brought  in  May,  1881.  for  damages. 

PlaintifC  Colrick'a  intestate,  in  1868,  purchased  a  tannery  which  was 
erected  in  1810  on  a  small  stream  of  water  which  ran  fiom  a  living  spring 
about  20  rods  distant.  Premises  had  always  been  used  for  tanning  purposes, 
and  were  so  used  by  plaintiff's  intestate  after  his  purchase.  After  purchase 
of  tannery  by  plaintiff's  intestate,  K.  G.  Swinburne  bought  the  land  on  which 
the  spring  was  located,  and  in  the  fall  of  1871  he  boxed  the  spring  up  and 
packed  the  box  with  clay,  so  no  water  could  run  out.  He  then  put  in  a  pipe, 
and  carried  the  water  to  his  barns  for  his  own  use,  and  from  the  barns  he 
carried  the  water  to  a  blind  ditch  in  the  highway  below  the  tannery.  Before 
this  the  tannery  had  all  the  water  needed,  and  afterwards  no  water  came  to 
it  from  this  source. 

Ira  Shqfer,  fur  appellants.  Palmer,  Weed,  Kellogg  &  Smith,  for  re- 
spondent. 

Andrews,  J.  The  diversion  of  the  water  of  the  spring  from  its  natural 
channel,  whereby  the  plaintiff's  intestate  was  deprived  of  its  use  for  his  tan- 
nery, was  a  leg^  injury,  for  which  he  was  entitled  to  compensation  in  dam- 
ages. Arnold  V.  Foot,  12  Wend.  330;  Smith  v.  Adams,  6  Paige,  435;  Clin- 
ton V.  Myers,  46  N.  Y.  511.  Whether  the  use  by  Swinburne  was  a  reason- 
able exercise  of  his  right  was  a  question  of  fact  which  has  been  found  against 
him  upon  sufficient  and  competent  evidence.  Prentioe  v.  ffeiger,  74  N.  Y.  341. 
The  proper  rule  of  damages,  under  the  circumstances,  was  the  diminished  rental 

1  Affirming  82  Hun.  644. 

»  The  diversion  of  a  water-course  by  an  upper  riparian  proprietor,  without  restoring 
to  the  channel  the  excess  of  water  not  actually  consanied,  is  an  unreasonable  exercise. 
of  the  right  to  use  the  water  of  a  stream,  Weiss  v.  Oregon  Iron  &  S.  Co.,  (Or.)  11  Paa' 
R'ep.  255.  For  a  full  discussion  of  the  question  of  the  diversion  of  the  water  of  a  stream, 
see  note  to  same  case.  See.  also,  Hotigland  v.  New  York,  C.  &  St.  L.  R.  Co.,  (Ind^  12 
N.  E.  Rep.  83;  Emerson  v.  Bergin,  (Cal.)  ]:i  Pac.  Rep.  242;  Montgomery  v.  Locke,  (CJal.) 
11  Pac.  Rep.  874,  and  note;  Kaylor  v. Campbell,  (Or.)  Id.  301;  Swift  v. Goodrich,  (Cal.) 
Id.  561 ;  St  Louis,  I.  M.  &  S.  R.  Co.  v.  Walbrink,  (Ark.)  1  S.  W.  Rep.  645. 
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value  of  the  tannery  premises  for  the  purposes  of  that  business  during  the  period 
of  diversion.  The  rental  value  of  land  is  a  fact  ascertainable  with  reasonable 
certainty,  and  is  the  basis  upon  which  damages  are  frequently  awarded. 
Cassidy  v.  Le  Fevre.  46  N.  Y.  562;  Francis  v.  Schoellkopf,  58  N.  Y.  152. 
The  complaint  was  sufficiently  specific  to  authorize  the  recovery  of  whatever 
legal  damages  were  recoverable  for  the  wrong.  The  gravamen  of  the  action 
wtis  the  wrongful  diversion  whereby  the  plaintiff  was  deprived  of  the  use  of 
the  water  on  his  premises  for  the  purposes  of  his  business.  It  is  not  material 
that  the  plaintiff  did  not  demand  the  precise  damages  to  which  he  was  en- 
titled, or  that  he  mistook  the  true  rule  of  damages  in  bis  complaint.  The 
complaint  averred  a  legal  wrong  and  a  resulting  pecuniary  injury,  and  it  was 
competent  for  the  court,  under  the  complaint,  to  adjust  the  recovery  upon  the 
true  basis.  It  is  a  sufficient  answer  to  the  objection  that  the  plaintiff,  by  his 
bill  of  particulars,  was  confined  to  a  recovery  of  damages  of  the  exact  nature 
therein  specified;  that  the  objection  was  not  taken  until  the  dose  of  the 
plaintifTs  proofs,  and  after  the  evidence  of  rental  value  had  been  given,  with- 
out raising  any  question  that  it  was  not  competent  on  the  ground  of  variance 
from  the  bill  of  particulars.  This  technical  objection  should  have  been  raised 
when  the  evidence  was  offered,  and  the  court  was  not  bound  to  entertain  it  on 
the  motion  for  a  nonsuit. 

The  action  was  not  barred  by  the  three-years  statute  of  limitations  cont^ned 
in  subdivision  4,  §  383,  Code  Civil  Froc.  The  action  was  not  an  action  to  re- 
cover a  chattel,  or  damages  for  talting,  detaining,  or  injuring  personal  property. 
Nor  was  the  action  barred  by  the  six-years  limitation  except  as  to  the  dam- 
ages accrued  prior  to  the  six  years  before  the  commencement  of  the  action, 
and  the  further  extension  allowed  in  case  of  suits  by  or  against  executors  or 
administrators.  The  diversion  of  the  water  was  a  continuing  injury,  and  the 
wrong  was  not  referable  exclusively  to  the  day  when  the  original  wrong  was 
committed,  Arnold  v.  Hudson  R.  R.  Co.,  55  N.  Y.  661;  Waggoner  v.  Jer- 
maine,  3  Denlo,  306;  Ullne  v.  ITew  York  Vent.  «6  U.  R.  R.  Co.,  101  N.  Y. 
98.  4  N.  E.  Bep.  536;  Sare  v.  Hoffman,  79  Pa.  St  71;  Thayer  v.  Brooks,  17 
Ohio,  489. 

The  note  given  by  the  plaintiff's  intestate,  in  1873,  to  Swinburne,  did  not 
raise  any  presumption  that  there  was  then  no  cause  of  action  for  the  wrong- 
ful diversion  of  the  water.  Moreover,  it  was  limited  to  damages  which  ac- 
crued to  that  time. 

The  claim  that  the  plaintiff's  intestate  should  have  constructed  a  ditch  for  re- 
turning the  water  to  his  premises,  or  have  supplied  himself  with  the  water  from 
the  lake,  assumes  that  he  had,  or  could  have  procured,  the  right  to  go  upon  the 
premises  of  strangers  for  that  purpose,  of  which  there  is  no  proof.  If  the 
plaintiff's  intestate,  by  his  culpable  neglect  or  inaction,  inflamed  his  damages, 
^he  burden  of  proving  it  was  upon  the  defendant.  There  is  no  evidence 
upon  which  such  a  finding  could  be  required  or  even  justified. 

The  case  does  not  seem  to  be  very  meritorious,  but  we  find  no  error  in  the 
record,  and  the  judgment  must  therefore  be  affirmed. 

(All  concur.) 


(lOS  N.  T.  «0) 

MOBTOxr  V.  Dbetfuss. 
(Cburt  of  AppeaiB  nf  New  Tort.    June  7,  1887., 

1.  BaIB— AOCBFTABC*. 

The  fact  that  a  purchaser  of  goods  manufactared  on  his  order,  while  reftidng  to 
pay  for  them  on  the  ground  that  they  did  nut  correspond  with  tlie  order,  refused  to 
give  them  up  before  taking  advice  as  to  liis  rights  in  the  premises,  does  not,  as  mat- 
ter of  law,  snow  an  acceptance  of  the  goods  under  the  contract  so  as  to  render  him 
liable  for  the  contract  price. 
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S.  Sams— BiOBTS  or  Pvbcrabsb— Wabbartt. 

In  an  action  against  such  a  purchaiter  for  the  price  of  the  goods,  In  which  the  de- 
fendant claimed  that  henerer  had  accepted  the  goods,  and  at  the  same  time  counter* 
claimed  for  damages  for  breach  of  the  contract  by  plaintiiT,  Keld,  that  defendant  was 
entitled  to  have  the  jury  determine — Jfrtt,  whether  bis  refusal  to  return  the  goods 
was  absolute,  or  merely  a  tentative  proceeding;  and,  uamd,  whether  his  contract 
did  not  entitle  him  to  retain  the  goods,  altboogh  not  conforming  to  the  agreement, 
and  claim  damages  for  breach,  of  warranty. 

Appeal'from  general  term  superior  coart.  New  York  city. 

John  Frankenheimer,  for  appellant.    Edward  8.  Hatch,  for  respondent. 

Feb  Curiam.  The  plaintiff  brings  this  action  to  recover  the  contract  price 
for  manufacturing  and  delivering  certain  dies  and  frames  for  the  defendant. 
The  answer  was  that  the  goods  were  not  such  as  the  contract  required,  and 
also  set  up  a  counter-claim.  The  evidence  given  upon  the  trial  differed  very 
much  as  to  the  terms  and  conditions  of  the  contract,  the  time  for  its  perform- 
ance, the  quality  of  the  articles  manufactured,  their  fitness  for  the  purposes 
int«nded,  and  as  to  whether  the  goods  deliyered  corresponded  with  the  arti- 
cles ordered  by  the  defendant.  It  was  conceded  that  the  plaintiff  manufact- 
ured and  deliyered  goods  in  quantity  and  number  corresponding  with  those 
required  by  bis  contract,  and  that  some  faults  in  their  character  and  quality 
were  alleged  by  the  defendant  to  exist  when  tendered  in  performance  of  the 
contract.  It  was  also  proved  that  the  plai  ntiff  received  the  articles  back  on' 
several  occasions,  and  attempted  to  remedy  the  alleged  defects,  and  finally 
redelivered  the  whole  quantity  to  the  defendant.  It  was  then  still  alleged  by 
the  defendant  that  they  did  not  correspond  with  the  articles  which  the  plain- 
tiff contracted  to  make  for  him.  Three  or  four  days  after  this  time  the  plain- 
tiff called  upon  the  defendant  for  payment  of  the  amount  claimed  by  him  to 
be  due  upon  the  contract,  which  was  refused  by  the  defendant.  The  plain- 
tiff thereupon  demanded  the  return  of  the  goods,  and  the  defendant  replied, 
in  substance,  that  he  would  not  then  give  them  up,  as  he  wished  to  consult 
counsel  as  to  his  right  to  keep  them  for  reimbursement  of  the  damages  which 
he  alleged  be  had  sustained  by  reason  of  the  plaintiff's  failure  to  perform  his 
contract.  The  evidence  as  to  what  was  said  by  the  defendant  at  the  time  of 
the  demand  was  somewliat  contradictory,  but  we  believe  the  above  statement 
expresses  the  meaning  substantially  of  the  defendant's  version  of  the  trans- 
action. The  defendant  gave  no  evidence  as  to  the  damages  claimed  to  have 
been  sustained  by  him  on  account  of  the  alleged  breach  of  coutract.  Upon 
this  case,  aside  from  some  immaterial  circumstances  which  do  not  affect  the 
question  of  law  presented,  the  trial  court  ordered  judgment  for  the  plaintiff 
for  the  amount  of  his  claims  holding  tliat  the  refusal  of  the  defendant  to  re- 
turn the  goods,  when  requested,  amounted  to  an  acceptance  of  them  upon  the 
contract.  The  defendant  excepted  to  this  direction.  He  also  requested  to  be 
allowed  to  go  to  the  jury  on  "the  question  of  fact  involved  in  the  case,  upon 
the  whole  evidence,  whether  the  defendant  did  accept  the  frame  dies  or  the 
medallions  as  in  compliance  with  the  order  as  given  by  him,"  and  also  upon 
the  further  question  "whether  the  defendant  did  absolutely  refuse  to  return 
the  frame  dies  or  medallions,  or  whether  it  was  a  qualified  refusal."  Both  of 
the  requests  were  denied  by  the  court,  and  the  defendant  excepted. 

We  are  inclined  to  think  the  trial  court  erred  in  these  decisions,  and  that 
the  case  should  have  been  left  to  the  jury  to  determine  as  a  question  of  fact 
upon  the  requests  made  by  the  defendant.  It  is  now  quite  well  settled  that 
the  acceptance  by  the  vendee  of  articles  manufactured  for  him  under  an  ex- 
ecutory contract,  after  an  opportunity  to  examine  them,  precludes  him  from 
raising  any  question  as  to  defects  or  imperfections  which  were  visible  and  ca- 
pable of  discovery  on  inspection,  unless  there  is  a  warranty  of  their  quality 
which  was  intended  to  survive  their  acceptance,  and  give  the  vendee  further 
time  for  trial  and  examination.  When  there  is  such  a  warranty,  tt].e  vendee 
may  still  retain  the  goods;  and,  when  action  is  brought  for  their  price,  may 
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recoup  such  damages  as  he  can  show  he  has  sufFered  by  reafion  of  the  defect- 
ive or  inferior  character  of  the  goods  delivered.  He  may  also,  in  such  an  ac- 
tion, recover  damages  for  a  breach  of  contract  on  the  pai-t  of  the  vendor,  in 
respect  to  the  time  of  its  performance,  if  he  can  prove  that  be  has  suffered 
loss  therefrom. 

But  these  propositions  do  not  seem  to  us  to  dispose  of  the  case.  When  one 
party  has  the  property  of  another  in  his  possession,  and  refuses  to  surrender 
it  upon  demand,  a  jury  is  authorized  to  infer  from  these  facts  a  conversion  of 
the  property,  but  such  evidence  raises  a  question  of  fact  alone,  and  cannot  be 
determined  as  a  question  of  law.  We  think  this  case  is  analogous  to  the  ques- 
tion arising  in  an  action  of  trover.  Here  two  courses  were  open  to  the  de- 
fendant to  adopt  in  case  he  was  dissatisfied  with  the  performance  of  the  con- 
tract by  the  plaintiff,  and  was  satisfied  that  he  had  a  warranty  of  the  goods 
which  would  survive  their  acceptance.  He  could  return  the  goods,  and  plead 
the  rescission  of  the  contract  as  a  defense  to  the  action  for  their  price,  or  he 
could  keep  the  property,  relying  upon  his  warranty  to  recover  such  damages 
as  he  could  show  he  had  suffered  by  its  breach  as  a  counter-claim  to  the  plain- 
tiff's action  for  their  price.  These  defenses  are,  however,  inconsistent  with 
each  other,  and  cannot  both  be  sustained  in  the  same  action.  In  case  of  a 
return  of  the  goods  and  proof  of  their  defective  cliaracter,  or  a  valid  offer  to 
rescind  the  contract,  he  makes  out  a  defense  to  the  claim  to  recover  their  price. 
If  be  retains  the  goods,  however,  and  attempts  to  recoup  his  damages  for  a 
breach  of  warranty,  he  may,  provided  he  claims  an  affirmative  judgment  in 
his  answer,  not  only  defeat  any  recovery,  but  recover  judgment  for  the  entire 
amount  of  damages  shown  by  his  proofs  which  exceed  the  plaintiff's  claim. 

It  is  quite  uncertain,  on  the  pleadings  and  evidence  in  the  case,  what  line 
of  defense  the  defendant  really  attempted  to  adopt,  for  the  evidence  was  about 
as  applicable  to  one  theory  as  the  other.  While  be  admitted  that  he  had  de- 
clined to  give  up  the  goods,  he  strenuously  insisted  that  he  had  always  refused 
to  accept  them;  and,  while  denying  that  he  ever  became  liable  for  tlieir  price, 
he  claims  that  he  was  entitled  to  damages  for  the  plaintiff's  non-performance 
of  his  contract.  Under  these  circumstances  we  think  it  was  a  question  for  the 
jury  to  determine  whether  the  defendant's  refusal  to  give  up  the  goods  was 
an  election  to  accept  them,  or  simply  a  tentative  proceeding  to  give  him  f  u  rther 
time  for  examination  and  trial,  or  whether  it  was  the  expression  of  a  deter- 
mination to  keep  them,  and  rely  upon  the  damages  which  he  might  be  able 
to  prove  arising  from  the  alleged  breach  of  warranty  as  to  their  quaUty,  and 
the  non-performance  of  the  contract  in  other  respects  by  the  plaintiff. 

By  the  direction  of  a  verdict  the  defendant  was  deprived  of  the  right  of  go- 
ing to  the  jury  on  the  question  of  the  worthlessness  of  tlie  goods  to  the  de- 
fendant as  a  performance  of  the  contract.  The  evidence  upon  this  question 
was  quite  contradictory,  and  the  jury  might  well  have  found  either  way  upon 
the  question.  If  they  had  found  that  the  goods  were  utterly  valueless  to  the 
defendant,  he  would  then  have  made  out  a  defense,  and  was  then  entitled  to 
a  verdict  at  their  hands.  If  they  had  found,  however,  that  the  refusal  of  the 
defendant  to  redeliver  them  was  Intended  as'an  acceptance,  or  that  the  goods 
delivered  were  substantially  the  same  as  those  ordered,  and  his  refusal  to  re- 
turn was  dictated  by  an  intention  to  evade  the  payment  of  the  contract  price 
after  finding  that  they  were  .not  adapted  to  the  purpose  he  designed  for  them, 
the  jiiry  would  have  been  justi8ed  in  giving  a  verdict  for  the  price.  But  the 
que.stion  as  to  whether  such  a  demand  and  refusal,  under  all  the  circumstances 
of  the  case,  was  the  equivalent  of  an  acceptance  of  the  goods  under  the  con- 
tract, was  a  question  for  the  jury  to  determine,  and  could  not  be  decided  as  a 
question  of  law.  We  are  therefore  of  the  opinion  that  the  judgments  of  the 
courts  below  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 

(All  concur,  except  Ritoeb,  C.  J.,  and  Earl,  J.,  not  voting.) 
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Cash  v.  Phabis.' 

(Qmrt  of  Appeal*  of  New  Tort.    Jtme  T,  1887.) 

PLEADiva — BriiL  or  Pabticvlabs — Admibsioit  bt  Gitino  Cbedit. 

A.  sned  B.,  his  son-in-law,  on  a  note  and  running  account  for  board  aifd  other 
items.  B.  in  bis  answer  denied  any  indebtedness,  and  pleaded  a  counter-claim  for 
board,  Koods  sold,  and  money  advanced.  Plaintiff  filed  a  reply  denying  the  alle- 
gations in  the  answer.  The  case  was  sent  to  a  referee.  Each  jpartj;  furnished  the 
other  with  a  bill  of  particulars,  and  these  bills  were  admitted  in  evidence  without 
objection.  The  referee  reported  that  iieither  party  waa  entitled  to  anything  for 
board,  because  of  their  relatiimship,  no  agreement  to  pay  board  being  proven,  but 
directed  judgment  for  plaintiff  for  amount  due  on  other  items.  Beld,  that  under 
the  pleading  a  credit  allowed  defendant  for  board  in  plaintiff's  bill  of  particulars 
was  not  a  conclasive  admission  that  bound  him,  and  that  the  rtport  of  the  referee 
that  nothing  was  legally  due  for  board  should  be  aSlrnied. 

Appeal  from  judgment  of  general  term  supreme  court.  Fourth  department. 

This  was  an  action  to  recover  upon  a  promissory  note,  and  the  balance 
upon  a  running  account,  and  for  board  furnished  defendant  by plaintifl.  The 
parties  were  father-in-law  and  son-in-law,  and  plaintifl  had  boarded  with  de- 
fendant, who  answered,  denying  the  indebtedness  alleged,  and  setting  up  a 
counter-claim  for  board  furnished  plaintifl,  goods  sold,  and  money  advanced. 
Plaintifl  replied,  denying  the  allegations  of  tlie  answer.  Each  of  the  parties 
furnished  the  other  with  a  bill  of  particulars  containing,  in  itemized  form,  the 
debits  and  credits  of  his  opponent.  The  case  was  sent  to  a  referee,  and  the 
bills  of  particular?  were  put  in  evidence  before  him  without  objection.  The 
referee  reported  that  neither  party  was  entitled  to  allowance  for  board,  serv- 
ices, or  supplies  against  the  other,  they  being  nearly  related  and  no  agree- 
ment to  that  effect  being  proved,  but  thai  plaintifl  was  entitled  $468.75  on 
account  of  other  items. 

Louis  Marshall,  for  appellant.    Thomas  Sogan,  for  respondent. 

Finch,  J.  The  pleadings  m  this  case  were  very  general  in  their  form. 
The  complaint  alleged,  among  other  things,  that  the  defendant  was  indebted 
to  the  plaintifl  for  board  furnished,  to  which  the  former  answered  by  adenlal 
putting  the  claim  at  issue.  The  defendant  further  answered  by  setting  up  a 
counter-claim  for  board  furnished  by  him  to  the  plaintiff,  to  which  the  latter 
replied  with  a  denial.  On  this  state  of  the  pleadings,  if  nothing  else  had  oc- 
curred, either  party  would  have  been  at  liberty,  as  against  the  other,  to  have 
resisted  his  adversary's  claim  for  board,  upon  the  ground  that  the  relations 
between  the  parties,  as  father-in-law  and  son-in-law,  and  the  attendant  cir- 
cumstances, were  such  as  to  negative  any  implied  contract  to  pay  for  board, 
and  require  for  success  proof  of  an  express  agreement  to  pay;  and,  if  that  de- 
fense failed,  then  to  establish  the  amount  and  value  of  the  board  furnished. 
The  two  positions  were  not  necessarily  inconsistent.  It  might  turn  out,  in 
favor  of  either  party,  that,  while  there  was  no  implied  contract,  there  was  yet 
an  express  agreement  to  pay  on  one  side  and  not  on  the  otiier,  and  so  respect- 
ively,  each  party  could  insist  upon  his  own  claim  while  denying  his  adver- 
sary's, and  neither  conceded  an  implied  contract  by  asserting  his  own  right 
of  action.  But  at  some  time  each  party  furnished  to  the  other  a  bill  of  par- 
ticulars, and  upon  that  served  by  the  plaintiff  the  question  aiises  argued  on 
this  appeal.  It  contained  a  charge  against  the  defendant  for  board,  and  a 
credit  allowed  him  for  similar  service  of  a  less  amount;  and  that  credit,  it  is 
claimed,  admits  that  for  board  to  some  amount  the  defendant  was  entitled  to 
be  paid,  and  so  the  referee  erred  in  refusing  wholly  an  allowance  for  that 
item,  and  on  both  sides,  upon  the  ground  that,  in  the  absence  of  an  express 
agreement,  the  circumstances  repelled  an  implied  one.    We  are  now  reminded 

I  AflOrmiiig  36  Han,  664. 
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that  a  bill  of  particulars  is  to  be  deemed  an  amplincation  of  the  pleadings, 
and  that  similar  admisBlons  have  been  held  to  be  sufficient  basis  for  a  judg- 
ment. It  may  t>e  that  the  credit  here  g^iven  was  an  admission  of  the  fact  that 
board  to  the  amount  stated  was  furnished  by  the  defendant  to  the  plaintiff; 
but  we  do  not  think,  having  reference  to  the  form  of  the  pleadings,  and  the 
issues  raised  by  them,  that  the  credit  is  a  conclusive  admission  of  legal  liabil- 
ity to  that  amount.  It  is  impossible  to  harmonize  such  a  liability  with  the 
denials  of  the  answer  and  reply,  and  therefore  I  think  the  bill  of  particulars 
must  be  construed  to  contain  only  a  conditional  or  contingent  admission 
framed  to  operate  in  a  possible  emergency.  As  no  item  could  be  proved  on 
the  trial,  ordinarily,  unless  embraced  in  the  bill,  it  became  necessary  to  name 
in  that  every  charge  which,  upon  any  theory  at  the  trial,  might  become  ad- 
missible; and  so  the  plaintiff,  while  resisting  the  defendant's  claim  upon  a 
ground  equally  fatal  to  his  own,  might  guard  against  the  possible  failure  of 
that  resistance  by  pleading  and  itemizing  his  own  charge  for  board  as  in  ex- 
cess of  the  defendant's,  and  the  credit  given  is  in  connection  with  the  charge 
made,  and  upon  the  theory  that  both  charge  and  credit  may  by  possibility 
prove  to  be  a  legal  liability.  The  admission  fairly  requires  to  be  treated  as  a 
concession  of  the  fact  tliat  board  had  been  furnished,  but  does  not  waive  the 
right  claimed  by  the  denial  on  each  side  of  contesting  a  resultant  liability 
flowing  from  the  fact  admitted.  It  is  as  if  tlie  plaintiff  bad  said:  "Board 
was  furnished  so  much  by  me,  and  so  much  by  my  adversary;  but  I  deny 
that  either,  for  a  reason  which  aftecta  both,  is  a  legal  charge;  yet,  if  mine  is 
allowed,  it  amounts  to  so  much,  and  I  will  prove  it  at  that,  while  my  adver- 
sary's is  the  less  sum,  which  in  tliat  event  I  admit." 

If  this  was  hypothetical  pleading,  or  the  theories  were  in  one  view  incon- 
sistent, it  is  further  to  be  observed  that  no  olijection  was  made  upon  the  trial 
in  any  manner  raising  the  question.  The  trial  went,  from  its  beginning  to 
its  end,  upon  an  assumption  that  the  question  of  legal  liability  for  Iward  was 
an  open  one  on  each  side;  and,  if  defendant  held  the  contrary,  he  should  have 
objected  to  the  evidence  offered  to  defeat  his  claim,  and  relied  upon  the  al- 
leged admission.  The  attention  of  the  referee  would  then  have  been  called  to 
it,  and  he  could  have  ruled  upon  it,  and  possibly  the  phiintifl  might  then  have 
sought  leave  to  amend,  and  obtained  permission  to  strike  out  the  credit  as 
madie  under  a  mistake  as  to  its  eflect  and  construction.  A  bill  of  particulars, 
like  a  pleading,  may  be  amended.  Melvin  v.  Wood,  *42  N.  Y.  533.  And  when 
the  amendment  sought  is  to  strike  out  what  is  unessential  to  the  bill,  and  a 
needless  addition,  leaving  the  plaintiff's  side  of  the  account  unchanged,  it 
would  seem  quite  possible  to  permit  it.  It  is  not  the  olflce  of  a  bill  of  par- 
ticulars to  furnish  a  defendant  with  facts  whereon  to  found  an  affirmative  de- 
fense in  his  behalf.  Drake  v.  Thayer,  5  Rob.  (N.  Y.)  694.  A  plaintiff  is 
not  bound  to  furnish  a  statement  of  payments  or  offsets  which  he  has  vohm- 
tarily  credited.  Hyckman  v.  Haight,  15  Johns.  222;  Williams  v.  Shaw,  4 
Abb.  Pr.  209.  Where  he  has  done  so  in  such  manner  as  by  mistake  to  have 
periled  his  right,  or  made  ambiguous  his  meaning,  an  amendment  allowed 
would  not  be  an  unwarranted  discretion.  But  in  this  case  the  defendant 
went  to  judgment  without  once  relying  upon  the  alleged  admission,  or  draw- 
ing attention  to  it,  or  claiming  anything  under  it.  He  sees  the  evidence 
which  defeats  it  offered  and  given  in  silence;  and  not  until  the  decision  ia 
made,  when  opportunity  for  amendment  is  gone,  does  he  raise  the  point.  We 
think  that  is  too  late,  and  furnishes  no  just  ground  for  a  reversal  of  the  con- 
clusion reached. 

The  judgment  should  be  affirmed,  with  costs. 

(All  concur,  except  BcraKR,  G.  J.,  not  voting.) 
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BoBRAMCE,  Jr.,  V.  Dean  and  another.* 
(Cburt  of  Appeal!  of  New  Tort.    June  7, 1887.) 

PBIMCIPAL  AHV  AeE91^-FACT0B'B  Aor— Good  FaITB — WAKBBOCBBMAir. 

A  warehouseman  who  advances  money  to  a  comrni!>sion  merchant,  on  Rrain  that 
haa  been  consigned  to  him  for  sale,  cannot  retain  possession  of  the  grain  as  seciriCy 
for  bis  advances,  nnder  the  New  York  factors'  act,  (La^  1830,  e.  179,)  as  against  the 
true  owner,  if  he  knew  at  the  time  that  the  commission  uierchant  was  wrongfnlly 
nsine  the  property  to  raise  money  for  himself,  as  that  act  only  protects  persons 
dealing  in  good  faith  with  the  apparent  owners  of  property. 

Appeal  from  general  term  supreme  court.  Second  department. 
Bdtodrd  8.  Hatch,  for  appellants.    JET.  Morrison,  for  respondent. 

Danforth,  J.  The  plaintiff,  being  the  owner  of  certain  corn,  alleged  and 
proved  that  the  defendants  had  converted  it  to  their  own  use,  to  his  dam- 
age, 32,829.60.  The  defendants  at  the  time  of  the  conversion  were  ware- 
housemen and  bankers.  They  proved,  in  substance,  that  they  received  the 
corn  from  the  firm  of  Littell  &  Co.,  commission  merchants,  advanced  money 
to  them  on  account  of  it,  and  insisted  that  they  were  entitled  to  hold  the 
corn  until  this  advance  was  repaid.  It  appeared  that  the  plaintiff  had  con- 
signed the  com  to  Littell  &  Co.  for  sale.  They  therefore  had  possession, 
and  were  the  apparent  owners,  and  the  trial  judge  charged  the  jury  that  the 
defendants  could  keep  the  corn  as  security  tor  the  money  so  advanced,  pro- 
vided they  did  not  at  the  time  know  that  the  plaintiff  was  the  owner  of  the 
corn;  on  the  other  hand,  if  they  knew  that  Littell  &  Co.  were  using  the  plain- 
tiff's property  to  raise  money  for  themselves,  then  the  defendants  could  not 
hold  the  corn,  and  stood  in  Littell  &  Co.'s  place. 

To  this  part  of  the  charge  the  defendants  excepted.  It  presents  the  only 
point  in  the  case,  and  to  sustain  it  the  appellants  reply  upon  the  factors'  act, 
(Laws  1830,  c.  179.)  That  act  was  to  protect  persons  dealing  in  good  faith 
with  the  apparent  owners  of  property,  and  has  no  possible  application  to  a 
case  where  protection  would  secure  to  a  wrong-doer  the  fruits  of  fraud. 

Many  other  propositions  have  been  argued  for  the  uppellants,  but  they  are 
raised  by  no  exception,  and  are  not  warranted  by  any  evidence  to  be  found  in 
the  appeal-book. 

The  trial  judge  in  denying  a  new  trial,  and  the  genera]  term  in  affirming 
the  judgment,  properly  disposed  of  the  case.  The  judgment  and  order  ap- 
pealed from  should  therefore  be  affirmed. 

(All  concur.) 

O0»  N.  T.  IK) 

Bakk  of  Batavia  v.  New  York,  L.  E.  ii  W.  B.  Co. 

(Cburt  of  Appeal!  of  New  York.    June  7,  1887.) 

FxnrctrAi.  asd  Aokht— Liability  of  Pbikcipal — Scopk  or  Agent's. Adthorttt. 

A  local  freight  agent,  whose  duty  St  was  to  receive  and  forward  ft'elght  over  de- 
fendant's road,  giving  a  bill  of  lading  therefor,  bat  having  no  right  to  issue  such  bills 
except  upon  the  actual  receipt  of  the  property  for  transportation,  issued  fraudulent 
bills  of  lading  to  one  Williams,  who  drew  a  draft  on  the  consignee  mentioned  in 
the  bills  of  lading  and  procured  the  money  upon  it  of  the  plaiiitiiT  by  transferring 
the  bills  of  lading  to  secure  its  ultimate  payment.  Held,  that  the  plaintiff  was  en- 
titled to  rely  upon  the  representation  in  the  bills  of  lading  that  the  goods  were  act- 
ually thipped,  and  that  the  defendant  was  estopped  to  deny  the  authority  of  the 
agent  to  issue  the  bills  since  the  act  was  within  the  apparent  scope  of  his  authority. 

E.  C.  Spraffue,  for  appellant.    H.  B.  Sickels,  for  respondent. 

PiMCH,  J.  It  is  a  settled  doctrine  of  the  law  of  agency  in  this  state  that, 
where  the  principal  has  clothed  his  agent  with  power  to  do  an  act  upon  the 

1  AiBnning  86  Hun,  642. 

T.12N.B.I10.6 — 28 


Digitized  by 


Google 


434  KOBTHEASTEBN   BEPOBTEB.  [N.T. 

existence  of  some  extrinsic  fact  necessarily  and  peculiarly  within  the  knowl- 
edge of  the  agent,  and  of  the  existence  of  which  the  act  of  executing  the 
power  is  itself  a  representation,  a  third  person  dealing  with  such  agent  in  en- 
tire good  faith,  pursuant  to  the  apparent  power,  may  rely  upon  the  represen- 
tation, and  the  principal  is  estopped  from  denving  its  truth,  to  his  prejudice. 
North  River  Bunk  v.  Aymar,  3  Hill,  262;  Qiiswold  v.  Haven,  25  N.  Y.  601; 
New  York  <&  N.  H.  R.  to.  v.  ischuyler,  34  N.  Y.  30;  Armour  v.  Michigan 
Cent.  R.  Co.,'Q5  K.  Y.  111.  A  discussion  of  that  doctrine  is  no  longer 
needed  or  permissible  in  this  court,  since  it  has  survived  an  inquiry  of  the 
most  exhaustive  character,  and  an  assault  remarkable  for  its  persistence  and 
vigor.  If  there  be  any  exception  to  the  rule  within  our  jurisdiction,  it  arises 
in  the  case  of  municipal  corporations  wliose  structure  and  functions  are  some- 
times claimed  to  justify  a  more  restricted  liability.  The  applic-alion  of  this 
rule  to  the  case  at  bar  has  determined  it  in  favor  of  the  plaintiff,  and  we  ap- 
prove of  that  conclusion. 

One  Weiss  was  tlie  local  freight  agent  of  the  defendant  corporntion  at  Ba- 
tavia,  whose  duty  and  authority  It  was  to  receive  and  forward  freight  over 
the  defendant's  road,  giving  a  bill  of  lading  therefor  specifj'ing  the  terms  of 
the  shipment,  but  having  no  right  to  issue  such  bills  except  upon  the  actual 
receipt  of  the  property  for  transportation.  He  issued  bills  of  lading  for  60 
barrels  of  beans  to  one  Williams,  describing  them  as  received  to  be  forwarded 
to  one  Comstock  as  consignee,  but  adding,  with  reference  to  the  packages, 
that  tlieir  contents  were  unknown.  Williams  drew  a  draft  on  theconsignee, 
and  procured  the  money  upon  it  of  the  plaintiff  by  transferring  the  bills  of 
lading  to  secure  its  ultimate  payment.  It  tui-ned  out  that  no  barrels  of  beans 
were  shipped  by  Williams,  or  delivered  to  the  defendant,  and  the  bills  of  lad- 
ing were  the  product  of  a  .conspirucy  between  him  and  Weiss  to  defraud  the 
plaintiff  or  such  others  as  could  be  induced  to  advance  their  money  upon  the 
faith  of  the  false  bills. 

It  is  proper  to  consider  only  that  part  of  the  learned  and  very  able  argu- 
ment of  the  appellant's  counsel  which  questions  the  application  of  the  doc- 
trine above  stated  to  the  facts  presented.  So  much  of  it  as  rests  upon  the 
ground  that  no  privity  existed  between  the  defendant  and  the  bank  may  be 
dismissed  with  the  observation  that  no  privity  is  needed  to  make  the  estoppel 
available  other  than  that  which  flows  from  the  wrongful  act  and  the  conse- 
qoent  injury.    New  York  di  N.  H.  R.  Co.  v.  Schuyler,  supra. 

While  bills  of  lading  are  not  negotiable  in  the  sense  applicable  to  commer- 
cial paper,  they  are  very  commonly  transferred  as  security  for  loans  and  dis- 
counts, and  carry  with  them  the  ownership,  either  general  or  special,  of  the 
property  which  they  describe.  It  is  the  natural  and  necessary  expectation  of 
the  carrier  issuing  them  that  they  will  pass  freely  from  one  to  anuther,  and 
advances  be  made  upon  their  faith;  and  the  carrier  has  no  right  to  believe, 
and  never  does  believe,  that  their  otfice  and  effect  is  limited  to  the  person  to 
whom  they  are  first  and  directly  issued.  On  the  contrary,  be  is  bound  by 
law  to  recognize  the  validity  of  transfers,  and  to  deliver  the  property  only 
upon  the  production  and  cancellation  of  the  bill  of  lading. 

If  he  desires  to  limit  his  responsibility  to  a  delivery  to  the  named  con- 
signee alone,  he  must  stamp  his  bills  as  "non-negotiable;"  and  where  he  does 
not  do  that,  be  must  be  understood  to  intend  a  possible  transfer  of  the  bills, 
and  to  affect  the  action  of  such  transferees.  In  such  a  case  the  facts  go  far 
beyond  the  instances  cited,  in  which  an  est(^pel  has  been  denied  because  the 
representations  were  not  made  to  the  party  injured.  Mayenhorg  v.  Haynes, 
60  N.  Y.  675;  Maguire  v.  Selden,  103  N.  Y.  642,  8  N.  E.  Rep.  517.  Those 
were  cases  in  which  the  representations  made  were  not  intended,  and  could 
not  be  expected,  to  influence  the  persons  who  I'elied  upon  them,  and  their 
knowledge  of  them  was  described  as  purely  accidental  and  not  anticipated. 
Here  they  were  of  a  totally  different  character.    The  bills  were  made  for 
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the  precise  purpose,  so  far  as  the  agent  and  Williams  were  concerned,  of 
deceiving  the  bank  by  their  representations,  and  every  Kil  issued  not  stamped 
was  issued  with  the  expectation  of  the  principal  that  it  would  be  transfeiTed 
and  used  in  the  ordinary  channels  of  business,  and  be  relied  upon  as  evidence 
of  ownership  or  security  for  advances.  Tliose  thus  trusting  to  it  and  affected 
by  it  are  not  accidentally  injured,  but  have  done  what  they  who  issued  the 
bill  hail  every  reason  to  expect.  Considerations  of  this  character  provide  the 
basis  of  an  equitable  estoppel,  without  reference  to  negotiability  or  directness 
of  representation. 

It  is  obvious,  also,  upon  the  case  as  presented,  that  the  fact  or  condition 
essential  to  the  authority  of  the  agent  to  issue  the  bills  of  lading  was  one  un- 
known to  the  bank,  and  peculiarly  within  the  knowledge  of  the  agent  and 
his  principal.  If  the  rule  compelled  the  transferee  to  incur  the  peril  of  the 
existence  or  absence  of  the  essential  fact,  it  would  practically  end  the  large 
volume  of  business  founded  upon  transfers  of  bills  of  lading.  Of  whom  shall 
the  lender  inquire?  And  how  ascertain  the  fact?  Naturally  he  would  go  to 
the  freight  agent  who  had  already  falsely  declared  in  writing  that  the  prop- 
erty had  been  received.  Is  he  any  more  authorized  to  make  the  verbHl  repre- 
sentation than  the  written  one  ?  J '.  ust  the  lender  get  permission  to  go  tlirough 
the  freight-house  or  examine  the  i  ooks?  If  the  property  is  grain,  it  may  not 
be  easy  to  identify;  and  the  bocJ.s,  If  disclosed,  are  the  work  of  the  same 
freight  agent.  It  seems  very  clear  that  the  vital  fact  of  the  shipment  is  one 
peculiarly  within  the  knowleflge  of  the  carrier  and  his  agent,  and  quite  cer- 
tain to  be  unknown  to  the  transferee  of  the  bill  of  lading,  except  as  he  relies 
upon  the  representation  of  the  freight  agent. 

The  recital  in  the  bills  that  the  contents  of  the  packages  were  unknown 
would  have  left  the  defendant  free  from  responsibility  for  a  variance  in  the 
actual  contents  from  those  described  in  the  bill,  but  is  no  defense  where 
nothing  is  shipped  and  the  bill  is  wholly  false.  The  carrier  cannot  defend 
one  wrong  by  presuming  that,  if  it  had  not  occurred,  another  might  have 
taken  its  place.  The  presumption  is  the  other  way,  that,  if  an  actual  ship- 
ment had  been  made,  the  property  really  delivered  would  have  corresponded 
Willi  the  description  in  the  bills.  The  facts  of  the  case  bring  it,  therefore, 
within  the  rule  of  estoppel  as  it  is  established  in  this  court,  and  justify  the  de- 
cision made. 

The  judgment  should  be  affirmed,  with  costs. 

(All  concur.) 

<1M  N.  T.  ») 

Matob,  Etc.,  of  thb  Citt  of  New  York  v.  New  Jersey  Steam-Boat 
Transp.  Ck).,  impleaded,  etc. 

(Court  of  Apjiealt  of  New  York.    June  7,  1887.) 

1.  Fbbbiieb— Tbom  New  Yobk  Cm— Exclotive  Etobtb  or  the  Citt. 

Thecity  of  New  York,  owning  all  the  ferry  franchises  between  the  city  and  Staten 
island,  is  not  bound  to  allow  a  ferry  to  be  operated  as  a  jirivate  enterjirise  between 
the  city  and  the  island,  although  its  terminus  in  the  city  is  seven-eighths  of  a  mile 
distant  from  the  terminus  of  the  ferry  authorized  by  thecity;  it  not  appearing  that 
it  is  necessary  for  tlie  accommodation  of  the  pnblic. 
&  Samb— What  Cokbtit[itbb  a  Ferry. 

A  line  of  boalii,  adapted  to  carry  travelers,  with  their  horses,  vehicles,  and  other 
projiei  ty.  running  from  pier  18.  Hudson  river,  New  York  city,  to  various  points  on 
the  shore  of  Staten  island  and  the  New  Jersey  coast,  and  return,  the  round  trip 
making  about  twenty-four  miles,  held  to  constitute  a  ferry  between  New  York  city 
and  Staten  island.  The  distance  is  not  so  great  as  to  preclude  the  idea  of  a  lerry, 
and  the  business  does  not  lose  that  character  because  the  boats  stop  at  points  on  the 
New  Jersey  as  well  as  the  Staten  island  shore. 
S.  SAJiK— City  Fekbt  to  Sevrrai.  Poists. 

The  city,  as  owner  of  all  the  franchises,  can  lawfully  establish  a  ferry  to  run  ttova 
one  place  in  the  city  to  several  places  on  Staten  island. 
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Appeal  from  judgment  of  the  superior  court  of  the  city  of  mew  York. 
Noah  Davis,  James  McNamee,  and  Adolph  L.  Pinooffs,  for.  appeUaats. 
James  C.  Carter  and  W.  W.  MacFarland,  for  respondents. 

Eabl,  J.  The  opinion  in  the  case  against  the  Independent  Steam-Boat 
Ck>mpany  covers  substantially  all  ttie  questions  which  arise  in  this  case,  and 
but  little  more  needs  now  to  be  written.  The  complaints  in  both  cases  are 
substantially  alike,  and  so  are  the  judgments  rendered,  except  that  the  indi- 
vidua!  defendants  in  Ibis  case  were  by  their  own  consent  enjoined  with  the 
other  defendants,  and  they  have  not  appealed. 

The  feriy  established  by  the  city,  and  operated  under  it>  ran  between  the 
foot  of  White  Hall  street,  in  the  city,  and  Kew  Brigliton,  Sailors'  Snug  Har- 
bor, West  Brighton,  Fort  Richmond,  and  Elm  Pai'lt,  all  places  on  the  north 
shore  of  Staten  island ;  and  the  unauthorized  ferry  operated  by  the  Independ- 
ent Steam-Boat  Company  ran  between  pier  18  on  the  Hudson  river,  in  the 
city,  and  the  same  places  on  the  shore  of  Staten  island.  The  ferry  operated 
by  the  New  Jersey  Steam-Boat  Transportation  Company  started  from  the 
same  pier  in  the  city,  and  ran  thence  to  the  city  of  Bayou,  in  the  state  of  New 
Jersey,  on  the  north  shore  of  the  Kill  Van  KuU,  to  West  Brighton,  thence  to 
Fort  Richmond,  thence  to  Elm  Fark,  and  thence  to  Elizabeth  Fort,  New  Jer- 
sey; then  it  returned,  stopping  at  the  same  places,  tp  the  same  pier, — the 
round  trip  being  about  twenty-four  miles. 

The  right  of  the  defendant  to  operate  a  feny  between  the  city  and  any 
places  on  the  coast  of  New  Jersey  is  not  involved  in  this  action.  The  sole 
question  is  whether  it  had  the  right  to  operate  the  ferry  between  the  city  axA 
Staten  Island.  The  fact  that  the  terminus  of  the  ferry  in  the  city  was  at  a 
private  pier,  seven-eighths  of  a  mile  distant  from  the  ferry  terminus  established 
by  the  city,  can  make  no  difference.  The  city,  in  the  discbarge  of  its  duty  as 
the  owner  of  the  ferry  franchises,  was  not  bound  to  have  more  than  one  ter- 
minus for  its  Staten  island  ferries  in  the  city.  It  is  not  shown  nor  claimed 
that  more  than  one  was  needed  there  for  the  accommodation  of  the  public, 
and  it  does  not  appear  that  ptissengers  and  freight  were  not  sufBciently  ac- 
commodated by  the  terminus  established  by  the  city. 

Tiie  distance  of  Elm  Park,;  or  even  of  Elizabeth  Port,  from  the  city,  is  not 
so  great  that  a  ferry  could  not  be  established  and  operated  between  it  and  the 
city.  Ferries  to  Elizabeth  Fort  have  been  operated  and  known  as  ferries  for 
more  than  100  yeara,  and  it  appears  never  to  have  been  doubted  that  ferries 
could  be  operated  between  the  two  places.  It  is  impossible  in  a  general  way 
to  specify  to  what  distance  over  intervening  waters  ferries  may  be  operated. 
A  ferry  could  not  be  established  between  New  York  and  Boston,  or  New 
York  and  Newport  or  Philadelphia.  The  distance  would  be  too  great,  and 
the  business  of  transporting  passengers  and  freight  between  such  distant 
places  would  be  that  of  common  cai'riers  upon  public  waters.  But  when  the 
intervening  waters  are  not  wide,  and  can  be  traversed  at  regular  and  brief 
intervals  by  boats  adapted  to  a  ferry  business,  there  can  be  no  question  that 
ferries  may  be  established  and  operated. 

The  business  of  the  defendant  did  not  lose  its  character  as  a  ferry  business 
because  its  boats,  in  their  passages,  stopped  at  places  upon  the  New  Jersey 
shore  as  well  as  at  the  places  upon  the  Staten  island  shore.  It  was  undoubU 
edly  engaged  in  a  ferry  business  between  every  point  at  which  its  boats  touched 
for  passengers  and  the  city.  In  the  carriage  of  passengers  from  one  place  on 
the  New  Jersey  shore,  or  the  Staten  island  shore  to  other  places  on  the  same 
shore,  it  was  simply  doing  the  business  of  a  common  carrier,  as  its  boats  did 
not  pass  over  intervening  waters.  But  in  going  from  the  city  its  boats  could 
leave  passengers  from  the  city  at  each  of  the  places  at  which  they  stopped, 
and  so  in  returning  they  could  take  passengers  at  each  of  the  places  and  cany 
them  to  the  city;  and  in  doing  tms  they  would  be  engaged  in  a  ferry  bus;* 
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neas.  There  is  nothing  In  the  nature  of  a  ferry  bustneBS  which  reqttirea  that 
a  ferry  should  be  operated  from  but  one  place  upon  one  shore  to  a  single  place 
upon  the  opposite  sliore.  There  was  nothing  in.  the  structure  of  the  defend- 
ant's boats  which  deprived  them  of  the  character  of  ferry-boats.  They  were 
adapted  to  carry  travelers,  with  their  horses,  veldcles,  and  other  property, 
and  hence  they  could  engage  in  a  ferry  business. 

So,  too,  it  cannot  be  sucoessfully  contended  that  the  dty  could  not  lawfully 
establish  a  ferry,  which  was  to  run  from  one  place  in  the  city  to  several  places 
on  Staten  island.  If  it  had  a  single  franchise  for  but  one  feriy  between  it 
and  Staten  island,  perhaps  it  could  not  do  so;  but  as  it  owned  all  the  fran- 
chises between  it  and  Staten  island,  it  could  discliarge  its  duty  to  the  public 
as  owner  by  establishing  one  ferry,  with  as  many  termirU  upon  the  shores  of 
Staten  Island  as  there  were  landing  places.  Different  questions  would  be  pre- 
sented for  consideration  if  the  Staten  island  Bapid  Transit  Railroad  Company 
were  plaintiff,  claiming  a  franchise  simply  to  run  a  ferry  between  tlie  city 
and  Staten  island. 

We  therefore  see  no  reason  to  distinguish  this  case  from  tliat  against  the 
Independent  Steam-Boat  Company.  The  judgment  in  this  case,  as  in  that, 
is  too  broad,  and  it  should  be  modified,  as  to  the  restraint  imposed,  so  as  to 
restciin  the  company  from  maintaping  and  operating  a  ferry  between  the 
city  and  Staten  island,  and  affirmed  as  thus  modified,  without  costs  to  either 
party  upon  this  appeal. 

OflS  N.  T.  TO)  "~~~~ 

Lewis  «.  Babtom  and  others.' 
(Oburt  of  Appeali  of  Naw  York.    June  7,  1887.) 

1.  Pboiossort  Note — Acromuodatio:?  ImrassER — Defiksb  op  ITsvbt— Estoppel. 

In  an  action  by  the  indorsee  of  a  note  against  an  indorser,  it  was  admitted  at  the 
trial  that  defendant  was  an  acconijnodation  indorser,  and  that  the  note  had  Its  In- 
ception on  its  transfer  to  plaintiff,  and  there  was  evidence  tending  to  show  that 
plaintiff,  when  he  took  the  note,  had  notice  that  It  was  accommodation  paper. 
Bdd,  that  defendant  was  not  estopped  to  set  up  a  defense  of  usury,  although  he  ex- 
ecuted contemporaneously  with  the  execution  of  the  note,  and  a  mortgage  given  to 
secure  it.  a  certificate  and  affidavit,  upon  which  plaintiff  testifled  that  he  relied, 
stating  that  the  note  was  bminesa  paper,  was  given  for  full  consideration,  and  was 
snhiect  to  no  defenee  of  "  want  of  ooiisideratioD,  usury,  or  otherwise." 

2.  ArpjtAi/— PRssmfmoH — QuisTioira  or  Law  amd  Fact. 

If  an  order  of  the  general  term  reversing  the  order  of  the  special  term  does  not 
show  that  the  reversal  was  made  on  the  facts,  it  will  be  presumed  in  the  court  of 
appeals,  upon  an  appeal  thereto,  that  the  reversal  was  upon  questions  of  law  only, 
although  the  opinion  in  general  term  shows  the  contrary;  and.  If  no  error  in  law 
appears  in  the  proceedings  in  special  term,  the  order  of  the  general  term  will  l>e 
reversed,  and  that  of  the  special  term  affirmed. 
8.  Plsadirg — PaECisioH  in  Aitswsb^Usvby. 

In  New  York  the  usual  rule  for  the  construction  of  pleadings  applies  as  well  to 
an  answer  of  usury  as  to  one  setting  up  any  other  defense,  and  lacK  of  precision  and 
certainty  in  the  answer,  by  which  the  plaintiff  could  not  have  been  misled  in  respect 
to  the  defense  intended,  or  as  to  the  circnmstances  relied  upon  to  support  it,  will 
be  disregarded. 

Gross-appeals  from  general  term  supreme  court. 

A  jud{^ent  entered  on  the  decision  of  Mr.  Justice  Buhset,  at  the  Monroe 
February  equity  term  for  1888,  sustaining  the  defense  of  usury  to  the  bond 
and  mortgage  set  forth  in  the  complaint,  having  at  general  term  been  re- 
versed as  to  defendant  Charles  Barton,  and  a  new  trial  ordered  as  to  him,  and 
affirmed  as  to  the  other  defendants,  the  said  Barton  appeals  to  this  court  jfrom 
so  mach  of  said  order  as  grants  a  new  trial  as  to  him,  and  plaintiff  appeals 
from  so  much  thereof  and  from  the  judgment  entered  thereon  as  affirms  said 
judgment  as  to  the  other  defendants. 

J.B.  Koe,  for  plaintiff.    Geo.  Teonum,  for  defendants. 

'Bevendng  85  fiun,  660. 
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Andrews,  J.  We  think  the  answer  sets  out  with  sufficient  distinctness 
and  accuracy  the  transaction  constituting  the  alleged  usury  as  proved  on  the 
part  of  the  defendants,  and  that  there  was  no  essential  yariance.  It  alleges. 
In  substance,  that  Briggs  &  Co.,  the  makers  of  the  note  to  which  the  mort- 
gage in  question  was  collateral,  applied  to  the  plaintiff  for  a  loan  of  $5,000 
for  nine  months,  and  that  it  was  thereupon  agreed  between  them  that  the 
plaintiff  would  loan  to  Briggs  &  Co.  $3,000  for  the  time  stated,  and  transfer 
to  them  three  notes  he  then  held  against  third  parties,  amounting  in  the  ag- 
gregate to  $1,500,  upon  receiving  the  note  of  Briggs  &  Co.  for  $5,000,  paya- 
ble in  nine  months,  with  interest,  and  that  the  transaction  was  consummated 
as  proposed  between  the  plaintiff  and  Briggs  &  Co.,  and  the  note  of  $5,000 
given,  indorsed  by  the  defendant  Barton  and  by  John  T.  Briggs  for  the  ac- 
commodation of  the  makers,  and  that  the  mortgage  sought  to  be  foreclosed 
was  a  further  security  to  the  plaintiff  for  the  loan.  The  answer  also  alleges 
that  the  transaction  was  usurious,  and  in  violation  of  the  statute.  Tliere  is 
some  lack  uf  precision  and  certainty  in  the  averments  in  the  answer,  but  the 
plaintiff  could  not  have  been  misled  in  respect  to  the  defense  intended,  or  as 
to  the  circumstances  relied  upon  to  support  it.  The  usual  rule  for  the  con- 
struction of  pleadings  applied  as  well  to  an  answer  of  usury  as  to  one  setting 
up  any  otiier  defense.    National  Bank  ^Auburn  v.  Lewis,  75  N.  Y.  516. 

The  claim  that  there  was  no  sufficient  denial  in  the  answer  of  the  aver- 
ments in  the  complaint,  if  well  founded,  furnishes  no  ground  of  error.  The 
defense  of  usury  was  not  inconsistent  with  the  admission  of  the  averments 
in  the  complaint;  and,  as  the  case  turned  wholly  upon  that  defense,  it  is  un- 
important that  the  defendants  may  have  admitted  what  but  for  the  existence 
of  the  usury  would  have  constituted  a  cause  of  action.  On  the  merits  the 
evidence  was  conflicting.  The  plaintiff  was  sworn  as  a  witness  in  his  own 
behalf.  He  admitted  that  he  advanced  only  $3,000  in  money,  and  $1,500  in 
notes,  for  the  note  of  $5,000  and  the  mortgage. .  It  was  not  disputed  on  the 
trial  that  the  note  of  $5,CK)0  had  its  inception  on  its  transfer  to  the  plaintiff, 
nor  that  the  defendant  Barton  was  an  accommodation  indorser  for  the  mak- 
ers; but  the  plainliff  testified,  in  substance,  that  be  bought  the  $5,000  note 
as  business  paper  at  the  time,  that  it  was  such,  and  that  he  took  it  in  reli- 
ance upon  the  credit  of  the  parties  to  the  paper  and  the  mortgage  of  Barton, 
and  also  upon  the  certiflcate  of  the  makers  and  Indorsers  of  the  note,  and  the 
affidavit  of  Barton,  the  mortgagor,  executed  contemporaneously  with  tlie 
note,  that  it  was  business  paper,  and  was  given  for  a  full  consideration,  and 
was  subject  to  no  defense  of  "want  of  consideration,  usury,  or  otherwise." 
On  tlie  other  hand,  evidence  was  given  on  the  part  of  the  defendants  tend- 
ing to  sliow  that  the  plaintiff,  when  he  took  the  note  and  mortgage,  had  no- 
tice that  the  note  was  accommodation  paper. 

Upon  this  ground  the  learned  judge  at  special  term  held  that  the  certificate 
and  affidavit  of  Barton  constituted  no  estoppel  against  bis  setting  up  the  de- 
fense of  usury  against  the  mortgage.  Tills  was  manifestly  right  upon  the 
basis  of  the  facts  which  the  evidence  of  the  defendants  tended  to  establish. 
But  the  general  term,  as  appears  from  their  opinion,  reversed  the  judgment 
of  the  special  term  in  favor  of  the  defendant  Barton,  on  the  ground  that  the 
preponderance  of  evidence  was  in  favor  of  the  contention  of  the  plaintiff  that 
he  took  the  note  supposing  it  to  be  business  paper,  and  without  notice  that 
Barton  was  an  accommodation  indorser,  and  that,  therefore.  Barton  was  es- 
topped by  his  certificate  and  affidavit  from  defeating  the  mortgage  on  the 
ground  of  usury.  But,  in  the  posture  of  the  case  on  the  appeal  to  this  eourt, 
we  cannot  regard  the  reversal  below  as  having  been  made  on  the  facts,  l)e- 
cause  this  does  not  appear  from  the  order  of  reversal,  and  we  are  bound  to 
presume  that  the  reversal  was  on  questions  of  law  only.  On  looking  at  the 
exceptions  we  find  none  upon  which  the  order  of  reversal  can  stand. 

The  question  of  pleading  has  already  been  considered.    Exceptions  were 
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taken  to  findings  of  tbe  trial  judge  that  the  transaction  in  its  origin  was  a 
loan  from  the  plaintiff  to  Briggs  &  Co.  upon  security  of  the  note  and  mort- 
gage, and  that  the  plaintiff,  -when  he  took  the  note  and  received  the  certifi- 
cate and  affidavit  of  Barton,  knew  his  relation  to  the  note,  and  did  not  reljr 
upon  the  truth  of  tlie  representations  contained  therein;  and  various  excepn 
tions  were  taken  to  the  admission  and  rejection  of  evidence.  There  was  evi- 
dence, we  think,  to  support  the  findings  excepted  to.  and  we  can  find  no  ex- 
ception to  the  admission  or  rejection  of  evidence  which  presents  any  material 
error.  Dealing  with  the  case,  therefore,  as  we  must,  as  one  involving  ques- 
tions of  law  only,  our  conclusion  is  that  the  order  of  the  general  term  should 
be  re/ersed,  and  the  judgment  of  the  special  term  affirmed. 
(All  concur.) 


(45  Ohio  9t.  162) 

Pahmees'  &  Mebcbants'  Nat.  Bank  t>.  "Wallacb 

{Supreme  Qmrt  of  Ohio.    May  10, 1887.) 

1.  Pabtition — ^Pabol  Acsebxbht — Sdbseqobkt  Dkkd. 

Two  yean  prior  to  his  death,  in  1849,  a  father  put  his  daughter  and  her  husband 
into  possession  of  part  of  his  real  estate.  In  1854  the  heirs  agreed  by  parol  to  divide 
the  estate,  and  the  necessary  deeds  were  at  once  executed  and  recorded.  The  deed 
to  tbe  daughter  conveyed  the  tract  set  apart  to  her  by  her  fatber,  \fal,  bv  f^ud  or 
mistake,  her  husband  was  made  oo-graiitee  with  her.  Held,  that  tbe  edect  of  the 
deed  to  the  husband  and  wife  could  not  be  restricted  by  the  parol  agreement  so  as 
to  deprive  tbe  husband  of  the  estate  conveyed  to  him  tliereby.  < 

S.  HDSBAKD  and  WirE — C!oHVEYAHOB  to — tfOBTOAOS  BY  HutiBAND. 

In  Oliio,  where  a  conveyance  of  land  to  Imshand  and  wife  is  put  on  record,  the 
record  is  notice  that  they  liold  the  land  by  moieties  as  tenants  in  common,  and  not 
as  tenants  by  entireties;  and  one  who,  without  knowledge  of  a  claim  on  the  part 
of  the  wife  that  tbe  husband's  name  was  put  in  the  deed  by  fraud  and  mistake, 
takes  a  mortgage  on  the  land  executed  by  the  husband  alone  for  a  valuable  consid- 
eration, is  entitled  to  enforce  bis  lien  against  one-half  of  the  land, 
8.  Vendob  and  Vendeb — Bona  Fide  Fubchase — Notice — PosaessioH  of  Husband  and 
Wife. 

Where  the  records  show  a  husband  and  his  wife  to  be  entitled  to  land  as  tenants 
in  common,  possession  by  the  wile,  along  with  tbe  husband,  as  one  family,  is  not 
of  itself  notice  to  a  horn  fide  purchaser  for  value,  from  the  husband,  of  any  claim 
upon  the  part  of  the  wife  to  sole  ownership. 

4.  Save — DirrESEKT  Titles. 

Where  a  proprietor  occupies  premises  under  a  title  which  rests  in  parol  or  is  un- 
recorded, but  the  record  shows  a  title  under  which  he  would  be  entitled  to  posses- 
sion, his  possession,  as  affecting  the  question  of  notice  to  a  purchaser  for  value  of 
the  record  title,  will  be  referred  to  his  record  title  in  preference  to  any  other.  So 
hM  where  the  record  showed  title  in  husband  and  wife  as  tenants  in  cuninion  of 
land  descended  to  tbe  wife,  and  she  contended  that  the  possession  of  the  husband, 
which  was  joint  with  herself,  should  be  referred  to  his  marital  rights,  and  not  to 
tbe  title  shown  in  him  by  tbe  record. 

5.  Sake— MoBTOAOE — GsANTiira  Extbnsion. 

The  debtor,  in  consideration  of  an  extension  of  time  for  the  payment  of  his  in- 
debtedness, and  of  a  reduction  of  the  rate  of  interest  thereon,  inade  and  delivered 
to  his  creditor  new  notes, — the  old  ones  having  been  given  up  and  canceled, — and 
executed  a  mortgage  on  certain  land  to  secure  them.  Ueld,  that  tbe  mortgagee  was 
a  bona  fide  purchaser  for  value. 

6.  National  Banks— Powbbs—Moktoaob. 

Kev.  St.  U.  S.  i  5137,  provides  that  a  national  bank  "may  purchase,  hold,  and 
convey  real  estate  *  •  *  mortgaged  to  it  in  good  faith  by  way  of  security  for 
debts  prevUnuly  contracted."  Beld,  that  a  mortgage  given  to  such  a  bank  by  wa,v  of 
security  fur  an  indebtedness  previously  contracted,  and  evidenced  by  new  notes  of 
tbe  ninrtgagur,  was  valid. 

Error  to  district  court,  Tuscarawas  county. 

Nancy  Wallace,  defendant  in  error,  filed  her  petitionin  the  court  of  com- 
naon  pleas  of  Tuscarawas  county  against  Joseph  Wallace  and  the  Farmers'  & 
Ulerctiants'  National  Bank  of  Ulirichsville,  Ohio,  setting  foi:tb,  among  other 
things,  that  she  was  a  daughter  and  one  of  the  heirs  at  law  of  Jacob  Uhrich, 


Digitized  by 


Google 


440  BOBTHBABTEBN  BKPOBTER.  [Ohio 

deceased,  and  was  then  the  wife  of  Joseph  Wallace,  one  of  the  defendants; 
that  Jacob  Uhrlch  died  seized  of  large  estates  in  lands,  among  which  were 
certain  lands,  described  in  the  petition,  situated  in  the  county  of  Tuscarawas, 
and  being  parts  of  sections  38  and  34  of  township  13,  range  7,  in  the  Steuben- 
ville  land-district;  that  all  the  heirs  at  law  of  Jacob  Uhrich  agreed  to  an  am- 
icable partition  of  the  lands  of  which  he  died  seized,  and  all  the  co-heirs 
agreed  to  convey  to  the  plaintiff  by  quitclaim  deeds  their  interest  in  the  sev- 
eral tracts  of  land  described  in  the  petition,  so  that  she  might  hold  the  same 
in  severalty,  as  her  share  of  the  real  estate  of  which  Jacob  tjhrich  died  seized, 
upon  condition  that  she  should  quitclaim  to  them,  in  severalty,  her  interest 
in  the  remainder  of  the  real  estate ;  that,  in  pursuance  of  such  agreement,  she 
did  execute  to  the  other  heirs  quitclaim  deeds  conveying  to  them  in  severalty 
her  interest  in  all  the  lands  and  tenements  of  which  Jacob  Uhrich  died 
seized,  except  the  lands  described  in  the  petition;  that  certain  of  the  heirs  at 
law  of  Jacob  Uhrich  fraudulently,  and  others  of  such  heirs  through  mistake, 
instead  of  executing  quitclaim  deeds  of  their  interest  in  the  lands  described 
in  the  petition  to  the  plaintiff  in  severalty,  inserted  in  the  deeds  which  they 
did  execute  the  name  of  Joseph  Wallace  as  a  grantee  jointly  with  the  name 
of  Nancy  Wallace,  the  plaintiff,  for  the  pui-pose  of  vesting  in  him  jointly 
with  his  wife  the  legal  title  to  a  portion  of  such  lands;  that  on  or  about  the 
twenty-second  day  of  March,  1883,  Joseph  Wallace  exocuted  to  the  Farmers' 
&  Merchants'  National  Bank  of  Uhrichsville  a  mortgage  of  the  real  estate  of 
i^ich  he  had  thus  become  seized,  to  secure  his  indebtedness  to  the  bank. 
The  plaintiff  in  her  petition  asked  that  the  mortgage  be  held  void  as  to  the 
lands  described  in  the  petition,  and  that  the  bank  be  enjoined  from  foreclos- 
ing the  same.  The  answer  of  the  bank  denied  all  the  material  allegations  of 
the  petition,  and  alleged  new  matter  in  defense,  which  was  denied  in  the 
plaintiff's  reply,  and  in  the  reply  filed  by  Joseph  Wallace. 

The  court  of  common  pleas  rendered  judgment  in  favor  of  the  plaintiff. 
An  appetil  was  taken  by  the  bank  to  the  district  court;  and  the  bank  having 
requested  the  district  court  to  state  its  findings  of  fact  and  its  conclusions  of 
law  separately,  with  the  view  of  excepting  to  its  decision  upon  the  questions 
of  law  involved,  the  court  stated  its  findings  of  fact  as  follows: 

"In  1849,  Jacob  Uhrich  died  intestate,  leaving  children  then  living,  Ben- 
jamin Uhrich,  Jacob  Uhrich,  Joseph  Uhrich,  and  Nancy  Wallace,  the  plain- 
tiff, wife  of  the  defendant  Joseph  Wallace;  and  leaving  grandchildren  then 
living,  Benjamin  Boss,  Adam  Ross,  and  Mary  Boss,  children  of  his  deceased 
daughter  Rosanna  Boss;  Albert  Blickensderfer,  son  of  his  deceased  daughter 
Susanna  Blickensderfer;  and  Jacob  Welch,  John  Welch,  and  barah  Welch, 
children  of  his  deceased  daughter  Mary  Welch.  Said  Jacob  Uhrich  died  seized 
of  about  1,100  acres  of  land,  including  that  described  in  the  petition.  In 
1847  said  Jacob  Uhrich  put  plaintiff  and  her  husband  in  possession  of  the 
land  described  in  the  petition,  and  the  family  has  continuously  resided  thereon 
ever  since. 

"In  1854  the  said  heirs  at  law  of  said  Jacob  Uhrich  agreed  to  divide  the 
lands  of  said  decedent  among  themselves,  and  to  execute  deeds  of  quitclaim 
to  each  other.  For  the  pui-pose  of  said  agreement  they  valued  the  entire  es- 
tate to  be  divided  at  $21,000,  the  share  of  each  child  living,  and  of  the  repre- 
sentatives of  each  deceased  child,  at  $3,000.  At  the  time  of  this  agreement 
said  Benjamin,  Jacob,  and  Joseph  Uhrich  owned  each  the  1-7  of  said  estate, 
by  descent  from  their  said  father,  and  they  together  owned  by  purchase  and 
conveyance  from  Jacob  and  Sarah  Welch  2-21  making  in  all  11-21. 

"In  pursuance  of  said  agreement,  plaintiff  and  her  husband  conveyed  by 
quitclaim  to  the  other  heirs;  and  in  pursuance  of  said  agreement  the  said  Ben- 
jamin, Jacob,  and  Joseph  Uhrich,  in  March,  1854,  and  a  few  days  after  said 
agreement  was  made,  conveyed  by  quitclaim  their  interest  in  said  land  de- 
scribed in  the  petition  to  said  Nancy  Wallace  and  Joseph  Wallace.    The  con- 
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Bideration  named  in  said  deed  is  $3,000.  Said  deed  was  by  tbe  grantois  de- 
livered to  said  Nancy,  and  by  her  delivered  to  ber  said  husband,  who  procured 
it  to  be  transferred  and  recorded  In  December,  1854.  Ever  since  its  record 
the  said  deed  has  been  kept  in  a  stand-drawer  at  the  home  of  said  Joseph  and 
Nancy  Wallace,  on  the  said  land;  and  in  pursuance  of  said  agreement,  said 
Benjamin  and  Adam  Ross,  on  the  twenty-eighth  of  August,  1854,  conveyed 
by  quilclaiiu  their  interest  in  said  land  described  in  the  petition  to  said  Nancy 
Wallace  and  Joseph  Wallace,  which  deed  was  transferred,  recorded,  and  bas 
been  kept  in  tbe  manner  aforesaid. 

"Said  Benjamin  Ulirich  procured  an  attorney  at  law  to  prepare  the  said 
deed  from  him  and  his  two  brothers  to  said  Nancy  and  Joseph  Wallace,  and  by 
the  direction  of  said  Benjamin  the  name  of  said  Joseph  Wallace  was  by  tlie  said 
attorney  inserted  as  a  grantee  therein.  The  name  of  said  Joseph  Wallace  was 
so  inserted  without  the  knowledge  or  consent  of  said  Nancy  Wallace,  and  no 
consideration,  other  than  the  execution  of  said  quitclaims  to  said  grantors, 
was  paid  to  them,  or  either  of  them,  by  any  one.  The  purpose  of  said  Benja- 
min in  having  the  name  of  said  Joseph  so  Inserted  as  a  grantee  was  to  give 
tbe  said  Joseph  credit  in  bank,  in  order  that  he,  the  said  Benjamin,  might  use 
him,  the  said  Joseph,  as  surety  in  bank.  Said  Nancy  had  no  knowledge  that 
her  said  husband's  name  was  so  inserted  in  either  of  said  deeds  as  a  grantee 
therein  until  1883,  and  after  her  said  husband  and  her  son  failed  in  business, 
and  being  after  or  about  the  time  when  the  mortgage  was  given,  and  she  had 
no  knowledge  of  the  giving  of  tbe  mortgage  until  one  or  two  weeks  after  it 
was  given.  No  consideration  other  than  the  execution  of  quitclaim  as  afore- 
said was  paid  to  said  Benjamin  or  Adam  Boss,  or  either  of  them,  by  any  one. 
Flaintifl  is  not  now,  and  never  had  been,  able  to  read,  and  neither  (^  said 
deeds  tp  plaintiff  and  her  husband  was  ever  read  to  plaintiff. 

"On  the  twenty-second  day  of  March,  1883,  the  defendant  Joseph  Wallace, 
being  indebted  to  the  defendant  the  Parmers'  &  Merchants'  National  Bank 
of  Uhrichsville,  Ohio,  upon  certain  promissory  notes  then  past  due,  and  in 
consideration  of  an  extension  of  time  for  the  payment  of  his  said  indebted- 
ness, and  of  a  reduction  of  the  rate  of  interest  thereon  from  8  per  cent,  to  6 
per  cent.,  executed  and  delivered  to  the  said  bank  his  notes  and  mortgage  as 
alleged  in  the  amended  answer  of  the  said  bank,  and  the  said  bank  then  de- 
livered up  to  said  Joseph  Wallace  his  former  notes  then  and  theretofore  held 
by  It,  and  received  the  said  mortgage,  and  the  notes,  secured  thereby,  in  full 
settlement  of  all  balances  of  indebtedness  so  due  from  said  Joseph  Walljice  to 
the  said  bank.  At  no  time  prior  to  the  commencement  of  this  action  did  ttie 
said  bank  have  any  knowledge  or  notice  of  any  claim  or  interest  of  plaintiff  in 
any  of  said  lands  adverse  to  the  title  of  said  Joseph  Wallace,  as  shown  by  the  said 
deeds  to  him  and  plaintiff;  and  tbe  said  bank  bad,  prior  to  the  commence- 
ment of  this  action,  no  notice  or  knowledge  whatever  of  any  fraud  or  mistake 
in  the  insertion  of  the  name  of  said  Joseph  in  said  deeds,  or  either  of  them, 
and  had  no  knowledge  whatever  of  the  manner  of  the  acquisition  of  said 
lands  by  said  Nancy  and  Joseph  Wallace  other  than  what  was  shown  by  the 
records  of  said  deeds.  On  the  twenty-second  day  of  March,  1883,  the  said 
bank  duly  filed  the  said  mortgage  with  the  i-ecorder  of  said  Tuscarawas  county, 
Ohio,  for  record,  and  the  same  was  thereafter  duly  recorded. 

"AH  tbe  heirs  at  law  of  said  Jacob  Uhrich,  not  hereinbefore  named  as 
grantors,  have  by  quitclaim  conveyed  their  interest  in  said  lands  to  the  plain- 
tiff. Said  Jacob  TJhrich  had  no  knowledge,  at  the  time  he  and  his  brothers 
executed  said  quitclaim  to  said  Nancy  and  Joseph  Wallace,  that  the  name  of 
said  Joseph  was  inserted  therein  as  grantee,  and  did  not  learn  thereof  until 
1888.  Said  Joseph  Wallace  was  not  present  when  said  deeds  of  quitdaim 
from  the  Uhrich  brothers  and  from  the  Boss  brothers,  or  either  of  them,  were 
executed,  and  he  had  no  knowledge  that  his  name  was  inserted  in  them,  or  in 
either  of  them,  as  grantee,  until  1863. 
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"And,  as  conclusions  of  law  upon  the  facts  as  found  as  aforesaid,  the  court 
finds  as  follows:  The  court  being  of  opinion,  upon  the  facts  so  found,  that 
the  said  deeds  from  the  Uhrich  brothers  and  from  the  Koss  brothers  to  the 
said  Nancy  Wallace  and  Joseph  Wallace,  conveyed  no  estate  or  interest  in  the 
said  lands  to  the  said  Joseph  Wallace,  do  find  the  law  and  the  equity  of  this  case 
to  be  with  the  said  Nancy  Wallace,  plaintiff,  and  that  the  said  the  Farmers' 
&  Mercliants'  National  Bank  of  Ulirichsville,  Ohio,  acquired  no  lien  upon  or 
interest  in  the  said  lands  described  in  the  petition." 

In  the  district  court,  judgment  w.is  rendered  in  favor  of  Nancy  Wallace, 
plaintiff,  in  accordance  with  the  aforegoing  findings  of  facts  and  conclusions 
of  law,  and  the  bank  now  seeks  to  reverse  the  judgment  of  the  district  court. 

T.  D.  Healea  and  J.  T.  O'Donnell,  for  plaintiff  in  error.  F.  Douthitt,  for 
defendant  in  error. 

DiCKHAN,  J.  The  controlling  questions  to  be  determined  lu  the  case  un- 
der consideration  are  whether  Joseph  Wallace  acquired  any  estate  or  interest 
in  the  lands  described  in  the  original  petition  by  the  deeds  to  himself  and  his 
wife,  Nancy  Wallace,  from  Benjamin,  Jacob,  and  Joseph  Uhrich,  and  Benja- 
min and  Adam  Boss,  and  whether  the  Farmers' &  Merchants' National  Bank, 
by  virtue  of  the  mortgage  executed  to  it  by  .Toseph  Wallace,  acquired  a  lien 
upon  or  inter*  st  in  any  portion  of  such  lands. 

Nancy  Wallace,  defendant  in  error,  at  the  death  of  her  father,  Jacob  Uhrich, 
St.,  intestate,  became  entitled,  as  one  of  his  heirs  at  law,  to  an  undivided  sev- 
enth part  in  fee  of  all  the  lands  of  which  he  died  seized,  and  of  which  the 
lands  described  in  the  petition  constituted  a  part.  As  tenant  in  common, 
clotlied  with  full  power  of  alienation,  slie  was  competent  to  vest  by  deed,  in 
the  other  heirs  or  in  strangers,  an  absolute  title  to  all  her  undivided  interest 
in  the  lands  of  tlie  intestate;  and  the  same  power  of  alienation  which  she  pos- 
sessed was  vested  in  those  heirs  who  had  by  quitclaim  deed  conveyed  to  her 
and  Josepli  Wallace  all  their  interest  in  the  lands  described  in  the  originril  pe- 
tition. White  V.  8a]/re,  2  Ohio,  110;  Treon  v.  Emertck,  6  Ohio,  391;  Pren- 
tiss^ Case,  7  Ohio,  pt.  2,  129;  Dennison  v.  Foster,  9  Ohio,  126. 

There  was  an  agreement  that  the  heirs  at  law  of  the  intestate  should  make 
an  amicable  partition,  among  themselves,  of  all  the  lands  of  which  lie  died 
seized.  The  quitclaim  deeds  by  the  defendant  in  error  to  her  brother  and  other 
heirs  at  law  doubtless  were  designed  as  the  consideration  for  the  deeds  from 
them  to  herself  and  husband  jointly.  As  between  him  and  herself,  apart 
from  any  rights  inuring  to  him  Jure  uxoris,  he  would  hold  in  trust  for  her  the 
legal  title  to  an  undivided  moiety  of  the  interest  conveyed  to  tliem  jointly, 
equivalent  to  thirteen  forty-second  parts  of  the  land  in  the  original  petition 
described.  As  between  himself,  however,  and  a  5ona^de  purchaser  for  a  val- 
uable consideration,  without  notice,  the  record  of  the  deeds  would  show  him 
the  unqualified  owner  of  a  legal  estate  in  an  undivided  moiety,  with  all  the 
rights  incident  to  such  ownership.  But  the  record  would  not  bring  home 
to  ary  one  notice  of  any  latent  equity  of  the  wife  independent  of  her  rights 
as  a  joint  grantee  with  her  husband  in  the  deeds  executed  to  them. 

The  bank,  at  no  time  prior  to  the  commencement  of  the  original  action,  had 
any  knowledge  or  notice  of  any  claim  or  interest  of  Nancy  Wallace  in  the 
lands  in  controversy  adverse  to  the  title  of  Josisph  Wallace  as  shown  by  the 
deeds  to  him  and  his  wife;  nor  had  the  bank  at  that  time  any  notice  or  knowl- 
edge whatever  of  any  fraud  or  mistake  in  the  insertion  of  the  name  of  Joseph 
Wallace  in  the  deeds  or  either  of  tliem,  and  had  no  knowledge  whatever  of 
the  manner  of  acquisition  of  such  lands  by  Nancy  and  Joseph  Wallace  other 
than  what  was  shown  by  the  records  of  those  deeds.  Under  such  circum- 
stances, the  bank,  in  dealing  with  .loseph  Wallace,  and  taking  from  him  the 
mortgage,  was  justified  in  relying  upon  the  evidence  furnished  by  the  rec- 
ords.   The  object  of  the  registry  acts,  as  observed  by  a  leading  text  writer,  is 
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to  furnish  the  best  and  most  easily  accessible  evidence  of  the  titlea  to  real  es> 
tate,  BO  that  purchasers  may  be  informed  of  prior  deeds  and  incumbrances, 
and,  having  availed  themselves  of  this  source  of  information,  may  purchase 
in  safety,  provided  they  do  so  witliout  knowledge,  information,  or  suggestions, 
from  other  facts,  of  some  antecedent  conveyance  or  equitable  claim. 

It  is  contended  tiiat  the  defendant  in  error  was  in  possession  of  the  land 
with  her  husband  before  and  at  the  time  of  executing  the  mortgage  to  the 
bank,  and  that  such  possession  waa  notice  to  the  mortgagee  of  her  actual 
rights  and  interests.  But  her  possession  under  the  quitcluim  deeds  to  herself 
and  husljand  was  not  exclusive,  or  of  a  character  to  give  information  that 
she  was  an  occupant  asserting  dominion  over  the  property  under  claim  of 
right  or  authority  exclusive  of  property  rights  in  her  husband,  and  therefore 
did  not  operate  as  notice  to  the  mortgagee.  Rannep  v.  Hardy,  48  Ohio  St. 
157,  1  N.  E.  liep.  523.  An  essential  feature  of  the  possession  which  is  set 
up  as  notice  to  a  subsequent  purchaser  is  that  it  must  be  exclusive,  at  least 
so  far  as  such  subsequent  purchaser's  grantor  is  concerned.  This  principle  is 
illustrated  in  Buakmaster  v.  Needham,  22  Vt.  617.  In  that  case  a  father  con« 
veyed  to  his  son,  upon  certain  conditions,  an  undivided  one-third  of  a  farm 
which  was  at  the  time  occupied  by  them  as  tenants  in  common.  The  grantee, 
after  residing  upon  the  farm  with  the  grantor  for  several  years,  removed 
and  left  the  grantor  in  possession  of  the  whole  farm;  and  afterwards,  and 
while  the  grantor  was  thus  in  possession,  executed  a  mortgage  deed  of  one* 
third  of  the  farm,  and  the  reason  or  purpose  of  the  removal  did  not  appear. 
It  was  held  that  the  court  would  not  presume  that  the  grantor  was  so  in  pos- 
session claiming  title  to  the  whole  farm  adversely  to  the  grantee  as  to  avoid 
the  mortgage  thus  executed ;  and  that,  although  the  possession  may  have  been 
intended  to  be  adverse  to  the  grantee,  yet  that  this  would  not  affect  the  valid- 
ity of  the  mortgage,  unless  the  mortgagees,  at  the  time  of  the  conveyance  to 
them,  had  notice  of  such  adverse  possession.  The  decision  rests  upon  the  fa- 
miliar principle  that  even  a  sole  possession  by  one  tenant  in  common  is  not 
presumed  to  be  adverse  to  the  co-tenant;  and  that  the  ordinary  presumption  is 
that  such  a  possession  is  held  in  right  of  both  tenants. 

"To  render  the  occupancy  of  the  tenant  in  common  adverse  to  those  who 
have  an  undivided  interest  in  the  premises,  there  must  be  positive  and  overt 
act  connected  with  his  exercise  of  ownership,  such  as  will  manifest  an  un- 
mistakable intention  on  his  part  to  exclude  his  co-tenants  from  the  enjoy- 
ment of  the  property.  Otherwise  his  possession  will  be  regarded,  not  only  us 
a  declaration  of  his  own  proprietary  rights,  but  those  of  his  co-tenanta  as 
well."    Wade,  Notice,  g  260,  and  cases  cited. 

Under  the  law^s  of  Ohio,  estates  in  joint  tenancy  do  not  exist,  and  the  de- 
cisions have  always  been  averse  to  estates  by  entireties.  When  land,  there- 
fore, is  granted  to  husband  and  wife,  they  take  by  moieties  as  tenants  in  com- 
mon. "  The  jus  accrescendi, "  say  the  court  in  Sergeant  v.  Steinberger,  2  Ohio, 
8U5,  "is  not  founded  in  principles  of  natural  justice,  nor  in  any  reasons  of 
policy  applicable  to  our  society  or  institutions;  but,  on  the  contrary,  it  is  ad- 
verse to  the  understanding,  habits,  and  feelings  of  the  people."  See.  also,  Wil- 
ton V.  Fleming,  13  Ohio,  68.  By  the  deeds,  therefore,  to  Nancy  and  Joseph 
Wallace,  she  took,  as  tenant  in  common  with  her  husband,  the  legal  title  to 
one  undivided  muiety  of  the  land  or  interest  in  land  thereby  conveyed;  and 
as  against  the  bank,  whose  only  knowledge  of  her  right  of  possession  was  de- 
rived from  the  records,  her  possession  of  the  granted  premises  instead  of  be- 
ing adverse  to  her  husband,  might  be  consistently  referred  to  her  possessory 
title  of  record  acquired  under  the  quitclaim  deeds  executed  to  her  and  her  hus- 
band jointly, 

Joseph  Wallace,  before  and  at  the  time  of  executing  the  mortgage,  was  in 
the  actual  possession  of  the  premises  therein  described.  But  it  is  claimed,  in 
behalf  of  Nancy  Wallace,  that  the  lands  upon  which  she  and  her  husband  had 
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resided  continuously  for  several  years  at  the  time  of  the  partition,  in  1854, 
came  to  her  by  title  of  descent  from  her  father,  and  that,  therefore,  the  pos- 
session of  her  husband  should  be  referred  to  his  marital  rights,  and  not  to  the 
legal  title  acquired  by  him  through  the  deeds  to  himself  and  wife.  Granting 
that  his  marital  rights  had  not  been  abridged  by  statute,  and  that  he  was  in 
full  possession,  and  in  the  enjoyment  of  the  rents  and  profits,  by  virtue  of 
those  rights,  the  bank  could  not  then  have  been  chargeable  with  notice  by 
reason  of  possession  by  the  wife.  The  rule,  however, -seems  to  be  settled  that 
when  a  proprietor  occupies  premises  under  a  title  which  rests  in  parol  or  is 
unrecorded,  and  the  record  shows  a  title  under  which  he  would  be  entitled  to 
possession,  his  possession  will  be  referred  to  his  record  title  in  preference  to 
any  other.  The  possession  of  land  is  notice  of  the  possessor's  title;  but  the 
registry  by  him  of  a  particular  title  would  restrict  the  generality  of  notice 
from  possession.  Woods  v.  Farmere,  7  "Watts,  382.  If  the  occupant  relies 
on  title  by  possession  alone,  it  is  open  to  a  particular  examination  of  the  foun- 
dation of  it;  but  when,  he  makes  the  register  the  evidence  of  his  title,  and 
directs  the  attention  of  the  public  to  a  particular  conveyance  on  record,  he  is 
presumed  to  have  preferred  the  register  as  the  best  index  of  his  title.  In 
Plumer  v.  Robertson,  6  Serg.  &  R.  179,  the  registered  title  was  a  mortgage; 
the  other  a  covenant  for  a  purchase  which  was  susceptible  of  registration. 
It  was  held,  in  accordance  with  the  principle  indicated,  that,  as  the  posses- 
sion was  consistent  with  the  registry,  the  subsequent  purchaser  was  not  bound 
to  inquire  further. 

But,  although  the  bank  may  have  received  the  mortgage  from  Joseph  "Wal- 
lace without  notice  or  knowledge  of  any  equities  of  his  wife,  tlie  question 
arises  whether  the  bank  is  to  be  treated  as  a  bona  fide  purchaser  for  a  valu- 
able consideration.  It  appears  from  the  findings  of  fact  that  on  the  twenty- 
second  of  March,  1888,  Josepli  "Wallace  was  indebted  to  the  bank  upon  certain 
promissory  notes  then  past  due,  and  in  consideration  of  an  extension  of  tinie 
for  the  payment  of  his  indebtedness,  and  of  a  reduction  of  the  rate  of  interest 
thereon  from  8  per  cent,  to  6  per  cent.,  he  made  and  delivered  to  the  bank  his 
new  note's, — ^the  old  notes  having  been  delivered  up  and  canceled, — and  ex- 
ecuted a  mortgage  on  the  premises  conveyed  to  himself  and  wife  Jointly.  "We 
are  of  the  opinion  that  the  surrender  and  cancellation  of  the  old  notes,  the  ex- 
tension of  the  time  of  payment  of  the  debt,  and  the  reduction  of  the  rate  of 
interest  were  a  sufficient  consideration  for  the  new  notes,  to  secure  which  the 
mortgage  was  given,  to  entitle  the  bank  to  protection  as  a  purchaser  for  value. 
After  the  stipulation  for  further  time  of  payment,  and  tlie  reduction  of  the 
rate  of  interest,  the  mortgage  did  not  remain  in  the  same  situation  as  before, 
in  respect  to  the  preexisting  debt. 

In  Lewis  v.  Anderson,  20  Ohio  St.  281,  the  question  how  far  a  mortgagee, 
when  the  only  consideration  of  the  mortgage  is  a  pre-existing  debt  of  the 
mortgagor,  must  .be  regarded  as  a  purchaser  for  value,  and  entitled  to  the 
protection  against  prior  liens  afforded  in  equity  to  bona  fide  purchasers,  was 
made  to  depend  on  whether  the  mortgagee  was  induced,  by  virtue  of  the  mort- 
gage, to  change  his  condition  in  any  manner.  Day,  J.,  says:  "There  was 
no  consideration  for  the  mortgage  other  than  the  pre-existing  debt  of  the  mort^ 
gagor;  nor  was  the  mortgagee  induced  thereby  to  change  her  condition  in 
any  manner." 

In  the  well-known  case  of  Roxborough  t.  Messick,  6  Ohio  St.  448,  it  was 
held  that  when  the  note  of  a  third  person  is  transferred,  bona  fide,  before 
due,  as  collateral  security  and  for  value,  such  as  in  consideration  of  a  loan  or 
advancement  or  a  stipulation,  express  or  implied,  of  further  time  to  pay  a 
pre-existing  debt,  or  the  like,  the  holder  of  such  collateral  will  be  protected 
from  infirmities  affecting  the  instrument  before  it  was  thus  transptosed. 

In  Gilchrist  v.  Gough,^  Ind.  576,  there  was  a  question  of  priority  of  mort- 
gages as  between  Gough  and  Hoffman.    HowK,  C.  J.,  in  delivering  the  opiu- 
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ion  of  the  court,  observed:  "The  appellee,  Hoffman,  must  be  regarded  as  a 
purchaser  or  mortgagee  for  a  valuable  consideration  as  to  each'  of  his  mort- 
gages, for  it  appeared  that,  in  each  of  the  mortgages,  the  time  of  payment  of 
the  pre-existing  indebtedness,  to  secure  which  the  mortgage  was  given,  had 
been  extended  for  the  term  of  one  year,  and  tliis  extension  of  time  was  suffi- 
cient to  make  him  a  purchaser  or  mortgagee  for  a  valuable  consideration,  as 
to  each  of  the  mortgages." 

The  point  is  made  that,  the  object  of  the  several  quitclaim  deeds  executed 
interchangeably  by  the  heirs  at  law  to  each  other  being  for  the  purpose  of  par- 
tition of  the  lands  among  themselves,  no  new  title  was  created,  and  hence  the 
deeds  from  the  Uhrich  brothers  and  the  Boss  brothers,  while  they  vested  an  es- 
tate or  interest  in  Nancy  Wallace,  conveyed  none  to  Joseph  Wallace.  It  is 
true,  as  declared  in  Tabler  v.  Wigeman,  2  Ohio  St.  207,  that  a  proceeding  in 
partition  does  not  decide  title,  or  create  any  new  title,  and  that  it  merely  dis- 
solves the  tenancy  in  common,  and  leaves  the  title  as  it  was,  except  to  locate 
such  rights  as  the  parties  may  have  in  distinct  portions  of  the  premises;  and 
to  extinguish  it  in  others.  But  it  is  only  necessary  to  say  that  while  the  heirs 
at  law  took  by  descent  from  Jacob  Uhrich,  8r.,  the  lands  which  they  partitioned 
among  themselves  as  tenants  in  common,  Joseph  Wallace  took  by  purchase 
from  Benjamin,  Jacob,  and  Joseph  Uhrich,  and  Benjamin  and  Adam  Ross. 
Nancy  Wallace  acquired  no  title,  independent  of  the  quitclaim  deeds  of  the  heirs 
to  each  other,  by  virtue  of  any  parol  agreement  to  partition.  She  and  her  hus- 
band were  first  placed  in  possession  of  the  land  described  in  the  original  peti-' 
tion  by  her  father,  and  in  1854  the  heirs  at  law  agreed  to  divide  the  lands  of 
their  inheritance,  and  that  agreement  was  followed  at  once  by  partition  deeds. 
There  was  no  parol  partition  consummated  by  possession  taken  and  held  in 
accordance  therewith,  and  so  long  acquiesced  in  Eis  to  call  for  the  protection 
of  a  court  of  equity.  And  such  possession  as  might  be  referable  to  the  deeds 
of  partition  in  which  Joseph  Wallace  was  made  a  grantee  could  not  take 
away  the  rights  of  the  bank  as  a  bona  fide  purchaser  for  a  valuable  considera- 
tion, and  without  notice. 

The  mortgage  was  given  to  the  bank  by  way  of  security  for  an  indebtedness 
previously  contracted  and  evidenced  by  new  notes  of  the  mortgagor.  In  tak- 
ing such  security,  the  bank  did  not  violate  the  provisions  of  the  national  bank- 
ing law  in  reference  to  holding  real  estate.  Kev.  St.  U.  S.  §  5137;  Shinkle  v. 
National  Bank  of  Ripley,  22  Ohio  St.  516 ;  Allen  v.  National  Bank  of  JTenia, 
23  Ohio  St.  97;  Upton  v.  National  Bank  of  South  Reading,  120  Mass.  153; 
Omn  v.  iferehants'  Nat.  Bank,  16  Kan.  341;  Morse,  Banks,  (2d  Ed.)  566. 

Entertaining  these  views,  the  judgment  of  the  district  court,  we  think, 
should  be  reversed.    Judgment  aecorSngly. 


(tf  OMo  St.  US) 


YiCLAOB  OF  Bayenna  V,  Penhstlvania  Co. 

(Supreme  Court  of  Ohio,    April  26, 1887.) 

MUHIOIPAL  COBPORATIORS — PoWBEB — OrDIKAKCB — RaILBOAD  COMPANIES. 

There  is  no  statute  in  Ohio  K>ving  the  power  lo  municipal  corporations  to  com- 
pel, by  ordinance,  a  railroad  company  to  station  and  keep  a  watchman  at{)oint8 
where  the  tracks  cross  a  street,  and  to  impose  penalties  for  neglect  to  do  so ;  and 
in  the  atwence  of  such  a  statute  the  power  does  not  exist. 

Error  to  circuit  court.  Portage  county. 

An  ordinance  was  passed  by  the  council  of  the  village  of  Bavenna,  provid- 
ing that  on  any  street  of  the  village  crossed  by  the  track  of  any  railroad  com- 
pany, when  the  council  shall  deem  it  necessary  to  require  the  companyto  pro- 
vide protection  against  injuries  to  persons  and  property,  by  the  keeping  of  a 
watchman,  whose  duty  it  shall  be  to  stop  all  teams  and  foot  passengers  by 
the  continuous  exhibition  of  a  flag  by  day  and  a  light  by  night,  whenever  a 
train  in  motion  shall  have  approached  within  500  feet  of  such  crossing,  the 
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council  maj,  by  resolution,  so  declare,  and  may  direct  the  company,  within  a 
time  specified  in  the  resolution,  to  erect  and  maintain  a  sufilcient  safeguard 
at  such  crossing,  specifying  the  kind;  and  that  any  company  neglecting  to 
comply  with  the  resolution  shall  suffer  a  penalty  of  S50,  etc.  Subsequently, 
the  council  passed  a  resolution  requiring  the  defendant  company  to  place  a 
watchman  at  the  point  where  its  tracks  cross  Main  street  in  the  village.  The 
company  refused  to  comply.  Action  was  commenced  by  the  village,  before 
the  mayor,  to  recover  a  penalty  of  850.  This  was  appealed  to  the  court  of 
common  pleas,  where  a  demurrer  to  the  petition  was  sustaiBed.  On  error, 
this  holding  was  affirmed  by  the  circuit  court. 

P.  B.  Conant,  for  plaintiff  in  error.  Ranney  <&  Eanney,  for  defendant  in 
error. 

Spsab,  J.  The  question  in  the  case  is  as  to  the  power  of  a  municipal  cor- 
poration, by  ordinance,  to  compel  a  railroad  company  to  station  and  keep  a 
watchman  at  points  where  the  tracks  cross  a  street,  and  impose  penalties  for 
neglect  to  do  so. 

That  the  power  to  compel  railroad  companies  to  maintain  watchmen  at 
dangerous  crossings  is  in  the  nature  of  police  power,  and  that  such  power  ex- 
slats  in  the  general  assembly,  may  be  conceded.  But  it  does  not  follow  that 
beciiuse  the  legislature  has  such  power  it  may  be  exercised  by  municipal  cor- 
porations. Such  corporations,  being  created  for  convenience  and  economy  in 
government,  and  to  aid  the  state  in  legislation  and  administration  of  local 
affairs,  are  always  subject,  in  their  public  capacity,  to  the  control  of  the  state. 
As  a  result  of  this  limitation,  this  corporation  cannot  possess  the  power  re- 
ferred to,  unless  the  same  lias  been  confeixed  by  statute.  Indeed,  it  is  con- 
ceded by  tlie  learned  counsel  for  plaintiff  that  the  power  to  pass  the  ordinance 
does  not  exist  unless  it  has  been  expressly  granted  by  the  legislature,  or  is 
clearly  implied,  and  therein  no  doubt  that  this  is  thelaw.  Fowerto  enact  such 
an  ordinance  would  not  be  inherent  in  the  council.  Except  as  to  incidental 
powers,  such  as  are  essential  to  the  very  life  of  the  corporation,  the  presump- 
tion is  that  the  state  has  granted,  in  clear  and  unmistakable  terms,  all  it  has 
designed  to  grant  at  all.  Doubtful  claims  to  power  ai'e  resolved  against  the 
corporation.  Cooley,  Const.  Lim.  2«33, 234;  Mintum  v.  Lame,  23  How.  435; 
Bloom  V.  Xenfa,  32  Ohio  St.  465. 

It  is  contended  that  subdivisions  1  and  3  of  section  1692  of  the  Revised 
Statutes  grant  the  power  in  question.  The  section  referred  to  grants  many 
general powera  to  cities  and  villages.  We  quote:  "(1)  To  prevent  riots, gam- 
bling, noise,  and  disturbance,  indecent  or  disorderly  conduct  or  assemblages, 
and  preserve  the  peace  and  good  order,  and  protect  the  property  of  the  mu- 
nicipal corporation  and  its  inhabitants."  "(3)  To  prevent  injury  or  annoy- 
ance from  anything  dangerous,  offensive,  or  unwholesome,  and  to  cause  any 
nuisance  to  be  abated."  It  seems  to  us  that  it  is  immaterial  whether  the  last 
clause  of  subdivision  1  be  treated  as  confining  protection  to  property,  or,  as 
urged  by  plaintiff's  counsel,  it  should  be  construed  to  read,  "protect  the  prop- 
erty of  municipal  corporations,  and  the  property  a7u2  lives  ot  its  inhabitants;" 
for  it  is  difficult  to  see  that  the  plaintiff's  claim  would  be  advanced  by  the  lat- 
ter construction.  The  property  of  the  inhabitant  is  just  as  much  subject  to 
risk  when  he  attempts  todriveacross  a  railroad  track  as  is  his  person.  How- 
ever, the  point  is  not  whether  the  village  has  the  right  itself  to  take  steps  to 
protect  its  inhabitants,  or  their  property,  but  whether  it  has  the  power  to 
compel  the  railroad  company  to  do  it.  The  propositions  are  essentially  differ- 
ent. We  may  concede  the  former  without  being  at  all  aided  in  the  solution 
of  the  latter.  The  same  comment  applies  with  equal  pertinency  to  the  lan- 
guage of  the  other  subdivision,  whei-ein  power  is  given  to  prevent  injury 
from  anything  dangerous.  It  is  not  enough  to  show  that  municipal  corpora- 
tions have  been  given  the  power  to  prot^t  property  and  life.    To  maintain 
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this  ordinance  it  must  be  shown  that  they  have  been  given  the  power  to  em- 
ploy the  agency  here  invoked  to  accomplish  the  object.  If  another  agency — 
for  instance,  the  employment  of  such  watchman  by  the  village  itself — would 
as  well  reach  the  same  end,  it  cannot  reasonably  be  said  that  the  power  to  put 
in  motion  the  agency  here  ordered  is  clearly  implied  from  the  power  to  accom- 
plish the  purpose  itself.  The  stationing  of  watchmen  or  policemen  at  street 
crossings,  to  protect  those  driving  across,  is  a  familiar  sight  in  cities.  No 
lack  of  authority  to  do  the  same  is  believed  to  exist  in  villages.  Municipal 
corporations  are  capable  of  exercising  police  powers;  but  when  the  question 
is  whether  such  an  organization  has  authority  to  enact  a  particular  ordinance, 
it  must  be  shown  that  the  power  to  do  the  particular  thing  in  the  way  marked 
out  has  been  given,  either  expressly  or  by  clear  implication.  In  this  connec- 
tion, it  should  not  be  forgotten  that  the  company,  in  the  crossing  of  the  street, 
is  on  an  equality  with  any  citizen.  The  streets  are  for  public  use,  and  the 
propelling  of  locomotives  and  cars  across  them,  as  has  been  held  again  and 
again,  is  a  public  une.  The  company  is  therefore  not  a  wrong-doer  in  cross- 
ing the  street.  Wiiile  it  can  claim  no  exception  from  police  regulations  to 
which  natural  persons  are  rightfully  subjected,  it  nevertheless,  in  using  the 
street  crossing,  is  not  in  the  attitude  of  asking  a  privilege  of  the  village,  to 
the  granting  of  which  the  latter  would  have  the  right  to  attach  conditions. 
It  is  not  claimed  that  power  to  compel  the  company  to  maintain  a  wat'climan 
is  expressly  granted  by  the  subdivisions  quoted.  The  authority,  if  it  exists, 
must  therefore  rest  on  implication.  We  think  it  has  not  been  shown  that  the 
power  in  qnestion  is  essential  to  carry  into  effect  the  general  powers  wMch 
are  granted,  and  that  the  implication  does  not  arise. 

The  power  sought  in  this  case  to  be  exercised  is  similar  to  the  power  given 
to  councils,  by  sections  2494  and  2495  of  the  Revised  Statutes,  to  compel  rail- 
road companies  to  light  tracks  running  through  municipalities.    Each  is  a 
requirement  which  compels  the  company,  not  simply  to  use  with  care  the 
dangerous  engines  which  it  propels  over  its  tracks,  but  to  provide  and  main- 
tain new  and  separate  safeguards  for  the  protection  of  life  and  property.    In 
Bitch  case  the  requirement  is  that  the  company  adopt  means  outside  of  those 
ordinarily  in  use  by  it,  to  provide  additional  security.    It  will  hardly  be 
claimed  that  power  to  compel  lighting  would  exist  in  a  council  but  for  the 
express  grant  contained  in  the  sections  referred  to.    And  if  this  be  so,  it 
would,  we  think,  be  difficult  to  demonstrate  that  power  to  compel  a  watch- 
man exists,  in  the  absence  of  an  express  grant.    The  power  as  to  a  watch- 
man, as  well  as  as  that  to  lighting,  is  essentially  dissimilar  from  that  to  reg- 
ulate speed,  which  is  instanced  by  plaintiff's  counsel.    The  object  in  the  lat- 
ter case  is  to  be  attained  by  the  use  by  the  company  of  its  machinery,  and 
suoh  regulation  relates  to  how  the  company  shall  manage  its  own  property 
when  crossing  a  street  of  a  village,  while  the  requirement  of  a  watchman  re- 
lates to  how  it  shall  compel  or  induce  others  to  regulate  themselves  and  their 
property  when  approaching  its  track.    The  obj^  of  all  three  is  the  same, 
viz.,  security  for  life  and  property,  but  the  means  to  that  end  are  not  the 
same.     So,  if  we  should  agree  with  the  argument  that  power  to  regulate 
speed  exists  by  force  of  section  1692,  and  independent  of  the  express  grant 
given  by  section  2500, — and  we  are  not  disposed  to  dispute  It, — it  would  not, 
we  think,  follow  that  a  like  inference  would  be  warranted  as  to  the  power  to 
compel  a  watchman.    Indeed,  subdivision  13  of  section  1692  (which  gives 
authority  to  prevent  fast  driving  and  propelling  of  vehicles)  would  seem  to 
authorize  councils  to  regulate  speed  of  trains ;  and  it  may  be  that,  but  for  the 
limit  of  the  power  of  regulation  in  section  2500,  its  enactment  would  hav« 
been  entirely  unnecessary. 

The  case  of  Bergman  v.  Cleveland,  89  Ohio  St.  65l|  is  cited.  This  court 
in  that  case  held  that  the  legislature,  by  granting  to  cities  and  villages  power 
to  regulate  ale,  beer,  and  porterhouses  andsliops,  thereby  conferred  power  to 
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make  it  an  offense  to  emploj  females  to  wait  upon  customers  with  such  liquors. 
'With  due  deference,  we  must  express  our  inability  to  see  that  this  holding 
advances  the  plaintiff's  claim.  The  cases  are  not  analagous.  If  there  can 
be  found  a  statute  which  indicates  that  the  legislature  intended  to  give  to 
cities  and  villages  general  power  to  regulate  railroads  within  their  midst, 
then  the  case  cited  would  be  in  point.  The  contrary  appears.  Power  gen- 
erally to  regulate  railroads  seems  to  have  been  reserved  by  the  state  to  itaelf ; 
its  exercise  to  be  under  the  discretion  of  the  general  assembly.  Thus,  gen- 
eral laws  have  been  passed  requiring  railroad  companies  to  maintain  a  sign- 
board at  each  road  crossing;  to  fence  their  tracks;  to  construct  cattle-guards; 
to  provide  bridge  between  cars;  to  provide  certain  heating  and  lighting  ap- 
paratus, etc.  Kegarding  signals,  section  3336,  llev.  St.  (83  Ohio  JL^ws,  153.) 
provides  that  every  company  shall  attach  to  each  locomotive  a  bell  and  a 
steam-whistle,  and  requires  the  engineer  in  charge,  on  approaching  a  road 
crossing  or  other  traveled  place,  to  sound  the  whistle  at  a  distance  of  at  least 
80  and  not  further  than  100  rods,  and  ring  the  bell  continuously  until  the  en- 
gine passes ;  these  provisions  not  to  interfere  with  the  proper  observance  of  any 
ordinance  passed  by  any  city  or  village  council  regulating  the  management  of 
railroad  locomotives,  and  steam-whistles  thereon,  within  the  city  or  village 
limits.  Having  in  mind  the  test  hereinbefore  indicated,  viz.,  that  grants  of 
power*  to  municipal  corporations  must  be  either  in  express  terms,  or  by  clear 
impliciition,  as  necessary  to  carry  into  effect  those  expressly  granted,  and  that 
questionable  claims  are  involved  against  the  corporation,  it  may  be  doubted 
whether  any  grant  of  power  is  given  to  councils  by  this  section ;  but,  if  any 
is  granted,  it  could  have  relation  only  to  the  subject-matter  of  the  section, 
and  its  extent  could  not  exceed  what  is  necessary  to  give  full  effect  to  the 
whole  section.  The  purpose  of  the  law  is  to  require  the  use  of  steam- whistle 
and  bell  upon  locomotives  approaching  a  road  crossing  or  other  traveled  place, 
and  the  utmost  that  can  reasonably  be  claimed  for  the  language  used  is  to  give 
municipal  corporations  authority  to  regulate  the  management  of  locomotives 
and  steam-whistles  in  those  respects  within  corporate  limits.  There  would 
be  no  warrant  whatever  for  a  condusion  that  the  section  in  any  way  confers 
power  to  require  a  watchman  at  such  crossings.  The  other  statutory  require- 
jments  above  mentioned  control  the  company  when  operating  its  road  through 
municipalities,  as  in  the  open  country,  although  more  stringent  regulations 
as  to  some  of  them  may  be  needed  within  the  limits  of  cities  and  villages  than 
without.  We  may  perceive  no  reason  why,  as  to  the  general  regulation  of 
the  operations  of  locomotives  and  trains  through  cities  and  villages,  power 
might  not  have  been  safely  committed  to  municipal  councils.  It  is  enough 
to  say  that,  for  reasons  known  to  the  general  assembly,  which  we  are  not 
called  upon  to  inquire  into  or  to  question,  that  body  has  thus  far  seen  fit  not 
to  confer  that  power. 

But  we  are  not  discussing  the  question  whether  the  legislature,  in  the  ex- 
ercise of  its  broad  police  power  over  railroad  corporations,  which' are  its  creat- 
ures, should  require  watchmen  at  crossings,  or  whether  power  to  so  provide 
can  be  propei'ly  delegated  to  municipal  corporations.  As  stated  at  the  outset, 
the  only  question  is  whether,  under  existing  legislation,  they  possess  such 
power.  We  think  they  do  not,  and  that  the  demurrei'  was  properly  sustained. 
Judgment  affirmed. 

(45  Ohio  St  JJ6) 

Ohaffixeab  and  Wife  v.  Maktin,  Adm'r. 
{auprmu  Oourt  qf  Ohio.    April  26,  1887.) 

PB0KI880BT  NOTB— PaYABLB  TO  BeARKB— PaTMKMT. 

A  note  was  drawn  payable  to  "  T.  or  bearer,"  go  thaf.  In  the  event  ofT.M  death, 
it  might  be  collected  by  her  husband  withoot  the  expense  of  administration.  T. 
died  intestate,  and  the  malcer,  with  knowledge  of  her  death,  made  payments  on  the 
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note  to  her  husband,  who  had  do  aathority  from  the  admintstrator  to  collect  the 
money.  ITdd,  in  an  action  on  the  nnte  by  the  administrator,  that  the  maker  was 
not  entitled  to  credit  for  what  he  had  paid  the  husband. 

Error  to  district  court,  Muskingum  countv. 

J.  Bttakingham  and  John  O'lfeill,  for  plaintiffs  in  error.  A.  W.  Train, 
for  defendant  in  error. 

MrNSRAi.1.,  J.  The  original  suit  was  brought  in  thecourt  of  common  pleas' 
and  appealed  to  the  district  court  of  the  county,  where  it  was  tried  upon  the 
pleadings  and  the  evidence  offered  by  the  defendants  below.  The  snit  was 
brought  to  f OFClose  a  mortgage  executed  by  Chappelear  and  wife  securing  cer- 
tain notes  executed  by  Chappelear  to  the  plaintiff's  intestate,  Huldah  J.  Turner, 
on  February  10, 1871.  The  notes  amounted  to$8,500;  the  first  maturing  April 
1,  1871,  and  the  last  April  1,  1874.  They  had  been  made  to  secure  a  portion 
of  the  purchase  money  due  n}>on  the  mortgaged  premises,  and  each  was  made 
payable  to  "Huldali  J.  Turner  or  bearer."  Neither  the  title  nor  ownership  of 
the  plaintiff  was  denied  by  the  answer.  The  defense  was  that  he,  the  defend- 
ant, had  at  different  times  paid  on  said  notes  to  P.  F.  Turner,  "  the  then  law- 
ful holder  and  bearer  thereof,"  certnin  sums  of  money,  giving  the  dates  and 
amounts, — the  first  sum,  81,500,  having  been  paid  on  April  1,  1871,  and  the 
last,  $200,  on  June  26,  1874;  and  that  on  February  3,  1880,  he  tendered  the 
amount,  $1,289.10,  remaining  due,  to  the  administrator,  who  had  been  ap- 
pointed Becember  10,  1879.  No  administrator  bad  been  appointed  previous 
to  this  time.  The  cause  having  been  submitted  to  the  court,  judgment  was 
rendered  in  favor  of  the  plaintiff  for  the  full  amount  of  the  notes  secured  by 
the  mortgage,  less  the  amount  tendered,  which  had  been  paid  into  court  and 
received  by  tiie  plaintiff,  and  an  order  of  sale  made.  A  motion  for  a  new  trial 
was  made  and  overruled,  and  a  bill  of  exceptions  taken. 

It  appears  from  the  bill  of  exceptions  that  the  defendants  offered  the  depo- 
sition of  Peter  F.  Turner,  who  testified  that  the  payments  on  the  notes  bad 
been  made  to'  him, — the  first  one  having  been  made  on  April  1, 1871;  and 
that  he  had  the  n<^es  "in  his  hands"  at  the  time  each  of  the  payments  was 
made.  But  he  was  not  asked,  nor  did  he  testify,  that  he  was  the  owner,  or 
claimed  to  be  the  owner,  of  them.  He  also  testified  that  Mrs.  Turner  died  on 
March  8, 1871.  The  bill  of  exceptions  also  states  that  Chappelear  admitted 
on  the  trial  that,  at  the  time  the  notes  and  mortgage  were  made  to  Huldah  J. 
Tumor,  she  was  the  wife  of  Peter  F.  Turner,  which  fact  was  known  to  him, 
as  also  the  fact  that  she  was  dead  at  the  time  tie  made  the  payments  claimed 
by  him .  The  plaintiff  below  demurred  to  the  evidence.  The  court  sustained 
the  demurrer  and  rendered  judgment  as  before  stated. 

Without  determining  whether,  in  any  case,  on  a  trial  to  the  court,  it  is 
proper  practice  to  demur  to  the  evidence,  we  think  there  was  no  error  in  the 
court  rendering  judgment  for  the  plaintiff  upon  the  evidence  offered  by  the 
defendant.  The  demurrer,  having  been  submitted  to  the  court  trying  the 
case,  presented  not  merely  the  question  whether  there  was  any  evidence  tend- 
ing to  support  the  defendant's  claim.  It  was,  in  effect,  a  submission  of  the 
case  upon  the  evidence  that  had  been  offered  by  the  defendants. 

It  will  be  observed  that  there  was  neither  averment  nor  evidence  that  P. 
F.  Turner,  to  whom  the  defendant  made  his  payments,  was  the  owner  of  the 
notes  and  mortgage.  The  averment  is  that  he  paid  to  "the  then  lawful  holder 
and  bearer"  of  them;  that  is,  he  claims  to  have  made  payment  to  a  person  au- 
thorized to  receive  payment.  This  person,  not  being  the  owner  of  the  notes, 
oonid  only  have  been  authorized  to  receive  payment  upon  them  by  being  the 
agent  of  the  owner. 

That  we  have  given  the  correct  constraotion  both  to  the  pleadings  and  the 
evidence  in  the  case  more  fully  appears  from  the  averments  of  a  cross-peti- 
v.l2N.B.no.6— 29 
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tion  that  was  filed  by  the  defendant.  It  is  there  averred  that  the  notes  and 
mortgage  were  made  as  above  stated  by  the  direction  of  Mrs.  Turner,  wlio, 
by  reason  of  her  ill  health,  did  not  expect  to  live  long,  that  the  same  might, 
in  the  event  of  her  death,  be  collected  by  her  husband  without  the  trouble 
and  expense  of  administration;  that  this  fact  was  known  to  the  defendant; 
and  that  he  made  the  payments  to  P.  F.  Turner  in  pursuance  of  that  under- 
standing. Now,  who  was  the  owner  of  the  notes  and  mortgage  at  the  time 
the  defendant  made  the  payment  claimed  by  him?  Not  Mrs.  Turner,  for  she 
had  died  on  March  8,  1871,  and  the  first  payment  was  made  after  tliat  time, — 
April  1, 1871.  The  title  had  passed  to  the  administrator  of  the  deceased,  and 
any  agency  she  may  have  conferred  on  her  husband  in  her  life-time  to  collect 
the  notes  had  been  revoked  by  her  death.  The  defendant  liad  knowledge  of 
the  death  of  Mrs.  Turner  at  the  time  he  made  the  payments,  and  therefore 
had  knowledge  that  the  husband  had  no  right  to  receive  payment  under  any 
authority  that  may  have  been  conferred  on  hin>  by  her  before  her  death. 
It  is  true  tliat  such  power  might  have  been  conferred  on  him  by  will,  but  she 
conferred  no  such  power  in  that  way.    She  died  intestate. 

No  question  as  to  the  weight  of  evidence  is  presented  upon  the  record. 
The  title  of  the  administrator  is  not  disputed,  and  no  authority  from  him  to 
make  the  collection  is  set  up  or  claimed.  The  fact  that  the  payment  was 
made  to  a  person  who  had  the  notes  in  his  possession  at  the  time  must  be 
taken  in  connection  with  the  admitted  fact  that  his  possession  was  referable 
to  an  authority  that  bad  been  conferred  on  him  by  the  deceased,  and  was  re- 
voked by  her  death.  Hence,  as  no  authority  derived  from  the  administrator 
was  asserted,  and  as  the  evidence  showed  that  any  authority  derived  from  a 
mere  possession  of  the  notes  had  been  revoked,  there  was  a  total  failure  of 
proof  upon  the  only  issue  of  fact  in  the  case. — ^that  he  had  paid  to  the  lawful 
holder  and  bearer  of  the  notes. 

The  defendant  makes  no  other  claim  as  to  the  right  of  the  husband  to  re- 
ceive payment.  The  circumstances  show  that  be  had  no  such  authority;  and, 
as  he  was  fully  acquainted  with  the  facts,  he  must  be  held  to  have  known  the 
law  applicable  to  them. 

A  number  of  cases  have  been  cited  in  support  of  the  claim  of  the  plaintiffs 
in  error;  but  none  of  them  go  to  the  extent  of  holding  that  payment  to  the 
bolder  of  a  note  payable  to  bearer  will  constitute  a  defense  against  the  owner 
where  the  holder  had  no  authority  to  receive  payment,  and  the  maker  had  no- 
tice of  the  facts.  The  principal  case  relied  on  is  that  of  Pettee  v.  Prout,  3 
Gray,  502.  It  was  a  suit  upon  a  note  payable  to  a  person  named,  or  bearer. 
The  title  of  the  plaintifC  was  denied.  He  relied  upon  the  production  of  the 
note.  Shaw,  C.  J.,  delivering  the  opinion,  said:  "When  a  plaintiff  brings 
the  note  declared  on  in  his  hand,  and  offers  it  in  evidence,  this  is  not  only  ev- 
idence that  he  is  the  bearer,  but  also  raises  a  presumption  of  fact  that  he  is 
the  owner;  and  this  will  stand  as  proof  of  title  until  other  evidence  is  pro- 
duced to  contradict  it."  Such  is  the  general  rule  as  to  the  payment  of  a  note 
payable  to  bearer.  Any  person  having  it  in  possession  may  be  presumed  to 
be  entitled  to  receive  payment,  unless  the  payer  has  notice  to  the  contrary. 
2  Daniel.  Neg.  Inst.  §  1230. 

"If  a  note  is  paid,  not  in  the  usual  course  of  business,  or  to  a  person  hav- 
ing the  custody  but  not  authorized  to  receive  payment,  and  that  known  to  the 
party  paying,  though  the  note  be  given  up,  it  is  no  discharge  against  the  true 
owner."  Shaw,  C.  J.,  in  Wheeler  v.  Quild,  20  Pick.  545,  552;  citing  King- 
man V.  Pierce,  17  Mass.  247. 

"If  payment  be  made  to  a  person  who  assumes  to  be  duly  authorized,  but 
in  fact  is  not  so,  as  if  made  to  a  person  acting  as  agent,  but  not  in  fact  an 
agent,  or  to  a  person  purporting  to  t)e  the  personal  representative  of  a  party 
supposed  to  be  dead,  but  who  is  in  reality  still  living,  the  payment  is  invalid 
and  a  mere  nullity."    Story,  Prom.  Notes,  (7th  £d.)  §  375.    And  the  same  ifl 
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true  of  payment  to  an  Agent  after  the  revocation  of  his  authority  by  the  death 
of  the  principal.    Id.  §  389. 

In  the  case  before  us  the  maker  is  shown  to  have  known  that  the  ftayee 
was  dead,  and  that  the  person  who  presented  the  notes  for  payment  was  sim- 
ply acting  under  an  authority  that  had  been  terminated  by  her  death. 

It  is  suggested  that  the  husband  might  have  become  the  owner  of  the 
notes  by  reducing  them  into  possession,  with  the  consent  of  his  wife,  before 
her  death,  or  by  purchase  fi'om  her,  or  merely  by  her  gift.  This  is  quite 
true;  but  what  does  it  avail  here,  since  no  such  claim  is  made?  The  own- 
ership of  the  notes  and  mortgage  Wiis  not  in  question.  Hence  inferences  as 
to  ownership  were  wholly  immateriol, — could  not  in  fact  arise  in  favor  of  a 
party  who  did  not  claim  to  be  owner.    Judgment  affirmed. 

(«  Ohio  St  U)  

Habriuas  v.  Pittsburgh,  C.  &  St.  L.  B.  Co. 
(Supreme  Court  tff  Ohio.    March  22, 1887.) 

1.  Nboltokkcb — ^Bailroads — Pesmibsior  to  Cross  Tbaok. 

Where  a  railroad  company  haa  for  a  lonj;  time  permitted  the  public,  tnclndtng 
children,  to  travel  and  pass  habitually  over  its  road  at  a  given  point,  without  ob- 
jection or  hindrance,  it  should,  in  the  operation  of  its  trains  and  management  of 
its  road,  so  long  as  it  acquiesces  in  such  use,  be  held  to  anticipale  the  continuance 
thereof;  and  it  is  bound  to  exercise  care  accordingly,  proportioned  to  the  prob- 
able danger  to  persons  so  using  its  road. 

2.  Samb— ToBPEDO— Peoximatb  Gauss. 

A  train  of  cars,  passing  over  some  signal  torpedoes,  left  one  nnerploded,  which 
was  picked  up  by  a  boy  nine  years  old,  at  a  point  on  the  track  which  he  and  other 
children,  in  common  with  the  general  public,  had  long  bern  accustomed  to  use  as 
a  crossing,  with  the  knowledge  and  without  the  disapproval  of  the  company.  Ho 
carried  it  into  a  crowd  of  boys  near  by,  and,  not  knowing  what  it  was,  attempted  to 
open  it.  It  exploded,  and  injured  the  plaintiff,  a  boy  10  years  of  age.  Held,  that  the 
act  of  the  boy  who  picked  up  the  torpedo  was  only  acontributory  condition,  which 
the  company's  servants  should  have  anticipated  as  a  probal>le  consequence  of  their 
Diligence  in  leaving  the  torpedo  where  they  did,  and  that  that  negligence  was  the 
direct  canse  of  the  injnrv  sanered  by  the  plaintiff. 
S.  Mabteb  arc  Sebvakt — Xkoliqenoe  or  Sbbvaht — Soopr  or  Empuiymekt. 

The  fact  that  signal  torpedoes,  negligently  placed  upon  a  track  by  train-men,  who 
woe  authorized  to  use  them  in  the  management  of  tne  train,  were  put  there  when 
there  was  no  necessity  for  doing  so,  and  contrary  to  the  rules  of  the  company,  does 
not  exempt  tl>e  company  from  liability  to  one  injured,  without  any  contributing 
fault,  by  such  improper  and  negligent  use  of  the  torpedoes. 
4.  Nboliqekob— Acts  of  Omission  and  Commisbior. 

If  the  negligence  of  the  defendant  be  the  proximate  cause  of  the  injury  to  the 
plaintiff,  it  is  of  no  consequence  whether  it  be  omission  or  commission. 

Error  to  district  court,  Preble  county. 

Harriman,  an  infant,  by  his  next  friend,  brought  his  action  in  the  court  of 
common  pleas  against  the  Pittsburgh,  Cincinnati  &  St.  Louis  Bailway  Com- 
pany to  recover  damages  for  personal  injuries,  whi'ch  he  claims  were  caused 
by  its  negligence.  A  demurrer  to  his  petition  was  sustained  by  that  court, 
and  by  leave  of  the  court  he  filed  his  amended  petition.  A  demurrer  to  this 
Mfaa  likewise  sustained;  and,  not  desiring  to  further  amend,  finiil  judgment 
was  rendered  against  him.  This  judgment  was  affirmed  by  the  district  court, 
and  the  plaintifF  now  seeks  the  reversal  of  those  judgments. 

As  the  amended  petition  embodies  all  the  facts  stated  in  the  original  peti- 
tion, together  with  some  additional  ones,  the  only  material  question  presented 
on  the  record  arises  upon  the  demurrer  to  the  amended  petition,  which  is  as 
follows: 

"The  plaintiff  says  that  he  is  an  infant  under  the  age  of  twenty-one  years, 
and  brings  this  action  by  his  father,  Charles  L.  Harriman,  his  next  friend. 
That  the  defendant  is  a  corporation,  duly  organized  under  the  laws  of  the  state 
of  Ohio,  and,  on  or  about  the  twenty-fifth  day  of  July,  1880,  owned,  leased, 
and  operated  a  certain  railroad  known  as  the  Pittsburgh,  Cincinnati  &  St. 
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Louis  Railroad,  witti  the  track,  cars,  locomotives,  and  other  appnrtenances 
thereto  belonging,  and  wliicti  said  railroad  runs  tlirotigli  said  county  of  Preble. 
That  defendant,  in  using  and  operating  its  said  road  and  trains  of  cars  thereon, 
aniong  other  things,  carried  on  its  said  trains,  to  be  used  by  defendant's 
servants  in  the  management  and  operation  of  defendant's  road  and  trains, 
certain  contrivances  called  and  known  among  railroad  men  and  employes 
as  'signal  torpedoes;'  that  said  contrivances  or  torpedoes  are  hermetically 
closed  circular  metal  boxes,  about  two  inches  in  diameter  and  about  one-half 
inch  in  depth,  filled  with  a  powerful  explosive  substance,  of  the  name  of 
which  the  plaintiff  is  ignorant,  and  are  unusual  and  uncommon  things,  whose 
uses  and  dangerous  composition  were  and  are  known  to  but  few  persons,  and 
cannot  be  used  without  great  peril  to  all  persons,  being  so  constructed  that  a 
slight  blow  administered,  through  handling  or  otherwise,  will  cause  them  to 
ex^ode  with  great  force  and  danger  to  human  life;  that  the  danger,  however, 
is  so  concealed  as  not  to  be  apparent,  and  that  an  ordinarily  careful  person 
would  not  only  not  believe  from  their  appearance  that  they  were  dangerous, 
but  that  they  were  simply  harmless  boxes, — all  of  which  the  defendant  well 
knew. 

"But  that,  notwithstanding  said  knowledge,  said  defendant,  on  or  about 
said  twenty-Bfth  day  of  July,  1880,  while  it  was  operating  its  said  road,  and 
was  running  a  train  of  cars  thereon,  and  had  caused  said  train  to  stop  at  a 
water-tank  and  station  situate  on  its  said  road,  in  a  thickly  inhabited  portion 
of  said  county  of  Preble,  by  its  servants,  who  were  then  engaged  in  the  man- 
agement, operation,  and  control  of  said  train,  took  from  the  place  upon  said 
train  where  the  same  were  carried  several  of  said  torpedoes;  and,  while  so  in 
the  control  and  management  of  said  train,  wantonly  placed  said  torpedoes 
upon  the  track  of  its  said  road,  in  an  exposed  place,  where,  if  left  undestroyed 
and  unguarded,  they  would  be  likely  to  cause  Injury  to  others.  That  there 
was  no  reason  for  making  use  of  said  torpedoes  at  said  time  or  place,  nor  was 
thereany  necessity  of  giving  danger  signals;  but  the  same  were  used  as  afore- 
said, in  mere  wantonness,  and  with  a  view  that  said  train,  on  being  moved 
forward,  would  pass  over  and  explode  the  same. 

"The  said  defendant  so  using  said  torpedoes  as  aforesaid,  and  in  the  man- 
ner aforesaid,  so  carelessly  and  negligently  conducted  itself  in  the  manage- 
ment and  care  of  its  said  road,  and  management  of  its  said  train,  that  it  neg- 
ligently and  carelessly  failed  to  explode  and  destroy  all  of  said  torpedoes  so 
placed  on  its  said  track  as  aforesaid,  and  negligently  and  carelessly  left  upon 
its  said  road,  exposed  and  unexploded,  and  in  plain  view,  one  of  said  torpe- 
does, at  a  point  and  place  upon  Its  said  road  over  which  the  inhabitants  living 
along  the  line  of  said  road,  and  other  persons,  were  for  years  daily  accustomed 
to  travel  and  pass,  and  over  which  children  were  accustomed  to  go  without 
hindrance,  and  all  with  the  full  knowledge  of  said  defendant,  and  that  said 
defendant  negligently,  carelessly,  and  in  willful  disregard  of  the  safety  of 
those  whom  the  defendant  well  knew  were  in  the  daily  habit  of  using  said 
road  as  a  pathway,  permitted  said  unexploded  torpedo  to  remain  upon  its 
said  road,  undestroyed  and  unguarded  from  the  reach  and  observation  of  all 
passers-by. 

"  That  plaintiff,  who  was  then  about  ten  years  of  age,  was,  at  the  time  said 
defendant  stopped  its  train  at  said  water-tank  and  station,  standing  near 
said  tank  and  station,  in  company  with  several  other  boys  of  about  his  age. 
That,  immediately  after  said  train  had  moved  on,  a  small  boy,  aged  about  nine 
years,  named  Brown,  who,  with  the  knowledge  of  the  defendant,  was  coming 
west  on  its  said  road«  and  immediately  behind  its  said  train,  passed  over  the 
place  on  said  road  where  said  torpedo  was  so  placed  and  so  left  as  aforesaid, 
and  discovered  the  same,  and,  having  no  knowledge  of  its  uses  and  dangerous 
character,  appearing  to  be  but  a  simple  box,  picked  up  the  same,  and  carried 
it  about  150  feet,  to  where  this  plaintiff  and  his  said  cprnpaniona  were  stand- 
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ing  as  aforesaid,  and  exhibited  t)ie  same  to  them;  that  neither  this  plaintiff 
nor  any  of  those  with  him  had  any  knowledge  or  information,  obtained  from 
examination  or  otherwise,  of  the  dangerous  character  and  composition  of  the 
thing  so  exhibited,  nor  of  its  uses,  nor  of  the  great  peril  and  danger  they  in- 
curred in  handling  the  same,  nor  was  there  anything  in  its  construction  or 
appearance  which  would  have  induced  an  ordinarily  prudent  man  to  believe 
.that  there  was  danger  in  handling  the  same,  or  that  it  was  anything  else  than 
what  it  appeared  to  be, — a  mere  harmless  box. 

"That,  while  in  total  ^norance  of  the  danger  and  peril  as  aforesaid,  and 
while  standing  near  where  found,  attempting  to  open  said  torpedo  for  the 
purpose  of  learning  what  the  same  contained,  and  without  fault  of  the  plain- 
tiff, said  torpedo  exploded  with  great  violence,  scattering  the  fragments 
thereof  in  all  directions,  killing  one  Adam  R.  Cresler,  destroying  an  eye  each 
for  W.  D:  and  S.  Vf.  L.  Shields,  and  severely  wounding  this  plaintiff  in  the 
body,  legs,  head,  and  face,  and  so  mangling  and  tearing  his  left  hand  and  arm 
that  the  same  had  to  be  amputated  above  the  wrist;  that  the  injuries  so  caused 
and  sustained  by  the  plaintiff,  as  aforesaid,  caused  him  to  be  confined  to  his 
bed  for  a  period  of  ten  weeks,  to  suffer  intense  pain,  to  incur  great  expense 
for  medical  aid  and  attendance  in  the  sum  of  $80,  and  to  undergo  many  pain- 
ful surgical  operations;  that,  by  reason  of  said  injuries  he  so  as  aforesaid  sus- 
tained, he  will  be  forever  disfigured  and  injured  about  the  head,  face,  and 
body,  and  forever  disabled  by  the  loss  of  his  said  left  hand.  WherefOte  he 
says  he  has  sustained  damages,  by  reason  of  said  injuries  so  caused  by  the  de- 
fendant as  aforesaid,  in  the  sum  of  915,000.  and  for  which  sum  be  prays 
judgment." 

Fooa  &  Fisher,  for  plaintiff  in  error. 

WiiiLiAUS,  J.  In  support  of  the  demurrer  to  the  amended  petition,  and 
the  action  of  the  courts  below  in  sustaining  the  same,  it  is  urged  (1)  that  the 
defendant  owed  no  duty,  either  to  the  plaintiff  or  the  boy  Brown,  (who  picked 
up  the  torpedo,)  and  was  under  no  obligation  to  them  to  keep  ite  road  in  a 
safe  or  suitable  condition  for  th^ir  use;  (2)  that  the  alleged  n^llgence  of  de- 
fendant's servants  was  not  the  proximate  cause  of  the  plaintiff's  injury,  but 
that  the  same  was  caused  by  the  wrongful  act  of  Brown;  and  (3)  that  the  de- 
fendant's servants,  in  placing  the  torpedoes  on  its  track  and  leaving  one 
there,  were  not  engaged  in  the  perfoinnance  of  any  duty  devolving  upon  them 
under  their  employment,  nor  in  the  furtherance  of  the  defendant's  business. 

1.  The  first  ground  for  the  claim  of  the  defendant  that  the  demurrer  was 
properly  sustained,  more  definitely  stated,  is  that  between  stations  and  public 
crossings  the  defendant  has  the  same  exclusive  ownership,  possession,  and 
control  of  its  tracks  and  rights  of  way  as  any  other  owner  of  property;  and 
persons  going  upon  the  same  without  permission  are  treepassere;  and  those 
who  go  upon  them  by  mere  license  do  so  subject  to  all  the  risks  incident  to 
so  hazardous  an  undertaking;  and  in  neither  case  is  any  obligation  or  duty 
imposed  by  law  upon  the  defendant  to  provide  against  the  danger  of  accidents 
to  them;  nor  is  it  liable  for  injuries  resulting  from  the  unsafe  or  dangerous 
condition  of  its  roadway;  that,  at  best,  the  boy  Brown,  when  he  picked  up  the 
torpedo,  was  on  the  defendant's  roiidway  by  mere  permission,  and  took  upon 
himself  all  the  dangers  and  risks  of  his  act,  and  the  plaintiff  is  in  no  better 
or  different  position. 

Actionable  negligence  is  sometimes  defined  to  be  "the  neglect  of  the  use  of 
ordinary  care  or  skill  towards  a  person  to  whom  the  defendant  owes  the  duty 
of  observing  ordinary  care  and  skill,  by  which  neglect  the  plaintiff,  without 
contributory  negligence  on  his  part,  has  suffered  an  injury  to  his  person  or 
property."  Again,  it  is  said  that  "actionable  negligence  exists  only  where 
the  oue  whose  act  causes  the  injury  owes  to  the  injured  person  a  duty,  cre- 
ated either  by  contract  or  operation  of  law,  which  he  has  failed  to  discharge." 
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It  may  also  be  regarded  as  a  general  rule  that  a  railroad  co  npany,  between 
stations  and  public  crossings,  has  the  same  exclusiye  control  of  its  rondway 
as  other  owners  have  of  their  private  property,  and  that  generally  no  duty  is 
imposed  by  law  on  the  owner  to  keep  his  premises  in  a  suitable  condition  for 
trespassers  or  licensees  who  enter  by  permission  only;  that  a  "mere  naked 
license  or  permission  to  enter  on  or  pass  over  an  estate  will  not  create  a  duty 
or  impose  an  obligation  on  the  part  of  the  owner  or  person  in  possession  to 
provide  against  the  danger  of  accident. " 

These  general  rules  are  given  controlling  effect  when  only  the  conditions 
therein  stated  are  present,  but  must  be  applied  subject  to  other  recognized 
principles  in  cases  including  other  material  conditions.  It  is  apparent  that 
there  may  be  a  substantial  difference  between  absolving  the  owner  from  the 
active  duty  of  providing  against  the  danger  of  accident  to  a  trespasser  upon 
his  premises,  or  one  who  enters  the  same  as  a  mere  licensee,  and  giving  him 
the  same  immunity  when  he  knowingly  places  a  highly  explosive  and  dan- 
gerous instrument  or  agent  in  the  way  that  he  knows  the  licensee — a  child  of 
tender  years — is  habitually  accustomed  to  go,  and  where  an  ordinarily  pru- 
dent person  would  reasonably  expect  him  to  go,  and  be  thereby  injured.  An 
owner  may,  without  protest  or  objection,  permit  his  premises  to  be  used  by 
the  public  so  long,  in  the  same  condition,  that  his  acquiescence  in  the  contin- 
uation of  such  use,  until  some  warning  or  notice  on  his  part,  might  reason- 
ably be  expected;  and  if,  under  such  circumstances,  and  with  knowledge  of 
the  same,  he  should  place  or  leave  some  new  dangerous  structure  or  instru- 
ment in  the  way  so  used,  and  from  which  he  might  reasonably  apprehend 
danger  of  injury  to  those  accustomed  to  such  use,  can  he  claim  exoneration 
from  liability  in  case  such  injury  shall  occur,  on  the  ground  that  the  law  im- 
posed no  duty  on  him  to  keep  his  premises  in  a  safe  and  suitable  condition 
for  trespassers  and  licensees  wlio  enter  by  permission  only?  This  is  the  prac- 
tical question  here  presented,  and  the  answer  thereto,  as  well  as  the  reasons 
for  the  same,  will  appear  from  an  examination  of  some  of  the  cases  referred 
to  by  counsel,  and  some  not  cited  by  them. 

Kelley  v.  Columbus,  41  Ohio  St.  263,  cited  by  defendant's  counsel,  was  a 
proper  case  for  the  application  of  the  general  rule  contended  for  by  liim.  It 
did  not  appear  that  Kelley  or  the  public  had  been  accustomed  to  use  the  lot  in 
question,  nor  that  the  defendant  had  knowledge  of  such  use,  or  of  its  danger- 
ous condition.  The  whole  of  the  case  was  the  plaintiff  went  upon  the  lot 
without  authority,  and  fell  into  an  excavation,  and  he  was  properly  denied 
recovery.  McCauley,  J.,  says:  "If  the  pavement  beyond  the  limits  of  the 
street  led  to  any  place  where  persons  might  be  expected  to  go  for  any  legiti- 
mate purpose,  the  result  would  be  different." 

The  case  of  Pittsburgh,  Ft.  W.  tfe  0.  R.  Co.  t.  Bingham,  29  Ohio  St.  864, 
also  belongs  to  this  class.  The  railway  company  had  erected,  and  for  18  years 
maintained,  its  depot  building  in  the  snme  condition.  The  plaintiff's  intes- 
tate,  Bingham,  went  into  it  as  a  place  of  safety  duiing  a  violent  storm.  The 
storm  blew  off  the  roof,  and  killed  him.  The  railway  company  had  no  knowl- 
edge of  ihe  defective  or  dangerous  condition  of  tlie  roof,  if  such  was  its  con- 
dition, and  it  could  hardly  be  said  that,  under  the  facts  of  that  case,  a  person 
of  ordinary  prudence  would  anticipate  that  the  building  would  be  blown  down 
by  a  violent  storm.  In  the  opinion  of  the  court,  Botnton,  J.,  says:  "If  the 
company  had  possessed  knowledge,  in  fact,  of  the  dangerous  character  or  con- 
dition of  the  building,  and  gave  no  notice  thereof  to  those  it  permitted  to 
entei'  or  occupy,  other  considerations  would  arise." 

Carter  v.  Columhia  &  0.  R.  Co.,  19  S.  C.  20,  is  another  of  this  class  of  cases. 
The  railroad  company  had  placed  a  torpedo  on  its  track  as  a  danger  signal  to 
guard  against  collisions,  and  in  accordance  with  its  rules  and  regulations. 
The  deceased  picked  it  up.  It  exploded,  killing  him.  The  court,  deciding 
that  the  railroad  company  was  not  liable,  said:   The  evidence  did  not  show. 
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or  tend  to  show,  that  the  company  knew  the  torpedo  was  extraordinarily  ex- 
plosive, or  such  as  to  require  notice  that  it  was  being  used,  or  that  it  might 
have  anticipated  a  fatal  result  from  their  use.  "In  fine,  no  evidence,  except 
the  naked  facts  that  the  defendant  had  placed  the  torpedo  upon  its  track  for 
a  f(ood  purpose,  and  that  the  deceased,  by  intermeddling  with  it  for  a  bad 
purpose,  had  brought  upon  himself  the  terrible  calamity  which  resulted  from 
the  explosion." 

The  foregoing  cases  sufficiently  illustrate  the  application  of  the  general  rules 
referred  to,  while  other  cases  we  now  proceed  to  consider  furnish  a  satisfac- 
tory solution  of  the  case  under  discussion,  and  distinguish  it  from  those  con- 
trolled by  the  general  rules  mentioned. 

In  Bell^ontaine  <6  /.  R.  Co.  v.  Snyder,  18  Ohio  St.  399,  Mary  Snyder,  the 
plaintiff  in  the  action,  a  child  six  years  of  age,  while  on  her  way  to  school, 
was  crossing  the  railroad  track  at  a  point  where  there  w»s  no  public  highway, 
"but  wliere  school  children  and  others  were  in  the  daily  habit  of  crossing  and 
recrossing  without  objection  on  the  part  of  the  railroad  company."  While 
standing  on  the  track  at  this  point  a  gravel  train  backed  onto  her,  and  occa- 
sioned the  injury  complained  of.  The  jury  gave  her  a  verdict,  and  the  com- 
pany prosecuted  error  to  this  court.  The  claim  was  made,  m  behalf  of  the 
company,  that  the  girl  was  a  trespasser  where  she  had  no  right  to  be,  and  by 
her  own  act  put  herself  directly  in  the  way  of  danger,  and  was  therefore  not 
entitled  to  recover.  This  court  held  otherwise;  and  in  the  opinion,  Welch, 
J.,  refers  with  approval  to  the  leading  English  case  of  Lynch  v.  Nurdtn,  1 Q. 
B.  29,  which  will  be  hereafter  noticed,  and,  after  reviewing  many  cases,  con- 
cludes as  follows:  "The  injury  here  was,  within  the  ordinary  probable  se- 
quence of  events,  a  result  of  defendant's  negligence.  It  might  reasonably 
have  been  anticipated.  There  was  danger  of  its  happening  such  as  an  ordi- 
nary careful  person  might  have  apprehended,  and  would  be  likely  to  appre- 
hend, as  a  possible  result  of  any  relaxation  of  vigilance  and  care." 

Quite  like  the  foregoing  case  is  Barry  v.  New  York  Cent.  A  H.  R.  R.  Co., 
92  N.  T.  289.  This  was  an  action  to  recover  damages  for  killing  a  boy  10 
years  of  age,  who,  at  the  time  he  was  killed,  was  crossing  the  railroad  track 
where  there  was  no  public  way,  but  where  the  public  had  been,  without  ob- 
jection on  the  part  of  the  railroad  company,  accustomed  to  pass.  In  dispos- 
ing of  the  objection  urged  against  the  right  of  recovery  in  such  case,  because 
the  boy  was  on  the  track  as  a  mere  licensee,  the  court  says:  "There  can  be 
no  doubt  that  the  acquiescence  of  the  company  for  so  long  a  time  in  the  cross- 
ing of  the  track  by  pedestrians  amounted  to  a  license  and  permission  by  de- 
fendant to  all  persons  to  cross  its  track  at  this  point.  These  circumstances 
imposed  a  duty  upon  the  defendant,  in  respect  to  persons  using  the  crossing, 
to  exercise  reasonable  care  in  the  movement  of  its  trains.  So  long  as  it  per- 
mitted the  public  use,  it  was  chargeable  with  knowledge  of  the  danger  to  hu- 
man life  from  operating  its  trains  at  that  point,  and  was  bound  to  such  rea- 
sonable precaution  in  their  management  as  ordinary  prudence  dictated,  to 
protect  wayfarers  from  injury.  The  ground  of  liability  in  this  case  is  negli- 
gence, and  the  duty  of  the  defendant  to  exercise  reasonable  care  existed  irre- 
spective of  the  fact  whether  the  plaintiff's  intestate  had  a  fixed  legal  right  to 
cross  the  track,  or  was  there  simply  by  the  defendant's  permission.  The  cir- 
cumstances known  to  the  defendant  required  this,  whether  the  plaintifTs  in- 
testate was  there  by  right  or  by  a  mere  license." 

It  is  said,  however,  that  the  negligence  in  each  of  the  cases  just  referred  to 
was  active  negligence,  or  negligence  by  commission,  and  not  merely  passive 
negligence,  or  negligence  by  omission,  and  they  are  therefore  distinguishable 
from  the  case  under  consideration.  It  may  frequently  be  the  case  that  omis- 
sions are  slighter  degrees  of  negligence,  and  their  connection  with  the  injury 
not  so  clear  or  direct  as  acts  of  commission;  but  quite  the  contrary  may  be, 
and  sometimes  ia,  true.    If  the  neglect  be  the  proximate  cause  of  the  injui>-. 
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it  is  of  no  consequence  whether  it  be  omission  or  commission.  Some  well- 
considered  cases  expressly  discard  the  distinction,  while  others  wholly  ignore 
it.  Among  the  former  is  Davis  v.  Chicago  <6  If.  W.  R.  Co.,  58  Wis.  646,  17 
N.  W.  liep.  406.  It  was  there  held  if  the  public,  with  the  Itnowledge  and 
acquiescence  of  a  railroad  cotppany,  have  been  long  accustomed  to  walk  upon 
its  track,  that  amounts  to  a  license,  although  it  is  a  statutory  offense  to  walk 
upon  a  railroad  track ;  and  that  the  company  was  liable  to  one  who,  while  so 
walking,  was  injured  by  the  negligent  act  or  omission  of  its  servants.  The 
negligence  complained  of  in  that  case  consisted  in  leaving  on  the  defendant's 
track,  unattended,  an  engine  fired  up,  with  water  in  the  boiler,  which  ex- 
ploded and  injured  the  plaintiff,  who  was  at  the  time  walking  on  the  defend- 
ant's track.  It  appeared  that  for  many  years  the  public  had  been  accustomed 
to  pass  along  this  part  of  the  defendant's  roadway,  to  the  knowledge  of  the 
defendant,  and  without  objection  from  it.  It  was  insisted  in  behalf  of  the 
company  that,  as  to  persons  on  its  premises  as  mere  licensees  for  their  own 
purposes  or  convenience,  it  owed  no  duty  of  active  care  or  watchfulness  to 
protect  them  from  injury,  and  that  it  was  not  liable  for  an  injury  resulting 
from  omission  merely;  that,  while  it  might  be  liable  for  an  injury  directly 
caused  by  the  negl  igent  performance  of  an  act,  it  was  not  liable  for  the  negligent 
omission  to  do  an  act  wltlcb  results  in  the  injury  to  the  same  person.  After 
reviewing  many  English  and  American  cases,  the  court  disposes  of  the  ques- 
tion as  follows:  "The  cases  do  not  sustain  the  claim  that  a  railroad  company 
owes  no  duty  to  care  for  the  lives  and  limljs  of  those  whom  it  permits  to  oc- 
cupy its  right-of-way  for  the  purposes  of  passage,  and  can  only  be  held  re- 
sponsible for  their  willful  injury,  or  for  injury  which  is  the  result  of  gross 
negligence  on  the  part  of  its  servants;  nor  do  they  sanction  the  theory  that, 
although  the  company  in  such  case  may  be  liable  when  the  injury  is  the  direct 
result  of  the  negligent  act  of  commission,  it  will  not  be  liable  where  the  injury 
is  the  result  of  the  negligent  omission  of  an  act  which,  in  the  exercise  of  due 
care,  the  defendant  ought  to  perform." 

In  Bransom's  Adm'r  v.  Lahrot,  81  Ky.  638.  the  negligence  complained  of, 
like  that  in  this  case,  consisted  in  leaving  the  dangerous  structure  on  prem- 
ises over  which  the  public  was  accustomed  to  pdss  without  objection,  and  it 
was  there  held  that  constituted  gross  negligence.  The  action  was  brought 
by  Bransom,  as  administrator  of  his  son,  under  a  statute  of  Kentucky  which 
provided  that,  "if  the  life  of  any  person  is  lost  or  destroyed  by  the  willful 
neglect  of  another  person  or  persons,  their  agents  or  servants,  the  widow, 
heir,  or  personal  representative  shall  have  the  right  to  sue  and  recover  dam- 
ages for  the  loss  or  destruction  of  the  life  aforesaid. "  The  petition  to  which 
a  general  demurrer  was  sustained  by  the  lower  court  stated,  in  substance, 
that  the  defendants,  being  the  owners  of  certain  lumlier,  caused  the  same  to 
be  piled  up  on  an  uninciosed  lot  in  their  possession  in  the  city  of  Frank- 
fort; that  the  lumber  was,  by  the  gross  and  willful  neglect  of  the  defendants, 
BO  negligently  piled  up  as  to  be  dangerous;  that  for  many  years  the  public  had 
been  permitted  to  cross  over  said  lot,  and  children  were  in  the  habit  of  play- 
ing on  the  same, — all  of  which  the  defendants  knew;  and,  while  the  plaintiff's 
son  was  so  upon  the  lot,  part  of  the  lumber  fell  upon  and  killed  him.  In  the 
course  of  an  extended  opinion  the  court,  among  other  things,  says: 

"  As  a  general  rule,  the  owner  of  land  may  retain  to  himself  the  sole  and  exclu- 
sive use  and  occupation  of  it.  But  its  individual  use  and  enjoyment  is  subject 
to  conditions  and  restrictions  imposed  for  the  public  good,  and  from  a  reasonable 
and  humane  regard  for  the  welfare  and  rights  of  others.  Hence  a  party  may 
be  made  liable  for  the  negligent  use  of  his  property  whereby  the  person  or  prop- 
erty of  another  has  been  injured." 

"It  is  held  that  a  party  is  guilty  of  negligence  in  leaving  anything  in  a  pub* 
lie  place  where  he  knows  it  to  be  probable  that  some  other  person  will  unjus- 
tiflably  set  it  in  motion  to  the  injury  of  a  third  person."    1  Add.  Torts,  511. 
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"It  is  a  reasonable  and  necessary  rule  that  a  higher  degree  of  care  should  be 
exercised  towards  a  child,  incapable  of  using  discretion  comroensurato  with 
the  perils  of  his  situation,  than  one  of  mature  age  and  capacity.  Hence  con- 
duct which,  towards  the  general  public,  might  be  up  to  the  standard  of  due 
care,  may  be  gross  or  willful  negligence,  when  considered  in  reference  to  chil- 
dren of  tender  age  and  immature  experience.  While,  therefore,  the  owner  of 
lands  is  not  bound  to  provide  against  remote  or  improbable  injuries  to  chil- 
dren trespassing  thereon,  there  is  a  class  of  cases  which  hold  owners  liable  for 
injuries  tio  children,  although  trespassing  at  the  time,  when,  from  the  pecu- 
liar  nature  and  open  and  exposed  position  of  the  dangerous  defect  or  agent, 
the  owner  should  reasonably  anticipate  such  Injury  to  flow  therefrom  as  act- 
ually happened.  In  such  case  the  question  of  negligence  is  for  the  jury.  1 
Thomp.  Neg.  804:,  805.  In  this  case  the  lumber  pile  was  placed  upon  an  open 
and  unfenced  lot  that  children  had  for  years  been  in  the  habit  of  resorting  to 
without  objection  or  warning,  and  to  which,  before  the  timber  was  placed 
there,  they  could  resort  with  safety.  It  was  therefore  the  duty  of  the  defend- 
ants, in  placing  their  timber  upon  the  lot,  to  do  so  in  such  manner  as  to  make 
it  reasonably  safe  and  secure  against  injury  to  children  coming  there;  and  as, 
according  to  the  statements  of  the  petition,  they  failed  to  do  so,  a  prima  facie 
case  is  made,  and  the  court  erred  in  sustaining  the  demurrer." 

A  recent  case,  decided  by  the  supreme  court  of  Michigan,  is  quite  like  the 
one  under  discussion,  both  in  the  character  of  the  negligence  and  the  relation 
of  the  parties.  A  boy,  eight  years  of  age,  wandered  on  the  defendant's  lands, 
and  into  a  shed  there  situate.  In  the  shed  was  a  box  partly  uncovered,  in 
which  were  small  tin  boxes  containing  a  powerful  and  sensitive  explosive 
substance.  These  tin  boxes  were  called  exploders,  and  were  used  to  explode 
dynamite  in  blowing  up  stumps.  They  were  liable  to  explode  by  striking 
them  with  any  hard  sulMtance.  The  box  containing  them  was  marked  "pow- 
der," but  the  boy  could  not  read.  He  took  one  out  uf  the  box,  struck  it  with 
a  stone,  thus  exploding  it,  whereby  he  was,  injured,  and  for  this  injury  he 
sued.  The  negligence  charged  against  the  defendant  was  "tlie  keeping  of 
the  exploders  thus  exposed,  and  in  dangerous  proximity  to  where  persons 
were  accustomed  to  pass,  and  where  children  like  the  plaintiff,  without  knowl- 
edge of  the  great  peril  to  which  they  were  exposed,  might  go  to  the  open 
box,  and  hammer  them. "  The  defendant  successfully  maintained  in  the  cir- 
cuit court  that  the  boy  was  a  trespasser  in  going  in  or  near  the  shed,  or,  at 
best,  was  a  mere  licensee,  and  that  the  defendant  owed  him  no  duty.  Judge 
CkwLEY,  in  the  opinion  reversing  the  circuit  court,  says:  "The  moving  about ' 
of  tlie  children  upon  the  land  where  they  were  at  liberty  to  go,  while  they  < 
were  not  actually  employed,  was  as  much  an  incident  to  their  being  there  as 
is  the  loitering  or  playing  of  children  outside  the  traveled  part  of  the  higii-^ 
way,  as  they  go  upon  it  to  school  or  upon  errands.  Children,  wherever  they 
go,  must  be  expected  to  act  upon  childish  instincts  and  impulses;  and  others- 
who  are  chargeable  with  a  duty  of  care  and  caution  toward  them  must  cal- 
culate upon  this,  and  take  precautions  accordingly.  If  they  have  exposed  to 
the  observation  of  children  anything  which  would  be  tempting  to  them,  and 
which  they  in  their  immature  judgment  might  naturally  suppose  they  were  at 
liberty  to  handle  or  play  with,  they  should  expect  that  liberty  to  be  ta^en.  In 
this  case  a  shed  in  which  a  dangerous  explosive  was  stored  was  left  only 
partly  inclosed,  and  its  structure  and  location  were  such  as  naturally  to  invite 
the  entrance  of  children,  either  to  play  or  for  shelter  from  sun  or  rain.  Chil-' 
dren  were  rightfully  near  it;  there  was  nothing  in  its  appearance  to  warn 
them  off;  it  was  not  fastened  against  their  entrance;  and  there  was  nothing 
about  it  to  indicate  that  they  would  do  injury  or  be  injured  by  going  there. 
The  box  containing  the  explosive  seems  to  have  bad  more  the  appearance  of 
a  box  discarded  as  of  no  value,  and  with  worthless  refuse  in  it,  than  a  box 
which  it  was  of  the  very  highest  importance  should  be  guarded  with  sedulous  ■ 
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care.  It  was  never  firmly  fastened,  and  the  only  warning  upon  it  was  a  word 
written  on  the  top  board,  which  was  not  always  kept  on.  A  man  of  ordinary 
prudence,  if  told  that  so  dangerous  an  article  was  so  carelessly  stored,  might 
well  have  deemed  tlie  statement  incredible.  We  cannot,  under  these  circum- 
stances, say  that  the  plaintiff's  father  was  chargeable  with  fault  in  not  sus- 
pecting the  danger,  and  warning  his  children  away  from  it;  or  that  tlie  child 
was  blameworthy  in  acting  upon  the  childish  instincts  and  propensities  wtiich 
combined  with  the  negligence  of  defendant's  servants  to  bring  the  danger 
upon  him.  A  new  trial  must  be  ordered. "  Powera  v.  Harlow,  53  Mich.  507, 
19  N.  W.  Rep.  257. 

The  remarks  of  Judge  Coolet  apply  in  all  their  breadth  and  force  to  this 
case.  If  it  be  said  that  Povxra  v.  Harlow  falls  within  that  .class  of  cases  in 
which  an  invitation  to  go  upon  the  premises  was  implied  from  the  fact  that 
there  was  an  allurement  or  inducement  to  do  so  by  reason  of  the  attraction 
they  afforded,  the  same  may  with  equal,  if  not  greater,  propriety  be  said  in 
this  case,  if  the  averments  of  plaintiff's  amended  petition  be  accepted.  The 
railroad  track  of  the  defendant,  so  open  and  exposed  as  to  be  subjrct  to  the 
habitual  and  daily  use  of  the  public,  including  children,  to  the  knowledge  of 
the  defendant,  and  with  its  permission,  was  quite  as  inviting  to  children,  and 
likely  to  tempt  them  to  wander  and  play  upon  it,  as  a  partly  inclosed  shed; 
and  a  torpedo  lying  exposed  upon  the  track  is  no  less  attractive  to  them  than 
one  in  s  pai'tially  covered  box. 

It  will  be  found,  by  an  examination  of  the  cases  in  which  consideration  is 
given  to  this  subject,  that  there  is  in  reality  no  invitation;  and  it  is  implied 
from  slight  circumstances,  and  generally  from  the  fact  that  children  follow- 
ing their  inclinations  go  upon  and  into  exposed  and  frequented  objects  and 
places.  In  certain  cases,  known  as  "turn-table  cases,"  arising  where  railroad 
compauies  had  left,  on  uninclosed  grounds,  turn-tables  unlocked  or  otherwise 
unsecured  against  being  revolved,  and  children  wandered  onto  them,  and 
were  injured,  it  is  said  the  children  had  an  implied  invitation  to  go  upon 
them,  because  their  being  attracted  to  them  might  have  been  reasonably  ex- 
pected. 

In  Keffe  v.  Milwaukee  *  8t.  P.  R.  Co..  21  Minn.  207,  the  syllabus  is:  "A 
railway  turn-table,  which  was  attractive,  but  dangerous,  to  children,  was  left 
exposed  and  unfastened  in  a  public  place,  and  many  children  were  in  the 
habit  of  going  there  to  play.  Held,  that  the  railway  company  was  liable  for 
an  injury  done  by  the  turn-table,  while  being  moved  by  other  children,  to  a 
child  seven  years  old ;  and  the  fact  that  the  child  was  a  trespasser  did  not  re- 
lieve such  company."  To  the  same  effect  is  Nagel  v.  Missouri  Pac.  S.  Co., 
75  Mo.  653;  Sioux  City  O)  P.  B.  Co.  v.  SUmt,  17  Wall.  657;  and  many  other 
cases. 

Indeed,  the  "invitation"  is  implied  from  user  alone.  Thus,  in  Graves  y. 
Ttiomaa.  95  Ind.  861,  it  is  held  that,  whore  the  owner  of  a  city  lot  has  fur 
years  suffered  the  public  to  cross  it  on  foot,  it  is  his  duty,  on  making  an  ex- 
caviitiou  in  the  path  for  a  building,  to  place  a  guard  or  warning;  and  he  is 
liable  to  one  who,  in  endeavoring  to  pass,  is  injured  by  reason  of  the  absence 
thereof. 

And  in  Campbell  v.  Boyd,  88  N.  C.  129,  the  court  says:  "It  [the  way]  has 
in  fact  been  thus  used.'and  known  to  the  defendant  to  he  thus  used,  with  his 
acquiescence;  and,  under  these  circumstances,  it  maybe  assumed  to  be  an  in- 
vitation to  all  who  have  occasion  thus  to  use  it." 

And  the  observations  of  the  court  in  Davis  v.  Chicago  <&  N.  W.  R.  Co,, 
58  Wis.  646,  17  N.  W.  Bep.  406,  are  pertinent  also  to  this  subject:  "In  a 
case  like  the  present,  where  the  company  knew  that  its  right  of  way  was  con- 
stantly used,  with  its  acquiescence,  by  the  public  as  a  footway,  its  servants 
are  charged  with  notice  that  it  will  be  so  used;  and  they  cannot,  without 
fault,  proceed  in  a  manner  which  must  necessarily  be  dangerous  to  the  per- 
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sons  BO  nsing  the  same.  After  permitting  the  public  to  use  its  road,  they 
cannot  run  their  ro:i'^  without  regard  to  the  fact  that  the  public  are  so  us- 
ing it." 

I  The  decision  in  Corby  v.  Hill,  4  0.  B.  (N.  S.)  556,  is  said  to  be  placed  upon 

I  the  ground  of  an  implied  invitation.    And  it  is  noteworthy  that  Willes,  J., 

I  suggesting  the  necessary  averments  in  a  declaration  in  such  cases,  wholly 

j  omits  any  mention  of  an  invitation,  implied  or  otherwise.    The  facts  essential 

to  a  good  declaration,  he  says,  are  "that  the  plaintiff  had  license  to  go  on 

the  [private]  road;  that  he  was  in  consequence  accustomed  to,  and  likely  to, 

•  pass  along  it;  that  the  defendant  knew  of  that  custom  and  probability;  that 

the  defendant  negligently  placed  slates  in  such  manner  as  to  be  likely  to  prove 

dangerous  to  persons  driving  along  the  road;  and  that  plaintiff  drove  along 

the  road,  and  was  injured." 

In  the  late  case  of  Heaven  t.  Pender,  11  Q.  B.  Div.  503.  it  is  said  that  a 
more  accurate  and  satisfactory  ground  of  recovery,  embracing  all  casee  of  im- 
plied invitation,  is  to  be  found  In  the  proposition  that  whenever  one  person 
is  by  circumstances  placed  in  such  a  position  with  regard  to  another  that 
every  one  of  ordinary  prudence  would  recognize  that,  if  he  did  not  use  ordi- 
nary care  and  skill  in  his  .own  conduct  with  regard  to  these  circumstances, 
he  might  cause  danger  of  injury  to  the  person  or  property  of  tlie  other,  a  duty 
arises  to  use  ordinary  care  and  skill  to  avoid  such  danger. 

However  this  may  be,  the  plirase  "implied  invitation,"  in  its  real  value 
and  signlflcance  as  derived  from  its  application  in  theadjudged  cases,  imports 
knowledge  by  the  defendant  of  the  probable  use  by  the  plaintiff  of  the  de- 
fendant's property,  so  situated  and  conditioned  as  to  be  open  to,  and  likely  to 
be  subjected  to,  such  use;  and  it  may  be  concluded  that,  while  mere  permis- 
sion is  not  invitation,  it  may  be  implied  from  acquiescence  by  the  owner  in 
the  accustomed  use  of  his  property  by  the  public,  so  long  in  the  same  condi- 
tion that  it  might  reasonably  be  expected  such  use  would  be  allowed  by  him 
to  continue;  or  when  be  knowingly  so  exposes  and  leaves  it  to  the  use  of 
children,  without  objection,  that  they,  following  their  natural  impulses, 
would  be  likely  to  go  upon  it;  and  in  either  case  it  is  his  duty  to  use  such 
care,  commensurate  with  tlie  danger  arising  from  such  use,  as  an  ordinarily 
prudent  person  would  under  the  circumstances.  Hence,  where  a  railroad 
company  has  for  a  long  time  permitted  the  public,  including  children,  to 
travel  and  pass  habitually  over  its  road,  at  a  given  point,  without  objection 
or  hinderance,  it  should,  in  the  operation  of  its  trains  and  management  of 
its  road,  so  long  as  it  acquiesces  in  such  use,  be  held  to  anticipate  the  contin- 
uance thereof;  and  is  bound  to  exercise  care  accordingly,  having  due  regard 
to  such  probable  use,  and  proportioned  to  the  probable  danger  to  persons  so 
using  its  road;  and  it  is  negligence  for  the  servants  of  such  company  to  know- 
ingly interpose  any  new  danger  without  reasonable  precaution  against  injury 
therefrom. 

It  is  therefore  unimportant  whether  the  defendant's  liability,  so  far  as  this 
question  of  negligence  is  concerned,  be  placed  upon  the  ground  of  implied 
invitation,  or  be  referred  to  that  other — and,  as  is  said,  more  satisfactory  and 
accurate — statement  of  the  rule  announced  in  Heaven  v.  Pender,  mipra. 
Tested  by  either,  the  defendant,  knowing  of  the  probable  use  of  its  roadway 
by  children,  from  the  previous  habitual  use  thereof  by  the  public,  long  acqui- 
esced in  by  the  defendant,  ought  reasonably  to  have  -anticipated  such  use  by 
the  plaintiff  and  other  children;  and  its  servants,  in  placing  and  leaving  the 
unexploded  torpedo,  an  innocent  looking,  buf  highly  dangerous  and  destruc- 
tive, article,  wiiere  they  might  reasonably  anticipate  plaintiff  and  other  chil- 
dren would  be  likely  to  go  and  handle  it,  and  be  Injured,  thus  placing  a  new 
and  bidden  danger  in  their  way,  without  notice  or  warning,  failed  to  use  such 
care  as  a  person  of  ordinary  prudence  would  and  ought  under  the  circum- 
stances. 
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If  it  be  conceded,  as  the  defendant  claims,  the  boy  Brown  was  a  wrong- 
doer  in  going  upon  its  track,  and  there  picking  up  the  torpedo,  and  could  not, 
for  that  reason,  recover  for  any  injuiy  done  him,  it  by  no  means  follows  that 
the  pliiintiif  is  in  no  better  situation,  and  is  likewise  precluded.  It  is  not  to 
be  inferred  from  the  amended  petition  that  the  plaintiff  was  on  the  rail- 
road track  at  the  time  the  torpedo  was  left  there,  or  when  Brown  picked  it 
up,  or  when  it  exploded,  causing  the  injury.  It  does  not  appear  the  plaintiff 
was  In  fault,  or  where  he  might  not  lawfully  be.  Admitting  Brown  was  on 
the  track  without  right, — was  even  a  volutary  wrong-doer  when  he  picked  up 
the  torpedo, — it  was  so  picked  up  by  reason  of  its  having  been  left  exposed  by 
defendant's  negligence,  and  where  it  might  reasonably  have  anticipated  it 
would  be  found  and  handled.  It  was  exploded  as  a  consequence  of  its  being 
so  found  by  an  irresponsible  agent, — at  least  one  ignorant  of  the  peril,  or  in- 
capable of  comprehending  its  presence  or  imminence,  or  exercising  care, — and 
the  plaintiff  was  merely  attracted  by  curiosity  to  Brown,  who  took  the  tor- 
pedo off  the  track.  It  can  hardly  be  said  that  any  fault  or  neglect  can  be  im- 
puted to  plaintiff:  and  is  the  defendant  any  the  less  liable  to  him  because  the 
wrong  of  Brown  combined  with  the  defendant's  negligence  to  cause  the  in- 
jury he  has  suffered?  We  apprehend  not.  Lane  v.  Atlantic  Works,  111 
Mass.  136. 

2.  Having  seen  that  the  facts  stated  in  the  amended  petition  are  sufficient 
to  make  a  case  of  negligence  on  the  part  of  the  defendant's  servants,  the  next 
question  is,  was  that  negligence  the  proximate  cause  of  the  plaintiff's  injury? 
The  claim  is  that  the  casual  connection  between  the  injury  and  the  negligent 
act  is  broken  by  the  intervention  of  the  boy  Brown,  and  that  his  wrongful  or 
careless  act  was  the  immediate  cause  of  the  injury  to  plaintiff.  This  does  not 
seem  to  be  much  insisted  upon.  And,  indeed,  si  nee  the  leading  case  of  Lynch 
V.  Nurdin,  1  Q.  B.  29,  there  is  an  almost  unbroken  line  of  authorities  to  the 
effect  that  such  intervening  cause  cannot  affect  the  liability  of  the  negligent 
party.    This  will  be  seen  from  a  brief  reference  to  some  of  the  decided  cases. 

In  Lynch  v.  Nurdin,  supra,  the  defendant's  servant  left  his  cart  and  horse 
half  an  hour  in  the  open  street,  at  the  door  of  the  house  in  which  the  servant 
remained  during  that  period.  The  plaintiff,  a  child  between  six  and  seven 
years  old,  and  several  other  children,  came  up,  and  began  to  play  with  the 
horse,  and  climb  into  the  cart  and  out  of  it.  While  the  plaintiff  was  getting 
down  from  it,  another  boy  made  the  horse  move,  in  consequence  of  which  the 
plaintiff  fell,  and  the  cart  passed  over  his  leg,  breaking  it.  The  plaintiff  had  a 
verdict.  Lord  Denman,  C.  J.,  in  sustainingtlie  verdict,  says :  "It  is  urged  that 
the  mischief  wits  not  produced  by  the  mere  negligence  of  the  servant,  but,  at 
most,  by  that  negligence  in  combination  with  two  other  active  causes, — the 
advance  of  the  horae  in  consequence  of  his  being  excited  by  the  other  boy, 
and  the  plaintiff's  improper  conduct  in  mounting  the  cart,  and  so  committing 
» trespass  on  the  defendant's  chattel.  On  the  former  of  these  two  causes  no 
great  stress  was  laid,  and  I  do  not  apprehend  that  it  can  be  necessary  to  dwell 
upon  it  at  any  length;  for,  if  I  am  guilty  of  negligence  in  leaving  any  thing 
dangerous  in  a  place  where  I  knew  it  to  be  extremely  probable  that  some 
other  person  will  unjustiQably  set  it  in  motion  to  the  injury  of  a  third  person, 
and  if  that  injury  should  be  so  brought  about,  I  presume  that  the  sufferer 
might  have  redress  by  action  against  both  or  either  of  the  two,  but  unques- 
tionably ag»inst  the  first."  And  this  case  also  decides  tliat  the  defendant 
was  liable,  althougli  his  negligence  was  omission,  and  not  commission,  con- 
sisting merely  in  leaving  the  horse  and  cart  unattended,  and  although  the 
plaintiff,  when  injured,  was  a  trespasser.  Speaking  on  these  subjects  the 
court  says:  "If  large  .parties  of  young  children  might  reasonably  be  expected 
to  resort  to  the  spot,  it  would  be  hard  to  say  that  a  case  of  gross  negligence 
was  not  fully  established;"  and,  again:  "Supposing  the  fact  to  be  ascertained 
that  the  plaintiff  merely  indulged  the  natural  instincts  of  a  child  in  amusing 
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himself  wi&  the  empty  cart  and  deserted  horse,  tboagh  a  trespasaor,  the  de^ 
fendant  cannot  be  permitted  to  avail  himself  of  that  fact." 

In  Jllidge  v.  Goodtoin,  5  Oar.  &  F.  192,  the  defendant's  cart  and  horse  were 
left  standing  in  the  street  without  any  one  attending  them.  A  person  came 
iJong  and  whipped  the  horse,  which  caused  it  to  I»ck  the  cart  against  the 
plaintiff's  window.  It  was  urged  that  the  man  who  whipped  the  horse,  and 
not  the  defendant,  was  liable.  It  was  also  contended  that  the  bad  manage- 
ment  of  the  plaintiff's  shopman  had  contributed  to  the  injury.  Bat  Tindal, 
C.  J.,  ruled  that,  even  if  this  were  believed,  it  would  not  avail  as  a  defense. 
"If,"  he  says,  "a  man  chooses  to  leave  a  cart  standing  on  the  street,  he  will 
take  the  risk  of  any  mischief  that  may  be  done." 

Clark  V.  CTtambiers,  8  Q.  B.  Div.  327,  is  another  case  directly  in  point  on  this 
question.  The  defendant  who  was  in  the  occupation  of .  certain  premises 
abutting  on  a  private  way,  consisting  of  a  carriage  road  and  footway,  had 
erected  a  barrier  across  the  carriage  way.  Some  persons,  without  defendant's 
authority,  removed  a  part  of  the  barrier  from  the  carriage  way,  and  placed  it 
across  the  footpath.  The  plaintiff,  on  a  dark  night,  while  passing  upon  the 
footpath,  ran  against  the  barrier,  and  was  injured.  In  holding  that  the  de- 
fendant was  liable,  notwithstanding  the  fact  that  the  immediate  cause  of  the 
accident  was  the  intervening  act  of  the  tliird  party  in  removing  the  barrier  to 
the  footpath  from  the  carriage  way.  Lord  Cockbubn  observed:  "On  the  part 
of  the  plaintiff  it  was  contended  that,  as  tlie  act  of  the  defendant  in  placing 
a  dangerous  Instrument  in  the  road  had  been  the  primary  cause  of  the  evil, 
by  affording  the  occasion  for  its  being  removed  and  placed  on  the  footpath^ 
and  so  causing  the  injury  to  the  plaintiff,  he  was  responsible  in  law  for  the 
consequences."  Numerous  authorities  were  cited  in  support  of  this  position^ 
And  after  referring  with  approval  to  Lynch  v.  Nurdin,  tupra,  and  Illidge  ▼. 
ffoodwin,  srtpra,  and  many  other  cases.  Lord  CocKBtTKN  concludes:  "It  ap^ 
pears  to  us  that  a  man  who  leaves  in  a  public  place  along  which  persons,  and 
among  them  children,  have  to  pass,  a  dangerous  machine  which  may  be  fatal 
to  any  one  who  touches  it,  and  without  precaution  against  mischief,  is  not 
only  guilty  of  negligence,  but  of  negligence  of  a  very  reprehensible  charac- 
ter, and  not  the  less  so  because  the  imprudent  and  unauthorized  act  of  an- 
'  other  may  be  necessary  to  realize  the  mischief  to  which  the  negligence  of  the 
defendant  has  given  occasion." 

Lyneh  v.  Nurdin  has  been  generally  followed  in  tiliis  country.  We  deem 
it  unnecessary,  however,  to  refer  to  any  of  the  American  cases  except  Paatena 
V.  Adams,  49  Cal.  87.  and  Lane  v.  Attavtio  Works,  111  Mass.  186.  In  the 
former,  the  defendants  had  negligently  piled  lumber,  and  left  it  in  an  unsafe 
condition.  Plaintiff  was  standing  near  it,  and  another  person  negligently 
drove  against  it,  causing  it  to  fall  on  plaintiff,  whereby  he  was  injur^.  It 
was  contended  that  the  defendants'  negligence  was  only  the  remote,  while  the 
driver's  was  the  immediate  cause  of  the  injury,  and  therefore  the  defendant 
was  not  liable.  But  it  was  beld  by  the  court  that,  "if  the  timbers  were 
negligently  piled  by  defendants,  the  negligence  continued  until  they  were 
thrown  down,  and  (concurring  with  the  action  of  the  driver)  was  a  direct 
and  proximate  cause  of  the  injury  sustained  by  plaintiff." 

In  the  latter  case,  {Lane  v.  Atlantic  Works,)  the  defendant  carelessly  left 
a  truck  loaded  with  iron  on  a  public  street  in  Boston.  The  iron  was  so  negli- 
gently placed  on  the  truck  that  it  would  easily  fall  off.  The  plaintiff,  a  boy 
seven  years  old,  was  walking  along  the  street,  when  he  was  called  by  a  boy 
twelve  years  old  to  come  over  and  see  him  move  the  truck.  The  plaintiff 
went  over,  and  stood  near  the  truck  while  the  other  boy  was  attempting  to 
move  it.  In  consequence  of  the  motion  thus  given  the  truck  by  tlte  other 
boy.  the  iron  rolled  off,  and  injured  the  plaintiff's  legs.  Govt,  J.,  in  the 
opinion  of  the  court,  disposes  of  the  question  now  under  consideration  as  fol- 
lows: "In  actions  of  this  description  the  defendant  is  liable  for  the  natural 
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and  probable  consequence  of  his  negligent  act  or  omission.  The  injury  must 
be  the  direct  result  of  the  misconduct  charged.  But  it  will  not  be  considered 
too  remote  if,  according  to  the  usual  experience  of  mankind,  the  result  ought  to 
have  been  apprehended.  The  act  of  a  third  person  intervening  and  con- 
tributing a  condition  necessary  to  the  injurious  effect  of  the  original  negli- 
gence will  not  accuse  the  first  wrong-doer,  if  such  act  ought  to  have  been 
foreseen.  The  original  negligence  still  remains  a  culpable  and  direct  cause 
of  the  injury.  The  test  is  to  be  found  in  the  probable  injurious  consequences, 
which  were  to  be  anticipated,  not  in  the  number  of  subsequent  events  and 
agencies  which  might  arise."  In  that  case  it  was  held  immaterial  whether 
the  act  of  the  boy  in  moving  the  truck,  and  thus  causing  the  iron  to  fall  upon 
the  plaintiff,  was  mere  negligence  or  voluntary  wrong-doing.  And  see  Nagel 
V.  Missouri  Pae.  R.  Co.,  75  Mo.  653;  Binford  v.  Johnston,  82  Ind.  426; 
"Whart.  Neg.  85. 

In  this  case  the  plaintiff,  when  injured,  was  free  from  fault,  and  where  he 
might  lawfully  be.  He  was  not  instrumental  in  any  way  in  bringing  about 
the  disaster,  nor  chargeable  with  Brown's  conduct  or  agency  therein.  The 
defendant,  by  its  negligent  act  and  omission,  in  placing  and  leaving  the  tor- 
pedo where  it  was  found  and  picked  up  by  Brown,  rendered  the  plaintiff's  in- 
jury possible  and  probable;  and  the  danger  of  injuries  resulting  from  some 
one  picking  up  and  handling  an  instrument  of  the  kind  described  in  plaintiff's 
amended  petition,  left  upon  the  defendant's  track  at  the  place  and  under  the 
circumstances  therein  stated,  would  have  been  reasonably  anticipated  by  a 
person  of  ordinary  care  and  prudence.  The  act  of  Brown,  therefore,  was  but 
a  contributing  condition  which  defendant's  servantsought  to  have  anticipated 
as  a  probable  consequence  of  their  negligent  act  or  omission,  while  their  neg- 
ligence remained  the  culpable  and  direct  cause  of  the  injury  suffered  by 
plaintiff. 

3.  It  remains  to  be  considered  whether,  from  the  statements  of  the  amended 
petition,  the  acts  and  conduct  of  the  defendant's  agents  and  servants,  con- 
stituting the  negligence  therein  charged,  were  so  within  the  scope  of  their 
employment  as  to  make  the  defendant  liable  for  the  injuries  thereby  done  to 
the  plnintiff.  It  is  claimed  they  were  not,  because  it  is  alleged  that  the  tor- 
pedoes were  wantonly  placed  upon  the  defendant's  track  by  its  servants  when 
and  where  there  was  no  necessity  or  occasion  for  their  use.  It  appears  from 
the  pleading  "that  the  defendant,  in  using  and  operating  its  road  and  trains," 
carried  these  torpedoes  on  its  trains  to  be  used  by  its  servants  in  the  manage- 
ment and  operation  of  its  trains;  that  the  defendant's  servants,  then  en- 
gaged in  the  management  of  one  of  defendant's  trains  having  torpedoes  upon 
it,  took  these  torpedoes  from  the  train,  and,  while  so  in  the  control  and  man- 
agement of  the  train,  wantonly  placed  them  on  the' track;  "that  defendant 
BO  csirelessly  and  negligently  conducted  itself  in  the  management  of  its  said 
train  of  cars  that  it  carelessly  failed  to  explode  and  destroy  all  of  the  torpe- 
does, but  negligently  left  one  exposed  and  unexploded  on  its  track,"  etc. 

The  railroad  company,  having  intrusted  to  its  servants  the  control  and 
management  of  its  train  of  cars,  and  the  custody  of  these  dangerous  ex- 
plosive articles  to  be  used  by  them  on  its  road,  in  the  operation  and  manage- 
ment of  the  train,  necessarily  confided  to  some  extent  in  the.  judgment  and 
discretion  of  the  servants  in  their  use.  The  authority  to  the  servants  was  to 
use  the  torpedoes  on  the  road  in  the  management  of  the  train.  The  real 
ground  for  claiming  that  the  defendant  is  not  liable  is  that  they  were  used  at 
a  time  and  in  a  manner  not  within  their  instructions  or  authority.  But  the 
defendant  must  be  held  to  have  taken  upon  itself  the  risk  of  errors  of  judg- 
ment on  the  part  of  the  servants,  and  in  the  exereise  of  the  discretion  con- 
fided to  them;  and  to  be  liable  for  their  misjudgment  and  abuse  of  discretion 
in  the  use  of  them.  Nor  does  thefact  that  the  conduct  of  the  servants,  con- 
stituting the  negligence  complained  of,  was  a  violation  of  their  duty  to  the 
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defendant,  or  was  needless,  reckless,  or  wanton,  exonerate  the  defendant.  A 
master  does  not  ordinarily  authorize  or  expect  negligence  in  the  servant. 
Reasonable  care  and  fidelity  in  his  employment  is  a  part  of  the  servant's  en- 
gagement; and  every  act  of  negligence  on  his  part  is  in  some  sense  a  viola- 
tion of  bis  duty  to  the  master,  and  a  deviation  from  his  authority. 

The  case  of  Hoffman  v.  Keuo  York  Cent.  &  H.  R.  R.  Co.,  87  N.  Y.  25.  so 
accords  with  our  views  on  this  subject  that  we  forbear  any  extended  review 
of  the  numerous  other  cases  sustaining  them.  In  that  case  the  plaintiff,  a 
boy  eight  years  of  age,  jumped  on  the  steps  of  a  car  in  a  passenger  train  upon 
the  defendant's  road,  and  sat  down  upon  the  platform  of  the  car.  He  was 
kiclied  from  the  car  by  the  conductor  or  brakeman  while  the  train  was  run- 
ning at  a  speed  of  about  10  miles  an  hour,  and  was  injured.  By  the  regula- 
tions of  the  defendant,  in  force  at  the  time,  the  conductor  bad  charge  of  the 
train,  and  was  responsible  for  its  safe  and  proper  management;  andbrakemen 
and  other  servants  thereon  were  subject  to  his  ordea-s.  He  was  authorized  to 
remove  from  the  cars  persons  who  should  refuse  to  pay  their  fare,  or  were 
drunk,  riotous,  or  unruly;  but  must  be  governed  by  the  provisions  of  tlie  law 
in  so  doing.  The  law  then  in  force  provided  that  "if  any  passenger  shall  re- 
fuse to  pay  bis  fare  it  shall  be  lawful  for  the  conductor  to  put  him  and  his 
baggage  out  of  the  car,  using  no  unnecessary  force,  at  any  usual  stopping- 
place,  or  near  any  dwellings,  on  stopping  the  train."  It  was  held  that  the 
defendant  was  liable,  and,  in  the  opinion  of  the  court,  Andrews,  C.  J.,  says: 
"Assuming  the  case  made  by  the  plaintiff,  the  act  [of  kicking  him  from  the 
car]  was  flagrant,  reckless,  and  illegal;  but  the  point  is,  was  it  within  the 
scope  of  the  employment?  The  removal  of  trespassers  from  the  cars  was,  arf 
we  hold,  within  the  implied  authority  of  the  defendant's  servants  on  its  train. 
The  fact  that  they  acted  illegally  in  removing  the  plaintiff  while  the  train  was 
in  motion  does  not  exonerate  the  defendant. '  *  *  *  No  doubt  the  kicking 
of  the  boy  off  the  car  was  not  only  a  wrong  to  the  plaintiff,  but  was  a  viola- 
tion of  the  duty  which  the  train  servants  owed  to  the  defendant  to  exercise 
proper  care  in  executing  the  authority  confided  to  them;  but,  in  most  cases 
where  the  master  has  been  held  liable  for  the  acts  of  the  servant,  the  tortious 
act  was  a  breach  of  the  servant's  duty.  In  this  case  authority  t»  remove  the 
plaintiff  from  the  cars  was  vested  in  the  defendant's  servants.  The  wrong 
consisted  in  the  time  and  mode  of  exercising  it.  For  this  the  defendant  is 
responsible,  unless  the  brakeman  used  his  authority  as  a  mere  cover  for  ac- 
complishing an  independent  and  wrongful  purpose  of  his  own." 

So  it  may  be  said  in  this  case  that  at  most  it  appears  that  the  defendant's 
servants,  while  acting  in  its  business  and  within  the  scope  of  their  employ- 
ment, deviated  from  the  line  of  their  duty  to  the  defendant,  and  disobeyed  its 
instructions.  In  so  deviating,  while  they  may  have  disregarded  their  instruc- 
tions, they  were  still  doing  their  employer's  work,  though  not  according  to 
their  instructions.    And  see  Quinn  v.  Power,  87  N.  Y.  535. 

We  are  therefore  of  opinion  that  the  plaintiff's  amended  petition  states  a 
cause  of  action,  and  that  the  demurrer  should  have  been  overruled.  The 
judgments  of  the  district  and  common  pleas  courts  are  reversed,  and  the 
cause  remiinded  to  the  common  pleas  court,  with  instructions  to  overrule  the 
demurrer,  and  for  further  proceedings. 

(45  Ohio  8t.  6»)  

Marmet  0.  State.    Hill  v.  Oitt  op  Cinciniiati.    Hatman  e.  Same. 

Fernberq  v.  Same.    Hahmeblt  v.  Same. 

(Suin-eme  Court  of  Ohio.    March  22,  1887.) 

1.  LiCKKSKS — FOWEBS  IN  KeLATION  TO. 

The  power  to  regulate  by  license,  and  to  compel  payment  of  a  reasonable  fee, 
may  be  maintained  when  a  special  benefit  is  conferred  at  tlie  expense  of  the  gen- 
eral public,  or  the  business  imposes  a  special  burden  on  the  public,  or  where  the 
business  is  injurious  to  or  involves  danger  to  the  public 


Digitized  by 


Google 


464  nOBTHEASTERN   BEPOBTEB.  [OhfO. 

2.   SaMK — CONWITUTIOHS  OF  OHIO. 

Save  only  as  controlled  by  section  18  of  ttie  scbednle,  whicb  relates  to  Intoxicat- 
ing liquors,  the  power  of  the  legislature  of  Ohio  to  license  and  tax  occupations 
is  as  broad  under  the  present  constitution  as  it  was  under  that  of  1802. 

8.  Same— Speofal  and  Local  Laws — Classes  of  Cities. 

Where  an  net  providing  for  licenses,  although  local  and  special  as  to  the  ends  to 
be  accomplished,  is  yet  general  in  its  terms  and  operation,  the  fact  that,  at  the.  time 
it  vent  into  effect,  there  was  but  one  city  of  the  class  and  grade  to  which  it  oould 
'PP'y<.does  not  render  it  nnconstitntiunal,  when  provision  is  made  lu  it  for  all  cit- 
ies which  may  afterwards,  by  growth  in  population,  be  entitled  to  be  so  graded  and 
classed.  Tested  by  this  rule,  the  Ohio  act  of  April  16,  1883,  as  amended  by  the  act 
of  March  25,  1884,  entitled  "An  act  to  provide  a  license  on  trades  •  •  •  in  cit- 
ies of  the  first  grade  of  the  first  class,"  etc.,  is  not  in  contravention  of  Const.  Ohio, 
art.  2,  2  26,  providing  that  "all  laws  of  a  general  nature  shall  have  a  uniform  op- 
eration throughout  toe  state." 

4.  Same — Penal  Psovisions. 

Nor  is  the  law  unconstltntional,  as  undertaking  to  make  crimtnal  In  one  locality 
an  act  which  elsewhere  would  be  innocent.  The  act  upon  which  the  statote  de- 
nounces the  penalty  is  merely  mahim  prohibitum,  and  the  provision  is  in  the  nature 
of  a  police  regulation,  enacted  for  the  purpose  of  enforcing  legitimate  local  require- 
ments. ' 

6,  Same— tJKiroBM  Taxation.      , 

Nor  is  the  law  unconstitutional  as  being  in  contravention  of  Const.  Obio,  art. 
12,  2  2,  which  provides  that  "laws  shall  be  passed  taxing,  by  a  uniform  rule,  all 
moneys,"  etc.,  "according  to  its  true  value,"  and  as  an  attempt,  under  form  of 
license,  to  raise  money  for  general  revenue.  It  is  not  the  property  upon  which  the 
license  is  imposed,  but'  tlie  use  of  it, — vehicles  not  being  taxed  unless  in  use  upon 

,     the  streets,  and  theaters  being  liable  only  when  in  operation. 

6.  SAMB— iNQUtSITOBlAL  PboOEEDINOS. 

Section  11  of  the  law  provides  that  when  the  rates  of  license  depend  tipon  the  re- 
ceipts of  profits  of  the  business,  or  upon  the  amount  of  the  business  done,  the  ap- 
plicant for  license  n\ay  be  examiiied  upon  such  matters,  and  may  be  required  to 
sabscribe  to  an  aiHdavit  that  he  has,  to  the  best  of  his  knowledge  and  belief,  truly 
answered  all  questions  touchingtheamountof  license.  Ifeld,  that  the  section  is  not 
nnconstitntional,  as  being  inquisitorial,  and  in  violation  of  the  right  by  which  the 
citizen  is  secure  against  nureasouable  searches  and  seizures. 

7.  Same — Discbiuination. 

The  fact  that  the  law  seems  to  discriminate  in  favor  of  farmers  (section  29)  does 
not  render  it  unconstitutional,  it  not  being  sliown  that  such  discrimination  is  not 
within  the  legislative  discretion. 

8.  Saxe— Vehicles. 

The  provision  in  the  law  licensing  vebicles,  and  grading  the  amount  to  be  paid 
by  the  number  of  horses  used  in  propelling  them,  is  a  Just  and  proper  exercise  of 
the  power  to  license. 

9.  Same— Second-Hand  Dbalebs. 

Dealers  in  second-hand  articles,  and  keepers  of  junk-shops,  may  properly  be 
classed  with  pawn-brokers  and  Iceepers  of  loap  offices,  and  the  imposition  of  a 
license  tax  ui>ou  such  occupations  is  a  proper  exercise  of  police  power. 

10.  Same— Livebt-Stables. 

Livery  and  sale  stables  may  also  be  subjected  to  such  a  tax. ' 

Jl.  Same— Collection  bt  Fine. 

The  provision  in  the  law  that  the  collection  of  the  license  fee  may  be  enforced 
by  fine  is  not  unreasonable  nor  illegal. 

Error  to  court  of  common  pleas,  Hamilton  county. 

Tlie  defendant,  F.  Marraet,  wiis  and  is  the  president  of  the  Marmet  Coal  & 
Coke  Company,  a  company  engaged  in  carrj'ing  on  in  the  city  of  Cincinnati 
the  business  of  buying  and  selling  coal  and  coke.  In  so  doing  they  employ 
about  50  wagons  and  100  head  of  horses.  These  the  company  returned  for 
taxation  as  the  personal  property  of  the  company  for  each  year;  and  It  pays, 
and  has  been  psiying,  taxes  thereon,  in  which  is  included  the  levy  for  street 
purposes.  Their  coal-yards  are  located  in  the  city  of  Cincinnati,  and  they  are 
engaged  in  both  the  wholesaleaud  retail  business.    The  plaintiff  in  error  Mar- 
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met  was  convicted  and  fined  in  the  police  court  of  the  city  of  Cincinnati,  upon  a 
charge  founded  on  provisions  of  the  act  of  April  16, 1883,  (80OhioI«ws,  129,) 
amended  March  25, 1884,  (81  Ohio  Laws,  78,)  entitled  "An  act  to  provide  a 
license  on  trades,  business,  and  professions  carried  on  in  cities  of  the  first  grade 
of  the  first  class,  and  providing  for  the  enforcement  and  collection  of  fines  and 
penalties  for  carrying  on  business  without  license,  and  for  other  purpssear;" 
the  charge  being  that  he  had  used  vehicles  upon  the  streets  of  the  city  of  Cin- 
cinnati without  first  obtaining  a  license  therefor.  A  petition  in  error  was 
filed  in  the  coui-t  of  common  pleas  of  Hamilton  county  to  reverse  the  judgment 
of  conviction.  The  last-named  court  afiirmed  the  judgment  below,  and  peti- 
tion is  filed  here  to  reverse  both  judgments.  Each  of  the  other  plaintiffs  in 
error  brought  suit  to  collect  money  claimed  to  have  been  illegally  exacted  by 
the  officers  of  the  city  in  compelling  the  taking  out  of  license.  The  courts  be- 
low sustained  demurrers  to  the  several  petitions,  and  dismissed  the  actions. 
Hill  is  owner  of  a  large  number  of  drays  and  sprinkling  carts  used  upon  the 
streets  of  the  city  of  Cincinnati.  Hayman  is  keeper  of  a  livery-stable,  and 
runs  vehicles.  Fernberg  is  a  dealer  in  second-hand  articles.  Hammerly  is 
the  proprietor  of  a  concert  hall. 

Baker  d:  Goodhue,  E.  &.  Hewitt,  and  L.  H.  Sioomstedt,  for  plaintiffs  in 
error.  Coppock,  Cox,  dt  Gallagher,  and  Wulsin  <£  Perkins,  for  defendants 
in  error. 

Speab,  J.  The  ground  urged  for  reversal  of  the  judgments  is  that  the 
law  referred  to  is  invalid  because  in  violation  of  the  constitution.  If  the  law, 
as  to  the  provisions  involved  in  this  inquiry,  is  shown  to  be  clearly,  palpably, 
in  conflict  with  the  constitution,  so  that  there  is  no  doubt  or  hesitancy  in  the 
mind  of  the  court,  it  should  be  so  held.  But  if  there  be  any  doubt  upon  the 
subject,  that  should  be  solved  in  favor  of  the  law,  and  the  court  should  decline 
to  interfere;  for  if  a  law  has  been  enacted  which  is  simply  unwise,  and  does 
not  infringe  upon  any  constitutional  limitation,  the  only  remedy  is  by  resort 
to  the  law-making  power  to  procure  its  repeal. 

The  first  section  of  the  act  provides  "that,  in  cities  of  the  first  grade  of  the 
first  class,  no  person  shall  be  engaged  in  any  trade,  business,  or  profession 
hereinafter  mentioned  until  he  or  she  shall  have  obtained  a  license  therefor, 
as  hereinafter  provided."  The  second  section  provides  that  "any  person  who 
shall  violate  any  of  the  provisions  of  this  act  stiiEill  be  deemed  guilty  of  a  mis- 
demeanor, and,  upon  conviction  thereof,  shall  be  punished  by  a  fine,"  etc. 
The  section  relating  to  vehicles — which  is  section  29,  as  amended  March  25, 
1884,  (81  Ohio  Laws,  78,)— provides  that  "the  owners  of  all  vehicles  used  upon 
thestreetsof  the  city  shall  pay  annual  license  fees,  as  follows:  •  •  •  For 
each  one-horse  cart,  $3;  for  each  one-horse  dray  or  truck,  $5;  for  each  two- 
horse  wagon  used  for  hauling  boilers,  engines,  safes,  stone,  brick,  lumber, 
logs,  or  merchandise,  $15;  •  •  •  for  each  wagon  not  before  mentioned 
drawn  by  one  horse,  9^;  drawn  by  two  horses,  $10;  drawn  by  three  horses, 
$15;  drawn  by  four  horses,  $20,"  etc.  The  requirement  is  not  to  apply  to 
vehicles  used  by  farmers  marketing  the  products  of  their  farms,  as  for  hauling- 
produce  into  such  city;  nor  to  gardeners,  fruit  growers, or  florists;  nor  to  any 
person  living  without  such  city,  engaged  in  farming,  gardening,  or  huckster- 
ing, hauling  goods  or  merchandise  to  or  from  such  city;  nor  to  any  person 
living  without  such  city  who  may  go  in  or  out  in  any  sulky,  buggy,  or  carriage; 
but  dairymen  living  without  are  to  pay  license  upon  their  vehicles  used  upon  the 
streets, — $3  for  a  one-horse  wagon,  $6  for  a  two-horse  wagon,  and  $10  for  a 
three  or.  four-horse  wagon.  Section  22  requires  every  proprietor  of  a  theater, 
concert  hall,  etc.,  to  pay  license  according  to  seating  capacity,  varying  from 
$5  per  day  to  $200  per  year  where  tlie  capacity  is  less  than  975  persons,  and 
over  that  number  from  same  amount  per  day  to  $300  per  year.  Section  26 
r^quhres  keepers  of  livery,  sale,  and  boarding  stables  to  pay  license  graded  ao- 
v.l2H.E.no.6— 30 
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cording  to  gross  receipts;  those  whose  annual  receipts  are  $15,000  and  over, 
$25;  and  those  whose  receipts  are  less  than  that  sum,  $15.  Section  35  re- 
quires every  dealer  in  second-hand  articles  and  licepers  of  junk-shops  to  pay  a 
license  of  $50. 

It  is  objected  that  this  act  is  of  a  general  nature,  and  that  It  is  void,  under 
section  26  of  article  2  of  the  constitution,  because  it  is  limited  in  its  operation 
to  cities  of  the  first  grade  of  the  first  class,  and  for  that  reason  does  not  have 
a  uniform  operation  throughotit  the  state;  that  it  is  therefore  a  special  act, 
and,  inasmuch  as  it  attempts  to  confer  corporate  powers,  is  in  conflict  with 
section  1  of  article  13  of  the  constitution,  which  prohibits  the  general  assem- 
bly from  passing  any  special  act  conferring  corporate  powers,  and  with  sec- 
tion 6  of  the  same  article,  which  enjoins  upon  that  body  the  duty  of  providing 
for  the  organization  of  cities  and  villages,  and  of  restraining  their  powers  of 
taxation  by  general  law. 

The  law  is  not  a  special  act.  It  is  local  and  special  as  to  the  ends  to  be  ac- 
complished, but  general  in  its  terms  and  operations,  applying  to  all  cities  of 
tlie  first  grade  of  tlie  first  class.  It  is  not  limited  to  such  city  as  may  have 
betn  in  that  class  and  grade  at  the  date  of  its  enactment.  At  that  time  Cin- 
cinnati was  the  only  city  in  the  state  answering  to  the  description;  but  there 
is  a  possibility,  not  to  say  certainty,  that  other  cities  in  the  state  will  increase 
in  population  so  that  they  will  pass  into  this  grade,  and  when  that  happens 
they  will  come  within  the  provisions  of  this  law.  In  this  respect  the  law  dif- 
fers essentially  from  that  in  review  in  the  case  of  State  v.  Mitchell,  31  Ohio 
St.  592.  That  law  was  made  applicable  only  to  cities  of  the  second  cluss  hav- 
ing a  population  of  31,000  at  the  lastffderal  census;  and  inasmuch  as  Colum- 
bus was  the  only  city  in  the  state  having  that  popuhition,  and  as  the  act  could 
apply  alone  to  that  city,  and  never  to  any  other,  and  as  it  undertook  to  confer 
corporate  powers,  this  court  held  it  to  be  in  conflict  with  section  1  of  article 
13,  and  therefore  void.  A  like  objection  was  found  to  exist  against  the  act 
under  consideration  in  the  case  of  State  v.  Pugh,  43  Ohio  St.  98,  and  the  dis- 
tinction above  indicated  is  made  apparent  with  great  clearness  and  force  in 
.the  opinion  rendered  by  the  present  chief  justice.  The  classification  provided 
for  by  sections  1545  and  1547  of  the  Revised  Statutes  has  been  sustained,  by 
repeated  adjudications  of  this  court,  incases  involving  questions  as  to  the  con- 
ferring of  corporate  powers,  as  to  assessment,  and  as  to  governmental  regula- 
tion, and  it  is  too  late  now  to  question  the  validity  of  those  sections.  The 
city  of  Cincinnati  comes  within  a  class  so  constituted,  and  the  law  applies 
equally  to  all  of  the  class  intended  to  be  affected  by  it;  and  hence,  within  tlie 
spiiit  of  the  decisions  referred  to,  has  a  uniform  operation  throughout  the 
state.  We  need  not  stop  to  inquire  whether  the  act  does  or  does  not  confer 
corporate  powers.    It  is  not  open  to  the  objection  urged  under  this  head. 

Another  objection,  in  sutistance like  the  one  just  considered,  is  that  the  law 
undertakes  to  make  criniinal  in  one  locality  an  act  which  elsewhere  would  be 
innocent.  Ex  parte  Falk,  42  Ohio  St.  638,  is  (Uted  in  support  of  this  point. 
The  act  in  review  in  that  case  sought  to  punish  any  person  found  in  any  city 
of  the  first  grade  of  the  first  class,  or  within  four  miles  thereof,  having 
burglar's  toiils  in  his  possession.  In  the  opinion  of  Oeey,  J.,  the  power  of 
the  general  assembly  to  pass  penal  statutes,  which  are  local  and  even  special 
in  cliaiacter,  is  fully  recognized.  But,  inasmuch  as  there  could  be  no  con- 
viction under  the  law  unless  it  were  shown  that  the  defendant  had  such 
possession  to  aid  in  the  commission  of  an  unlawful' act  when  favorable  oppor- 
tunity presented.thus  showing  an  act  not  merely  immoral,  but  plainly  vicious, 
and  of  a  serious  and  dangerous  character, — a  crime  malum  in  He,  a  wrong  to 
society  in  every  part  of  the  state,  and  one  which  might  properly  be  made 
punishable  by  statute  throughout  the  state  as  a  criminal  offense, — the  legis- 
lation could  not  be  maintained.  The  court  regarded  classification  by  popu- 
lation  not  proper  classification  with  reference  to  the  subject-matter  of  the  act. 
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Had  the  law  dealt  with  acts  merely  mala  prohibita,  and  had  the  provision 
been  in  the  nature  of  police  regulations,  enacted  for  the  purpose  of  enforcing 
ipgitiniHte  local  requirements,  it  is  clear  that  a  different  question  would  have 
been  presented.  The  offense  which  we  are  considoiing  is  wholly  different  in 
its  nature  from  that  of  which  Falk  was  convicted.  It  is  wrong  only  because 
prohibited,  and  the  prohibition  is  of  use  only  where  the  needs  of  dense  popu- 
lation require  it.  In  the  rural  districts,  and  in  many  of  the  smaller  munici- 
palities, no  necessity  for  it  exists. 

It  is  further  urged  that  the  sections  quoted  are  in  conflict  with  section  2  of 
article  12  of  the  constitution,  which  provides  that  "laws  shall  be  passed  tax- 
ing by  a  uniform  rule  all  moneys,"  etc.,  "according  to  its  true  value;"  and  is 
an  attempt,  under  form  of  license,  to  raise  money  for  general  revenue.  Sec- 
tion 29,  if  regarded  as  imposing  a  tax,  dofs  not  purport  to  tax  property ;  neither 
does  it.  An  owner  may  use  upon  his  own  premises,  and  be  may  manufacture 
and  may  sell,  any  number  of  vehicles  without  coming  within  the  provisions 
of  this  section.  Only  when  he  desires  to  use  such  vehicles  upon  the  streets 
must  he  pay  the  annual  license  fee.  And  as  to  sections  22,  26,  and  35  the 
same  distinction  may  be  made.  As  to  theaters,  where  this  is  a  tax  on  the 
property,  every  theater  would  have  to  pay,  whether  in  operation  or  not;  but 
the  license  is  required  only  of  those  in  operation.  The  burden  is  placed  upon 
tlie  occupation,  and  not  upon  the  property  used  in  the  occup^ion.  The 
power  t6  tax  or  regulate  by  license  arises  from  the  general  legislative  power 
given  by  section  1  of  article  2  of  the  constitution,  and  is  not  derived  from 
section  2  of  article  12.  The  latter  section  is  but  a  limitation  upon  the  taxing 
power;  and  it  has  been  often  held  that  the  requirement  of  this  section  is 
simply  that  taxes  upon  property,  as  such,  shall  be  by  a  uniform  rule,  but  that 
this  does  not  impair  the  power  of  the  general  assembly  to  use  its  discretion 
when  the  burden  is  not  placed  upon  property.  The  last-named  section  by  no 
means  exhausts  the  taxing  power.  The  provision  in  section  38,  that  all 
moneys  received  from  licenses  upon  vehicles  shall  be  placed  to  the  credit  of 
the  street-repairing  fund,  would  seem  to  refute  the  claim  that  the  money 
from  this  source  is  raised  for  general  revenue;  although  it  would  not  neces- 
sarily follow,  even  if  it  were  required  to  be  placed  to  the  credit  of  the  general 
fund,  that  the  purpose  of  the  law  was  exclusively  the  raising  of  general  rev- 
enue, because  no  impediment  exists  to  placing  in  one  fund  moneys  intended 
for  different  purposes.  So  other  moneys  arising  from  licenses,  though  re- 
quired to  be  placed  to  the  credit  of  the  general  fund,  do  not  by  reason  of  that 
fact  become  general  revenue.  If  revenue  is  necessarily  beneficial  to  all  the 
people  within  the  jurisdiction  in  which  it  is  raised,  it  may  then  be  classed  as 
general  revenue;  otherwise  it  is  special.  In  a  general,  popular  sense,  it  may 
be  said  that  improvement  or  repair  in  one  portion  of  the  city  tends  to  the 
benefit  of  all  portions;  and  that,  in  like  sense,  police  supervision  and  protec- 
tion as  to  things  which  may,  if  not  supervised,  become  harmful,  tends  to  the 
benefit  of  all  citizens.  But  this  cannot  be  affirmed  to  be  true  in  a  legal  sense. 
It  is  not  so  necessarily.  That  the  receipts  from  these  licenses  are  devoted  to 
the  general  revenue  in  the  legal  sense  is  not  made  apparent. 

It  is  urged,  too,  that  the  last  clause  of  section  29  makes  discriminations  in 
favor  of  farmers,  marketing  the  products  of  their  own  farms,  which  are  un- 
just; and  that  this  invalidates  the  law.  Such  products  ordinarily  embrace 
the  necessaries  of  life,  without  which  the  people,  and,  to  some  extent,  domes- 
tic animals,  could  not  subsist;  and  it  is  not  unfair  to  assume  that  this  con- 
sideration liad  weight  with  the  legislature  in  making  the  discriminations  re- 
ferred to.  Other  reasons  may  have  been  within  the  knowledge  of  that  body 
which  are  not  here  disclosed,  and  do  not  occur  to  us.  However,  it  is  enough 
to  say  that  it  is  not  sliown  that  such  discriminations  are  not  within  the  legis- 
lative discretion.  It  may  be  added  that  absolute  equality  as  to  burdens, 
whether  applied  to  taxes  or  other  subjects  of  legislation,  is  not  be  expected  in 
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our  laws.  The  wifidom  of  miin  has  not  devieed  a  system  of  equalizing  bur- 
dens so  perfect  in  its  application,  and  so  thorough  in  its  enforcement,  as  to 
leave  no  room  for  adverse  comment  or  criticism. 

Section  11  of  the  law  is  objected  to  as  inquisitorial,  and  in  violation  of  the 
constitutional  right  by  which  the  citizen  is  secure  against  unreasonable 
searches  and  seizures.  The  section  provides  that  when  the  rates  of  license 
depend  upon  the  receipts  or  profits  of  the  business,  or  upon  the  amount  of 
business  done,  etc.,  the  applicant  for  license  may  be  examined  upon  such 
matters,  and  may  be  required  to  subscribe  to  an  affidavit  that  he  has,  to  the 
best  of  his  knowledge  and  belief,  truly  answered  all  questions  touching  the 
amount  of  license.  Any  false  statement  is  made  a  misdemeanor  punishable 
as  provided  in  section  2.  If  this  section  is  ascertained  to  be  wholly  void, 
then  a  like  infirmity  attaches  to  many  sections  of  other  laws  now  in  force. 
The  first  four  chapters  of  the  title  upon  the  subject  of  taxation,  (1  Bev.  St. 
524,)  and  the  practice  which  has  grown  up  under  them,  furnish  many  ex- 
amples of  prying  into  the  private  business  of  the  citizen,  attended  with  in- 
conveniences quite  as  marked  as  the  requirements  of  section  11  of  this  law. 
A  like  objection  is  urged  against  other  sections, — those  relating  to  the  effect 
to  be  given  certain  testimony  that  may  be  received  upon  a  proceeding  to  en- 
force the  penalty,  to  the  examination  of  places  of  business  by  city  officers  in 
order  to  see  that  licenses  are  taken  out  and  no  business  transacted  but  such 
as  the  license  permits,  etc.  As  to  these,  it  is  enough  to  say  that  the  questions 
sought  to  be  raised  are  not  in  the  cases  before  us.  Tliough  all  of  those  sec- 
tions were  eliminated,  the  law  would  remain.  They  are  not  so  interwoven 
with  the  sections  under  review  as  to  invalidate  them,  even  if  held  themselves 
to  be  invalid. 

Whether  the  authority  to  enact  laws  of  the  character  of  the  one  in  question 
shall  be  regarded  as  based  upon  the  police  power  of  the  government,  or  upon 
the  taxing  power,  is,  perhaps,  not  of  the  greatest  importance,  provided  the 
power  is  found  to  exist.  We  have  the  best  of  authority  for  the  oft-repeated 
aphorism  that  "there  is  no  magic  in  names."  The  enactment  provides  for 
the  regulation  of  relative  rights,  priviiiges,  and  duties,  as  between  individuals, 
for  the  conservation  of  order  and  the  discouragement  of  pernicious  employ- 
ments, or  of  such  as  may  become  so,  thus  keeping  its  object  apparently  within 
the  attributes  of  police  power,  (Cooley,  Tax'n,  586;)  but  we  need  not  con- 
cern ourselves  with  nice  and  finely-drawn  distinctions.  Both  the  police  and 
the  taxing  power,  including  power  of  assessment,  are  included  within  the 
general  legislative  power  vested  by  our  constitution  in  the  general  assembly. 

Of  the  police  power,  Kedfibld,  J.,  in  Thorpe  v.  RntloMi  4i  B.  R.  Co.,  27 
Yt.  140,  observes:  "This  police  power  of  the  state  extends  to  the  protection 
of  the  lives,  limbs,  health,  comfort  and  quiet  of  aU  persons,  and  the  protection 
of  all  property  within  the  state.  According  to  the  maxim,  sic  utere  tuo  tit 
aliemim  non  ladai,  which,  being  of  universal  application,  it  must,  of  oourse, 
be  within  the  range  of  legislative  action  to  define  the  mode  and  manner  in 
which  every  one  may  so  use  his  own  as  not  to  injure  others."  Again,  he 
speaks  of  it  as  the  power  "by  which  persons  and  property  are  subjected  to  all 
kinds  of  restraints  and  burdens  in  order  to  secure  the  general  comfort,  health, 
and  prosperity  of  the  state;  of  the  perfect  right  in  the  legislature  to  do  wliich 
no  question  ever  was,  or  upon  acknowledged  general  principles  ever  can  bCb 
made  so  far  as  natural  persons  are  concerned." 

Tiedeman,  in  his  work  on  Limitations  of  Police  Power,  at  page  194,  bas 
the  following:  "It  will  probably  not  be  disputed  that  every  one  has  a  right  to 
pursue  in  a  lawful  manner  any  lawful  calling  he  may  select.  The  state  can 
neither  compel  him  to  pursue  any  particular  calling,  nor  prohibit  him  from 
engaging  in  any  lawful  business,  providing  he  does  so  in  a  lawful  manner. 
It  is  equally  recognized  as  beyond  dispute  that  the  state,  in  the  exercise  of  its 
police  power,  is,  as  a  general  proposition,  authorized  to  subject  all  oocupa- 
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tions  to  a  reasonable  regulation,  when  such  regulation  is  required  for  l>he  pro- 
tection of  public  interests  or  for  the  public  welfare." 

Questions  germane  to  those  brought  in  review  here  have  been  considered 
by  this  court  in  several  cases,  to  which  attention  may  briefly  be  called, — in 
some  of  wbich  the  exactions  are  treated  as  diriKit  taxes  for  revenue  on  occupa- 
tions, in  others  as  assessments  on  account  of  benefits,  and  In  others  as  police 
regulations  merely. 

State  v.  Hihbard,  8  Ohio,  63,  was  an  action  of  debt  to  recover  the  tax 
assessed  upon  the  defendant  as  a  practicing  attorney.  Stai«  v.  Prouc^flt,  Id., 
was  a  lilce  action,  to  recover  a  tax  against  defendant  as  a  pl'iysician.  Judg- 
ment for  plaintiff  was  rendered  in  each  case. 

State  V.  Oazlay,  5  Ohio,  15.  was  likewise  an  action  to  recover  a  tax  against 
the  defendant  which  had  been  assessed  upon  him  as  a  practicing  attorney. 
The  tax  was  imposed  by  the  court  of  common  pleas  by  virtue  of  a  law  which 
authorized  such  imposition.  The  court  held  that  the  tax  was  not  a  poll,  but 
a  faculty,  tax;  and  that  it  might  be  legally  assessed  by  the  legal  tribunjils. 
It  is  not  shown  to  what  purpose  the  revenue  so  arising  was  devoted ;  but,  in- 
asmuch as  the  courts  could  avail  themselves  of  the  power  or  not,  it  is  a  fair 
inference  that  the  purposes  were  local. 

State  V.  Judges,  21  Oliio  St  I,  was  brought  to  test  the  right  of  the  judges 
of  the  court  of  common  pleas  of  Hamilton  county  to  exercise  the  powers  con- 
ferred upon  them  by  an  act  the  effect  of  which  was  to  constitute  the  receipts 
derived  from  the  ofiBces  of  cleric,  probate  judge,  sheriff,  treastirer,  recorder, 
and  auditor  of  Hamilton  county  public  moneys  belonging  to  the  county;  and 
to  provide  that,  after  paying  the  compensation  of  deputies,  etc.,  as  fixed  by 
the  judges  of  the  court  of  common  pleas,  the  salary  of  a  commissioner  of  costs 
and  fees,  appointed  by  the  judges,  and  stated  sums  to  each  of  the  ofiicers 
named,  the  residue  should  be  transferred  to  the  general  fund  for  the  use  of  the 
county.  The  act  was  held  to  be  of  a  local  nature,  the  object  not  being  tax- 
ation for  the  purpose  of  general  revenue,  but  to  limit  and  provide  for  the  pay- 
ment of  the  compensation  of  the  ofiBcers  named,  and  to  reduce  theexpenses  of 
official  service  to  the  public,  and  that  the  provision  that  the  surplus  shall  be 
transferred  to  the  general  county  fund  did  not  render  the  act  Invalid.  In  the 
opinion  Whitb,  J.,  uses  this  language:  "The  plain  design  of  the  act  is  not  to 
tax  those  requiring  official  services  for  the  purposes  of  general  revenue,  but 
to  require  payment  of  a  reasonable  compensation  for  the  facilities  afforded 
and  the  service  performed."  The  law  upheld  in  this  case  is  clearly  an  in- 
stance of  the  exercise  of  legislative  power  to  levy  taxes  other  than  on  prop- 
erty, and  is  so  treated  in  the  subsequent  case  of  W.  U.  Tel.  Co.  v.  Mayer,  28 
Ohio  St.  521. 

See,  also.  Cincinnati  G.  L.  AG.  Co.  v.  State,  18  Ohio  St  237,  where  an 
assessment  on  gas  companies  according  to  the  appraised  value  of  their  capital 
was  regarded  as  "not  a  tax  on  property,  but  rather  a  charge  on  individual 
corporations, — artificial  persons, — and  the  business  in  which  they  are  en- 
gaged;" "and  it  by  no  means  follows,"  adds  Buinkebhoff,  J.,  "that  be- 
cause the  state  is  compelled  to  tax  all  property  by  a  uniform  rule,  that  it  is 
thereforecut  off  from  all  power  to  lay  assessments  and  charges  for  exceptional 
and  special  purposes,  coming  clearly  within  the  general  legislative  power  con- 
ferred by  the  constitution  upon  the  general  assembly. 

The  power  of  a  city  to  regulate,  by  a  license  ordinance,  places  of  amuse- 
ment, was  directly  involved  in  the  case  of  Baker  v.  Cincinnati,  11  Ohio  St. 
534.  The  ordinance  provided,  among  other  things,  that  "any  person  or  per- 
sons who  shall  exhibit,  or  participate  in  exhibiting,  for  pay,  in  said  city,  any 
theatrical  performance,"  etc.,  without  a  license,  shall  for  every  offense,  upon 
conviction,^^pay  a  fine  of  not  less  than  85  nor  more  than  $100,  and  costs.  The 
license  fee  placed  upon  theaters  was  from  $100  to  $500.  The  action  was  to 
recover  back  money  claimed  to  have  been  illegally  exacted  by  the  mayor  as  a 
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condition  to  granting  a  license.  The  court  held  tliat  "the  money  was  not  ille< 
gaily  exacted,  and  that  ttie  exaction  was  not  in  violation  of  the  constitution 
of  the  state  restricting  the  power  of  taxation  vested  in  the  general  assembly." 
In  the  opinion,  Gholson,  J.,  uses  this  language:  "We  think  tlie  power  to 
prohibit  certain  things  to  be  done  unless  a  license  be  obtained,  and  to  charge 
for  such  license,  in  many  instances  of  its  exercise,  stands  on  the  same  prin- 
ciple as  an  assessment.  An  assessment  stands  on  a  principle  of  benefit  to 
property.  A  charge  for  a  license  may  be  made  in  view  of  the  special  incon- 
venience and  expense  to  the  government  for  the  benefit  of  the  individual 
who  asks  for  the  license.  *  *  *  The  power  to  authorize  licenses  is,  in 
terms,  untouched  in  the  constitution  except  in  a  particular  instance;  and  how 
far,  and  to  what  extent,  this  power  may  be  used  as  a  means  of  raising  revenue, 
it  is  not  necessary  nor  proper  that  we  should  inquire." 

The  authority  of  a  city  to  regulate  markets  and  market  spaces,  and  to  re- 
quire payment  of  a  license  fee,  was  involved  in  the  case  of  Cincinnati  v.  Buck- 
ingham, 10  Ohio,  257.  An  ordinance  of  the  city  provided  tliat  no  person 
should  be  licensed  or  permitted  to  occupy  a  place  in  any  of  the  market  places 
of  the  city,  or  in  the  streets  contiguous,  except  upon  making  payment  of  25 
cents  for  everymarket  day;  and  any  one  refusing  to  pay  should  forfeit  $5  and 
costs,  to  be  recovered  l)efore  the  mayor.  Buckingham  iiad  refused  to  pay,  and 
had  been  fined  by  the  mayor.  This  court  held  the  ordinance  lawful,  and  that 
It  could  be  enforced  by  fine.  The  reasoning  of  the  judge  who  delivered  the 
opinion  (Lake,  C.  J.)  is  to  the  effect  that  the  spaces  in  and  about  the  market 
required  police  supervision;  that  "due  regulation"  of  the  market  required  the 
expenditure  of  money,  mostly  for  the  benefit  of  the  sellers.  The  spaces  had 
to  be  paved  and  kept  in  repair  and  clean,  and  as  to  all  these  expenses  it  was 
but  just  that  those  who  received  the  benefit  should  help  to  defray  the  cost. 
To  the  claim  that  the  city's  demand  was  a  tax  upon  the  sale  of  commodities 
brought  to  market  he  answered  that  it  was  rather  a  price  demanded  for  ac- 
commodations provided. 

The  case  of  Cincinnati  v.  Bryson,  15  Ohio,  625,  is  still  more  to  the  purpose. 
The  defendant  in  that  case  was  a  drayman  who  had  been  convicted  and  fined 
for  refusal  to  take  out  a  license  under  an  ordinance  which  required  owners  of 
vehicles  to  pay  a  license  fee.  Drays  drawn  by  one  horse  were  assessed  three 
dollars.  An  owner  who  refused  or  neglected  to  obtain  a  license  was,  by  the 
terms  of  the  ordinance,  to  be  subjected,  on  conviction,  to  a  fine  not  exceeding 
910,  and  costs,  to  be  recovered  before  the  mayor,  or  other  proper  oflScer,  for 
every  vehicle;  and  every  day  that  he  continued  to  run  the  vehicle  without 
license  was  a  new  offense.  This  courtsustained  the  conviction.  The  following, 
from  tlie  able  opinion  of  Birchard,  J.,  indicates  the  view  taken  by  the  court: 
"The  court  in  that  case  (referring  to  Boston  v.  Schaffer,  9  Pick.  419)  held 
that  it  was  proper  that  towns,  when  put  to  expense  by  the  exercise  of  partic- 
ular employments,  should  be  compensated.  So,  in  this  case,  the  employment 
of  drays,  backs,  omnibuses,  and  other  heavy  vehicles  upon  their  pavements 
cause  no  inconsiderable  amount  of  expenditure  to  the  city  in  the  way  of  re- 
pairing their  streets  and  alleys.  It  is  manifest  to  every  one  that  in  a  large 
city  vehicles  of  this  description  cause  great  destruction  to  the  public  ways. — 
far  great«r  than  the  usual,  ordinary  travel  of  citizens  otherwise,  employed. 
There  is  therefore  no  injustice  in  exacting  a  reasonable  portion  of  the  ex- 
penses which  such  special  occupations  cause  to  the  community;  and  those 
who  enjoythe  special  privilege  can  refuse  to  bear  a  reasonable  proportion  with 
but  an  ill  grace.  But,  aside  from  all  this,  it  is  unquestionable  that  the  power 
to  license  and  regulate  drays,  etc.,  authorized  the  assessment  and  collection 
of  a  fine  from  any  one  running  such  vehicle  without  license.  *  *  *  But 
it  is  again  urged  that  the  whole  ordinances  are  void,  because  they  are  in  re- 
straint of  trade,  and  levy  a  tax.  If  this  were  the  true  charncter  of  the  ordi- 
nances, they  could  not  be  sustained.    We,  however,  do  not  view  them  in  any 
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such  light.  The  employment  gives  tiie  drayman  or  hackman  'special  privi- 
l^ea,  which  he  enjoys  to  the  prejudice  of  the  city  in  the  injury  necessarily 
done  to  her  streets  and  pavements,  to  an  amount  far  greater  than  any  benefit 
to  be  derived  from  the  price  of  the  license,  excluding  the  necessary  burden  of 
supervision."  It  will  be  noted  that  the  expression  of  the  learned  judge  in 
respect  to  restraint  upon  trade,  and  the  levying  of  a  tax,  referred  to  an  ordi- 
nance, not  to  an  act  of  the  general  assembly.  The  authority  of  the  foregoing 
decisions,  cited  from  the  Ohio  Reports,  cannot  be  affected  by  the  fact  that 
since  they  were  rendered  a  new  constitution  has  been  adopted  and  is  in  force, 
unless  it  be  made  apparent  that  the  power  to  license  and  to  regulate  or  to  tax 
occupations  has  been  limited  by  the  later  constitution.  This,  it  Is  believed, 
cannot  be  shown.  Save  only  as  controlled  by  section  18  of  the  schedule, 
which  relates  to  intoxicating  liquors,  the  power  to  license  and  to  tax  occupa- 
tions is  as  broad  under  the  present  constitution  as  under  that  of  1802. 

Nor  is  this  exercise  of  power  as  to  vehicles  generally  an  unreasonable  exer- 
cise of  it.  The  ownership  of  the  streets  is  in  the  city,  and  the  duty  is  imposed 
to  keep  them  open,  in  repair,  and  free  from  nuisance.  This  involves,  in  many 
ways,  the  expenditure  of  large  amounts  of  money.  It  calls  for  constant  vigi- 
lance as  to  all  the  streets,  and  for  expensive  pavements  upon  the  more  important 
ones.  These,  ordinarily,  are  laid  at  the  expense  of  the  owners  of  the  abutting 
property.  If  neglected,  they  soon  wear  out,  and  then,  in  most  cases,  another 
burden  is  imposed  upon  thQ  same  property  for  repaying.  It  matters  not  that 
a  particular  property  owner  has  not  kept  a  veliicle,  and  has  not  had  direct 
agency  in  the  destruction  of  the  street.  If  enough  pressure  is  brought  to  pro- 
cure the  city's  order  for  a  new  pavement,  he  must,  nolens  volens,  pay  the  as- 
sessment, and  meantime  pay  the  general  tax  upon  his  property  for  the  mak- 
ing of  repairs  to  such  of  the  streets  as  the  authorities  see  ht  to  repair.  Ex- 
pense of  early  renewal  of  the  pavement  is  to  be  avoided  only  by  careful  and 
constant  repairs,  made  necessary  by  constant  use  on  the  part  of  those  who  run 
vehicles  ui)on  the  street,  and  the  better  tlie  pavement,  and  the  more  carefully 
it  is  kept  in  repair,  tlie  more  useful  and  convenient  it  becomes  for  those  who 
so  use  it.  They  thus  receive  a  special  direct  benefit  by  the  original  outlay, 
and  by  the  repairs  from  time  to  time;  and  by  such  use  impose  burdens  upon 
the  property  owners  and  the  public  at  large.  A  proportion  of  them — those 
who  own  taxable  property — contribute  in  taxes  towards  the  repair  fund,  (and 
may  be  among  those  whose  property  is  subject  to  assessment  for  the  original 
improvement,)  but  many  do  not,  and  thousands  of  property  owners  use  no 
vehicle  of  any  kind.  Why  should  not  these  favored  ones  pay  a  small  sum 
towards  making  good  that  which  they  wear  out?  Especially  wearing  on  the 
streets  are  the  heavy  loads  transported  by  those  in  occupations  similar  to  that 
of  plaintiffs  in  error  Marmet  and  Hill,  and  the  heavier  the  load  the  greater  the 
number  of  horses  necessary  to  propel  it.  Hence  the  license  fee  is  properly 
grailed  according  to  the  number  of  horses  used.  The  principle  involved  is 
not  different  from  that  upon  which  the  establishment  of  toll-roads,  and  the 
antliority  to  collect  tolls  of  those  traveling  upon  them,  and  to  grade  the  amount 
charged  in  proportion  to  damage  inflicted  or  use  made  by  the  traveler,  is  sus- 
tained. Then,  too,  there  is  force  in  the  point  made  by  counsel  that  special 
police  regulation  is  needed  upon  the  streets  of  large  cities  to  prevent  acci- 
dents, to  protect  pedestrians  at  crossings,  to  prevent  fast  and  reckless  driving, 
and  to  prevent  blockades. 

Dealers  in  second-hand  articles,  and  keepers  of  junk-shops,  may  properly 
be  classed  with  pawn-brokers  and  keepers  of  lo!)n-offlces,  who  are  required  to 
obtain  licenses  because  of  imposing  special  burdens.  As  to  them  it  is  well 
known  that  in  large  cities  the  supervising  power  of  the  police  is  necessary, 
inasmuch  as  thieves  and  receivers  of  stolen  property  often  resort  to  such 
places  to  pledge  or  otherwise  dispose  of  their  ill-gotten  gains.  Launder  v. 
Chicagoi  111  111.  291.    Involving  like  need  of  police  supervision,  in  large 
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oiUee.is  the  business  of  livery  and  sale  stables,  where,  when  in  unscrupulous 
hands,  frauds  upon  Innocent  customers  and  strangers  are  of  so  frequent  oc- 
currence as  to  have  become  matter  of  common  knowledge.  And  licenses  upon 
such  pursuits  are  required,  not  as  taxes  upon  property,  but  on  occupations. 
JUimicipdlity  v.  Ihibois,  10  La.  Ann.  56. 

As  to  the  answer  to  the  complaint  that  the  mode  of  enforcing  collection  of 
the  license  fee  by  fine  is  unreasonable  and  illegal,  it  is  enough  to  say  that  the 
power  to  so  punish  is  distinctly  sustained  by  this  court  in  Cinotnnati  t.  Btusk- 
ingham  and  Cincinnati  v.  Bryson,  supra,  and  we  follow  those  decisions. 
Whether  or  not  imprisonment  ought  to  be  added,  does  not  arise  on  this  rec- 
ord, and  need  not  be  discussed.  Those  cases,  as  also  Baker  v.  Cincinnati, 
supra,  involve  the  power  of  the  general  assembly  to  confer  authority  on  the 
municipal  governments  to  legislate  upon  the  subjects  treated  of.  That  the 
assembly  itself  would  lack  power  to  legislate  directly  upon  those  subjects  we 
presume  would  not  be  claimed. 

By  way  of  conclusion,  witliout  nndertaking  to  lay  down  any  general  rule 
as  to  the  power  to  license  or  tax  occupations,  and  confining  our  holding  to  the 
necessities  of  the  cases  before  us.  we  think  it  may  safely  be  affirmed,  upon 
both  principle  and  authority,  that  power  to  regulate  by  license,  and  to  com- 
pel payment  of  a  reasonable  fee,  may  be  maintained  where  a  special  benefit 
is  conferred  at  the  expense  of  the  general  public,  or  the  business  imposes  a 
special  burden  on  the  public,  or  where  the  business  is  injurious  to,  or  involves 
danger  to,  the  public;  and,  believing  that  the  exactions  required  by  the  sec- 
tions of  the  law  in  question  here  fairly  come  witiiin  the  rule  thus  stated,  we 
hold  them  to  be  valid. 

We  find  no  error  in  the  records.    Judgment  affirmed. 


(121  111.  256) 

Gebbib  v.  Moonbt. 

(Supreme  Court  of  lUinois,    Jane  17,  1887.) 

1.  New  Tbiait— Dkfbctivb  Coukt— Ektihb  Vkrwot. 

Rev.  St.  111.  1874,  c  110,  i  S8,  provides  that,  "  whenever  an  entire  verdict  shall  be 
given  on  several  counts,  thesaiue  shall  not  be  set  aside  or  reversed  on  theKroand  of 
any  defective  coant,  if  one  or  more  of  the  counts  In  the  declaration  be  sufficient  to 
sustain  the  verdict."  Held,  in  onutnjwtt,  where  the  declaration  consisted  of  a  special 
coant  and  the  common  coants,  thata  verdict  for  the  plaintiff  would  not  be  set  aside 
because  the  special  count  did  not  disclose  a  cause  olfaction,  where  the  verdict  was 
an  entire  one,  not  limited  to  the  s}>ecial  connt,  and  the  common  counts  were  saffl- 
cient  to  support  it. 

2,  Fleadihg — Answer  to  Several  Conim. 

Where  a  declaration  in  ainanpni  contains  the  common  oonnts  and  also  a  spedal 
count,  a  pica  which  purports  to  answer  the  whole  declaration,  but,  as  a  matter  of 
fact,  goes  only  to  the  special  count,  is  bad  on  demurrer. 
8.  Afpeal — Bill  of  Eickptions — Necessity  of — Nnifo  pro  Tunc  Entry. 

The  amended  record  recited  that  "the  court,  upon  the  inspection  of  the  record, 
*  *  *  finds  that  two  certain  orders  made  by  the  court  herein  [at  a.  prior  term] 
have  not  been  entered  upon  the  records  of  this  court  throagh  an  omission  of  the 
clerk  to  do  so ; "  and  it  then  .i)roceeded  to  order  that  they  be  entered  nunc  pro  tune. 
The  record  failed  to  show  that  the  appellant  thereupon  tendered  a  bill  of  excep- 
tions reciting  the  evidence  then  before  the  court.  Held  that,  in  the  absence  of  such 
bill,  it  would  be  presumed  that  the  order  of  amendment  was  correct. 

Appeal  from  appellate  court.  First  district. 

Lewis  Umlatif  and  Robert  Hervey,  for  George  Gebbie,  appellant.  Joseph 
Wright,  for  Peter  L.  Mooney,  appellee. 

ScHOLFiELD,  J.  This  was  assumpsit  by  appellee  against  appellant.  The 
declaration  contains  a  special  count  upon  an  agreement  in  writing,  and  the 
common  counts. 

1.  Appellant  contends  that  the  judgment  below  is  erroneous  because  the  spe- 
cial count  does  not  disclose  a  cause  of  action.    But  there  are  no  objections  to  ' 
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the  common  counta,  and  the  verdict  is  Rn  entire  one,  not  limited  to  the  spe- 
cial count.  It  is  provided  by  section  58  of  chapter  110  of  the  Revised  Stat- 
utes of  1874:  "  Whenever  an  entire  verdict  shall  be  given  on  several  counts, 
the  same  shall  not  be  set  aside  or  reversed  on  the  ground  of  any  defective 
count,  if  one  or  more  of  the  counts  in  the  declaration  be  sufflcient  to  sustain 
the  verdict."  And  to  this  effect  is  also  the  ruling  in  Bradshaw  v.  Hubbard, 
1  Gilman,  390;  Snyder  v.  Gaither,  S  Scam.  91;  Reece  v.  Smith,  94  111.  362; 
Missouri  River  Tel.  Co.  v.  First  Nat.  Bank  of  Sioux  City,  74  111.  217 ;  Prout  v. 
Grout,  72  III.  456;  DavU  v.  Taylor,  41  111.  405;  James  v.  Dexter,  113  111.  654. 
There  is  no  bill  of  exceptions  here,  and  consequently  the  question  is  only  one  of 
pleading.  Is  either  count  of  the  declaration,  tested  by  itself,  good  and  suffl- 
cient to  sustain  the  judgment?  And  there  being  no  objection  to  the  common 
counts,  on  the  authority  of  the  cases  first  referred  to  supra,  there  was  no  er- 
ror in  overruling  the  motion  to  arrest  the  judgment. 

2.  It  is  contended  by  appellant's  counsel  that  the  trial  court  erred  in  sus- 
taining a  demurrer  to  the  first  special  plea  of  the  appellant.  There  are  sev- 
eral grounds  alleged  by  counsel  for  appellee  justifying  that  ruling;  but  we 
think  it  sufflcient  to  observe  that  the  plea  professes  to  answer  the  whole  cause 
of  action,  but  is  in  fact  only  an  answer  to  the  special  count.  '  Cliitty  says: 
"If  a  plea  professes  in  its  commencement  to  answer  the  whole  cause  of  action, 
and  afterwards  answers  only  a  part,  the  whole  plea  is  bad."  And  he  says 
the  proper  course  is  to  demur.  1  Chit.  PL  (7th  Amer.  £d.)  554,  555.  And 
so  we  have  held,  where  a  declaration  in  assumpsit  contained  the  common 
counts,  and  also  a  special  count  upon  a  promissory  note,  a  plea  which  purported 
to  answer  the  whole  declaration,  but  only  answered  the  special  count,  was 
bad  on  demurrer.  Goodrich  v.  Reynolds,  81  111.  490;  American  Ins.  Co.  v. 
Holly,  81  111.  868;  People  v.  MeCormaek,  68  111.  226;  People  v.  Weber,  92 
111.288. 

8.  Two  other  objections  are  urged,  which,  in  the  view  we  take  of  the  case, 
may  be  considered  together.  They  are — First,  that  the  court  erred  in  going 
to  trial  without  having  disposed  of  the  demurrer  to  the  defendant's  pleas  of 
fraud  to  the  original  declaration;  second,  the  court  erred  in  proceeding  to  trial 
on  the  amended  declaration  without  first  ruling  the  defendant  to  plead,  etc. 
An  amended  record  was  filed,  by  leave  of  .the  appellate  court,  while  the  cause 
was  pending  there,  which  shows  that  the  demurrer  to  the  defendant's  pleas  of 
fraud  to  the  original  declaration  was  sustained,  and  that,  on  appellant's  own 
motion,  his  pleas  filed  to  the  original  declaration  were  ordered  to  stand  as  pleas 
to  the  amended  declaration. 

Counsel  for  appellant,  however,  contend  that  the  amended  record  ought  not 
to  have  been  filed  because  the  amendment  of  the  record  was  made  at  a  term 
subsequent  to  that  at  which  the  cause  was  tried,  and  there  was  nothing  to 
amend  by.  The  court  cannot  make  an  original  order  in  a  case  at  a  term 
subsequent  to  that  at  which  final  judgment  was  rendered,  but  it  may  at  a  sub- 
sequent term  cause  the  clerk  to  enter  upon  the  records  of  the  court  an  order 
made  at  a  previous  term  at  which  judgment  was  rendered,  provided  only  there 
shall  be  some  minute  or  memorial  paper  from  which  it  can  be  determined 
what  such  order,  made  at  the  previous  term,  was.  Church  v.  English,  81 
111.  442;  Dunham  v.  South  Park  Com'rs,  87  111.  185;  Hoioell  v.  Morlan,  78 
III.  168.  The  amended  record  here  recites  that  "the  court,  upon  the  inspec- 
tion of  the  records  of  this  court  in  this  cause,  finds  that  two  certain  orders 
ma<le  by  the  court  herein  have  not  been  entered  upon  the  records  of  this 
court,  through  an  omission  of  the  clerk  to  do  so;"  and  it  then  proceeds  to  or- 
der  that  they  be  entered  nunc  pro  tune.  The  presumption  here,  as  in  respect 
of  all  judgments,  decrees,  and  orders  of  the  circuit  court,  is  that  the  ruling 
is  right  until  it  is  affirmatively  made  to  appear  that  it  is  wrong.  And  it  was 
incumbent  on  appellant  if  in  fact  there  was  nothing  here  to  amend  by,  to 
have  tendered  a  bill  of  exceptions  reciting  all  the  evidence  in  this  respect  thep 
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before  the  court;  and,  not  having  done  so,  the  order  cannot  be  reversed  or 
disregarded.  Prout  v.  Grout,  supra;  Illinois  dt  St.  L.  R.  Co.  v.  Miller,  62 
111.  468;  Krehaum  v.  Cordell,  63  III.  23;  Sotoman  v.  Bowman,  64  111.  75; 
Cunningham  v.  Craig,  5a  111.  252;  Wallahan  v.  People,  40  111.  104.  This 
last  case  is,  in  the  respect  under  consideration,  precisely  analogous  to  the  pres- 
ent. 

We  cannot  listen  to  assertion  of  counsel  that  there  was  no  notice;  the  rec- 
ord showing  the  contrary. 

Tlie  pleas  of  fraud,  like  the  other  special  plea  before  noticed,  professed  to 
answer  the  whole  cause  of  action,  but  in  fact  only  answered  the  special  count; 
and  the  demurrer  to  them  was  for  ttiat  reason,  if  for  no  other,  properly  sus- 
tained. 

The  judgment  of  the  appellate  court  is  afiSrmed. 


(Ill  Ind.  489) 

8TBINOEB  o.  Montgomery,  Jr.,  and  other&* 

{Sui»-eme  Oatirl  of  Indiana.    June  15, 1887.) 

Tbdbt— Married  Woman— Htatutb  o»  Fkavos. 

Wliere  a  parol  trust  has  been  executed,  it  is  not  affected  by  the  statute  of  frauds, 
ana  a  married  woman  who  accepts  and  executes  such  a  trust  cannot  avail  herself 
of  the  statute,  nor  can  she  avoid  tier  conveyances  on  the  ground  that  thev  were  ex- 
ecuted to  secure  her  husbaud's  debts. 

Appeal  from  circuit  court,  Hendricks  county. 

Ballard  &  Ballard,  M.  E.  Clodfelter,  and  S.  M.  Bruce,  for  appellant  Had- 
ley,  Hogate  &  Blake,  for  appellees. 

Elliott,  J.  The  questions  which  control  this  caseariseon  the  facts  stated 
in  the  special  finding,  and  those  facts  may  be  thus  summarized:  The  appel- 
lant's husband,  Henry  D.  Stringer,  and  Bedford  Shobe,  were  partners  doing 
business  in  Sedalia,  Missouri,  under  the  firm  name  of  Stringer  &  Shobe. 
They  were  the  owners,  by  a  defective  t!tle,  of  a  house  and  four  lots  in  Sedalia, 
and  one  Mrs.  Henry  was  the  owner  of  a  large  tract  of  land  in  Monroe  county, 
Missouri,  which  she  proposed  to  exchange  for  the  house  and  lots  and  a  busi- 
ness block  to  be  acquired  by  the  firm.  A  contract  was  entered  into  between 
the  parties,  wherein  Mrs.  Henry  agreed  that,  in  consideration  of  the  p>ay- 
ment  to  her  of  $4,000  in  money,  and  the  conveyance  of  the  house  and  lots 
and  the  business  block  in  Sedalia,  she  would  convey  to  Stringer  &  Shobe  the 
land  owned  by  her  in  Monroe  county.  In  order  to  enable  Stringer  &  Shobe 
to  effect  the  exchange,  it  became  necessai^  to  i-aise  910,800  for  the  purpose 
of  paying  for  the  business  block  "to  cover  the  house  and  four  lots,"  and  to 
pay  Mrs.  Henry  the  four  thousand  dollars  agreed  upon.  Stringer  &  Shobe 
employed  one  J.  B.  Stewart  to  assist  them  in  raising  the  money  required,  and 
agreed  to  pay  him'one-hulf  of  all  the  profits  that  might  be  realized.  Stewart 
obtained  from  James  C.  Thompson  a  loan  of  the  money,  and  it  was  agreed 
that,  instead  of  one-half  of  the  profits,  the  compensation  should  be  $2,500. 
Montgomery  was  employed  to  render  services  as  an  attorney,  and  it  was  agreed 
that  he  should  receive  one-third  of  the  $2,500  as  his  compensation.  The 
money  was  obtained  on  a  mortgage  executed  on  the  Monroe  county  land,  and 
both  Stringer  and  Shobe  were  insolvent. 

Without  any  consultation  with  Mrs.  Stringer,  it  was  agreed  that  the  title 
to  the  land  should  be  placed  in  her  name;  but  she  paid  no  part  of  the  consid- 
eration, and  took  no  interest  in  the  transaction,  beyond  executing  the  neces- 
sary conveyances  and  papers.  Pursuant  to  this  agreement,  deeds  were  exe- 
cuted and  exchanged  on  the  twenty-sixth  day  of  June,  1883,  and  on  that 
day  three  mortgages  were  executed  on  the  Monroe  county  land,  the  first  to 
T.  W.  Marshall,  for  $8,000,  the  second  to  John  Montgomery,  one  of  the  ap- 
pellees, for  $2,800,  and  the  third  was  also  executed  to  him  to  secure  $2.S0O. 

'Rebearlnc  denied. 
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Some  personal  property  was  also  purchased  of  Mrs.  Henry  by  Stringer  3s 
Sbobe.  Possession  of  the  Monroe  county  land  was  taken  by  them,  and  re- 
pairs were  made  with  money  received  from  rents.  On  the  thirteenth  day  of 
December,  1883,  pursuant  to  an  agreement  between  Stringer  &  Shobe  and 
Montgomery  and  Thompson,  the  appellaht  and  her  husband  conveyed,  by  a 
warranty  deed,  part  of  the  Monroe  county  land  to  Lewis  S.  Watts,  and  re- 
ceived from  Watts,  in  exchange,  the  property  in  controversy,  situate  in  Dan- 
ville, in  this  state.  The  sole  consideration  for  the  conveyance  of  this  prop- 
erty was  the  conveyance  of  part  of  the  Monroe  county  land,  and  the  mortgages 
on  that  land  were,  by  agreement  of  the  parties  interested,  to  be  transferred 
to  the  property  in  Danville.  The  appellee  Montgomery,  in  execution  of  this 
agreement,  released  his  mortgage  on  that  land^  and  accepted  mortgages  on  the 
Danville  property,  but  the  holder  of  the  88,000  mortgage  refused  to  transfer 
his  mortgage  security  to  Indiana.  In  December,  1883,  at  the  special  request  of 
Stringer  &  Shobe,  the  appellee,  Montgomery,  accepted  a  warranty  deed,  abso- 
lute on  its  face,  for  the  Danville  property,  executed  by  the  appellant  and  her 
husband.  The  consideration  for  the  conveyance  was  the  payment  by  Mont- 
gomery of  incumbrances  on  the  property,  and  of  8150  in  money,  and  the  pay- 
ment of  certain  debts  owing  by  Stringer  &  Shobe.  At  the  time  this  deed 
was  executed  an  instrument  in  the  nature  of  a  defeasance  was  also  executed. 
After  the  conveyance  to  him,  Montgomery  exchanged  the  property  conveyed 
to  him  for  a  farm  near  Sedalia,  Missouri. 

It  is  stated  in  the  special  finding  that  "the  plaintiff,  Louisa  Stringer,  never 
put  any  money  in  the  purchase  of  the  real  estate  in  controversy,  nor  did  she 
pay  any  part  of  the  consideration  that  purchased  the  property  in  Sedalia  or 
Monroe  county,  Missouri."  Some  other  facts  are  stated  in  the  special  find- 
ing, but  we  have  given  asynopsisof  enougiiof  the  finding  to  show  very  clearly 
that  the  tnal  court  did  not  err  in  adjudging  that  the  appellant  cannot  main- 
tain an  action  to  quiet  title  to  the  real  estate  in  controversy,  or  to  recover  pos- 
session of  it. 

It  is  apparent,  from  the  facts  stated,  that  the  appellant  received  the  prop- 
erty in  trust  for  Stringer  &  Shobe,  and  that  it  was  not  conveyed  to  her  in  her 
own  right.  She  paid  no  part  of  the  consideration,  and  has  no  equities;  for 
equity,  when  it  can  be  done  without  violating  some  positive  rule  of  law,  re- 
gards the  real  and  beneficial  title  as  in  the  party  who  pays  the  purchase  money. 
Korean  tjie  appellant  be  regarded  as  in  any  sense  a  purchaser,  for  she  neither 
paid,  nor  promised  to  pay,  any  part  of  the  consideration  given  for  the  prop- 
erty she  now  claims.  Nor  can  she  successfully  claim  that  the  property  was  a 
gift  to  her,  for  the  facts  conclusively  show  that  the  property  was  conveyed  to 
her  as  a  mere  trustee.  No  act  of  Stringer  &  Shobe,  nor  of  any  one  from  the 
beginning  to  the  end,  indicates  that  anybody  ever  intended  to  make  a  gift  to 
her,  nor  does  any  act  of  hers,  until  this  action  was  brought,  indicate  that  she 
supposed  that  the  property  was  a  gift  to  her.  On  the  contrary,  the  acts  done 
by  her,  and  by  all  the  parties  interested,  clearly  show  that  the  property  was 
conveyed  to  her  as  a  mere  trustee.  The  claim  of  her  counsel  that  the  prop- 
erty was  a  gift  is  utterly  without  support. 

The  transaction  constitutes  a  parol  trust,  and,  as  that  trust  has  been  exe- 
cuted, no  possible  question  as  to  its  validity  can  arise.  Hays  v.  Reger,  102 
Ind.  524, 1  N.  £.  Bep.  386.  Mrs.  stringer  has  executed  the  trust  by  a  con- 
veyance of  the  property  by  a  warranty  deed,  and  in  equity,  as  in  common 
fairness,  she  is  concluded  from  attempting  to  regain  the  property.  Counsel 
affirm  that  there  can  be  no  trust  because  there  is  no  beneficiary,  but  in  this 
they  are  plainly  in  error.  Stringer  &  Shobe  are  the  beneficiaries.  They  paid 
the  consideration  for  the  property,  and  in  equity  they  are  the  owners  of  it. 
They  were  the  beneficiaries  at  the  outset,  and  that  position  has  not  been 
changed.  They  certainly  never  made  any  gift  to  the  appellant,  and  she 
surely  never  bought  from  them.    As  she  neither  bought  the  property,  nor 
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was  a  devisee,  it  is  impossible  to  perceive  how  she  has  any  title.  If  she  haa 
no  title  she  cannot  maintain  an  action  to  quiet  title  or  to  recover  possession, 
for  she  must  recover,  if  at  all,  upon  the  strength  of  her  own  title.  It  is  un- 
necessary, therefore,  to  search  for  a  beneficiary,  since,  if  she  has  not  the  title, 
she  must  fail  wherever  else  the  title  teay  be.  But  there  is  no  real  dilBculty, 
as  we  have  seen,  in  determining  who  the  beneficiaries  are.  It  is  clear  to  our 
minds  that  Mrs.  Stringer  became  a  trustee,  and  that  as  she  conveyed  the' 
trust-estate  to  Montgomery  at  the  request  of  the  beneficiaries,  she  no  longer 
has  any  title  to  the  property,  whatever  may  be  the  rights  of  Montgomerj;. 
We  do  not  think  the  special  finding  is  so  defective  as  to  entitle  the  appellant 
to  a  venire  de  novo.  There  is,  perhaps,  some  evidence  stated  in  it,  but  there 
are  enough  material  fiicts  to  sustain  the  conclusion  of  law  and  the  judgment 
of  the  court.  It  is  not  here  a  question  whether  Montgomery  can  be  called  to 
account  if  he  is  guilty  of  a  breach  of  duty  under  his  contract,  but  the  ques- 
tion is,  has  the  appellant  such  a  title  as  will  enable  her  to  maintain  an  action 
to'  recover  possession  or  quiet  title?  We  think  the  facts  found  show  that  she 
has  not,  for  they  show  that  the  legal  title  to  the  trust-estate  has  bpen  con- 
veyed by  her,  and  this  is  enough  to  defeat  her  action.  It  was  proper  to  show 
all  the  transactions  between  the  parties,  and  there  was  no' error  in  admitting 
in  evidence  all  the  written  instruments  relating  to  the  acquisition  and  dispo- 
sition of  the  property. 

It  is  said,  in  discussing  the  motion  for  a  new  trial,  "that  the  instruments 
nnder  which  the  appellant  claims  title  were  made  to  secure  her  husband's 
debts,  and  for  no  other  purpose,"  and  from  this  premise  it  is  concluded  that 
they  are  void.  The  fallacy  in  this  argument  is  the  undue  assumption  that 
she  owned  the  property,  whereas  the  truth  is  she  was  not  the  owner  of  the 
propei-ty  in  the  sense  contemplated  by  the  statute,  but  simply  held  it  In  trust. 
The  statute  concerning  married  women' does  not,  of  course,  apply  to  property 
held  in  trust  for  the  benefit  of  another  person.  It  only  applies  to  the  prop- 
erty wliicb  the  married  woman  owns  in  her  own  right.    Judgment  affirmed. 


(lU  Ind.  272) 

Thompson  v.  Lowe. 

{Supreme  Court  of  Indiana.    June  16,  1887.) 

1.  Fakiitebshif — AocoDNTB  BErrwEKH  Pabtnkbs— Scrr. 

A  court  will  not  ordinarily  entertain  matters  relating  to  partnership  aceomits,  be- 
tween partners,  until  they  are  so  far  settled  or  adjusted  that,  by  its  judgment  or  de- 
cree, a  final  adjnstmeat  of  the  partnership  business  can  be  effected. 
%  Same — Sale  or  Pabthir's  InTERrar — Debt  Due  rBOM  Pabtbeb. 

Wlien  one  partner  transfers  his  interest  in  theassels,  including  the  firm  books 
and  accounts,  to  a  continuing  member  ot  the  firm,  and  receives  in  payment  there- 
for the  note  of  the  purchaser,  the  latter  cannot  afterwards  set  off  an  acconnt  appar- 
ently due  the  firm  from  the  former,  as  the  presumption  is  tliat  the  account  of  the 
retiring  member  was  adjusted  in  ascertaining  the  value  of  his  interest. 
S.  Pbomisbobt  Note — ExEonxED  by  Firm  to  Member— Traksfeb. 

A  note  governed  by  the  law-merchant,  payable  by  a  firm  to  one  of  its  own  mem- 
bers, may  be  enforced  against  the  tirm  in  the  hands  of  a  bona  fide  holder,  regardless 
of  the  state  of  the  account  of  that  member,  but,  in  the  bands  of  one  who  stands  in 
the  shoes  of  the  original  payee,  such  note  cannot  be  made  the  basis  of  an  action  at 
law  against  the  firm  or  remaining  partners. 
4.  Appeal — Revebsiblb  Errob — Dehurreb. 

The  overruling  of  a  demurrer  to  a  bad  answer  is  reversible  error,  even  though 
there  are  other  good  answers  under  which  the  same  evidence  is  admissible. 

Appeal  from  circuit  court,  Shelby  county. 

B.  F.  Low  and  Adama  <t  Michener,  for  appellant.    J.  8.  Seohey,  for  ap- 
pellee. 

Mitchell,  J.    This  suit  was  to  recover  the  amount  of  a  promissory  notn 
bearing  date  May  11, 1874,  calling  for  8800  and  interest,  executed  by  W.  W. 
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Lowe  &  Co.,  and  payable  to  O.  If.  Thompson.  At  the  time  the  note  was  exe- 
cnted  the  firm  of  W.  W.  Lowe  &  Co.  was  composed  of  William  W.  Lowe, 
Oliver  M.  Thompson,  and  Daniel  M.  Lovett.  The  payee  of  the  note  was  one 
of  the  partners.  After  the  execution  of  the  note,  Ix>vett  transferred  his  in- 
terest in  the  partnership  assets  to  Lowe  &  Thompson,  the  latter  assuming;  all 
the  partnership  debts.  Subsequently  Lowe  &  Thompson  dissolred  partner- 
ship, Lowe  agreeing  to  take  all  the  books  and  accounts  of  the  firm,  and  to  as- 
same  and  pay  all  the  partnership  debts.  Tliompson  was  to  receive  certain 
property  in  lieu  of  his  interest.  Thompson  assigned  the  note  in  suit  to  the 
plaintiff,  AJfred  Thompson.  The  complaint  sete  out  the  foregoing  among 
other  facts,  and  alleges  that  the  note,  which  is  payable  at  a  bank  in  this  state, 
was  assigned  by  indorsement  to  the  plaintiff  before  maturity,  and  that  Lowe, 
by  reason  of  his  agreement  to  pay  all  the  partnership  debts,  is  primarily  liable 
for  the  payment  of  the  note.  In  his  seventh  paragraph  of  answer  Lowe  set 
up  that  the  note  sued  on  was  assigned  to  the  plaintiff  alter  maturity,  and  that, 
prior  to  the  execution  and  assignment  of  the  note,  Thompson,  the  payee,  was 
indebted  to  the  firm  of  W.  W.  Lowe  &  Co.  to  the  amount  of  91,400  for  the 
balance  due  for  his  share  of  the  capital  of  the  firm,  which  amount,  it  was  al- 
leged, remained  due  and  unpaid.  The  answer  alleged,  further,  that  Thomp- 
son had  become  indebted  to  the  firm  of  Lowe  &  Thompson  to  the  amount  of 
$898  for  money  paid  by  the  firm  to  one  King,  on  account  of  a  debt  due  the 
latter  from  Thompson.  These  several  suras,  it  is  alleged,  remained  due  and 
unpaid  to  the  several  firms  at  the  time  the  latter  transferreii  bis  interest  in 
the  partnership  property  and  books  and  accounts  to  Lowe. 

It  is  averred  that  Lowe  became  the  owner  of  these  debts  owing  by  Thomp- 
son by  the  transfer  of  the  books  and  accounts  by  the  latter  to  the  former,  un- 
der the  terms  of  the  articles  of  dissolution.  This  answer  is  assailed  on  the 
ground  that  it  does  not  appear  therefrom  that  the  partnership  affairs  had 
been  settled  up  and  adjusted.  The  argument  is  that  the  indebtedness  of 
Thompson  cannot  be  set  off  against  the  note  in  suit  until  it  does  so  appear. 
It  is  undoubtedly  true,  as  a  general  rule,  that,  until  the  accounts  of  the  part- 
ners are  finally  adjusted,  or  until  the  affairs  of  the  firm  are  so  far  settled 
as  that  nothing  remains  except  to  ascertain  the  final  state  of  the  account  be- 
tween the  partners,  no  action  can  be  maintained  by  one  partner  against  the 
other  in  respect  to  particular  items  of  account  pertaining  to  the  partnership 
business.  Courts  will  not  ordinarily  entertain  matters  relating  to  partner- 
ship accounts  between  partners,  untU,  by  its  judgment  or  decree,  a  final  ad- 
justment of  the  partnership  business  can  be  effected.  Lang  v.  Oppenheim, 
96  Ind.  47;  Warring  v.  Hill,  89  Ind.  497;  Meredith  v.  Ewing,  86  Ind.  410; 
Ccieman  v.  Coleman,  78  Ind.  844;  Crosaley  v.  Taylor,  88  Ind.  837;  Page  T. 
Thompson,  88  Ind.  187;  Briggs  v.  Daugherty,  48  Ind.  247. 

It  may  be  taken  as  settled,  too,  that  where  one  partner  transfers  bis  inter- 
est in  the  assets,  including  the  books  and  accounts  of  the  partnership,  to  a 
continuing  member  of  the  firm,  or  to  another,  and  receives  in  payment  for 
such  interest  the  note  of  the  purchaser,  the  maker  of  the  note  cannot  set  off 
an  account  apparently  due  the  firm  from  the  member  whose  interest  was 
transferr^.  A  sale  by  a  partner  of  his  interest  in  the  assets  of  a  firm  does 
not,  in  the  absence  of  a  special  agreement  to  that  effect,  imply  that  the  pur- 
chaser becomes  entitled  to  collect  from  the  seller  what  may  appear  to  be  due 
from  him  on  the  firm  books.  Over  v.  Hetherington,  66  Ind.  865;  Hasselman 
v.  Douglass,  62  Ind.  262.  The  effect  of  such  a  sale  is  to  transfer  to  the  pur- 
chaser whatever  interest  the  seller  has  in  the  assets  of  the  partnership  after 
the  payment  of  all  the  partnership  liabilities.  In  the  absence  of  anything  to 
show  the  contrary,  it  will  be  presumed  that  the  account  of  the  retiring  mem- 
ber was  adjusted  in  ascertaining  the  value  of  his  interest,  and  that  the  value 
was  increased  or  diminished  in  proportion  as  he  was  found  the  debtor  or  cred- 
itor of  the  firm. 
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Where  the  purchaser  agrees  to  pay  the  partnership  liabilities,  and  also  to 
pay  the  retiring  partner  a  specified  sum  for  bis  interest,  the  presumption  will 
be,  until  the  contrary  appears,  that  the  debts  were  ascertained,  and  that  the 
sum  agreed  to  be  paid  was  the  value  of  the  retiring  partner's  interest,  and 
that  this  included  the adj iistment  of  his  own  account  with  the  Arm,  whether 
by  such  account  he  appeared  the  debtor  or  creditor.  Roberta  v.  Ripley,  14 
Conn.  543.  The  feature  of  this  case  which  distinguishes  it  from  the  cases 
cited,  and  from  those  which  fall  within  the  general  rule.  Is  that  the  note  sued 
on  was  executed  by  the  firm  of  W.  W.  Lowe  &  Co.  to  one  of  its  own  mem- 
bers. The  complaint  avers  tliat  the  note  was  indorsed  to  the  plaintiff  before 
maturity.  The  answer  under  consideration,  however,  alleges  that  the  trans- 
fer and  indorsement  of  the  note  was  not  made  until  long  after  it  had  matured. 
This  being  conceded  by  the  demurrer,  it  foUows  that  any  defense  which 
would  have  been  available  as  against  the  payee  is  equally  available  against 
the  plaintiff.  A  note  governed  by  the  law-merchanl,  payable  by  a  firm  to 
one  of  its  own  members,  may  be  enforced  against  the  Arm  if  indorsed  to  an 
innocent  iiolder  before  it  is  dislionored.  Union  Nat.  Bunk  v.  Bank  ofComr- 
fweree,  94111.271;  ifipjj  v.  i/cCAesney,  66111.461;  2)acMV.^n'ffflr»,39Me.804; 
Roberts  v.  Ripley,  14  Conn.  543;  Walke.r  v.  Wait,  50  Vt.  668;  Beacannon 
V.  LUbe.  11  Or.  443, 5  Pac.  Uep.  273;  Pitcher y.  Ban-ows.  17  Pick.  361;  Thayer 
V.  Buffum.  11  Mete.  398. 

A  note  so  issued  and  indorsed  will  be  deemed  to  be  a  debt  or  liability  of  the 
firm,  and  will  be  enforceable  in  the  hands  of  a  bona  fide  bolder  and  owner, 
regardless  of  the  state  of  the  account  of  the  member  to  whom  it  was  made 
payable.  Such  a  note,  however,  in  tiie  hands  of  one  who  stands  in  the  shoes 
of  an  original  payee,  cannot  be  made  the  basis  of  an  action  at  law  against  the 
firm  or  the  remaining  partners.  As  was  said  by  Shaw,  C.  J.,  in  iHoddard 
V.  Wood,  9  Gray,  90:  "  The  difficulty  of  maintaining  an  action  by  a  partnership 
against  one  partner  is  not  merely  a  matter  of  parties,  arising  out  of  bringing 
suit;  it  lies  much  deeper.  A  promise  by  a  partner  to  the  partnership  is  a 
promise  to  pay  himself  with  other  persons,  and  it  cannot  be  said  ihat  any- 
thing is  due  until  the  whole  is  settled,  until  the  assets  are  collected,  and  all 
debts  ptiid.  Until  then  it  cannot  be  known  whether  there  is  any  l>aiance  due; 
still  less  what  that  balance  is. "  Tlie  case  cited  is  in  no  respect  different  in 
principle  from  that  under  consideration.  In  that  case  one  partner  had  ^iven 
his  note  to  the  firm  as  evidence  of  sums  of  money  drawn  out  by  him.  After- 
wards he  sold  and  assigned  his  interest  in  the  assets  of  the  firm,  including 
notes,  accounts,  and  other  rights  and  credits.  It  was  held  that  the  assignment 
did  not  include  the  note  given  by  liimself,  that  not  being  a  debt  due  the  part- 
nership on  which  an  action  would  lie,  but  in  effect  a  mere  certificate  that  the 
maker  owed  the  firm  so  much  money.  The  application  of  the  principle  which 
ruled  in  the  case  cited  to  the  facts  before  us,  leads  to  the  conclusion  that  the 
agreement  of  Lowe  to  pay  the  partnership  debts  did  not  include  the  note  given 
by  the  firm  to  one  of  the  partners,  unless  that  note  was  then  held  by  one  in 
favor  of  whom  it  was  enforceable  against  the  firm.  As  between  the  partners, 
the  note  was,  in  effect,  nothing  more  than  an  acknowledgment  that  tlie  part- 
ner named  tlierein  had  paid  into  the  firm,  either  in  property  or  money,  the 
amount  specified  in  the  note.  Tlie  giving  of  the  note  in  the  name  of  the  firm 
did  not  isolate  the  transaction  to  which  it  related,  so  as  to  take  it  out  of  the 
dealings  or  accounts  of  tlie  firm.  The  transaction  pertained  to  the  partner- 
ship account,  to  be  adjusted  with  other  matters  relating  to  the  firm  business 
in  ail  respects  as  if  no  note  had  been  given.  The  payee  could  have  maintained 
no  suit  at  law  upon  the  note.  Batis  v.  Merrill,  61  Mich.  480, 16  N.  W.  Kep. 
864;  Tipton  v.  Nance,  4  Ala.  194;  Courilliard  v.  Eaton,  139  Mixaa.  105;  De- 
creet T.  Burt,  7  Cush.  551 ;  Houston  v.  Bi-oton,  28  Ark.  883.  Since  the  payee 
could  not  have  maintained  a  suit  at  law  upon  the  note,  neither  can  his  as- 
signee, who  stands  on  no  better  ground.    Section  5503,  Rev.  St.  1881:  Green 
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V.  Louthain,  49  Ind.  139;  Learned  v.  Ayera,  41  Mich.  677, 8  N.  W.  Rep.  178; 
HUl  V.  MoPherson.  15  Mo.  206. 

The  controversy  seems  td  involve  but  a  single  question,  and  that  is  whether 
or  not  the  note  was  assigned  before  maturity  to  an  innocent  holder  for  value. 
If  it  was  so  indorsed,  the  matters  pleaded  as  a  set-off  are  not  available;  if  it 
was  not,  no  action  at  law  can  be  mainUiined  upon  the  note.  The  answer  un- 
der consideration  proceeds  upon  the  theory  that  the  note  was  indorsed  after 
maturity,  and  that  hence  certain  matters  of  account,,  apparently  due  from 
Thompson  to  the  firm  of  Lowe  &  Thompson,  were  available  as  set-off.  Upon 
the  theory  that  the  matters  pleaded  were  a  proper  set-off,  the  answer  is  not 
well  pleaded.  If  the  note  had  been  of  a  character  to  be  enforceable  against 
the  firm,  and  hence  one  of  the  liabilities  included  in  the  agreement  of  Lowe, 
the  items  of  account  of  Thompson  were  not  subject  to  be  set  off  against  it. 
If  the  note  was  not  assigned  until  after  it  was  dishonored,  the  facts  showing 
how  it  was  given  having  been  stated  in  the  complaint,  it  was  only  necessary 
to  answer  that  it  was  so  assigned,  in  order  to  defeat  the  plaintiff's  right  to 
maintain  the  action.  The  answer  alleged  that  the  note  was  not  assigned  un- 
til after  maturity.  If  it  had  been  pleaded  upon  the  theory  of  making  that 
defense,  it  would  have  been  a  sufiBcient  answer. 

Tlie  judgment  must,  however,  be  reversed.  There  were  other  answers  to 
which  demurrers  were  overruled  which  proceeded  upon  the  theory  that  cer- 
tain other  items  of  account  due  from  Thompson  to  the  Arm  of  Lowe&  Thomp- 
son were  proper  matters  of  set-off.  These  answers  did  not  allege  that  the 
note  m  suit  was  transferred  after  maturity.  They  were  therefore  clearly  in- 
su£3cient  upon  any  theory.  The  overruling  of  a  demurrer  to  a  bad  answer  is 
a  revel-sible  error,  even  though  there  be  other  good  answers  under  which  the 
same  evidence  is  admissible.  Epperson  v.  Hostetter,  95  Ind.  583-587 ;  Over 
V.  BTiannon,  75  Ind.  362;  Sitm  v.  City  qf  Frankfort,  79  Ind.  446;  Abdil  v. 
AhdU,  33  Ind.  460. 

As  has  already  been  seen,  when  Lowe  purchased  the  interest  of  Thompson, 
in  the  tirm  of  Lowe  &  Thompson,  and  agreed  to  pay  the  firm  debts,  and  trans- 
ferred to  Thompson  certain  property  in  lieu  of  his  interest  in  the  firm,  it  must 
be  presumed  until  the  contrary  appeare  that  all  matters  relating  to  the  state 
of  the  latter's  paitnership  account,  both  in  respect  to  any  indebtedness  of  his 
to  the  firm,  as  well  as  to  any  liability  of  the  firm  to  him,  were  adjusted  in 
fixing  the  value  of  his  interest.  The  note  in  Thompson's  hands,  or  in  the 
han(k  of  any  one  who  took  it  after  maturity,  constituted  nothing  more  than 
a  matter  pertaining  to  the  partnership  account.  The  account,  including  the 
note,  must  be  deemed  to  have  been  so  far  adjusted  as  that,  except  in  some 
equitable  proceeding  looking  to  a  readjustment  of  the  whole  partnership  ac- 
count upon  some  sullicient  ground,  the  note  cannot  now  form  the  l>asis  of  an 
action  at  law,  unless  it  be  in  the  hands  of  an  innocent  holder.  If  it  is  so  held, 
the  state  of  the  partnership  account  cannot  be  made  a  matter  of  defense. 

What  has  preceded  renders  it  unnecessary  that  we  should  consider  other 
questions  discussed.  The  judgment  is  reversed,  with  costs,  with  directions  to 
the  court  below  to  sustain  the  demurrers  to  the  amended  sixth,  and  to  the 
seventh,  eighth,  and  ninth  paragraphs  of  answer,  and  to  give  leave  to  the 
parties  to  reform  the  issues,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 


(lU  Ind.  2C6) 


Continental  Life  Ins.  Co.  v.  Havser. 

(Supremt  Onat  of  Indiana.    June  17,  1887.) 


1.  PlSAMWO — OOMPLAIWr— StTPFICIBNOT — APPEAI.. 

A  coinplftint  good  upon  demurrer  is,  a  fortiori,  good  wLen  attacked  for  the  first 
time  by  aaslgnnieat  of  error  in  the  supreme  court. 
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2.  IiAW  OF  TB>  Case. 

The  rule  of  law  applied  by  the  snpreme  conrt  in  th«  decision  of  a  canae,  remains 
the  law  of  the  case  througbont  all  subsequent  proceedings  therein.' 

3.  Life  Ibsubancb — Recovery  of  Pbemicms. 

Freniiunis  paid  upon  a  valid  risk  cannot  be  recovered  in  an  action  as  for  money 
had  and  received. 

Appeal  from  circuit  court,  Vigo  county. 

J.  Buchanan,  for  appellant.    EggUston  &  Reed,  for  appellee. 

HoiTK,  J.  This  cause  is  now  before  this  court  for  the  second  time.  On 
the  former  appeal,  the  opinion  and  judgment  of  this  court  are  reported  under 
the  title  of  Continental  Life  Ins.  Co,  y.  Houser,  89  Ind.  253.  "When  the 
cause  was  returned  to  the  court  l)elow,  appellee  filed  an  amended  complaint 
in  four  paragraphs.  Of  these,  appellant's  demurrer  was  sustained  to  the 
second  paragraph,  and  appellee  voluntarilj  withdrew  the  third  paragraph  of 
her  complaint.  Issues  were  joined  on  the  first  and  fourth  paragraphs  of  com- 
plaint by  appellant's  answer  in  general  denial  thereof.  These  issues  were 
tried  by  a  jury,  and  a  verdict  was  returned  for  appellee  assessing  her  dam- 
ages in  the  sum  of  6593.75;  and,  over  appellant's  motion  for  a  new  trial,. the 
court  rendered  judgment  on  the  verdict.  Errors  are  assigned  here  by  appel- 
lant, which  call  in  question  (1)  the  sufiSciency  of  the  first  paragraph  of  the 
complaint  when  challenged  for  the  first  time  in  this  court;  l2)  the  overruling 
of  its  demurrer  to  the  fourth  paragraph  of  complaint;  and  (3)  the  overruling 
of  its  motion  for  a  new  trial. 

1.  It  is  conceded  by  appellant's  counsel,  in  his  brief  of  this  cause,  that  the 
first  paragraph  of  appellee's  complaint,  now  before  this  court,  is  the  same 
substantially  as  her  third  paragraph  of  complaint  on  the  former  appeal 
lierein.  We  then  held  that  such  third  paragraph,  "although  badly  drawn 
and  lacking  in  certainty,"  was  sufficient  on  demurrer  as  an  "ordinary  count 
for  money  had  and  received."  If  the  paragraph  is  sufficient  on  demurrer, 
— and  our  former  holding  is  conclusive  that  it  is,  —  surely  it  is  sufficient 
when,  as  here,  it  is  called  in  question  for  the  first  time  by  an  assignment  of 
error  in  this  court. 

2.  Appellant's  counsel  vigorously  assails  in  argument  the  overruling  of  the 
demurrer  to  the  fourth  pai'agraph  of  appellee's  complaint.  Appellee's  counsel 
claims,  however,  that,  if  this  ruling  be  erroneous,  it  is  a  harmless  error,  for 
the  reason  that  the  court  below  "excluded  all  evidence  offered  under  the 
fourth  paragraph  of  complaint.  This  is  equivalent,  we  think,  to  an  admis- 
sion on  the  part  of  appellee  that  the  verdict  and  judgment  below  herein  rests, 
and  must  be  rested,  upon  the  first  paragraph  of  appellee's  complaint.  Be- 
sides, the  fourth  paragraph  of  complaint,  now  before  us,  states  substantially 
the  same  facts  as  were  stated  in  the  fourth  paragraph  of  complaint,  on  the 
former  appeal  herein,  the  substance  of  which  facts  we  have  given  in  our 
former  opinion.  We  then  held,  and  we  see  no  cause  for  changing  our  de> 
cision,  that  the  facts  so  stated  were  not  sufficient  to  withstand  a  demurrer, 
and  that  the  paragraph  of  complaint  was  not  "good  for  any  purpose  or  upon 
any  theory."  In  the  case  under  consideration,  the  court  clearly  erred,  we 
think,  in  overruling  appellant's  demurrer  to  the  fourth  paragraph  of  appel- 
lee's complaint. 

3.  In  our  opinion  on  the  former  appeal  herein,  we  said:  "The  policy  waa 
valid  in  its  inception,  and  there  was  for  a  time  a  risk,  and  the  general  rule  is 
that,  where  the  risk  attaches,  premiums  cannot  be  recovered  from  the  com- 
pany. Bliss,  Life  Ins.  750:  May,  Ins.  g  567.  If  there  was  a  continuing 
valid  risk  up  to  the  time  the  last  premium  was  tendered  and  refused,  then 
the  premiums  previously  paid  cannot  be  recovered.  May,  Ins.  §§  668,  669. " 
We  think  this  is  a  correct  statement  of  the  law,  and  certainly  it  is  the  law  of 

'See  note  at  end  of  case. 


Digitized  by 


Google 


Ind.]  STBiBB  V.  cox.  481 

this  case;  for  the  role  of  law  applied  by  this  court  in  the  decision  of  a  cause 
remains  the  law  of  that  case  in  all  subsequent  proceedings  therein.  Kress  t. 
State,  65  Ind.  106;  Pittsburg,  etc.,  Ry.  Co.  v.  Hixon,  110  Ind.  225,  11  N.  E. 
Bep.  285.  and  oases  there  cited.  Applying  the  rules  of  law  declared  in  our 
opinion  on  the  former  appeal  herein  to  the  case  as  now  presented,  we  are  of 
opinion  that  the  verdict  and  judgment  below  cannot  possibly  be  sustained. 
There  is  no  evidence  in  the  record  of  this  cause,  as  now  presented,  which 
proves,  or  tends  to  prove,  that  appellant  ever  had  and  received  any  money, 
for  the  use  and  benefit  of  appellee,  upon  any  account  other  than  premiums 
paid  upon  a  valid  risk  assumed  by  appellant  upon  the  life  of  Louise  Hesse. 
Under  the  law  of  this  case,  as  declared  by  this  court  on  the  former  appeal 
herein,  such  premiums  so  paid  cannot  be  recovered  back  from  appellant  as 
and  for  money  had  and  received.  It  follows,  therefore,  that  the  verdict  of 
the  jury  was  not  sustained  by  sufficient  evidcaice,  and  was  contrary  to  law; 
and  for  these  causes  it  was  error  in  the  court  below  to  overrule  appellant's 
motion  for  a  new  trial.  This  is  not  a  case  of  conflicting  evidence;  but  it  is  a 
case  where  the  evidence  wholly  fails  to  establish  a  valid  and  legal  claim 
against  the  defendant. 

Appellant's  counsel  also  complain,  in  argument,  of  certain  alleged  errors 
of  law  occurring  at  the  trial  and  excepted  to,  and  assigned  as  causes  for  a 
new  trial  in  the  motion  therefor;  but,  as  these  errors,  of  law  are  not  likely  to 
occur  again,  we  do  not  now  consider  them.  In  oonclusion,  we  commend  to 
the  consideration  of  appellee  and  her  counsel  the  suggestions  contained  in  the 
dosing  sentences  of  our  opinion  on  the  former  appeal  herein,  and  the  au- 
thority cited  in  support  thereof.  Day  v.  Connecticut,  eta.,  Ins.  Co.,  45  Conn. 
480;  CaiitPnental  Life  Ins.  Co.  v.  Eouser,  supra. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded,  with  in- 
structions  to  sustain  the  demurrer  to  the  fourth  paragraph  of  complaint,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 

NOTE, 

Res  Amttdioata — Law  of  thb  Caeb.  Where  a  case  has  been  appealed  to  the  snpren<« 
court,  the  decision  on  appeal  constitutes  tlie  law  of  tlie  case  on  being  retried.  Pitts- 
burgh, C.  &  St.  L.  R.  Ck).  v.  Hlxon,  (Ind.)  11  N.  E.  Rep.  285.  The  decision  is  a  final 
sdjiidicatioD,  from  the  consequences  of  which  the  court  cannot  depart,  or  the  parties 
refiere  themselves,.  Leighton  v.  Stuart,  (Neb.)  26  N.  W.  Rep.  198;  Hiatt  v.  Brooks, 
(Neb.)  22  N.  W.  Rep.  73 ;  and,  on  a  subsequent  appeal  on  the  same  question,  it  will  not 
be  reviewed,  Adams  Co.  v.  Burlington  &  M.  R.  R.  C!o.,  (Iowa,)  2  N.  W.  Rep.  1054;  but, 
ir  the  decision  of  the  supreme  court  is  overruled  before  the  final  trial  of  the  case,  it  is 
the  duty  of  the  inferior  court  to  follow  the  rule  last  established,  Barton  v.  Thompson, 
(Iowa,)  9  K.  W.  Rep.  899. 

(Ill  Ind.  »9) 

Stbieb  V.  Coz,  Treasurer,  etc.,  and  others. 
{Supreme  OouH  tf  Indiana.    June  21, 1887.) 

1,  JuDOmntT— CODNTT  BOABD— OoLIiATEBAL  ATTACK. 

Proceedings  and  orders  of  county  boards  establiiihlDg  s  ft'<>e  gravel  road,  over 
which  they  have  jurisdiction,  cannot  be  collaterally  impeached  unless  absolutely 
void.* 
S.  ConHTT  Bonds — VALnilTr — Qkavei.  Road  Expenses — Limitation  or  Indebtedness. 

Bonds  issued  by  county  commissioners,  under  section  6097,  Rev.  St.  Ind.  1881,  for 
the  purpose  of  raising  necessary  funds  for  the  construction  of  a  free  gravel  road,  do 
not  constitute  an  indebtedness  of  the  county,  and  cannot  be  held  void  under  ardde 
13  of  the  state  constitution,  limiting  the  indebtedness  of  the  oouuty,  they  being  i>ay- 
able  out  of  the  particular  fund  derived  from  the  assessments  of  adjacent  lan£,  and 
irom  DO  other  source. 

Appeal  from  circuit  court,  Grant  county. 

Kersey  <&  Baldwin,  for  appellant.    Steele  A  St.  John,  for  appellees. 

'See  Blair  v.  Buttolph,  (Iowa,)  33  K.  W.  Kep.  349^  and  note. 
V.12N.K.no.6 — 31 
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HowK,  J.  Errors  are  assigned  here  by  appellant,  the  plaintiff  below,  upon 
the  record  of  ttiis  cause,  which  call  in  question  (1)  the  overruling  of  liis  de- 
murrer to  the  third  paragraph  of  appellees'  answer;  (2)  the  sustaining  of  ap- 
pellees' demurrer  to  the  first  and  second  paragraphs  of  appellant's  reply;  and 
(8)  thesustaining  of  appellees'  demurrer  to  the  third  paragraph  of  appellant's  re- 
ply. From  these  assignments  of  error  it  is  manifest  that  this  case  is  presented 
here  solely  upon  the  pleadings  of  the  parties,  respectively.  The  suit  was  by 
appellant,  Strieb,  as  plaintiff,  against  the  appellees,  the  treasurer,  auditor,  and 
board  of  commissioners  of  Grant  county,  as  defendants.  In  his  complaint 
herein,  which  was  filed  below  on  the  twenty-third  day  of  January,  1884,  ap- 
pellant alleged  that  he  was  a  citizen  and  tax-payer  of  Grant  county,  and  had 
paid  all  taxes  legally  assessed  against  and  due  from  bim  in  such  county;  and 
that  he  was  the  owner  in  fee-simple  of  certain  parcels  of  real  estate  particu- 
larly described,  all  in  Grant  county.  Appellant  f  iii-ther  alleged  that  on  the 
fourteenth  day  of  August,  1883,  tlie  value  of  all  the  taxable  property  within 
Grant  county,  as  ascertained  by  the  last  assessment  for  state  and  county  taxes, 
prior  to  the  day  and  year  last  named,  was  $8,972,840.  and  that  2  per  centum 
of  that  amount  was  6179,456.80;  that  on  such  fourteenth  day  of  August,  1883, 
and  for  three  montlis  previously,  such  county  of  Grant  was  indebted  in  the 
sum  of  $280,801.38,  of  which  indebtedness  of  such  county  the  sum  of  $215,000 
was  then  and  since  evidenced  by  the  bonds  of  such  county  of  Grant,  then  and 
since  outstanding  as  evidences  of  such  indebtedness;  that  on  such  fourteenth 
day  of  August,  1883,  such  county  of  Grant  being  so  indebted  as  aforesaid,  the 
board  of  commissioners  of  such  county  tlien  and  there  contracted  and  issued 
the  bonds  of  such  county,  for  further  indebtedness,  in  the  sum  of  $43,000; 
that  there  was  not  then,  nor  had  there  been  since,  any  money  in  the  treasury 
of  Grant  county  out  of  which  such  additional  indebtedness  of  $43,000,  or  any 
part  thereof,  could  be  paid,  or  that  could  be  applied  to  the  payment  thereof. 
And  appellant  further  alleged  that,  for  the  payment  of  the  bonds  of  such  county 
of  Grant  issued  for  and  evidencing  such  additional  indebtedness  of  $43,000, 
the  board  of  commissioners  of  such  county  had  levied  and  assessed  a  special 
tax  of  $1,104.50  upon  appellant's  real  estate  described  in  his  complaint,  and 
had  attempted  to  order,  adjudge,  and  decree  the  same  a  first  lien  upon  all  such 
real  estate,  and  had  caused  such  county  auditor  to  place  the  same  on  a  special 
tax  duplicate,  called  a  "Gravel  Road  Tax  Duplicate,"  and  to  deliver  the  same 
to  such  county  treasurer,  and  that  such  treasurer  then  had  such  duplicate  in 
bis  hands,  and  was  threatening  and  about  to  proceed  to  collect  such  pretended 
assessment  and  tax  by  distress  and  sale  of  such  real  estate,  to  tlie  great  and  ir- 
reparable injury  of  appellant;  wherefore,  etc. 

In  the  third  paragraph  of  their  joint  answer,  appeUees  alleged  that  on  April 
6, 1881,  certain  citizens  and  land-owners  of  Grant  county  petitioned  the  board 
of  commissioners  of  such  county  for  tlie  location  and  construction  of  a  free 
gravel  road,  known  as  the  "Marion  and  Huntington  Free  Gravel  Road,"  and 
being  the  same  road  named  in  the  complaint  herein;  that  such  petition  was 
duly  considered,  and  its  prayer  granted  by  such  board  of  commissioners;  that 
said  petitioners  also  filed  their  bond  as  required  by  the  statute;  that  thereupon 
such  board  of  commissioners  appointed  three  disinterested  freeholders  to  view, 
locate,  and  lay  out  said  road,  who  were  duly  notified  thereof  by  such  county 
auditor;  that  after  having  given  due  notice  of  the  time  and  place  of  meeting, 
and  of  the  kind  of  improvement  asked  for,  such  viewers  met  at  such  time  and 
place,  and,  having  first  taken  an  oath  for  the  faithful  and  impartial  discharge 
of  their  duties  as  such,  they  duly  proceeded  to  view,  examine,  lay  out,  and 
locate  the  said  road  according  to  law;  that  such  viewers  and  their  engineer 
made  their  report  to  such  county  board  at  its  next  regular  session,  and  therein 
stated  that  said  road  would,  when  completed,  be  of  public  utility,  and  re- 
ported their  estimate  of  the  expense  of  such  improvement;  and  that,  upon  the 
return  of  said  report,  such  board  of  commissioners  found  and  entered  of  record 
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that  said  road  wonid  be  of  public  utility  and  benefit,  aad  then  and  there  or- 
dered that  said  improvement  be  made  according  to  law.  And  appellees  fur- 
ther averred  that  a  majority  of  the  resident  land-owners  of  such  county, 
whose  lands  would  be  affected,  and  being  a  majority  of  the  owners  of  the 
whole  number  of  acres  of  lands  reported  as  benefited,  subscribed  said  peti- 
tion; that,  after  such  order  was  finally  made,  such  county  board  ordered  and 

appointed as  engineer  of  said  work,  who,  with  the  approval  of 

such  board,  let  such  work  to  contract  according  to  the  statute  in  such  case 
provided,  after  having  given  public  notice  of  such  letting  for  two  weeks  in  a 
newspaper  printed  and  published  in  Grant  county;  that  such  county  board 
appointed  three  disinterested  freeholders  of  said  county,  who,  upon  actual 
view,  apportioned  the  estimated  expense  of  such  improvement  upon  the  lands 
so  found  to  be  benefited  thereby,  and  made  their  report  thereof  to  such  county 
auditor;  that,  when  such  report  was  so  made  and  filed,  such  county  auditor 
gave  notice  of  it,  and  of  the  meeting  of  such  county  board  to  consider  tlie 
same,  by  pubhcation  in  a  newspaper  of  general  circulation  in  said  county,  for 
three  weelis  successively;  that  appellant  well  knew  that  such  proceedings  had 
been  had,  and  that  such  assessments  on  his  lands  had  been  made;  that,  on  the 
day  named  in  said  notice,  appellant  appeared  before  such  county  board,  and 
remonstrated  in  writing  against  said  assessments  on  his  said  lands;  that  such 
county  board  then  referred  the  assessments  against  appellant's  lands,  and  all 
other  lands  aSected  by  said  improvement,  to  new  viewers,  to- wit,  etc.,  three 
disinterested  freeholders  of  such  county,  to  re-view  and  report  thereon;  and 
that  afterwards,  at  the  March  term,  1883,  of  said  board  of  commissioners, 
such  re-viewers  made  and  filed  their  report  of  the  estimate  and  apportionment 
of  expense  on  all  such  lands,  including  those  of  appellant;  that  thereupon  ap-. 
pellant  again  appeared  before  said  county  board,  and  in  writing  remonstrated 
against  his  said  assessments,  which  remonstrance  was  overruled  by  such 
board;  and  that,  with  appellant's  full  knowledge,  such  county  board  duly  con- 
firmed said  assessment  and  apportionment, — all  of  which  proceedings  were 
had  more  than  30  days  before  the  commencement  of  this  suit,  and  remained 
of  record  in  full  force  and  unappealed  from.  And  the  appellees  averred  that, 
upon  the  faith  of  such  assessment,  the  said  road  was  let  to  contract,  and  was 
fully  and  finally  completed,  as  appellant  well  knew  before  he  commenced  this 
suit;  that  such  bonds  in  his  complaint  named,  as  appellant  knew  at  the  time, 
were  ordered  by  such  county  board  to  be  issued  before  he  filed  his  said  re- 
monstrance; that,  during  all  the  time  the  said  road  was  being  constructed, 
appellant  was  a  resident  of  Grant  county,  and  in  the  neighborhood  of  such 
road,  and  knew  of  its  construction,  and  made  no  objection  thereto  in  any  way 
until  said  road  had  been  completed,  and  all  the  benefits  to  his  lands  from  such 
road  had  been  received  and  realized;  and  that  part  of  the  contract  price  for 
the  construction  of  said  road  remained  due  and  unpaid.  Wherefore  appellees 
said  that  appellant  was  estopped  to  assert  and  litigate  the  claims  and  facts 
stated  in  his  complaint  herein,  and  ought  not  to  be  permitted  to  prosecute  liis 
action  in  that  behalf;  and  they  prayed  judgment  accordingly,  and  for  all  other 
proper  relief. 

As  we  have  already  seen,  the  first  error  of  which  complaint  is  here  made  by 
appellant  iu  the  cause  under  consideration  is  the  overruling  of  his  demurrer 
to  the  third  paragraph  of  appellees'  joint  answer  herein,  the  substance  of  which 
we  have  given.  From  the  facts  iUleged  in  this  paragi'aph  of  answer  it  is  man- 
ifest that  appellees  have  therein  stated  and  set  forth  the  proceedings  and  orders 
of  the  board  of  commissioners  of  Grant  county  upon  a  petition  duly  presented 
to  such  board  for  the  location  and  constmctiou  of  the  Marion  and  Huntington 
free  gravel  road,  as  constituting  a  full  and  complete  defense  in  bar  of  appel- 
lant's cause  of  action  stated  in  liis  complaint  herein. 

These  proceedings  and  orders  of  such  county  board  were  shown  by  appellees. 
In  tlie  third  paragraph  of  their  joint  answer,  to  have  been  duly  instituted  and 
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regularly  had  under  and  In  strict  conformity  with  the  proTlsions  of  the  act  of 
March  8,  1877,  entitled  "An  act  authorizing  boards  of  county  commissioners 
to  construct  gravel,  macadamized,  or  paved  roads,  upon  petition  of  a  majority 
of  resident  land-owners  along  and  adjacent  to  the  line  of  anyroad;  authorizing 
them  to  issue  bonds  of  the  county  to  raise  money  required  for  that  purpose; 
and  provide  for  the  payment  of  such  bonds  by  taxing  land  adjacent  to  the  road," 
etc.  Acts  1877,  (Reg.  Sess.)  p.  82  et  seq. ;  Rev.  St.  1881,  §§  6091-5103.  Un- 
der the  provisions  of  the  above-entitled  act  the  boards  of  commissioners  of  the 
several  counties  in  this  state  are  clothed  with  original  jurisdiction,  and  required 
to  exercise  judicial  powers  and  duties,  in  relation  to  the  location,  establish- 
ment, and  construction  of  free  gravel,  macadamized,  and  paved  roads  within 
their  respective  counties.  Under  the  averments  of  the  third  paragraph  of  ap- 
pellees' joint  answer,  the  board  of  commissioners  of  Grant  county  had  full  and 
complete  jurisdiction  of  the  free  gravel  road  described  in  the  petition  mentioned 
in  such  paragraph  of  answer.  The  presentation  of  this  petition  to  such  board 
of  commissioners,  as  stated  in  such  paragraph,  called  into  exercise  its  juris- 
diction, and  required  such  board  to  determine  as  to  the  sufficiency  of  such  pe- 
tition, both  in  form  and  substance, — whether  or  not  it  was  signed  by  thereq- 
nisite  number  of  landholders  whose  lands  would  be  assessed  for  the  cost  of 
the  proposed  improvement,  and  every  other  fact,  precedent  or  concurrent,  nec- 
essary to  the  granting  of  the  prayer  of  such  petition.  Million  v.  Board,  etc., 
89  Ind.  5.  It  was  shown  also  by  the  averments  of  such  third  paragraph  of 
answer  that  proper  notices  were  given  as  required  by  the  statute,  and  appellant 
had  personal  l<nowledge,  also,  of  the  pendency  of  sucli  petition,  and  of  all  the 
proceedings  and  orders  of  the  county  board  had  thereon;  that  he  appeared 
before  the  board,  and  remonstrated  against  and  resisted  such  proceedings  and 
orders;  that  the  assessments  on  his  lands,  whereof  he  complains  in  this  action, 
were  conflrmed  by  the  county  board  over  his  written  remonstrances;  and  that 
he  failed  to  appeal  from  such  proceedings,  orders,  and  assessments  within  the 
time  allowed  by  law.  Upon  this  showing  made  by  appellees  in  the  third  par- 
agraph of  their  joint  answer  herein,  we  are  of  opinion  that  the  assessments  on 
appellant's  real  estate,  for  the  construction  of  the  free  gravel  road  named  in 
such  paragraph,  are  valid,  binding,  and  conclusive,  and  cannot  be  impeached 
collaterally.  This  is  the  doctrine  of  all  our  decided  cases  upon  the  subject 
under  consideration.  Mvansville,  etc.,R,  Co.  v.  City  of  Evnnsville,  15  Ind. 
895;  Deguindre  v.  Williams,  31  Ind.  444;  Board,  etc.  v.  Marhle,  46  Ind.  96; 
Board,  etc.  v.  Hall,  70  Ind.  469;  Oppenfieim  v.  Pittsburgh,  etc.,  Ry.  Co.,  85 
Ind.  471;  Doivell  v.  Lahr,  97  Ind.  146;  Baltimore,  ete.,R.  Co.  v.  North,  103 
Ind.  486,  8  N.  E.  Rep.  144;  Laverty  v.  State,  109  Ind.  217,  9  N.  E.  Rep.  774; 
Walker  v.  Hill,  ante,  387,  (at  the  present  term.) 

Of  course,  if  the  proceedings  and  orders  of  the  board  of  commissioner^  of 
Grant  county,  in  relation  to  the  construction  of  the  Marion  and  Huntington 
free  gravel  road,  and  the  assessments  on  appellant's  real  estate  for  the  cost  of 
such  improvement  were  void  for  any  cause  or  reason,  it  would  not  be  neces- 
saiy  to  appeal  from  such  void  proceedings,  orders,  and  assessments;  but  the 
same  might  be  attacked  and  impeached  in  any  collateral  suit.  It  will  be  seen 
ttom  the  averments  of  appellant's  complaint,  the  substance  of  which  we  have 
heretofore  given,  that  it  proceeds  upon  the  theory  that  such  proceeding's,  or- 
ders, and  assessments  were  and  are  wholly  void,  because  the  board  of  com- 
missioners, for  the  purpose  of  raising  the  money  necessary  to  meet  the  expense 
of  constructing  said  free  gravel  road,  had  issued  bonds  of  the  county  to  the 
amount  of  $43,0U0.  It  was  alleged  in  the  complaint  that,  at  the  time  of  the 
issue  of  the  bonds  of  the  county  to  meet  such  expense  of  the  improvement, 
the  aggregate  indebtedness  of  Grant  county  already  exceeded  2  per  centum  on 
the  value  of  the  taxable  property  within  such  county  as  shown  by  the  last  as- 
sessment for  state  and  county  taxes  previous  to  the  issue  of  such  bondsw  It 
is  assumed  that,  by  the  issue  of  such  bonds  for  the  purpose  aforesaid.  Grant 


Digitized  by 


Google 


Ind.]  STBiEB  V.  ooz.  486 

county  incurred  an  additional  indebtedness  to  the  amount  of  such  bonds,  in 
direct  contrayention  of  the  provisions  of  article  18  (adopted  March  14,  1881) 
of  our  state  constitution,  and  that  such  bonds,  so  issued,  were  void.  U  such 
assumption  were  correct,  it  might  well  be  doubted,  as  it  seems  to  us,  whether 
the  fact  that  the  bonds  so  issued  were  void  would  invalidate  or  avoid  the  pro- 
ceedings and  orders  of  the  county  board  for  the  construction  of  the  free 
gravel  road,  or  the  assessments  made  on  adjacent  real  estate  for  the  cost  of 
sncii  Improvement.  We  do  not  find  it  necessary  to  consider  or  decide  the 
question  suggested,  in  the  view  we  take  of  the  cause  of  action  stated  in  appel- 
lant's complaint  herein. 

The  bonds  issued  by  the  board  of  commissioners  of  Grant  county,  for  the 
purpose  of  raising  the  money  necessary  to  meet  the  expense  of  constructing 
the  Marion  and  Huntington  free  gravel  road,  were  issued  under  the  provision 
of  sectiotf  7  of  the  above-entitled  act  of  March  3, 1877,  as  such  section  was 
amended  by  an  act  which  took  effect  and  was  in  force  on  March  S,  1881.  Bev. 
St.  1881,  §  5097.  In  such  section  as  amended,  it  is  provided  as  follows:  "For 
the  purpose  of  raising  the  money  necessary  to  meet  the  expense  of  said  im- 
provement the  commissioners  of  the  county  are  hereby  authorized  to  issue  the 
bonds  of  the  county  maturing  at  annual  intei'vals  after  twoyeai-s,  and  not  be- 
yond eight  years,  bearing  interest  at  the  rate  not  to  exceed  six  per  cent,  per 
annum,  payable  semi-annually,  which  bonds  shall  not  be  sold  for  less  tlian 
their  par  value.  Said  assessment  shall  be  divided  in  such  manner  as  to  meet 
the  payment  of  principal  and  interest  of  said  bonds,  and  so  be  placed  upon 
the  duplicate  for  taxation  against  the  land  assessed,  and  collected  in  the  same 
manner  as  other  taxes;  and,  when  collected,  the  money  arising  therefrom 
shall  be  applied  to  no  other  purpose  than  the  payment  of  said  bonds  and  in- 
terest: provided,  that  no  bonds  shall  be  delivered  or  money  paid  to  any  con- 
tractor, except  on  estimate  of  work  done  as  the  same  progresses  or  is  com- 
pleted; and  said  road  or  improvement  shall  be  kept  in  repair  as  other  state 
and  county  roads  are:  provided,  fui-ther,  that  the  amount  of  such  bonds  out- 
standing at  any  one  time- shall  not  exceed  the  sum  of  one  hundred  thousand 
dollars  principal." 

We  are  of  opinion  that  the  lionds  issued  by  the  board  of  commissioners  of 
Grant  county,  under  the  provisions  of  the  section  quoted;  and  pursuant  to  the 
authority  thereby  conferred,  did  not  and  do  not  constitute  an  indebtedness  of 
such  county,  and  did  not  and  do  not  evidence  an  indebtedness  incurred  by 
such  county,  within  the  inhibition  of  article  13  of  our  state  constitution.  Such 
bonds  are  not  payable  by  the  county,  or  out  of  the  general  funds  of  the  county 
treasury.  They  are  payable  out  of  the  particular  fund  to  be  raised  by  the  col- 
lection of  the  assessments  mnde  on  the  lands  adjacent  to  such  free  gravel 
road,  "divided  in  sUch  manner  as  to  meet  the  payment  of  principal  and  inter- 
est of  such  bonds,"  and  placed,  as  divided,  upon  the  tax  duplicates  against 
the  lands  assessed,  "and  collected  in  the  same  manner  as  other  taxes,"  which 
fund,  when  so  collected,  "shall  be  applied  to  no  other  purpose  than  the  pay- 
ment of  said  bonds  and  interest."  No  other  provision  is  made  by  law  for  the 
payment  of  either  the  bonds  or  the  interest  thereon ;  and  the  bonds  and  in- 
terest are  made  payable  out  of  the  particular  fund  to  be  derived  from  the  col- 
lection of  the  assessments  made  on  the  lands  adjacent  to  such  free  gravel 
road,  and  from  no  other  source,  and  such  fund  is  pledged  by  the  statute  for 
the  payment  of  said  bonds  and  interest.  It  is  manifest,  we  think,  from  all 
the  provisions  of  the  above-entitled  act  of  March  S,  1877,  and  the  amend- 
ments thereof,  the  legislature  intended  that  the  entire  cost  and  expense  of 
constructing  any  free  gravel,  macadamized,  or  paved  road,  and  all  bonds  of 
the  county  issued  for  the  purpose  of  raising  the  money  necessary  to  meet  the 
expense  of  such  improvement,  should  be  borne  and  paid  out  of  the  particular 
fund  to  be  raised  by  and  from  the  collection  of  the  assessments  made  on  the 
lands  adjacent  to  such  road.    While  it  is  provided  that  the  preliminary  ex- 
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penses  of  such  an  improvement  may  be  paid  out  of  the  county  treasury,  yet 
it  is  further  provided  tliat  the  amount  so  paid  must  be  refunded  out  of  the 
particular  fund  to  be  raised  as  aforesaid  from  the  assessments  on  adjacent 
lands.  Bev.  St.  1881,  §  5096;  Board  T.  Fallen,  ante,  298,  (decided  at  this 
term;)  Rohinsony.  Rippey,  ante,  141,  (decided  at  this  term.) 

Appellant  has  also  assigned  as  errors  the  sustaining  of  appellee's  demurrers 
to  the  first,  second,  and  third  paragraphs  of  his  reply.  In  the  first  and  third 
paragraphs  of  his  reply,  appellant  has  stated  matters  'which  might,  perhaps, 
have  been  available  to  him  if  he  had  appealed  at  the  propertime  from  the  pro- 
ceedings, orders,  and  assessments  set  forth  in  the  third  paragraph  of  appel- 
lees' joint  answer  herein,  but  which  can  be  of  no  possible  service  to  him  in 
this  collateral  suit.  In  the  second  paragraph  of  his  reply,  appellant  set  up 
substantially  the  same  matters  stated  in  bis  complaint  therein.  The  demur- 
rers to  the  several  paragraphs  of  reply,  we  think,  were  correctly  sustained. 

The  judgment  is  affirmed,  with  costs. 


(Ill  iDd.  600) 

BuBTOK  and  others  v.  Stats  ex  rd.  Bakes  and  others. 
(Supreme  Oaurt  tif  Indiana.    June  22,  1887.) 

Appeal  fk'om  circuit  court,  Monroe  county. 

Sogen  A  Henly,  for  appellants.    Butkirk  dt  Jhmcan  and  Louden  i  men,  for  appellees. 

HowK,  J.  By  the  record  of  this  cause,  and  the  errors  asaigned  thereon  by  appellants, 
snbstantially  the  same  questions  are  presented  for  decision  as  those  which  were  consid- 
ered and  decided  by  this  court,  at  its  present  term,  in  Strieb  v.  Oox,  ante,  481.  Upon  the 
authority  of  the  case  cited,  and  for  the  reasons  there  given,  the  judgment  below  In  the 
cause  now  before  us  is  affirmed,  with  costs. 


(Ul  Ind.  316) 

Board  op  Com'rs  of  Cass  Co.  v.  Crockett. 

(jBuprerne  Court  of  Indiana.    June  21,- 1887.) 

BOtJBTT — LlABILITT  0»  CoOKTT  —  COHTBACT — MOTDALITY  — CONSIDBBATIOIT— AoSKOr— 

LnirTATioNS. 

Acting  under  an  mtAsi  of  the  county  commissioners  of  A.  county,  appropriating 
money  during  the  war  for  boiuities  to  recruits,  one  of  the  recruiting  committee  as 
originally  appointed,  but  who  had  declined  to  serve,  and  whose  place  had  been 
tilled  by  a  new  appointment,  made  an  agreement  with  certain  solaiers,  already  in 
the  service,  evidenced  by  a  writing  signed  by  the  latter,  by  which  the  latter  aicreed 
to  accept  the  bounty  offered  by  the  county,  and  that  they  should  be  credited  to  A. 
county.  No  further  action  appeared  to  have  been  taken  by  the  county  commis- 
sioners. In  a  suit  brought  against  the  county  on  this  agreement,  more  than  six 
years  allerwards,  held,  that  there  could  be  no  recovery,  as  po  mutually  binding 
contract  appeared  to  have  been  made,  or,  if  made,  it  was  not  authorized,  on  the 
part  of  the  county,  was  without  consideration,  and  was  not  whollyin  writing,  and 
was  therefore  barred  by  the  stz-years  statute  of  limitations. 

Appeal  from  circuit  court,  Miami  county. 

8.T.MoConnell  aaiJohn  JT.  ifcOreeuey,  for  appellant.  Nelson  di  Myers, 
for  appellee. 

• 

NiBLACK,  J.  From  the  pleadings  and  the  evidence,  we  make  the  follow- 
ing summary  of  what  we  regard  as  the  essential  facts  of  this  case,  and  of  the 
matters  really  in  controversy  between  the  parties:  On  the  second  day  of  Jan- 
uary, 1864,  Moses  M.  Crockett,  the  appellee,  re-enlisted  as  a  veteran  soldier 
in  the  service  of  the  United  States,  and  as  a  private  in  Company  D  of  the 
Forty-sixth  regiment  of  Indiana  veteran  volunteers,  and  was  on  that  day  mus- 
tered into  the  military  service  of  the  United  States.  At  the  time  of  bis  re- 
enlistment  he  was  a  resident  of  ^Vashillgton  township,  in  the  county  of  Cass, 
in  this  state.  On  the  third  day  of  January,  1865,  the  appellant,  the  board  of 
commissioners  of  the  county  of  Cass,  in  special  session,  made  the  following 


Digitized  by 


Google 


Ind.]  .COUNTY  OK  CASS  V.  CROCKETT.  487 

order:  "Whereas,  the  president  of  the  United  States  has  issued  his  proclama- 
tion calling  for  300,000  more  men  for  service  in  the  armies  of  the  United 
States,  to  the  end  that  the  present  rebellion  against  its  authority  maybe  speed- 
ily suppressed;  and  whereHS,  the  governor  of  this  state  has,  by  his  procla- 
miition  of  the  thirtieth  of  December,  1864,  authorized  the  formation  of  eleven 
volunteer  regiments,  being  one  for  each  congressional  district  in  this  state,  in 
anticipation  of  the  sttite's  quota  under  the  call  by  the  president;  and  whereas, 
numerous  petitions  have  been  presented  to  the  board  to  make  an  appropria- 
tion from  the  county  treasury  in  order  to  aid  in  the  raising  of  one  or  mora 
military  companies  within  this  county,  by  offering  bounties  for  volunteer  en- 
listments, and  it  is  believed  to  be  the  sentiment  of  a  great  proportion  of  the 
tax-payers  of  the  county  that  such  an  appropriation  should  be  made: 

"First.  Therefore  be  it  now  ordered  by  the  board  of  commissioners  of  the 
county  of  Cass,  that  there  be,  and  hereby  is,  appropriated  from  the  county 
treasury  the  sum  of  sixty  thousand  dollars  for  the  raising  and  maintaining 
of  military  companies  within  the  county  of  Cass  for  the  service  of  the  United 
States. 

"Second.  It  is  further  ordered  that  so  much  only  of  the  above  sum  be  ex- 
pended as  is  necessary  to  obtain  by  bounties  a  number  of  men  for  said  mili- 
tary companies  equal  to  what  is  the  aggregate  quota  of  the  different  town- 
ships of  the  county  under  the  last  call  of  the  president  for  300,000  men  to 
serve  in  the  armies  of  the  United  Slates.  • 

"Third.  Tliat  for  the  proper  disbursement  of  said  sum  of  sixty  thousand 
dollars,  or  so  much  thereof  as  is  required  for  the  purpose  aforesaid,  James  A. 
Taylor,  Daniel  D.  Pratt,  Thomas  H.  Wilson,  Robert  K.  Khea,  and  Charles  B. 
Knowlton,  be,  and  they  are  hereby,  appointed  disbursing  agents  for  said  county; 
said  sum  to  be  disbursed  by  them  under  and  in  pursuance  to  the  following 
regulations,  to-wit:  (1)  Said  con)mittee  are  instructed,  in  the  disbursement 
of  said  appropriation,  to  practice  rigid  economy,  to  obtain  recruits  at  the 
lowest  possible  bounty,  and  in  no  ci&e  to  pay  a  higher  sum  than  $325  to  any 
one  volunteer.  (2)  Said  committee  are  instructed  not  to  pay,  or  cause  to  be 
paid,  any  of  said  sum  to  any  volunteer  until  said  volunteer  shall  have  been 
regularly  mustered  into  the  service  of  the  United  States,  and  duly  credited  to 
Cass  county,  Indiana." 

This  order  contained  other  provisions,  but  they  had  reference  only  to  the 
manner  in  which  the  committee  named  as  aI)ove  should  raise  money  on  the 
credit  of  the  county,  and  to  the  general  policy  to  be  observed  in  the  disburse- 
ment of  the  appropriation,  and  hence,  as  will  hereafter  be  seen,  need  not  be 
set  out  here.  Pratt  and  Wilson  declined  to  serve  on  the  committee,  and  Dan- 
iel P.  Baldwin  and  John  O.  Merriam  were  afterwards  appointed  to  fill  the 
vacancies  occasioned  by  their  declination. 

After  the  entry  of  the  foregoing  order,  a  question  arose  as  to  whether  Cass 
county  had  received  credit  for  all  the  actual  residents  of  that  county  who  had 
re-enlisted  in  the  military  service  of  the  United  States,  and  in  that  connection 
it  was  claimed  that  about  80  other  residents  of  Cass  county  had  re-enlisted  in 
the  Porty-slxth  regiment  at  the  same  time  the  appellee  had  re-enlisted,  as 
herein  stated,  and  that  the  county  had  not  received  the  proper  credit  for  these 
men  from  the  military  authorities  either  at  Washington  or  Indianapolis. 

The  board  again  met  in  special  session  on  thetwenty-thirdday  of  February, 
1865,  and  on  the  succeeding  day  made  an  additional  order  as  follows: 
"Whereas,  the  former  appropriation  made  by  this  board  of  January  8, 1865, 
of  $60,000  for  the  raising  and  maintaining  of  military  companies  within 
the  county  of  Cass,  for  the  service  of  the  United  States,  in  these  words, 
(here  insert,)  has  proved  insufficient,  and  a  further  appropriation  is  required: 
tlierefore,  be  it  ordeied  by  the  board  of  commissioners  of  the  county  of  Cass, 
in  the  state  of  Indiana,  that  there  be,  and  the  board  thereby  make,  an  addi- 
tional appropriation  from  the  county  treasury  of  forty  thousand  ($40,000) 
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dollars  for  the  raising  and  maintaining  of  military  companies  within  the 
county  of  Cass  for  the  service  of  the  United  States.  And  it  is  further  ordered 
that  the  disbursement  of  the  above  appropriation  shall  be  governed  in  all  re- 
spects by  the  same  rules  and  regulations  which  governed  the  appropriation  of 
January  3,  1865,  except  as  to  the  clause  limiting  the  committee  to  the  pay- 
ment of  6325  to  any  one  volunteer.  And  it  is  further  ordered  by  the  board 
that  vyhereas  Cass  county  is  entitled  to  a  credit  of  eighty-one  men  for  the  re- 
enlisted  veterans  of  the  Forty-sixth  regiment,  as  is  acknowledged  by  the  mil- 
ilary  authorities  at  Washington  and  Indianapolis,  and  we  have  been  unjustly 
deprived  of  them,  and  have  reason  to  believe  that  they  have  been  given  to 
substitute  brokers  at  Indianapolis:  therefore  resolved,  that  we  will  fill  our 
quota  to  within  eighty-one  men,  and  then  stop  until  an  investigation  is  had, 
by  military  commission  or  otherwise,  as  to  the  reason  for  our  being  deprived 
of  the  same. 

Persons  had  either  been  already,  or  were  soon  thereafter,  sent  both  to 
Washington  and  to  Indiamipolis  to  investigate  and  to  endeavor  to  adjust  the 
claim  to  additional  credits  thus  emphasized  and  asserted  by  Cass  county.  The 
Forty-sixth  regiment  referred  to  was  on  duty  at  the  city  of  Lexington,  in  the 
state  of  Kentucky,  during  the  months  of  January,  February,  and  March  of 
the  year  1865,  and  for  some  time  thereafter,  and  there  was  evidence  at  the 
trial  tending  to  prove  that  Mr.  Pratt,  one  of  the  gentlemen  originally  named 
as  a  member  of  the  recruiting  committee,  visited  Lexington  in  the  early  part 
of  March  in  that  year  for  the  purpose  of  in  some  manner  getting  the  consent 
of  the  re-enlisted  veterans  of  that  regiment  whose  places  of  residence  were  in 
Cass  county  that  they  should  be  credited  to  that  county,  and  that  the  appellee 
and  81  other  re-enlisted  veterans  signed  an  agreement  in  writing  authorizing 
Mr  Pratt  to  arrange  to  have  tliem  so  credited.  Tliis  agreement  was  alleged 
to  be  lost,  and  was  hence  not  produced  at  the  trial;  but  there  was  evideuoe 
further  tending  to  show  that  it  w»s  in  something  like  the  following  form: 
"Lexington,  Ky.,  March  10,  1865.  We,  the  undersigned  veterans  of  the 
Forty-sixth  regiment  Indiana  volunteers,  do  hereby  agree  to  accept  the  $325 
bounty  offered  by  Cass  county,  Indiana,  and  give  our  names  and  credit  to  said 
county  under  the  now  pending  call  for  800,000  men;  and  authorize  Daniel  D. 
Pratt,  as  agent  of  said  county,  to  be  (at)  all  necessary  steps  to  secure  from  the 
proper  military  authorities  the  credit  of  each  and  aU  our  names  to  and  for 
said  county." 

On  the  sixteenth  day  of  March,  1865,  the  adjutant  general  of  this  state  tele- 
graphed from  Indianapolis  to  a  citizen  of  Logansport,  who  had  presumably 
interested  himself  in  filling  the  quota  of  men  for  which  Cass  county  was  re- 
sponsible, that  Gov.  Morton  had  obtained  the  veteran  credits  of  82  men  of  the 
Forty-sixth  regiment  of  Indiana  veteran  volunteers,  and  it  thereafter  became 
an  admitted  fact  that  Cass  county  had  received  credits  accordingly,  and  the 
canvassing  for  volunteers  to  fill  up  the  county's  quota  proceeded  upon  that 
theory.  It  also  became  and  still  is  a  conceded  fact  that  the  appellee  was  one 
of  the  men  for  whom  Cass  county  received  a  credit  as  stated,  and  that  the  82 
men  referred  to  by  the  adjutant  general  included  the  81  men  for  whom  the 
county  had  theretofore  claimed  credit. 

In  the  fall  of  1865,  after  the  men  who  had  been  so  credited  to  Cass  county 
had  been  discharged  from  the  military  service,  each  claiming  that  he  had  be- 
come entitled  to  receive  as  a  bounty  from  the  county  the  sum  of  $825',  de- 
manded that  sum  of  the  board  of  commissioners,  but  failed  to  obtain  either 
payment  or  recognition  of  his  claim.  For  some  unexplained  reason,  these 
claims  for  bounty  were  permitted  to  drift  along  in  an  unsettled  condition  un- 
til the  sixth  day  of  December,  1881,  when  the  appellee  commenced  this  ac- 
tion by  filing  a  claim  against  Cass  county,  before  the  board  of  commissioners 
of  that  county,  for  the  sum  of  $325,  with  interest  from  the  time  of  the  de- 
mand above  set  forth.    The  claim  was  rejected,  and  the  appellee  appealed  to 
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the  circuit  court,  wbere  a  change  of  venue  was  taken  to  the  Miami  circuit 
court.  After  the  cause  reached  the  circuit  court  the  appellee  filed  an  amended 
complaint,  alleging  in  much  greater  detail  the  facts  as  we  have  given  them, 
including  those  concerning  which  we  have  said  there  was  evidence  tending 
to  prove.  The  appellant  answered — First,  in  denial;  secondly,  the  six-years 
statute  of  limitations;  thirdly,  a  want  of  consideration.  A  demurrer  was 
sustained  to  the  second  paragraph  of  the  answer,  and  a  trial  resulted  in  a  ver- 
dict and  Judgment  in  favor  of  the  appellee.  Questions  were  reserved  upon 
the  pleadings,  and  upon  the  sufBciency  of  the  evidence  to  sustain  the  verdict. 

The  view  we  take  of  this  case  renders  it  unnecessary  that  we  shall  consider 
the  Bufflciency  of  the  complaint.  Touching  its  substantial  character,  we 
need  only  say  that  we  do  not  regard  it  as  counting  upon  a  contract  wholly  in 
writing.  Both  of  the  appropriations  made  by  the  board  of  commissioners 
were,  as  must  have  been  observed,  for  the  raising  and  maintaining  of  inili- 
tary  companies  within  the  county  of  Cass  for  the  service  of  the  United  States, 
and  hence  were  plainly  intended  only  to  procure  the  voluntary  enlistment  of 
men  not  already  in  the  military  service.  The  call  of  the  president  was  upon 
its  face  a  call  for  additional  men  to  be  added  to  the  military  forces  already  in 
the  field,  and  the  appropriations  were  obviously  made  in  aid  of  the  object 
which  the  president  thus  had  in  view  in  making  the  call.  The  raising  of  ad- 
ditional troops  involved  an  important  question  of  public  policy.  The  adjust- 
ment of  credits  for  troops  already  in  the  service  presented  a  question  of  only 
incidental  and  much  inferior  importance.  The  ofEer,  therefore,  of  bounties 
as  an  inducement  to  men  to  thereafter  enter  the  army,  and  to  thus  increase 
its  numerical  force,  was  a  very  different  thing  from  offering  bounties  to  men 
already  in  the  army,  as  a  means  of  swelling  the  credits  to  which  the  county 
was  entitled  under  some  previous  call;  consequently  the  propositions  con- 
tained in  the  orders  of  the  board  hereinabove  set  out  were  not  addressed  to 
men  who  were  already  in  the  military  service  of  the  United  States,  but  to  an- 
other and  entirely  different  class  of  persons.  It  follows  that  the  agreement 
alleged  to  have  been  entered  into  by  the  appellee  and  other  veterans  on  the 
tenth  day  of  Marcli,  1865,  was  neither  responsive  to  nor  an  acceptance  of  any 
proposition  contained  in  those  orders.  That  agreement  was  rather  in  the 
nature  of  a  counter-proposition,  which  would  have  required  the  further  order 
of  the  board  to  have  made  it  mutually  binding  as  a  contract  between  the  par- 
ties. No  such  a  further  order  of  the  l>oard  was  averred  in  the  complaint,  and 
hence  the  complaint  was  not  based  wholly  upon  a  contract  in  writing,  if,  in- 
deed, upon  any  weU-pleaded  contract.  Under  such  circumstances,  the  six- 
years  statute  of  limitations  was  a  good  defense  to  the  action,  and  the  circuit 
court  erred  in  sustaining  a  deniurrer  to  the  paragraph  of  answer  setting  up 
that  statute.  Board  v.  Shipley,  77  Ind.  663;  High  v.  Board,  92  Ind.  580; 
Haokleman  v.  Board,  94  Ind.  36. 

At  the  tilal  there  was  no  evidence  either  showing  or  tending  to  show  that 
the  proposition  contained  in  the  alleged  agreement  of  the  tenth  of  March, 
1866,  signed  by  the  appellee  and  others,  was  ever  accepted  by  the  appellant, 
or  any  one  acting  in  its  behalf,  or  had  anything  whatever  to  do  in  procuring 
the  appellee's  previous  re-enlistment  to  be  credited  to  Cass  county.  On  tlie 
contrary,  the  appellee's  muster-in  roll,  which  was  read  in  evidence,  described 
him  as  a  resident  of  Washington  township,  in  Cass  county,  at  the  time  of  his 
re-enlistment,  and  therefore  contained  facts  tending  to  prove  that,  in  legal 
contemplation,  the  appellee  was  credited  to  Cass  county  when  he  was  mus-, 
tered  into  the  service  under  his  re-enlistment.  Board  v.  Hammond,  83  Ind. 
453;  13  U.  S.  St.  at  Large,  489,  §§  13,  14.  Neither  was  it  shown  that  Mr. 
Pratt  was  at  any  time  agent  of  Cass  county,  either  for  obtaining  recruits 
or  credits  of  men  for  that  county.  If,  as  a  matter  of  law,  the  appellee  was 
credited  to  Cass  county  at  the  time  he  was  so  mustered  in,  or  that  county 
then  became  entitled  to  have  him  so  credited,  any  subsequent  promise  made 
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to  him  for  the  purpose  of  obtaining  his  consent  to  be  credited  to  Cass  county 
was  without  consideration. 

The  conclusion  to  which  we  feel  constrained  to  come  is  that  the  verdict  was 
not  sustained  by  sufficient  evidence,  and  that,  for  that  reason,  a  new  trial 
ouf^ht  to  liave  been  ordered.  The  judgment  is  reversed,  with  costs,  and  the 
cause  is  remanded  for  further  proceedings. 


(Ill  Ind.  289) 

HOLUNGSWOETH  B.  STATE. 
(8ui>reme  Court  of  Indiatia.    June  18,  1887.) 

1.  Ofpiok  Airo  6fficb»8— Nbw  Boinw— Jttsicial  DECLASATioir  o»  Vaoaicot— Joeiswo- 

TiON  OF  CiRCorr  Couetb. 

The  act  of  1852  *1  Kev.  St.  1876.  p.  190)  ptrescribing  the  procedure  for  obtaining 
new  official  bonds  in  certain  cases,  and  giving  the  judge  of  the  court  of  common 
pleas  autliority  to  declare  the  olfice  vacant  on  failure  to  file  !<nch  a  bond  when  re- 
qiiired,  is,  under  the  act  of  March  6,  1873,  (Rev.  St.  Ind.  1881,  {  1335,)  abolishing 
toe  courts  of  coniiuon  pleas,  applicable  to  the  circuit  conrta. 

2.  EmBBZZLBMEKT — IkDICTMKHT — SuFFICIBirOT  AFTBB  Vkbdiot. 

An  indictment  against  a  county  treasurer  for  embezzlement  is  not  bad  for  failure 
to  particularly  specily  each  fund  charged  to  have  been  embezzled,  especially  when 
attacked  after  verdict. 

8.  JUDOUEKT — COLLATEBAI/  ATTACK— iBBEOnLABITT  IK  SUMMONS. 

A  mere  irregularity  in  a  summons  and  return  will  not  render  a  judgment  invalid 
on  collateral  attack.' 

i.  ArPBAL — Becobd — Fbesomftion. 

The  supreme  court  will  not  reverse  a  judgment  unless  the  record  affirmatively 
shows  that  error  intervened  below. 

8.  Same — Insteuctiohs — Bill  of  Exckptiokb. 

Where  the  instructions  are  copied  into  the  record  by  the  derk,  but  not  embodied 
in  the  bill  of  exceptions,  they  cannot  be  considered, 

8.  Samk— ExoLusiON  OF  EvinRKCB— Papkbs  hot  IB  Bbcobd. 

Where  the  exclusion  of  evidence  in  the  shape  of  certain  deeds  is  complained  o( 
and  they  are  not  in  the  record,  the  supreme  court  cannot  say  that  there  was  error 
in  such  ruling. 

7.  Embbzzlbmbht — Couirrr  Tbeasubkb — Demand. 

Where  a  county  treasurer  is  charged  with  embezzling  the  public  funds,  no  demand 
for  such  funds  by  his  successor  need  be  proved. 

8.  Samb— Evidbscb — Expebts. 

Upon  the  trial  of  a  county  treasurer  for  embezzlement,  evidence  of  expert  account- 
ants who  have  examined  the  books  and  papers  of  the  office  as  to  the  totals  of  tihe 
amounts  received  and  paid  out  by  him,  as  shown  by  such  books  and  records,  is  ad- 
missible. 

it.  Appeal— Bbief— What  is. 

A  mere  suggestion  of  certain  points,  unsupported  by  argument  or  citation  of  au* 
thorities,  will  not  constitute  a  brief,  within  the  rules  of  the  Indiana  supreme  court, 
and  such  points  will  not  be  considered. 

10.  Cbimihal  Fbacticb— Appeal— Habmless  Eubob. 

Although  irregularities  roa^intervene  in  the  trial  of  a  criminal  cause,  yet  if  they 
do  not  aflect  the  sulistantial  rights  of  the  defendant,  the  supreme  court,  in  pursuance 
of  section  1891,  Bev.  St.  Ind.  1881.  will  disregard  them. 

Appeal  from  circuit  court,  Knox  county. 

De  Wolf,  Chamber  <fe  De  Wolf  and  J.  8.  Pritchett,  for  appeUant.  J.  C.  Ad- 
ams  and  The  Attoruey  General,  for  the  State. 

'Respecting  the  grounds  on  which  the  conrt  will  permit  a  jndgmentto  be  collaterally 
attacked,  see  Jasper  Co.  v.  Mickey,  (Mo.)  4  S.  W.  Rep.  424;  Crawford  v.  Wilcox,  (Tex.) 
3  8.  W.  Rep.  695.  and  note;  Griramett  v.  Askew,  (Ark.)  2  8.  W.  Rep.  707,  and  note; 
Rollins  V.  Love,  (N.  C.)  2  8.  E.  Rep.  166;  Jones  v.  Coffey,  Id.  165;  Hall  v.  Doiham, 
(Ind.)  9  N.  E.  Rep.  926,  and  note. 
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ZoiXARS,  0.  J.  It  is  charged  in  the  indictment  that  appellant  was  elected 
treasurer  of  Knox  county  in  1884,  for  the  term  of  two  years,  ending  on  the 
thirteenth  day  of  November,  1886;  that  he  gave  bond,  qualifled,  and  served 
as  such  treasurer  until  the  eighth  day  of  May,  1886;  that  on  the  twenty-sev- 
enth day  of  April,  1886,  the  sureties  on  his  official  bond  petitioned  the  judge 
of  the  Knox  circuit  court,  in  writing,  to  be  released  therefrom ;  that  the  judge 
on  that  day  caused  a  summons  to  be  served  on  iippellant,  commanding  him 
to  appear  10  days  thereafter,  and  give  additional  bond,  with  sureties;  that 
the  summons  having  been  served  and  returned,  and  appellant  having  failed 
to  execute  a  new  bond,  with  sureties,  at  the  time  set  for  the  he&ring,  the 
judge  declared  the  office  of  treasurer  vacant,  and  notified  the  governor;  that 
on  the  nineteenth  day  of  May,  1886,  Charles  S.  Matliesic  entered  upon  the  dis- 
charge of  the  duties  of  treasurer  for  the  unexpired  term,  having  been  ap- 
pointed as  such  treasurer  by  the  board  of  commissioners  of  Enox  county;  that 
at  the  time  the  office  was  declared  vacant  by  the  judge,  appellant  had  in  his 
hands  $75,000  of  the  money  which  he  had  received  by  virtue  of  the  office  of 
treasurer  during  the  term  he  served  as  such ;  that  on  the  twentieth  day  of 
May,  1886,  Mathesic,  treasurer  as  aforesaid,  demanded  of  appeUant  the  $75,- 
000,  and  demanded  of  him  to  pay  over  or  account  for  all  the  moneys  which 
had  come  into  his  hands  by  virtue  of  the  office;  that  appellant  fraudulently 
failed  and  refused,  and  has  ever  since  failed,  to  pay  over  or  account  for  the 
$75,000,  or  any  part  of  it,  etc. 

Appellant  questioned  the  sufficiency  of  the  indictment  for  the  first  time  by 
a  motion  in  arrest  of  judgment. 

It  is  contended,  in  tlie  first  place,  that  the  indictment  is  bad,  because  it 
shows  upon  its  face  that  appellant's  term  of  otiice  had  neither  expired  nor  been 
terminated  at  the  time  Mathesic  was  appointed,  nor  at  the  time  the  indict- 
ment was  found  and  returned.  This  contention  rests  upon  the  further  con- 
tention that  the  judge  of  the  circuit  court  had  no  authority  to  hear  the  appli- 
cation of  the  sureties,  nor  to  declare  the  office  vacant. 

The  act  authorizing  such  a  procedure  was  passed  in  1852,  (1  Bev.  St.  1876, 
p.  190.)  The  first  section  provided  that  when  the  sureties  in  an  official  bond 
of  any  officer  might  remove  from  the  state,  or  become  insufficient,  the  clerk 
of  the  court  of  common  pleas,  on  his  own  motion,  or  upon  the  affidavit  of  a 
person  competent  to  vote  for  such  officer,  should  issue  a  writ  to  the  sheriff 
commanding  the  officer  to  appear  before  the  judge  of  the  court  of  common  pleas 
10  days  after  the  service  of  such  process,  at  the  court-house  of  the  county,  to 
answer  such  complaint,  etc.  The  second  section  provided  that  such  clerk,  on 
return  of  the  process  served,  should  notify  such  judge  of  the  time  and  place 
of  hearing.  Section  S  provided  that  at  the  time  set  therefor  such  j  udge  should 
hear  and  determine  such  complaint,  and,  if  deemed  proper,  might  require  a 
new  bond,  with  sufficient  additional  sureties,  to  be  executed  and  filed  within 
10  days.  Section  4  provided  that,  if  the  bond  should  nut  be  filed  within  the 
required  time,  such  judge  might  declare  the  office  vacant.  Section  5  provided 
that  either  party  might  appeal  from  the  decision  of  such  judge  to  the  circuit 
court  of  the  county.  Section  6  provided  that,  upon  the  liearing,  the  circuit 
court  might  require  a  new  bond  to  be  filed,  with  sureties,  to  tlie  acceptance 
of  such  judge  of  the  court  of  common  pleas.  Section  7  provided  that,  if  the 
order  of  the  court  was  not  complied  with,  such  judge  should  declare  the  office 
vacant.  Section  8  provided  that  whenever  any  sureties  in  an  official  l)ond 
should  petition  such  judge,  in  writing,  to  be  released  therefrom,  he  should 
cause  a  summons  to  be  personally  served  on  the  official  complained  of,  by  the 
sheriff,  commanding  him  to  appear  before  such  judge,  10  days  after  the  serv- 
ice thereof,  and  give  additional  bond  and  sureties.  Section  9  provided  that 
the  clerk,  upon  the  return  of  the  summons,  should  notify  the  judge  of  the 
court  of  common  pleas,  as  in  section  2.  Section  10  provided  that,  if  the  offi- 
cer failed  to  give  such  additional  bond  or  sureties  on  the  day  set  for  hearing 


Digitized  by 


Google 


492  NOBTHEASTERN  REFOBTEB;  {Ind. 

such  Complaint,  such  judge  should  declare  his  office  vacant.  The  sections  fol- 
lowing, each  prescribed  duties  to  be  performed  by  the  judge  of  the  court  of 
comtDon  pleas. 

It  will  be  noticed  that  the  proceeding  provided  for  was  to  be  conducted  be- 
fore and  by  the  judge  of  the  common  pleas  court,  except  where  an  appeal  was 
taken  to  the  circuit  court.  So  far  as  we  have  been  able  to  discover,  the  act 
has  not  been  amended,  nor  the  language  changed  by  any  direct  act  of  the  legis- 
lature. Tlie  revisers  insei-ted  the  act  ih  the  revision  of  1881  (Kev.  St.  1881, 
§  5538  et  seq.)  They  seem  to  have  substituted  judge  of  the  circuit  court,  and 
clerk  of  flie  circuit  court,  in  place  of  the  judge  of  the  court  of  common  pleas, 
and  clerk  of  the  court  of  common  pleas,  in  the  original  act.  Their  substitu- 
tion of  itself,  of  course,  did  not  and  could  not  operate  as  an  amendment  or 
change  of  the  act.  To  be  made  available  now,  however,  the  act  must  be  read 
as  the  revisers  have  made  it  read.  May  it,  under  any  act  of  the  legislature, 
be  so  read,  and  made  applicable  to  the  circuit  court?  We  think  it  may.  In 
1873  the  courts  of  common  pleas  were  abolished,  and  the  circuit  courts  re- 
modeled. The  act  provided,  among  other  things,  that  "such  circuit  courts, 
in  addition  to  the  jurisdiction  theretofore  exercised  by  them,  shall  also  have 
the  same  jurisdiction  that  has  heretofore  been  exercised  by  the  courts  of  com- 
mon pleas;  and  all  laws  and  parts  of  laws  concerning  said  courts  of  common 
pleas  shall  be  hereafter  construed  to  mean  and  apply  to  said  circuit  courts,  so 
far  as  the  same  may  be  applicable. " 

All  writs,  subpoenas,  publications,  and  processes  of  whatever  kind,  in  the 
courts  of  common  pleas,  were  made  returnable  to  the  circuit  courts  the  same 
as  if  they  had  issued  out  of  those  courts.  Bev.  St.  1881,  §§  1335, 1336.  That 
act,  we  think,  made  the  above  act  of  1852  "to  mean  and  apply"  to  the  circuit 
courts.  While  in  the  act  of  1852  duties  and  powers  were  prescribed  to  be 
performed  and  exercised  by  the  judge  of  the  court  of  common  pleas,  the  act 
was  yet  an  act  concerning  courts  of  common  pleas.  The  powers  and  duties 
were  devolved  upon  the  judge,  not  as  an  individual,  but  as  the  judge  of  the 
court.  If,  at  the  time  the  common  pleas  court  ceased  to  exist,  a  writ  issued 
upon  the  complaint  of  sureties  had  been  in  the  hands  of  the  sheriff,  we  think 
that  without  doubt  it  should  have  been  returned  to  the  circuit  court.  It 
has  not  been  directly  adjudicated  that  the  above  act  of  1852  is  applicable  to 
the  circuit  courts,  but  we  have  a  case  which  was  decided  upon  the  assump- 
tion that  it  is  so  applicable.    Harvey  v.  State,  94  Ind.  159. 

It  is  apparent,  also,  aside  from  the  act  of  1873,  supra,  that  the  legislature 
intended  that  the  above  act  of  1852  should  be  applicable  to  the  circuit  courts, 
and  did  not  consider  it  necessary  to  amend  the  act  by  inserting  judge  and 
clerk  of  the  circuit  court,  instead  of  judge  and  clerk  of  the  court  of  common 
pleas.  The  act  abolishing  the  common  pleas  coui-t  was  approved  March  6, 
1873.  The  legislature  that  passed  that  act  also  passed  an  act  approved  on  March 
8,  1873,  amending  the  fifteenth  section  of  the  above  act  of  1852.  That  amend- 
ment was  enacted  upon  the  assumption  that  the  proceeding  provided  for  in 
the  act  might  still  be  had,  notwithstanding  the  abolition  of  the  common  pleas 
court;  for,  as  amended,  the  section  provides  that  the  county  board  maydirect 
the  clerk  of  the  circuit  court  to  institute  the  proceeding  under  the  act  for  new 
official  bonds  and  additional  sureties. 

It  is  further  insisted  that  the  funds  charged  to  have  been  embezded  should 
have  been  particularly  specified,  whether  county  funds,  school  funds,  etc.,  and 
that  the  indictment  is  bad  for  want  of  such  particular  description.  The  act 
of  1883  (Acts  1883,  p.  106)  provides  that  it  shall  be  the  duty  of  the  tieasurer 
of  the  several  counties,  receiving  money  in  his  official  capacity,  at  the  expira- 
tion of  his  term  of  office,  to  pay  over  to  his  successor  in  office  all  moneys  of 
every  description,  to  whomsoever  due,  remaining  in  his  hands  at  tlie  expira- 
tion of  such  term,  and  that  any  treasurer  so  failing  to  pay  over  such  moneys 
ahaU  be  deemed  guilty  of  embezzlement.    The  contention  of  counsel  is  fully 
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met  and  overthrown  bj  tbe  cases  of  People  v.  ifoKinnetf,  10  Mieh.  58;  State 
T.  iSmJtA,  18  Kan.  274;  State  v.  Graham,  Id.  299.  It  may  be  observed  in  pass- 
ing, also,  that  the  assault  upon  the  indictment  is  subsequent  to  tbe  verdict 
Trout  T.  State,  107  Ind.  578,  8  N.  E.  Bep.  618. 

In  support  of  the  motion  for  a  new  trial  below,  it  is  insisted  that  the  court 
erred  in  admitting  in  evidence  the  proceedings  resulting  in  the  vacation  of 
the  office  of  treasurer,  by  the  circuit  judge.  One  point  urged  Is  that  the  sum- 
mons in  that  proceeding  did  not  fix  any  place  where  the  complaint  or  applica- 
cation  of  the  sureties  would  be  heard.  Section  1  of  the  act,  (section  5588, 
Bev.  St.  1881,)  under  which  new  bonds  mwy  be  required  when  their  sureties 
have  removed  from  tbe  state  or  become  insufficient,  provides  that  a  writ  shall 
be  issaed,  commanding  tbe  officers  to  appear  before  tbe  judge  of  the  court  at 
the  court-house,  etc.  Section  8,  (section  5545,  Rev.  St.  1881,)  under  which 
sureties  in  official  bonds  may  institute  the  proceeding  to  be  released  therefrom, 
provides  that  a  summons  shall  be  served  upon  the  officer,  commanding  him 
to  appear  before  the  judge  10  days  after  the  service,  but  it  does  not  require 
that  the  summons  shall  contain  a  statement  that  he  shall  appear  at  the  court- 
house. But  conceding  that  the  summons  ought  to  contain  such  a  statement, 
its  omission  would  be,  at  most,  but  an  irregularity  wliich  would  not  affect 
the  validity  of  the  proceedings,  coming  in  question  collaterally,  as  it  does  here. 
Host  v.  Qlaaa,  70  Ind.  891 ;  Dunkle  v.  Elston,  71  Ind.  585 ;  Morgan  v.  Woods, 
S3  Ind.  23 ;  McMuUen  v.  State,  105  Ind.  334, 4  N.  £.  Bep.  903.  The  service  of 
the  summons,  for  the  purposes  of  tliis  case,  we  think  was  sufficient.  The  re- 
turn of  the  sheriff  was:  "Came  to  hand  April  27, 1886,. and,  as  commanded, 
I  g>erved  this  summons  to  and  in  the  liearing  of  Spear  S,  Hollingsworth,  within- 
naiued  treasurer  of  Knox  county,  the  twenty-seventh  day  of  April,  1886." 
For  the  word  "served"  the  word  "read"  was  evidently  meant. 

It  is  contended  tbat  the  order  of  the  judge  declaring  tbe  office  of  treasurer 
vacant,  should  not  have  been  admitted  in  evidence,  because  no  record  appears 
to  have  been  made  of  the  proceedings.  In  answer  to  that  it  is  sufficient  to  say 
tbat  it  does  not  appear  that  a  record  of  the  proceedings  was  not  made.  The 
state  offered  and  read  in  evidence  the  petition  of  the  sureties,  tbe  summons, 
the  return  thereon,  and  the  final  order  of  the  court  declaring  the  office  vacant. 
No  objections  were  made  on  the  ground  that  the  several  papers  and  the  final 
order  were  not  the  papers  and  the  final  order  in  the  proceeding.  For  aught 
tbat  is  made  to  appear,  the  whole  proceeding  may  have  been  made  a  matter  of 
record  intheordcr-bool:  of  the  court;  and,  for  aught  that  is  made  to  appear,  tbe 
final  order  may  have  been  read  to  the  jury  from  that  book.  It  is  well  setitled 
that  this  court  will  not  reverse  a  judgment  unless  the  record  affirmatively 
shows  that  error  Intervened  below.  Cline  v.  Lindsey,  11  N.  E.  Bep.  441.  It 
is  not  necessary  for  us  to  here  decide  what,  if  any,  order-book  entries  should 
be  made  in  a  proceeding  by  sureties  to  be  released  from  official  bonds. 

It  is  insisted  on  the  part  of  the  appellant  that  the  instructions  given  by  the 
court  were  erroneous,  it  is  contended  on  the  part  of  the  state  that  the  in- 
structions are  not  properly  in  the  record,  and  hence  cannot  be  considered  by 
this  court.  That  contention  cannot  be  disregarded.  The  clerk  has  copied 
into  the  record  what  purport  to  be  instructions  given  by  the  court,  but  there 
are  no  instructions  in  the  bill  of  exceptions.  Lecerich  v.  State,  105  Ind.  277, 
4  N.  E.  Bep.  852. 

It  is  further  contended  that  the  court  below  erroneously  excluded  certain 
deeds  executed  by  appellant,  by  which  he  conveyed,  in  trust  for  the  security 
of  his  bondsmen,  an  amount  of  property  sufficient  in  value  to  meet  any  bal- 
ance that  might  be  due  from  him.  The  deeds,  if  any  thei-e  were,  are  not  in 
the  record,  and  hence  this  court  cannot  say  that  there  was  error  in  the  rul- 
ing below,  even  if  such  deeds  could  in  any  event  have  been  available  to  ap- 
pelant for  any  purpose.  It  has  been  many  times  ruled  that  this  court  cannot 
determine  that  there  was  ei-ror  in  ruling  out  offered  documentary  evidence 
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where  the  offered  instruments  are  not  in  the  record.  Hopper  v.  Lucas,  86 
Ind.  43,  (52.) 

It  is  insisted  still  further  that  the  Judgment  should  be  reversed  for  the 
reason  that  there  was  no  evidence  that  appellant's  successor  in  oflSce  made 
a  demand  upon  him  for  the  funds.  Such  a  demand  was  not  necessar}'  in 
order  to  establish  a  conversion  and  embezzlement  of  the  funds.  State  v.  Ma- 
»on,  108  Ind.  48, 8  N.  E.  Hep.  716;  Com.  v.  Ttickerman.  10  Gray,  173;  Com,  v. 
Jfiusey.  Ill  Mass.  432. 

But  one  question  remains.  Two  expert  accountants,  who  had  made  an  ex- 
amination of  the  books,  records,  papers,  and  files  of  the  treasurer's  olflce,  cov- 
ering the  time  appellant  was  treasurer,  were  allowed  to  testify,  and  to  state 
the  totals  of  the  amounts  received  and  paid  out  by  appellant  as  such  treasurer, 
as  shown^by  such  books  and  records.  It  is  conceded  by  appellant's  counsel 
that  in  civil  actions,  where,  as  here,  the  books,  records,  papers,  and  entries 
are  voluminous  and  multifarious,  and  of  such  a  character  as  to  render  it  dif- 
ficult for  the  jury  to  arrive  at  a  correct  conclusion  as  to  amounts,  expert  ac- 
countants may  be  allowed  to  examine  such  books,  etc.,  and  to  give  to  the  jury 
the  result  of  their  examination  and  investigation.  Some  doubt  is  intimated 
as  to  wliether  or  not  such  testimony  should  be  allowed  in  criminal  prosecu- 
tions, and  it  Is  said  that,  if  allowed  at  all  in  such  cases,  it  should  be  with  the 
greatest  caution.  There  should  be  caution  in  all  cases,  but  we  can  think  of 
no  principle  which  would  admit  such  testimony  in  civil  cases,  and  exclude  it 
in  criminal  prosecutions. 

The  main  objections  urged  to  the  testimony  in  the  brief  in  behalf  of  appel- 
lant are  that  the  books,  records,  and  papers  from  which  the  accountants  got 
the  data  upon  which  they  compute  the  amounts  stated  by  them  were  not  suf- 
ficiently identified,  and  were  not  such  as  the  law  requires  shall  be  kept.  We 
have  examined  tlie  evidence,  and  have  no  hesitancy  in  holding  that  the  iden- 
tification was  snflBcient,  in  the  absence  of  any  countervailing  testimony  on 
the  part  of  appellant.  The  statement  of  counsel  that  thebouks,  etc.,  examined 
by  the  accountants  were  not  such  as  the  law  requires  to  be  kept,  unsupported 
as  it  is  by  the  citation  of  any  authorities,  or  any  attempt  at  argument,  does 
not  require  that  this  opinion  should  be  extended  to  specify  in  detail  the  books, 
etc.,  so  examined.  It  is  sufiScient  in  answer  to  that  statement  to  say  that,  in 
our  judgment,  the  books,  etc.,  so  examined  were  the  proper  sources  from 
which  to  derive  the  data  upon  which  to  compute  the  amounts  received  and 
paid  out  by  appellant. 

Some  other  questions  are  suggested  in  the  brief  of  appellant's  counsel,  but 
they  are  not  supported  by  any  argument,  or  attempt  at  argument,  nor  by  the 
citation  of  any  authorities.  Sucli  suggestions  or  statements  do  not  fill  the  re- 
quirements of  the  rules  of  this  court  upon  the  subject  of  briefs.  Jt  has  been 
many  times  held  by  this  court  that,  without  a  brief  substantially  as  required 
by  the  rules,  alleged  errors  will  not  be  passed  upon.  Llgyett  v.  Firestone, 
102  Ind.  514;  Pratt  v.  Allen,  95  Ind.  404;  Landwerlen  v.  Wheeler,  106  Ind. 
523,  5  N.  E.  Rep.  888;  Northwestern Mut.  Lifelns.  Co.  v.  Haeelett,  105  Ind. 
217,  4  N.  E.  Rep,  582.  Some  irregularities  perhaps  intervened  in  the  trial 
below,  but,  upon  an  examination  of  the  whole  case,  it  is  apparent  tliat  they  did 
not  affect  the  substantial  rights  of  appellant.  The  statute  makes  it  tlie  duty 
of  tliis  court,  in  the  consideration  of  questions  which  are  presented  upon 
an  appeal  in  a  criminal  cause,  to  disregard  teclmical  errors  or  defects,  or  ex- 
ceptions to  any  decision  or  action  of  tlie  court  below,  whicli  did  not,  in  tlie  opin- 
ion of  this  couii,  prejudice  the  substantiid  rights  of  the  defendant.  Section 
1891,  Rev.  St.  1881.  Dukes  v.  SUtte,  11  Ind.  557;  Myers  v.  State.  101  Ind. 
379;  Stout  V.  State,  96  Ind.  407;  O'Connor  y.  State,  97  Ind.  104;  TJwmas  v. 
State,  103  Ind.  418,  (437.)  2  N.  E.  Rep.  808. 

Tliat  appellant  was  short  in  his  accounts  there  can  be  no  question,  upon  the 
evidence  m  the  record.    Some  of  the  witnesses  lestitied  to  his  admissions  of 
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that  fact.  Upon  the  trial,  he  made  no  effort  to  contradict  that  testimony,  nor 
did  he  attempt  in  any  way  to  meet  the  case  made  by  the  state,  by  showing 
tliat  he  had  received  less  than  the  amounts  shown  by  the  state's  evidence,  or 
that  he  had  paid  out  more  than  the  amounts  shown  by  that  evidence.  That, 
upon  the  evidence  in  the  record,  appellant  was  guilty  of  embezzlement  under 
the  statute,  there  can  be  no  doubt. 

The  record,  we  think,  presents  no  error  for  which  this  court  should  reverse 
the  judgment.    Judgment  affirmed. 


(Ul  iDd.  328) 

Moore,  Trustee,  v.  Gaupbell. 

{.Supreme  Cotirt  of  Indiana.    June  22,  1887.) 

COWTBACT— COBSTSUOTIOW— CoHBmOlf. 

The  instrument  sued  on  contained  these  provisions:  "  The  said  snm  of  two  hun- 
dred dollars  shall  become  due  and  payable  when  the  Louisville,  New  Albany  & 
Chicago  Railway  Company  shall  have  built  a  railroad  and  run  a  train  of  cars  from 
Kirklin,  in  Clinton  county,  Indiana,  to  Carniel, in  Hamilton  county,  Indiana;  and 
if  said  company  shall  not  construct  said  railroad  from  Kirltlin,  in  Clinton  county, 
Indiana,  to  Carmel,  in  Hamilton  county,  Indiana,  and  run  a  train  of  cars  to  within 
one-fourth  o(  a  mile  of  the  town  of  Carmel  within  one  year  trom  this  date,  to  Car- 
niel, Hamilton  county,  Indiana,  and  also  to  Indianapolis,  in  Marion  county,  In- 
diana, then  this  note  shell  be  void."  Held,  that  tliere  can  be  no  recovsry  on  thia 
contract  without  «howinK  that  the  railroad  was  completed  to  Indianapolis,  and  • 
train  of  cars  ran  thereon  within  cue  year  from  the  date  of  the  contract. 

Appeal  from  superior  court,  Marion  county. 

8.  M.  Bruce,  for  appellant.     Wm.  &  Lew  Wallace,  for  appellee. 

Elliott,  J.  The  question  presented  by  the  record  in  this  case  arises  on  a 
written  promise  executed  by  the  appellee,  containing,  among  others,  these 
provisions:  "The  said  sum  of  two  hundred  dollars  shall  become  due  and  pay- 
able  when  the  Louisville,  New  Albany  &  Chicago  Railway  Company  shall 
have  built  a  railroad  and  run  a  train  of  cars  from  Kirklin,  in  Clinton  county, 
Indiana,  to  Carmel,  in  Hamilton  county,  Indiana;  and,  if  said  company  shall 
not  construct  said  railroad  from  Kirklin,  in  Clinton  county,  Indiana,  to  Car- 
mel, in  Hamilton  county,  Indiana,  and  run  a  train  of  cars  to  within  une- 
fourlh  of  a  mile  of  the  town  of  Carmel  within  one  year  from  this  c^ate,  to 
Carmel,  Hamilton  county,  Indiana,  and  also  to  Indianapolis,  in  Marion  county, 
Indiana, then  this  note  shall  be  void."  We  think  that  the  superior  court  was 
clearly  right  in  holding  that  there  could  be  no  recoveiy  on  the  promise  unless 
the  railroitd  was  completed  to  Carmel  and  to  Indianapolis  witiiin  one  year. 
The  words  "and  also  to  Indianapolis"  are  to  be  taken  in  connection  with 
what  precedes  them;  and,  thus  taken,  there  can  be  no  doubt  that  the  condi- 
tion was  that  two  things  should  be  done  within  one  year;  namely,  build  the 
railroad  to  Caimel  and  to  Indianapolis.  The  words  "and  also"  add  to  what 
the  preceding  words  stipulated,  and  required  that  the  two  things  speciBed 
should  be  dune.  It  was  not  enough  to  do  one  of  them.  Both  must  be  done. 
The  words  "and  to  Indianapolis"  cannot  be  treated  as  mere  surplusage,  as 
counsel  contend;  for  they  are  free  from  obscurity,  are  not  inconsistent  with 
any  other  part  of  the  instrument,  but,  on  the  contrary,  add  an  important  ele- 
ment to  the  contract.  It  is  an  elementary  rule  that  all  the  words  of  a  con- 
tract are  to  be  given  effect  unless  the  context  very  decisively  shows  that  they 
are  to  be  disregarded,  and  the  courts  will  not  declare  words  to  be  meaningless 
except  in  very  clear  cases.    Judgment  afSrmed. 

(Ul  lad.  3«)  

::ioe£B8  and  others  v.  Union  Cent.  Life  Ins.  Co. 
{Sapreme  Court  cff  Indiana.    June  2.3,  1887.) 
I.  fhWiVwa — Complaint— Sn^FiciKKOT. 

If  a  complaint  shows  the  plaintiff  entitled  to  part  of  the  relief  demanded,  it  will 
be  good  on  demurrer. 
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2.   ESTOFPEI/— M AtlBIKD  WOKAH— RlPBESSHTATIOin. 

A  married  woman,  who  represents  that  she  is  ezecating  a  mortgage  to  secare 
money  for  her  own  use,  is  estopped,  as  against  ono  who  in  scood  faith,  and  after 
diligent  inquiry,  relies  on  such  representations,  from  averring  that  she  executed 
the  mortgage  as  surety  for  her  husband. 

Appeal  from  superior  court,  Vigo  county. 

MeNutt  dt  MeNutt  and  Pierce  <£  Davis,  for  appellants.  H.  B.  Jones,  for 
appellee. 

Elliott,  J.  The  appellee's  complaint  is  founded  upon  promissoty  notes 
executed  by  Mary  Jane  liogers,  and  a  mortgage  securing  them  executed  by 
her  and  her  husband,  Newton  Rogers.  The  complaint  is  attacked  by  the  as- 
signment of  errors  jointly  made  by  the  appellants,  and,  as  the  complaint  is 
certainly  good  as  to  one  of  them,  the  attack  must  fail  eveu  if  it  were  conceded 
that  ic  was  bad  as  to  one  of  them.  It  is  well  settled  that  a  joint  assignment 
of  errors  will  not  prevail  if  the  complaint  is  good  as  to  one  of  the  appellants. 
Hoes  V.  Boyer,  108  Ind.  494,  9  N.  E.  Hep.  427 ;  Hoohstedler  r.  Hochstedler, 
108  Ind.  506,  9  N.  E.  Bep.  467.  We  need  not,  therefore,  inquire  whether 
the  complaint  is  bad  as  to  one  of  the  appellants,  for,  if  we  find  it  good  as  to 
either,  we  must  hold  the  attack  upon  it  to  be  unavailing. 

The  only  points  made  against  the  complaint  which  affects  both  appellants 
are  that  it  fails  to  aver  that  the  notes  are  due  and  unpaid,  and  also  fails  to 
show  to  whom  the  notes  are  payable.  The  second  point  is  based  on  a  misap- 
prehension of  the  record,  for  the  notes  filed  with  the  complaint  show  who  the 
payee  is,  and  it  is  also  shown  in  the  body  of  the  pleading  that  the  appellee  is 
the  payee  of  the  notes.  The'  first  point  is  not  well  taken,  because,  as  to  some 
of  the  notes,  it  is  distinctly  averred  that  they  are  due  and  unpaid,  and  this 
would  entitle  the  plaintiff  to  some  part,  at  least,  of  the  relief  demanded.  It 
is  well  settled  that  a  complaint  which  shows  the  plaintiff  entitled  to  some  re- 
lief will  repel  a  demurrer.  Bayless  v.  Qlenn,  72  Ind.  5.  But  we  think  the 
complaint  shows  by  fair  implication  that  all  of  the  notes  were  due  and  un- 
paid, and  this  is  certainly  suflScient  after  verdict. 

Mary  J.  Bogers  alleges,  in  her  separate  answer,  that  at  the  time  she  exe- 
cuted the  notes  and  mortgnge  she  was  a  marrie<l  woman,  and  the  owner  of 
the  property  mortgaged;  that  she  executed  the  notes  and  mortgage  as  surety 
for  her  husband,  and  for  no  other  consideration.  The  appellee  replied  to  this 
answer  in  six  paragraphs.  To  the  third,  fourth,  fifth,  and  sixth  paragraphs 
of  this  reply  the  appellant  demurred.  The  demurrers  were  not,  however,  ad- 
dressed to  each  paragraph  of  the  reply,  but  to  all  the  paragraphs  collectively. 
If  any  one  of  these  paragraphs  was  good,  there  was  no  error  in  overruling  the 
demurrer. 

We  think  that  some  of  the  paragraphs  were  good.  The  facts  pleaded  show 
that  the  appellee  was  informed  by  Mrs.  liogers  that  the  money  she  sought  to 
obtain  was  for  her  own  benefit;  that  she  was  not  undertaking  as  the  surety 
of  her  husband;  that  the  appellee  believed  her  statements,  and,  relying  on 
their  truth,  loaned  her  the  money  she  desired;  and  they  show,  also,  that  the 
appellee  rightfully  relied  on  her  representations.  Our  decisions  establish  the 
rule  that  a  married  woman  may  estop  herself  by  her  conduct  from  denying 
that  a  loan  effected  by  her  was  for  her  benefit.  As  said  in  Orr  v.  V/hite,  106 
Ind.  341,  6  N.  E.  Rep.  909:  "She  may  now  be  bound  by  an  estoppel  in  pais 
like  any  other  person."  This  has  been  expressly  ruled  in  other  cases.  Vogel 
v.  Leichner,  102  Ind.  55,  1  N.  E.  Rep.  554;  Cupp  v.  Campbell.  103  Ind.  213, 
2  N.  E.  Rep.  565;  Ward  v.  Berkshire  Life  Inn.  Co.,  108  Ind.  301,  9  N.  E. 
Bep.  361.  In  the  case  last  cited  the  facts  were  very  similar  to  those  pleaded 
in  the  reply  before  us,  and,  after  a  full  discussion  of  the  question,  it  was  held 
that  the  married  woman  was  estopped  to  deny  that  the  money  was  obtained 
for  her  own  benefit.  We  did  not  hold  in  that  case  that  the  form  or  recitals  of 
the  conti-act  will  work  an  estoppel,  nor  do  wo  so  hold  in  ttiis.    What  we 
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bold  is  that  by  her  conduct  and  representations,  relied  upon  by  one  who  con- 
tracted with  her  in  good  faith,  she  is  estopped  to  deny  the  character  of  her 
contract.  If  the  party  with  whom  she  contracts  does  not  act  in  good  faith, 
or  if  he  knows  or  has  the  means  of  ascertaining  the  truth,  he  cannot  success- 
fully insist  upon  an  estoppel.  But  the  presumption  is  against  bad  faith,  and 
until  the  contrary  appears  that  presumption  must  prevail. 

We  think  tliat  we  were  right  in  holding  that,  where  it  appears  that  the  dis- 
ability of  coverture  exists,  it  devolves  upon  the  party  seeking  the  judgment 
to  show  that  the  contract  was  one  which  the  married  woman  had  capacity  to 
make.  Vogelr.Leiekner,  supra;  Cu^py.  Campbell,  supra.  But  this  does 
not  prevent  the  party  from  showing  that  he  relied  upon  the  conduct  of  the 
married  woman.  It  would  be  a  fraud  which  she  will  not  be  allowed  to  per- 
petrate for  her  to  repudiate  her  representations  as  against  one  who  has  in  good 
faith  relied  upon  them.  Our  decisions  all  recognize  the  rule  that,  under  the 
provisions  of  the  act  of  1881,  a  married  woman  may  be  estopped,  and  that, 
when  she  attempts  to  deny  what  she  has  previously  afiBrmed,  she  is  guilty  of 
a  legal  fraud.  Upon  the  admitted  facts  stated  in  the  reply,  the  appellant, 
Mary  J.  Rogers,  was  estopped  to  deny  the  character  of  the  contract  into  which 
she  entered. 

There  was  no  error  in  refusing  a  jury  trial.  The  suit  was  of  equitable  cog- 
nizance, and  the  whole  issue  became  one  for  thp  chancellor,  and  not  for  the 
jury,  Carmiehael  v,  Adams,  91  Ind.  526;  Field  v.  Holzman,  93  Ind.  205; 
qaarl  v.  Ahhett,  102  Ind.  288-239,  1  JT.  E.  Bep.  476;  Br<nm  v.  Russell,  105 
Ind.  46,  4  N.  E.  Rep.  428,  and  cases  cited. 

It  is  contended  that  the  judgment  should  be  reversed  because  the  bill  of  ex- 
ceptions does  not  show  that  any  evidence  was  given,  but  does  show  that  tes- 
timony was  offered.  The  appellants  take  a  very  erroneous  view  of  the  sub- 
ject. Upon  them  rests  the  burden  of  showing  error  in  the  record,  and,  If  all 
the  evidence  was  necessary  to  show  this,  it  was  for  them  to  bring  it  Into  the 
record.  If  the  evidence  is  not  all  in  the  record,  the  presumption  that  the  trial 
court  did  right  will  prevail.  If  the  bill  of  exceptions  is  defective,  the  appel- 
lants must  suffer,  and  not  the  appellee.    Judgment  aOlrmed. 


Oil  Ind.  330) 

Feerier  c,  Deutchman. 

{Smireme  Court  of  Indiana.    June  22, 1887.J 

1.  SHBBirr'B  Saib — ^Void  Judohent.  ^  - 

A  EherifiTs  sale  under  a  void  judf^ment  Is  also  void. 

2.  SarR — DirrEKXNT  Jdixsmentb. 

Where  a  sherifTs  sale  is  made  under  several  judgments  upon  writs  issued  at  the 
same  time,  and  some  of  thejndgmeuts  are  void,  the  sale  will  also  be  void,  although 
one  of  the  judgments  oiay  be  valid. 
8.  JuixiMKNT — Validity — Cbiminal  AffkaIt— Costs — Jubisdiction. 

Where  an  apueal  was  taken  from  a  justice  to  the  common  pleas  court  in  a  crim- 
inal case  over  which  class  of  cases  that  court  had  no  jurisdiction,  a  judgment  for 
costs  against  the  defendant,  who  appealed,  held  absolutely  void,  as  the  court  bad 
no  power  eioept  to  dismiss  the  case,  especially  under  the  statute  then  in  force  (1  G. 
&  H.  p.  838,  f  25,)  providing  that  costs  shonld  not  be  taxed  where  the  accused  was 
acquitted,  for  the  disniiasal  was  equivalent  to  an  acquittal  in  that  court. 

Appeal  from  circuit  court,  Clark  county. 

M.  O.  Hester,  for  appellant.    D.  C.  Anthony  and  /.  K.  Marsh,  for  ap- 
pellee. 

Z01.1.AR8,  C.  J.  Appellant  brought  this  action  to  recover  from  appellees 
the  Teal  estate  in  controversy.  He  claims  to  be  tbe  owner  of  and  entitled  to 
the  possession  of  the  real  estate  by  virtue  of  a  sheriff's  deed,  based  upon  a 
sheriff's  sale;  Whether  he  has  such  right  and  title  is  dependent,  in  the  first 
place,  upon  the  validity  or  invalidity  of  the  judgments  under  which  the  sato 
v.l2N.E.no.5 — 32 
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was  made.  It  the  judgments  were  void,  all  subsequent  proceedings,  includ- 
ing tlie  sale  under  them,  were  also  void.  Marsh  v.  Sherman,  12  Ind.  358; 
Rorer,  Jud.  Sales,  §§  608,  879, 880, 910,  913, 927, 934.  The  sheriff's  sale  was 
made  under  judgments  for  costs  in  four  different  cases.  Three  of  them  were 
criminal  cases.  If  the  judgment  in  one  of  the  criminal  cases  was  void,  all 
were  void,  us  they  were  all  alike.  An  examination  of  one  of  those  cases, 
therefore,  will  be  suflScient. 

Appellant  proposed  to  prove  the  existence  and  validity  of  those  judgments 
by  introducing  in  evidence  the  flies  and  order-book  entries  of  the  common 
pleas  court  of  Clark  county.  The  flies  in  one  of  the  cases,  so  offered,  as  the 
record  here  presents  them,  are  as  follows: 

"State  of  Indiana  vs.  Martin  Deutchman. 
"complaint  roB  betailing  liquob  without  liokkse. 

"August  5,  1870,  this  cause  came  before  me  on  a  change  of  venue  from 
James  Wilson,  a  justice  of  the  peace  of  Charleston  township,  and  a  transcript 
of  the  proceedings  before  said  justice,  and  the  papers  in  said  cause,  were  filed 
before  me,  and  the  trial  of  said  cause  set  for  the  sixth  inst.  at  9  o'clock  a.  h. 
August  6,  1870,  come  now  the  parties,  and  the  defendant  pleads  not  guilty 
to  said  complaint,  and  on  hearing  the  evidence  I  find  the  defendant  guilty  as 
charged  in  said  complaint,  and  assess  his  fine  at  ten  dollars.  It  is  therefore 
considered  that  the  defendant  make  his  fine  to  the  state  of  Indiana  in  the  sum 
of  ten  dollars,  and  pay  the  costs  of  this  prosecution,  and  stand  committed  un- 
til  said  fine  and  costs  are  paid  or  replevied.  Joel  M.  Smith,  J.  P. 

"August  8, 1870,  thedefendant  took  an  appeal  to  the  criminal  circuit  court, 
and  filed  his  recognizance,  with  John  C.  Wagner  surety,  which  is  approved, 
and  appeal  granted.  Transcript  and  papers  filed  in  court,  August  8,  1870. 
August  20, 1870,  thedefendant  also  took  an  appeal  to  the  Clark  common  pleas 
court 

"State  of  Indiana,  Clark  County:  I  certify  that  the  above  and  foregoing 
is  a  full,  true,  and  complete  tninscript  of  the  proceedings  and  judgment  in 
the  foregoing  entitled  cause,  as  found  on  my  docket  now  legally  in  my  posses- 
sion. 

"Witness  my  hand  and  seal  this  sixth  day  of  September,  1870. 

"Costs  $7.66.  JOKL  M.  Smith,  J.  P."    [Seal.] 

The  entry  in  the  cause  upon  the  order-book  of  the  common  pleas  court  of 
Clark  county  is  as  follows: 

"State  of  Indiana  vs.  Martin  Deutchman. 
"Comes  now  Robert  J.  Shaw,  Esq.,  who  prosecutes  the  pleas  of  the  state 
in  this  behalf,  and  moves  the  court  to  dismiss  this  cause,  for  the  reason  that 
this  court  has  no  jurisdiction  thereof,  and  this  cause  is  dismissed.  It  is  fur- 
ther considered  by  the  court  that  the  plaintiff  recover  of  the  defendant  all 
costs  in  and  about  this  court  expended." 

The  court  below  ruled  out  the  above  "files  and  entries,"  and  appellant  ex- 
cepted, and  assigned  the  ruling  as  a  cause  for  a  new  trial. 

It  very  clearly  appears  from  the  offered  evidence,  as  it  did  not  appear  upon 
the  former  appeal,  (Ferrier  v.  Deutchman,  51  Ind.  21;  Ferrier  v.  Deutchman, 
81  Ind.  390,)  that  three  of  the  judgments  under  which  the  sale  was  made  by 
the  sheriff  were  in  criminal  cases.  How  those  cases  came  to  be  docketed  in 
the  common  pleas  court  is  not  shown  by  the  record,  except  by  the  entry  of 
the  justice  of  the  peace.  It  is  shown  by  his  entries  that,  after  appellee  had 
been  convicted  by  him,  he  took  appeals  to  the  criminal  court,  and  that  those 
appeals  were  perfected  by  the  filing  of  bonds  or  recognizances,  and  the  trans- 
mission and  filing  of  the  papers  in  the  criminal  court.  There  is  a  further 
entry  that,  subsequent  to  the  perfecting  of  the  appeals  to  the  criminal  court, 
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appelliee  "took  appeals  to  the  common  pleas  court,"  but  it  is  not  recited  that 
he  filed  additional  appeal-bonds  or  recognizances,  or  that  the  papers  were 
transmitted  to  and  filed  in  the  common  pleas  court.  Indeed,  it  is  apparent 
that  the  papers  in  the  cases  cotild  not  have  been  so  transmitted  and  Hied,  for 
the  reason  that  they  had  already  been  transmitted  to  and  filed  in  the  criminal 
court.  The  cases,  however,  seem  to  have  been  docketed  in  the  common  pleas 
court,  and  it  is  not  material,  for  the  purposes  of  this  decision,  whether  or  not 
proper  transcripts  and- papers  were  filed  in  that  court. 

Prior  to  1869  the  common  pleas  court  had  jurisdiction  in  cases  of  misde- 
meanors. Before  the  appeals  were  taken  a  criminal  court  had  been  estab- 
lished in  Clark  county,  and  had  exclusive  jurisdiction  in  all  criminal  prosecu- 
tions in  the  county,  both  original  and  on  appealfrom  justices'  courts.  After 
the  establishment  of  the  criminal  court,  the  common  pleas  court  had  no  crim- 
inal jurisdiction,  either  original  or  on  appeal  from  justices'  courts.  That 
seems  to  have  been  understood  by  the  judge  of  that  court,  and  by  the  prose- 
cuting attorney;  and  hence  the  motion  by  the  prosecuting  attorney,  and  the 
order  of  the  court  dismissing  the  causes.  For  some  reason  not  apparent  the 
judge  went  further,  and  rendered  judgments  in  favor  of  the  state,  and  against 
appellee,  for  the  costs  made  in  that  court.  Were  those  judgments  void  ?  We 
think  they  were.  In  the  first  place  the  common  pleas  court  had  no  jurisdic- 
tion to  render  a  judgment  of  any  kind  in  criminal  causes.  It  could  no  more 
render  a  judgment  for  costs  against  a  defendant  tlian  it  could  render  a  judg- 
ment of  conviction.  It  was  the  duty  of  that  court,  upon  finding  criminal 
causes  upon  its  dockets,  to  dismiss  them  if  bronght  there  originally,  or  to  dis- 
miss the  appeals  if  brought  there  by  appeals,  and  thus  clear  its  dockets  of 
causes  over  which  it  had  no  jurisdiction.  The  rendition  of  judgments  for  costs 
in  favor  of  the  state,  and  against  appellee,  was  the  exercise  of  jurisdiction; 
and  jurisdiction  the  court  did  not  have. 

Connsfl  for  appellant  cite  Dixon  v.  Hill,  8  Ind.  147,  and  J>yer  v.  Board,  ete., 
84  Ind.  542.  Those  were  civil  cases,  and  are  neither  conclusive  nor  authority 
here.  In  one  case  the  common  pleas  court  Iiad  jurisdiction  to  proceed  untU 
the  title  to  real  estate  came  in  question,  and,  of  course,  up  to  that  ix>int,  had 
authority  to  tax  costs.  In  the  other  case  the  circuit  court  had  general  juris- 
diction of  the  subject-matter.  The  infirmity  was  in  the  proceedings  in  the 
particular  case.  But  here,  as  we  have  said,  the  common  pleas  court  did  not 
have,  and  could  not  by  any  act  of  the  parties  be  clothed  with,  jurisdiction  of 
tlie  subject-matter.  And,  in  the  second  place,  the  statute  then  in  force  pro- 
vided that,  in  all  criminal  cases  where  the  person  ivccused  should  be  acquitted, 
no  costs  should  be  taxed  against  him.  1  G.  &  H.  p.  S38,  §  25.  Upon  the 
motion  of  the  prosecuting  attorney  the  court  dismissed  the  causes.  If  we  as- 
sume that. the  court  had  authority  to  dismiss  the  causes,  and  take  the  orders 
of  the  court  literally,  they  amounted  to  an  acquittal.  On  the  other  hand,  if 
the  order  be  interpreted  as  a  dismissal  of  the  appeals,  they  wereequivalent  to 
acquittals,  so  far  as  that  court  was  concerned.  In  either  case  the  court  had 
no  authority  to  adjudge  costs  against  the  defendant. 

This  is  not  a  case  of  irregularities  in  the  proceedings.  Here  the  judgments 
were  rendered  by  a  court  without  jurisdiction  over  the  subject-matter,  and  in 
violation  of  a  statute.  It  is  not  a  case  of  voidable  judgments,  but  a  case  of 
void  judgments;  the  infirmities  being  apparent  upon  the  face  of  the  record. 
The  judgments  being  void,  all  subsequent  proceedings  based  upon  them  were 
also  void. 

This  conclusion  renders  it  unnecessary  for  us  to  examine  the  fourth  judg- 
ment for  costs,  and  the  proceedings  under  it,  upon  which  appellant,  in  part, 
bases  his  claim  of  title.  Writs  upon  that  judgment,  and  upon  the  three  judg- 
ments for  costs  in  the  criminal  cases,  were  issued  to  the  sheriff.  He  levi^ 
them  at  the  same  time  upon  appellees'  real  estate,  a;id  sold  it  upon  all  of  them. 
The  three  writs  were  void  because  the  judgments  upon  which  they  were  is- 
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sned  were  void.  The  snle  by  the  sheriff  was  therefore,  ander  onr  decisions, 
TOid,  even  conceding  that  the  other  judgment,  and  all  proceedings  under  i<^ 
were  regular  and  valid.  Broton  v.  McKay,  16  Ind.  484;  Hutehena  v.  Doe,  S 
Ind.  528. 

The  sale  being  void  for  the  reasons  above  stated,  the  judgment  could  not 
have  been  otherwise  than  for  appellee,  although  the  other  judgment,  and  the 
proceedings  under  it,  were  so  far  as  they  were  concerned,  regular  and  valid. 
It  is  therefore  immaterial  whether  the  court  below  ruled  correctly  or  erro- 
neously in  excluding  anything  pertaining  to  or  based  upon  that  other  judg- 
ment.   Judgment  tSSrmed,  with  costs. 

Elliott,  J.,  did  not  participate  in  the  decision  of  this  cause. 

(Ul  Ind.  340) 

BOBEEXS  V.  STATB. 
(Supreme  Oourt  of  Indinna.    Jane  23,  1887.> 

CitiMTKAi,  FaAcncK — Instbuotiohs — Absbhcb  of  Accused. 

It  U  reversible  error,  under  Rev.  8t.  Ind.  1881,  J  1786,  entitling  a  prisoner,  tried 
for  an  offense  punishable  by  death  or  imprisonment  in  the  state  prison  or  county 
Jail,  to  be  personally  present  during  Iiis  trial,  for  the  trial  conrt,  upon  trial  of  a 
prosecution  for  a  felony,  to  recall  the  jury,  and  give  an  instruction  withdrawing 
and  correcting  a  former  instruction,  in  the  absence  of  and  without  notice  to  the 
acoubed.^ 

Appeal  from  circuit  court,  Vigo  county. 

John  R.  Courtney,  for  appellant.    The  Attorney  General,  tai  the  State. 

ZOLLABS,  C.  J.  Appellant  was  convicted  upon  a  charge  of  burglary,  and 
sentenced  to  the  state  prison  for  a  period  of  seven  years.  The  seventh  in- 
struction given  by  the  court  was  as  follows:  "Under  the  evidence  in  this 
cause,  if  you  find  the  defendant  guilty,  it  is  an  aggravated  burglary,  and  you 
have  a  right  to  fix  a  proper  penalty."  That  the  instruction  was  erroneous, 
because  it  invaded  the  province  of  the  jury,  and  was,  in  effect,  an  instruction 
to  them  to  inflict  a  severe  penalty,  seems  clear.  For  analogous  cases  see  Cline 
V.  Lindsey,  11  X.  £.  Kep.  441,  and  cases  there  cited.  After  the  jury  retired, 
and  had  had  the  case  under  consideration  for  some  time,  the  trial  court  had 
them  recalled  to  the  court-room ;  and,  having  stated  to  them  that  he  had  given 
the  above  instruction,  repeating  it,  instructed  them  further  as  follows:  "I 
want  to  say  to  you  that  I  guess  this  is  not  correct,  and  you  will  disregard  it. 
It  is  a  question  for  the  jury  to  determine  the  nature  of  the  crime,  and  the 
punishment  they  will  inflict  therefor. "  The  foregoing  was  clearly  an  instruc- 
tion. To  withdraw  a  charge  given,  and  Instruct  the  jury  that  itis  not  the 
law,  and  should  be  disregarded  by  them,  is  as  much  an  instruction  as  the  giv- 
ing of  the  charge  in  the  first  place.  Here  not  only  was  the  instruction  with- 
drawn as  not  being  the  law,  but  the  jury  were  further  instructed  tliat  it  was 
for  them  to  determine  the  nature  of  the  crime,  and  the  punishment  to  be  ia- 
flicted.  See  Stephenson  v.  State,  11  N.  E.  Bep.  360,  (present  term.)  When 
the  jury  retired  in  the  first  instance,  appellant  was  returned  to  the  county 
jail.  He  had  no  notice  that  the  jury  were  to  be  recalled,  nor  that  they  were 
recalled  for  further  instructions,  and  was  not  present  when  they  were  recalled, 
and  the  further  instruction  given.  Was  the  giving  of  the  instruction  in  his 
absence  such  error  as  requii-es  the  reversal  of  the  judgment? 

The  statute  provides  (section  1786,  Rev.  St.  1881)  that  no  person  prosecuted 
for  any  offense  punishable  by  death,  or  by  confinement  in  the  state  prison  or 
county  jail,  sliall  be  tried  unless  personally  present  during  the  trial.  In  such 
cases  the  presence  of  the  defendant's  counsel  does  not  meet  the  requirement 

>See  State  v.  Kelly,  (K.  G.)  2  a  E.  Bep.  189,  and  note. 
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of  the  statute.  He  must  be  personallj  present,  unless  he  in  some  way  waives 
that  right  Such  is  the  positive  requirement  of  the  statute.  No  court  can 
dispense  with  it.  If  the  trial  or  any  sul)stantial  part  of  it  is  had  in  the  ab- 
sence of  the  accused,  without  his  consent,  the  statute  is  violated,  and  his 
rights  invaded.  Such  an  invasion  cannot  be  regarded  by  the  courts  as  a 
harmless  error.  Instructing  the  jury  is  clearly  a  part  of  the  trial.  If  one 
instruction  may  be  given  in  the  absence  of  the  accused,  and  without  his 
knowledge,  there  is  no  good  reason  why  the  whole  3f  the  instructions  may 
not  be  given  in  his  absence  and  without  his  knowlPvge.  And  if  this  court, 
looking  to  one  instruction  so  given,  may  say  that  the  solving  of  it,  in  the  ab- 
sence of  the  accused,  did  not  tuSect  his  substantial  rights,  and  was  therefore 
a  harmless  error,  there  would  seem  to  be  no  good  reason  why,  looking  to  all 
of  the  instructions  in  the  case,  given  in  the  absence  of  the  accused,  the  giv- 
ing of  them  did  not  afCect  his  substantial  rights,  and  was  therefore  a  harmless 
error.  To  treat  such  errors  as  harmless  would  be  to  entirely  overthrow  the 
statute.  Some  of  the  states  have  statutes  similar  to  ours,  but,  whether  such 
statutes  exist  or  not,  the  holdings  have  generally  been  that  the  trial  in  a  fel- 
ony case  cannot  proceed,  to  any  substantial  extent,  in  the  absence  and  with- 
out the  consent  of  the  accused,  and  that  to  so  proceed  with  the  trial  in  his  ab- 
sence is  an  error  for  which  the  judgment  must  be  reversed.  -  1  Bish.  Crim. 
Proc.  §  273;  Btate  v.  Wilson,  50  Ind.  487;  Maurer  v.  People,  43  N.  Y.  1; 
€h>sa  V,  S«ote,40  Tex.  620;  Prine  v.  Com.,  18  Pa.  St.  103;  State  v.  Buekner, 
25  Mo.  167;  State  v.  Barnes,  59  Mo.  154;  Rolls  v.  State,  52 Miaa.  391;  Dodge 
V.  People,  4  Neb.  220;  State  v.  Hughes,  2  Ala,  102;  People  v.  Perkins,  1 
Wend.  91;  Holliday  v.  People,  4  Oilman,  111;  Clark  v.  State,  4  Humph.  254; 
1  Chit.  Crim.  Law,  411;  Qraham  v.  State,  40  Ala.  659;  Whart.  Crim.  Fl. 
&  Pr.  §  714. 

Tlie  above  statute,  in  relation  to  the  presence  of  the  accused  In  criminal 
prosecutions,  is  no  less  emphatic  and  unqualified  than  is  the  statute  require 
ing  the  court  to  chaise  the  jury  in  writing,  upon  the  request  of  the  defend- 
ant. In  construing  that  statute,  we  have  been  constrained  to  hold  that  a 
violation  of  it,  by  giving  a  part  of  the  instructions  orally,  cannot  be  treated 
as  a  harmless  error.  The  reasoning  by  which  that  conclusion  was  reached  is 
applicable  here.    See  Stephenson  v.  State,  supra. 

On  account  of  the  error  in  instructing  the  jury  in  the  absence  of  appellant, 
the  judgment  must  be  reversed. 

Other  questions  have  been  discussed,  but,  as  they  are  not  likely  to  arise 
npon  another  trial,  they  need  not  be  decided. 

The  judgment  is  reversed,  and  the  clerk  is  directed  to  make  the  proper  or- 
der for  the  return  of  appellant. 

Oil  Ind.  S24) 

BCTTEB.  V.  STATB. 

{8«j)r«m»  Cburt  of  Indiana.    Jane  23,  1887.) 

L'  Embezzlimsht — Imdictmrnt — SupnciBMOY. 

An  indictment  under  Rev.  St.  Ind.  1881,  |  1944,  defining  and  prescribing  thepun* 
ishnient  for  embezzlement  by  an  "  officer,  agent,  attorney,  cleric,  servant,  or  employe 
of  any  person  or  persons,"  is  not  bad,  upon  motion  to  quanh,  for  simply  charging 
that  the  accused  was  an  "  employe"  of  a  certain  person,  without  stating  the  posi- 
tion held  by  him,  or  the  capacity  in  which  be  was  engaged. 

S.  CaixiHAL  PBAcnoB— ApncAL — 'Wbiort  ov  Evidknoe. 

Where  there  is  evidence  fairly  tending  to  support  the  verdict  on  every  material 
point,  the  verdict  will  not  be  disturbed,  nor  the  judgment  reversed,  upou  the  mere 
weight  of  evidence,  even  in  a  criminal  case. 

Appeal  from  circuit  court,  Elkhart  county. 

H.  C.  Dodge,  for  appellant.  F.  D.  Merritt  and  TAe  Attorney  General,  for 
the  State. 
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HowK,  J.  The  indictment  in  tliis  case  charged  tliat  appellant,  Bitter,  "on 
the  twenty-third  day  of  September,  1886,  at  the  county  d  Elkhart  and  state 
of  Indiana,  was  then  and  there  an  employe  of  one  John  McCarter;  that  said 
Daniel  Kitter,  as  such  employe,  then  and  there  had  the  control  and  possession  of 
divers  moneys,  bills,  notes.  United  States  treasury  notes,  and  national  bank 
notes,  current  money  of  the  Unitpd  States,  amounting  in  all  to  the  sum  of 
9315,  of  the  property  of  the  said  John  McCarter,  to  the  possession  of  which 
the  said  John  McCarter  was  then  and  there  entitled.  A  more  particular  and 
accurate  description  of  said  moneys,  bill,  notes.  United  States  treasury  notes, 
and  national  bank  notes  is  to  this  grand  jury  unknown,  and  cannot  be  given, 
for  the  reason  that  they  are  in  the  possession  of  some  person  or  persons  to  this 
grand  jury  unknown.  That  said  Daniel  Ritter  did  then  and  there,  and  while 
in  the  employment  of  sitid  John  McCarter,  unlawfully,  purposely,  know- 
ingly, fraudulently,  and  feloniously  purloin,  secrete,  embezzle,  and  appropri- 
ate to  his  own  use  all  of  said  moneys,  bills,  notes.  United  States  treasury  notes, 
and  national  bank  notes,  then  and  there  in  the  possession  of  said  Daniel  Kit- 
ter as  aforesaid,  without  then  and  there  having  the  consent  of  said  John  Mc- 
Carter so  to  do."  Appellant's  motion  to  quash  the  foregoing  count  of  the  in- 
dictment herein  was  overruled  by  the  court,  and  this  ruling  is  the  tirst  error 
of  which  complaint  is  here  made  by  his  learned  counsel. 

It  is  manifest  that,  in  and  by  this  first  count  of  the  indictment,  the  state  in- 
tended to  charge  appellant  with  the  commission  of  the  public  offense  which  is 
defined,  and  its  punishment  prescribed,  in  section  1944,  Bev.  St.  1881.  In 
that  section  it  is  provided  as  follows:  "Every  ofBcer,  agent,  attorney,  derk, 
servant,  or  employe  of  any  person  or  persons,  corporation,  or  association,  who, 
having  access  to,  control  or  possession  of,  any  money,  article,  or  thing  of  value, 
to  the  possession  of  which  his  or  her  employer  or  employers  is  or  are  entitled 
shall,  while  in  such  employment,  take,  purloin,  secrete,  or  in  any  way  what- 
ever appropriate  to  his  or  her  own  use,  or  to  the  use  of  others,  *  •  •  any 
money,  coin,  bills,  notes,  credits,  choses  in  action,  or  other  property,  or  article 
of  value,  belonging  to  or  deposited  with  or  held  by  such  person  or  persons,  or 
corporation  or  association,  in  whose  employment  said  officer,  agent,  attorney, 
clerk,  servant,  or  employe  may  be,  shall  be  deemed 'guilty  of  embezzlement, 
and,  upon  conviction  thereof,  shall  be  imprisoned  in  the  state  prison,"  etc 

It  is  claimed  on  behalf  of  appellant  that  the  trial  court  erred  in  overruling 
his  motion  to  quash  the  first  count  of  the  indictment,  because  it  oharges  that 
appellant  was  "an  employe  of  one  John  McCarter,"  and  does  not  state  the 
facts  which  would  enable  the  court  to  ascertain  and  determine  whether  or  not 
he  was  such  "employe,"  within  the  meaning  of  that  word  as  used  In  the 
statute.  In  discussing  this  objection  to  the  indictment,  appellant's  counsel 
says:  "In  criminal  pleading  it  is  necessary  to  specify  facts  from  which  the 
conclusion  flows  that  one  is  an  employe;  it  will  not  do  to  state  the  conclu- 
sion. It  was  necessary  for  the  pleader  to  state  in  the  indictment  the  capacity 
in  which  appellant  was  engaged ;  and  it  would  be  for  the  court  to  state,  as 
matter  of  law,  on  motion  to  quash,  whether  or  not,  under  the  averments  gt 
the  indictment,  a  public  offense  had  been  committed.  The  ultimate  fact  to 
be  found,  to  constitute  guilt,  was  the  fact  whether  appellant  was  an  employe 
or  not  an  employe.  It  will  not  do  to  charge  in  the  indictment  the  ultimate 
fact." 

We  do  not  think  this  objection  to  the  indictment  is  well  taken,  or  can  be 
sustained.  The  word  "employe,"  although  of  French  derivation,  was  long 
since  transplanted  and  adopted  as  an  English,  or  atlea.st,  an  American,  word. 
In  this  country  it  is  of  such  common  use  that  its  meaning  is  not  at  all  uncer- 
tain. Besides,  the  word  "employe"  is  one  of  those  used  in  the  statute,  in 
specifying  the  persons  who  may  commit  the  public  offense  of  embezzlement; 
and  as  a  general  rule,  under  ourdecislons,  in  framing  an  indictment  or  infor- 
mation, it  is  safe  to  adopt  and  follow  the  terms  and  language  of  the  statute. 
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Bhinn  y. State,  68  Ind.  423;  Howard  v.  State,  87  Ind.  68;  Toops  v.  State,  92 
Ind.  13;  State  t.  Miller,  98  Ind.  70.  Webster  thus  defines  the  word  "em- 
ploye:" "One  who  is  employed."  If,  in  the  case  in  hand,  appellant  whs  not 
emplojed  by  John  McCarter,  in  any  capacity  or  for  any  purpose,  he  was  not 
guilty  of  the  crime  of  embezzlement,  as  defined  inour  statue;  but  if  he  was  so 
employed,  no  matter  in  what  capacity  or  for  what  purpose,  and,  by  virtue  of 
bis  employment,  was  intrusted  with  money  of  his  employer,  which  he  fraud- 
ulently and  feloniously  appropriated  to  his  own  use,  he  was  no  doubt  guilty, 
under  our  statute,  of  the  public  ofCenae  of  embezzlement.  1  Bish.  Crim.  Law, 
§  567;  2  Bish.  Crim.  Law,  §  325.  It  is  doubtful  whether  the  indictment  un- 
der consideration  does  or  does  not  show  with  sufi9cient  certainty  that  appel- 
lant, by  virtue  of  his  employment,  was  Intrusted  with  the  money  upon  which 
the  charge  of  embezzlement  against  him  is  predicated.  Smith  v.  State,  28 
Ind.  321;  State  v.  Wingo,  89  Ind.  201.  This  objection  to  the  indictment,  if 
it  be  one,  is  not  made  by  appellant,  and,  therefore,  is  not  considered.  See,  on 
the  subject  of  such  objection,  Janes  v.  State,  59  Ind.  229. 

Under  the  alleged  error  of  the  court  below  in  overruling  appellant's  motion 
for  a  new  trial,  it  is  claimed  by  his  counsel  that  the  verdict  of  the  jury  was 
not  sustained  by  sufficient  evidence.  We  are  of  opinion,  however,  that  the 
evidence  in  the  record  makes  a  stronger  and  more  certain  case  of  embezzle- 
ment against  appellant,  as  the  offense  is  defined  in  our  statute,  than  the  case 
staled  in  the  indictment  herein.  There  is  no  room  for  doubt,  under  the  evi- 
dence, tliat  appellant  was  an  employe  of  John  McCarter  in  a  particular  ca- 
pacity, and  for  a  specific  purpose;  that  as  such  employe,  and  by  reason  of  his 
employment,  appellant  was  intrusted  by  McCarter  with  the  sum  of  money 
named  in  the  indictment,  in  furtherance  of  the  purpose  for  which  he  was  em- 
ph)yed;  and  that  he  never  applied  the  money  to  such  purpose,  nor  accounted 
for  it  in  any  way,  but  he  disappeared  from  Ellihart  county  and  was  not  seen 
or  heitrd  of  by  McCarter,  who  was  interested  in  finding  him,  for  about  three 
months.  Appellant  was  a  witness  on  the  trial,  but  his  account  of  the  trans- 
action was  inconsistent  and  improbable,  and  was  contradicted  by  the  testi- 
mony of  other  witnesses.  Manifestly,  the  jury  did  not  believe  appellant's 
testimony,  and  they  were  the  exclusive  judges  of  the  credibility  of  the  wit- 
nesses, and  of  the  weiglit  and  value  of  the  evidence. 

We  ciinnot  disturb  the  verdict  on  the  evidence.  On  every  material  point 
necessary  to  the  conviction  of  appellant  there  is  evidence  in  the  record  which 
fairly  tends  to  sustain  the  verdict.  In  such  a  case-  it  is  settled  by  our  decis- 
ions that,  even  in  a  criminal  cause,  the  verdict  will  not  be  disturbed  here,  nor 
the  judgment  be  reversed,  merely  on  the  weight  or  sufficiency  of  the  evidence. 
Clayton  v.  State,  100  Ind.  201 ;  ffudson  v.  StaU.  107  Ind.  372,  8  N.  £.  Kep. 
273;  ffarrett  v.  StaU,  109  Ind.  527,  10  N.  E.  Bep.  578. 

We  have  carefully  considered  all  the  matters  complained  of  here,  in  the  ex- 
haustive brief  of  appellant's  counsel;  and  our  conclusion  is  that  there  is  no 
error  in  the  record  of  this  cause  which  authorizes  or  requires  the  reversal  of 
the  judgment.    The  judgment  is  aflirmed,  with  costs. 


(Ill  Ind.  358) 

Baktlet  t».  State. 

(Supreme  Court  of  Indiana.    June  23,  1887.) 

Cbimiwal  Pbacticb— Bill  of  Exosptions — Tma  of  Filino — ExTsSsion. 

A  prosecuting  attorney  has  no  power,  by  agreement,  to  extend  tlie  time  for  flifng 
a  bill  of  exceptions  beyond  the  60  days  to  which  it  is  limited  by  secUon  1847,  Bev. 

St.  Ind.  18»i: 

Appeal  from  circuit  court.  Noble  county. 

L.  W.  Welker,  for  appellant.     Heni-y  C,  Peterson  andTAe  Attorney  Gen- 
eral, for  appellee. 
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NiBLAGK,  J.  Bartley,  the  appellant,  was,  at  the  March  term,  1886,  of  the 
Noble  dronit  court.  Indicted  for  selling  intoxicating  liquor  to  one  Albert; 
Miller,  a  person  under  the  age  of  21  years.  At  the  succeeding  December 
term  a  jury  found  the  appellant  to  be  guilty  as  charged,  and  he  was  adjudged 
to  pay  a  One  of  $20,  and  the  costs  of  the  prosecution.  It  is  complained  only 
that  the  verdict  was  not  sustained  by  sufficient  evidence,  and  that  the  court 
erred  in  its  instructions  to  the  jury. 

On  the  twenty-first  judicial  day  of  said  December  term,  which  was  the 
twenty-ninth  day  of  December,  1886,  and  the  day  on  which  judgment  was  ren- 
dered on  the  verdict,  60  days'  time  was  given  to  the  appellant  within  which 
to  prepare  and  have  signed  and  to  file  his  bill  of  exceptions  containing  the 
evidence,  as  well  as  tlie  instructions  given  at  the  trial.  On  the  twenty-tbird 
day  of  February,  1887,  the  prosecuting  attorney  of  the  proper  judicial  cir- 
ctait  consented  in  writing  that  the  time  for  preparing,  signing,  and  Bling  a 
bill  of  exceptions  in  the  cause  should  be  extended  until  the  fifteenth  day  of 
April,  1887,  and  agreed  to  waive  all  irregularities  which  might  result  from 
such  extension  of  time.  The  bill  of  exceptions  which  we  find  copied  into  the 
record,  and  which  purports  to  contain  all  the  evidence  and  all  the  instruc- 
tions given  in  the  cause,  is  certified  to  us  as  having  been  filed  on  the  twelfth 
day  of  April,  1887.  The  attorney  general  makes  the  point  that  the  prosecuting 
attorney  had  no  power  to  extend  the  time  for  the  filing  of  the  bill  of  excep- 
tions; that,  consequently,  his  agreement  to  extend  the  time,  as  stated,  was 
ineffectual  to  extend  it;  and  that,  for  that  reason,  the  bill  of  exceptions  was 
not  filed  within  the  time  limited  by  law,  and  has  hence  not  been  properly  made 
a  part  of  the  record. 

Section  1847,  Rev.  St.  1881,  which  constitutes  a  part  ot  our  present  Crim- 
inal Code,  is  as  follows:  "All  bills  of  exceptions,  in  a  criminal  prosecution, 
must  be  made  out  and  pi-esented  to  the  judge  at  the  time  of  the  trial,  or 
within  such  time  thereafter  as  the  judge  may  allow,  not  exceeding  sixty  days 
from  the  time  judgment  is  rendered;  and  they  must  be  signed  by  the  judge 
and  filed  by  the  clerk."  The  power  of  the  court,  therefore,  to  extend  the 
time  within  which  the  bill  of  exceptions  may  be  filed  after  the  close  of  the 
term  in,  in  a  criminal  cause,  limited  to  60  days  after  the  judgment  is  ren- 
dered. A  prosecuting  attorney  may,  when  further  appearing  in  a  criminal 
cause,  witliliold  any  objection  to  a  bill  of  exceptions  on  account  of  its  not 
having  been  filed  in  time,  but  he  has  no  power  to  fix  the  time  in  the  first  in- 
stance, or  to  extend  the  time  after,  and  consequently  cannot  enter  into  any 
agreement  concerning  such  extension  of  time  which  would  be  binding  upon 
any  other  person  or  tribunal.  If  he  has  the  power  to  extend  the  time  beyond 
the  statutory  limit  of  60  days,  he  has,  in  that  respect,  an  authority  greater 
than  is  confened  upon  the  court,  and  no  such  claim  of  authority  on  his  part 
either  has  been  or  will  be  asserted.  The  rule  to  be  observed  in  mHking  out 
and  filing  bills  of  exceptions  in  criminal  causes  is  less  elastic,  and  has  been, 
and  still  is,  not  so  liberal  as  that  prescribed  in  civil  cases.  Busk.  Fr.  147, 
420;  Rev.  St.  1881.  §  629. 

It  follows  that  the  bill  of  exceptions  in  this  case  was  not  filed  in  time,  and 
that,  in  consequence,  no  question  is  presented  in  this  court  either  upon  the 
evidence  or  upon  the  iRstructions. 

The  judgment  is  alBrmed,  with  costs. 


(Ul  Ind.  308> 

FuBST  &  Bradlet  Manvf'o  Co.  v.  Blaok  and  others. 

{Supreme  Ooiarl  of  Iridiana.    June  21,  1887.) 

1.  QrARAHTT — NOTICB  OF  ACOEPTAKCE — WhkK  UnKECESBABY. 

Where  a  guaranty  is  for  the  fulfillment  of  a  contract  already  made,  or  executed 
conteuiporaneouiily  therewith,  or  for  the  payment  of  an  existing  debt,  or  where  tbe 
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euaranty  is  npon  a  consideration  distinct  from  tlie  credit  extended  to  the  principal 
debtor,  and  moving  directly  t>etween  the  guarantor  and  guarantee,  notice  of  ao- 
oeptance  is  unnecessary. 

2.  Same— NoiiOK  o»  Default— Depbsbb.    . 

Where  the  performance  of  a  contract  by  a  third  person  is  iniarantied,  the  guar- 
antors not  assuming  to  perform  the  contract  themselves,  if  their  principal  makes 
default,  the  guaranty  is  indirect  and  collateral,  and  the  guarantors  are  entitled  to 
notice  of  their  principal's  default ;  but  in  a  suit  upon  siicu  guaranty  the  failure  to 
give  notice,  and  the  resulting  damage,  are  matters  of  defense. 

Appeal  from  circuit  court,  Jasper  county. 

8.  P.  Thompson,  for  appellant.  F.  W.  Babcock  and  E.  P.  Hammond,  for 
appellees. 

Mitchell,  J.  On  the  twenty-aixth  day  of  February.  1878,  Samuel  M. 
Black,  residing  at  Remington,  Indiana,  signed  and  transmitted  to  Henry  J. 
Frier,  of  Indianapolis,  Indiana,  the  following  order  and  proposal: 

"H.  J.  Piier,  Indianapolis,  Indiana:  Please  have  manufactured  for  us 
and  deliver  at  the  depot  iq  Chicago,  which  you  will  ship  to  Bemington  via 

Logansport  Railway,  by ,  or  within  ten  days  thereafter,  the  goods 

specified  in  this  list,  for  which  we  agree  to  pay  aa  follows,  viz.:  [Here  fol* 
lows  a  list  of  the  articles  to  be  shipped,  with  time  of  credit  and  rate  of  dis- 
count.} We  also  agree  to  settle  for  the  same  monthly  by  notes,  or  notes 
with  security,  due  as  above,  and  to  pay  interest  at  the  rate  of  ten  per  cent, 
per  annum  on  all  notes  and  accounts  after  maturity,  and  to  remit  with  ex- 
change on  New  York  or  Chicago,  or  by  express,  charges  prepaid.  We  fur- 
ther agree  to  pay  for  all  goods  shipped  us  for  this  season's  trade  subsequent 
to  those  now  herein  ordered,  on  same  terms  as  above,  all  payable  without  re- 
lief from  valuation  or  appraisement  laws.  S.  M,  Black." 

Upon  the  back  of  this  order  there  was  indorsed  the  following  contract  of 
guaranty: 

"For  and  in  consideration  of  the  credit  which  H.  J.  Frier  may  extend  to 
S.  M.  Black,  and  in  further  consideration  of  one  dollar  to  me  in  hand  paid  by 
H.  J.  Frier,  the  receipt  of  which  is  hereby  acknowledged,  I  hereby  guaranty 
to  him  the  fulfillment  of  the  within  contract  on  the  part  of  the  said  S.  M. 
Black,  and  the  payment  by  S.  M.  Black  to  H.  J.  Frier  or  order,  without  de- 
maind,  of  all  moneys  for  the  payment  of  which  the  said  S.  M.  Black  may  be- 
come liable  under  this  contract,  including  all  implements  that  may  be  ordered 
of  the  said  H.  J.  Frier  subsequent  to  this  date,  and  during  the  year  1878.  I 
further  guaranty  to  the  said  H.  J.  Frier  the  payment  of  all  notes  that  may  be 
taken  by  him  in  part  or  full  payment  of  all  sums  for  which  he  may  become 
liable  under  this  contract,  induding  in  the  above  guaranty  the  payment  of 
all  notes  made  by  any  other  person  whatever  that  may  be  transferred  to  said 
H.  J.  Frier  by  8.  M.  Black.  Fayable  without  relief  from  valuation  or  ap- 
praisement laws.  A.  M.  TiLAUQH. 

"S.  N.  Snoddy. 
"S.  A.  Henry." 

The  order  or  agreement  prepared  by  Black  was  accepted  by  the  following 
indorsement  written  thereon: 

"H.  J.  Frier  agrees  to  accept  the  above  order  on  conditions  named,  or  no- 
tify you  within  twenty  days  from  this  date.  H.  J.  Fbier." 

In  a  complaint  upon  the  contract  of  guaranty,  set  out  above,  it  was  alleged 
that  on  the  tenth  day  of  August,  1878,  Frier  and  Black  had  a  settlement  and 
accounting  of  their  dealings  under  the  foregoing  contract,  at  which  it  was 
found  that  there  was  due  from  Black  to  Frier  the  sum  of  about  $1,300  on 
account  stated,  which  account,  with  the  contract  of  guaranty,  was  assigned 
to  the  plaintiff.  The  complaint  avers  that  the  guarantors  had  been  duly  no- 
tified of  the  indebtedness,  and  that  Black  had  become  wboUy  insolvent,  and  a 
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non-resident  of  the  state.  The  guarantors  answered  in  four  paragraphs, — 
general  denial,  payment,  set-off,  and  accord  and  satisfaction.  There  was  a 
verdict  and  judgment  for  the  guarantors.  With  their  general  verdict  the 
jury  returned  answers  to  interrogatories  submitted  by  the  parties  respectively. 
The  errors  assigned  are  overruling  the  appellant's  motion  for  judgment  on 
the  answers  to  the  special  interrogatories,  notwithstanding  the  general  ver- 
dict; overruling  the  motion  for  a  new  trial. 

On  the  trial  defendants  were  permitted  to  give  evidence  tending  to  prove 
that  in  1878,  when  the  debt  sued  for  matured,  their  principal  was  a  resident 
of  the  state,  and  solvent;  that  they  received  no  notice  of  his  default  until  this 
suit  was  brought,  in  1884,  and  that  meanwhile  he  had  become  wholly  insolv- 
ent, and  a  non-resident  of  the  state. 

The  court  gave  the  case  in  clmrge  of  the  Jury  distinctly  upon  the  theory 
that  the  guarantors  were  legally  discharged  in  the  event  the  evidence  estab- 
lished the  foregoing  facts.  By  tlie  answers  to  the  special  interrogatories 
these  facts  were  all  expressly  affirmed  by  the  jury.  The  case  presents  two 
abstract  propositions  of  law  growing  out  of  the  contract  upon  which  the  suit 
is  based.  It  is  made  a  question  whether  or  not  the  guarantors  are  liable,  in 
the  absence  of  notice  that  the  contract  of  guaranty  had  been  accepted.  An- 
other question  is  whether  or  not  they  were  entitled  to  notice  of  the  default  of 
their  principal,  and  whether,  if  they  were,  the  failure  to  give  notice  of  the 
default,  and  the  subsequent  non-residence  and  insolvency  of  Black,  operated 
to  discharge  the  guarantors  under  the  issues  upon  which  the  case  was  tried. 

As  to  the  necessity  of  notice  of  acceptance.  It  is  unquestionably  true  that 
a  contract  of  guaranty  is  a  transaction  between  the  guarantor  and  guai-antee, 
and  is  separate,  and  in  many  respects  entirely  distinct,  from  the  contract  l)e- 
tween  the  latter  and  the  principal.  In  order  to  the  completion  of  such  a 
contract,  it  is  essential,  as  in  all  other  contracts,  that  the  minds  of  the  parties 
shall  liave  mutually  assented  tu  its  terms.  Where,  therefore,  there  is  a  mere 
proposal,  on  the  part  of  those  souglit  to  be  charged  as  guarantors,  to  guaranty 
the  faithful  performance  of  some  obligation  which  another  may  enter  into, 
provided  credit  shall  be  extended  or  a  duty  undertaken,  authorities  all  agree 
that  the  contract  remains  incomplete  until  the  original  obligation  is  entered 
into,  and  the  proposition  of  guaranty  accepted,  and  due  notice  thereof  given. 
This  is  so  upon  the  familiar  principle  that  while  the  proposition  remains  pend- 
ing, without  notice  of  acceptance,  that  simultaneous  concurrence  of  mind,  es- 
sential to  the  completion  of  a  contract,  has  not  taken  place.  Where,  how- 
ever, the  guaranty  is  for  the  fulfillment  of  a  contract  already  made,  or  for 
one  executed  contemporaneously  with  the  contract  of  guaranty,  or  for  the 
payment  of  an  existing  d6bt,  or  where  the  contract  of  guaranty  is  upon  a 
consideration  distinct  from  the  credit  extended  to  the  principal  debtor,  and 
which  moves  directly  between  the  guarantor  and  guarantee,  notice  of  accept- 
ance is  unnecessary.  In  sucli  cases  the  acceptance  of  the  guaranty,  and  the 
performance  of  the  consideration  upon  which  it  rests,  is  all  that  is  essential 
to  make  the  contract  complete  and  enforceable.  Davis  v.  Wells,  104  IT.  S. 
159;  Wills  y.  Boss,  77  Ind.  1;  Kline  v.  Raymond,  70  Ind.  271;  Cooke  v. 
Qrne,  37  111.  186.  The  contract  here  in  question  purports  to  have  been  made, 
in  part  at  least,  upon  an  independent  consideration,  the  receipt  of  which  the 
guarantors  acknowledged.  It  bears  upon  its  face  indisputable  evidence  that 
the  contract  between  the  guarantee  and  the  principal  debtor  had  either  been 
concluded,  or  that  the  two  contracts  were  execute<l  as  part  of  the  same  trans- 
action. The  form  of  the  obligation  is  that  of  a  present  undertaking,  and  pur- 
ports to  be  an  absol  ute  guaranty  of  the  fulfillment  of  an  existing,  consummated 
contract.    Notice  of  its  acceptance  wais  therefore  not  necessary. 

In  respect  to  the  second  proposition.  The  first  branch  of  the  contraict  pre- 
sents the  case  of  an  indirect,  collateral  guaranty.  It  is  an  engagement,  la 
terms,  to  guaranty  the  performance  of  a  contract  by  a  third  person.     The 
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guarantors  agree  that  Black  will  perform  his  contract,  and  that  Black  will  make 
monthly  settlements  and  deliver  notes,  or  pay  all  moneys  for  whicli  he  may 
become  liable  under  his  contract.  In  short,  the  guarantors  undertake  to 
answer  for  the  ability  and  fidelity  of  their  principal  in  respect  to  the  perform- 
ance of  his  contract.  They  do  nut  assume  or  engage  to  perform  the  contract 
in  event  their  principal  makes  default.  This  is  the  feature  of  their  contract 
which  makes  it  collateral,  and  distinguishes  it  from  the  direct  engagement  of 
a  surety  to  perform  the  undertaking  or  contract  of  his  principal.  Ward  v. 
Wilson,  100  Ind.  52,  50  Anier.  Kep.  763;  La  Hose  v.  Loyankport  Bank,  102 
Ind.  332,  1  N.  E.  Bep.  805;  Reigart  v.  White,  62  Pa.  St.  438;  Woods  v. 
ahermun,  71  Pa.  St.  100. 

There  is,  as  was  said  in  Riddle  v.  Thompsvn,  104  Fa.  St.  330,  a  radical  dis- 
tinction'between  the  liability  of  a  surety  and  one  who  assumes  a  collateral  ob- 
ligation to  guaranty  the  payment  of  the  debt  of  another,  yet  the  language  of 
tlie  agreement  which  shall  constitute  the  one  or  the  other  has  not  always  been 
clearly  defined  by  the  authorities. 

Wiiere  the  form  of  the  contract  is  that  of  an  original  and  absolute  under- 
taking  to  pay  tlie  debt  of  another,  the  liability  of  the  promisor  is  that  of  a 
surety ;  but  where  the  agreement  is  that  another  shall  pay  in  the  firat  instance, 
and  the  promisor  becomes  liable  only  for  the  default  of  the  other,-the  contract 
is  one  of  strict  guaranty.  Allen  v.  Hubert,  49  Pa.  St.  259.  Usually  the 
contract  of  the  guarantor  is  to  answer  for  tlie  default  of  bis  principal,  if  by 
the  use  of  due  diligence  loss  results  from  such  default,  while  the  surety  is  re- 
sponsible at  once  upon  his  direct  engagement  to  pay.  The  latter  branch  of 
the  contract  is  a  direct  guaranty  for  the  payment  of  all  notes  that  the  guaran- 
tee should  tliereafter  take  from  the  principal  debtor,  in  payment  of  any  indebt- 
edness which  might  accrue  under  the  contract  into  wliicb  the  guarantee  and 
debtor  had  entered.  That  part  of  the  contract  affords  an  apt  illustration  of  a 
direct  engagement  on  the  part  of  guarantors  or  sureties  themselves  to  pay 
or  perform  absolutely  and  at  all  events  the  contract  of  their  principal.  Such 
engagements  are  in  their  nature  original,  direct  and  absolute,  and  the  prom- 
isor must  himself  take  notice  of  the  default  of  his  principal.  Frash  v.  Polk, 
67  Ind.  55 ;  Bumham  v.  Qallentine,  11  Ind.  295 ;  Kirby  v.  Studebaker,  15  Ind. 
45;  Kline  y.  Raymond,  70  Ind.  271;  Wataim  v.Beabout,  18  Ind.  281;  Ward 
V.  Wilson,  supra. 

The  contract  of  Black,  the  principal,  required  him  to  make  monthly  settle- 
ments with  Prier,  and  either  pay  or  give  notes  for  such  sums  as  he  uiiglit  be 
liable  for  under  bis  contract.  The  first  branch  of  the  contract  of  guaranty 
was,  in  effect,  an  engagement  that  Black  would  faithfully  perform  that  part 
of  his  contract,  and  either  pay  or  execute  notes  according  to  his  agreement 
with  Prier.  By  the  latter  branch  of  the  contract  the  payment  of  all  notes  so 
delivered  by  Black,  in  part  or  full  payment  of  sums  for  which  be  might  become 
liable,  was  guarantied.  The  liability  for  which  suit  was  brought  accrued 
under  the  first  branch  of  the  contract  of  guaranty.  Black  failetl  either  to  pay 
or  to  give  notes  acording  to  his  agreement  with  Prier.  Hence  tlie  suit  lor  an 
unliquidated  account,  or,  at  least,  for  an  account  not  settled  accord) ug  to 
the  agreement.  Of  the  failure  to  make  such  settlements  the  guarantors  were 
entitled  to  notice,  to  the  end  that  they  might  be  advised  of  the  nature  and  ex- 
tent of  the  unliquidated  and  unascertained  liability  of  their  principal.  They 
were  willing,  we  must  assume,  to  undertake,  directly  and  absolutely,. to  pay 
notes,  the  amount  of  which  might  be  conveniently  ascertained  and  known, 
and  for  which  they  might  take  steps  to  indemnify  themselves,  but  they  were 
unwilling  to  answer  absolutely  for  unsettled  accounts.  In  respect  to  these 
their  engagement  was  that  their  principal  would  make  settlements  according 
to  his  contract,  and,  in  the  event  of  failure,  they  agreed,  upon  receiving  due 
notice  thereof,  to  pay  the  resulting  damage  growing  out  of  their  principal's 
default. 
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It  follows  that  the  guarantors  were  entitled  to  timely  notice  of  the  default 
of  their  principal  in  failing  to  make  settlements  according  to  his  contract,  to 
the  end  that  they  might  have  taken  steps  to  indemnify  themselves  from  the 
loss  which  resulted  from  the  want  of  such  notice.  The  failure  to  give  notice, 
and  the  resulting  damage,  were,  however,  matters  of  defense.  Ward\.  Wil- 
ton, supra,  and  cases  cited.  There  was,  as  we  have  seen,  no  issue  under 
which  sucli  a  defense  could  properly  have  been  made.  There  was  no  answer 
alleging  the  failure  to  give  notice,  the  solvency  of  tlie  principal  when  the  ob- 
ligation of  the  guarantors  matured,  and  his  subsequent  insolvency  and  non- 
residence.  Neither  the  failure  to  give  notice  of  the  principHl's  default,  nor 
the  fact  that  he  was  insolvent  and  a  non-resident  when  the  suit  was  com- 
menced, were  in  themselves  sufficient  to  discharge  the  guarantors.  In  order 
that  they  may  be  exonerated,  it  must  appear,  by  proper  averment,  and  proof, 
that  the  failure  to  give  notice  had  resulted  in  injury  to  the  appellees.  To  the 
extent  that  they  have  been  injured  they  will  be  discharged.  In  order  to  make  it 
appear  that  they  have  been  injured,  they  must  aver  and  prove  that  their  prin- 
cipal was  solvent  at  the  time  of  or  since  the  default,  and  that  he  has  since  be- 
come insolvent  or  a  non-resident,  without  property  subject  to  execulion 
within  the  state.  The  allegations  found  in  the  complaint  upon  the  subject 
of  notice  and  insolvency  cannot  be  made  available  asafoundation  upon  which 
to  predicate  a  defense  tliat  the  guarantors  were  injured  by  the  failure  to  give 
notice.  It  was  therefore  error  to  admit  evidence  upon  thesubjectof  theprin- 
dpai's  insolvency,  because  there  was  no  issue  to  which  such  evidence  was 
pertinent.  For  the  same  reason  the  instructions  upon  that  subject  were  im- 
properly given.  It  is  essential  to  the  orderly  administration  of  justice  that 
cases  should  be  tried  upon  the  issues  as  they  are  made  by  the  pleadings.  The 
conclusions  thus  reached  cover  the  merits  of  the  controversy,  and  render  it 
unnecessary  that  some  minor  questions  which  are  presented  in  the  briefs 
should  be  considered. 

The  judgment  is  reversed,  with  costs,  with  directions  to  the  court  below  to 
sustain  the  appellant's  motion  for  a  new  trial,  and  to  g^ant  leave  to  reform 
the  issues,  and  for  further  proceedings  not  inconsistent  with  this  opinion. 


(XU  Ind.  269) 

Benner  and  others  v.  Boss,  Adm'r,  etc. 
(5«pr«in<  Cburt  of  Indiana,    June  21, 1887.) 

1.  Pabti»— OwBonoK— Waivkb. 

X  plaintiff  who  makes  a  party  a  defendant  cannot  object  that  such  defendant  at- 
tacks the  petition. 

2.  Adhihistbatob — Sale  or  Laitd — Requibshsnts  or  Fmnioir. 

The  petition  of  an  administrator  asking  an  order  for  the  sale  of  land  to  pay  debts 
must  afiliniatively  show  a  necessity  for  resorting  to  the  real  estate;  and  where  it 
appears  that  the  only  claim  against  the  estate  is  that  of  the  widowfor  the  statutory 
allowance,  and  that  a  will  was  executed  by  the  decedent,  it  must  be  shown  wlietber 
the  widow  elected  to  take  ander  the  will  or  under  the  law. 

Appeal  from  circuit  court,  Fayette  county. 

Chas.  A,  Murray,  T.  M.  Molntosh,  and  Chcu.  Roehl,  for  appellants.  Conner 
A  Frost,  for  appellee. 

Elliott,  J.  The  appellee  filed  the  petition  on  which  the  proceedings  set 
forth  in  this  record  are  founded,  asking  that  the  land  of  which  his  decedent 
died  the  owner  be  sold  for  the  payment  of  debts  due  from  his  estate.  David 
J.  Kenner  was  made  a  party  to  the  petition  by  the  appellee,  and  joins  in  the 
assignment  of  errors  with  his  wife.  Maty  A.  Benner,  one  of  the  heirs  of  the 
decedent;  and  it  is  argued,  by  the  appellee's  counsel,  that,  as  he  was  neither 
a  proper  nor  a  necessary  party  to  the  proceeding,  he  had  no  right  to  join  in 
an  attack  upon  the  petition.    The  appellee's  position  is  not  tenable.    By  bis 


Digitized  by 


Google 


Ind.3  BENNEB  V.  BOSS.  609 

voluntary  act  be  made  David  J.  Benner  a  party,  and  he  cannet  now  be  heard 
to  allege  that  he  was  not  a  proper  party.  Having  brought  Renner  into  court 
as  a  party,  the  appellee  has  no  right  to  complain  because  Benner  defends  as  a 
party.    The  appellee  cannot  be  allowed  to  occupy  inconsistent  positioas. 

There  was  no  error  in  overruling  the  motion  to  make  the  petition  more 
specific.  This  motion  asked  that  the  petition  be  made  to  show  "  what  por- 
tion of  the  real  estate  is  liable  to  be  maule  assets;"  and,  as  the  petition  stated 
the  facts,  that  was  a  question  of  law.  It  was  not  necessary  for  the  petitioner 
to  make  his  petition  more  specific  than  the  statute  requires,  and  that  only 
requires  a  concise  statement  of  the  facts.  Counsel  argue  the  question  as  if 
the  motion  required  the  court  to  compel  the  petitioner  to  show  whether  the 
widow  had  elected  to  take  under  the  law  or  under  the  will ;  but  this  is  not 
the  question  presented  by  the  motion.  The  petition  shows  that  theonly claim 
for  which  it  is  necessary  to  sell  the  real  estate  is  that  of  the  widow.  On  that 
point  the  allegations  of  the  petition  are  these:  "That  there  are  no  debts  of 
said  estate  except  the  costs  of  this  administration  and  the  five  hundred  dol- 
lais  given  the  widow  by  statute  unless  Mary  A.  Benner  files  claims  against 
said  estate  for  the  expenses  of  the  last  sickness  and  funeral  expenses  which 
were  paid  by  her;  that,  if  the  widow  elects  to  take  under  the  provisions  of 
the  will,  all  of  said  real  estate,  except  the  life-estate  of  said  widow,  is  liable 
to  be  made  into  assets  for  the  payment  of  said  debts,  and  the  part  thus  liable 
is  of  the  probable  value  of  91,500;  that,  if  the  said  widow  does  not  elect  to 
take  under  the  provisions  of  said  will,  then  the  undivided  two-thirds  of  said 
real  estate  is  liable  to  be  made  into  assets."  It  is  insisted  that  the  petition 
does  not  state  facts  sufilcient  to  entitle  the  appellee  to  an  order  for  the  sale  of 
the  property,  because,  for  aught  that  appears,  the  widow  may  have  elected  to 
take  under  the  will,  and  thus  have  relinquished  her  right  to  the  statutory  al- 
lowance. 

In  Langley  v.  Mayhew,  107  Ind.  198. 6  N.  E.  Bep.  817,  and  note,  it  was  held 
that  the  allowance  will  be  released  by  the  widow's  election  to  take  under  an 
inconsistent  provision  of  her  husband's  will ;  and,  if  there  was  such  a  provis- 
ion in  the  will  of  the  husband  of  Ann  Yretor,  there  was  no  necessity  for  sell- 
ing the  real  estate.  It  is  a  settled  doctrine  of  the  law  that  resort  can  only  be 
made  to  the  real  property  in  a  case  of  necessity.  Cole  v.  Lafcmtaine,  84  Ind. 
446,  and  cases  cited;  Jackson  v.  Weaver,  98  Ind.  807;  SoTierrer  v.  Ingerman, 
11  N.£.  Bep.  8,  (March  16, 1887.)  We  think  it  the  duty  of  the  administrator 
who  seeks  to  compel  the  sale  of  real  estate  to  state  facts  showing  the  necessity 
for  resorting  to  it. 

If  the  petition  before  us  can  be  regarded  as  showing  a  necessity  for  resort- 
ing to  the  real  estate,  it  should  be  upheld;  otherwise  it  should  be  condemned. 
It  seems  to  us  that  the  petition  does  not  show  the  existence  of  this  necessity. 
It  is  not  averred  that  the  widow  has  made  an  election,  or  that  she  has  not,  but 
it  is  left  in  doubt  as  to  what  course  she  may  pursue,  so  that  it  cannot  be  said 
that  there  is  any  necessity  for  resorting  to  the  land  to  pay  her  claim.  It  is 
true  that  in  many  cases  the  presumption,  in  the  absence  of  countervailing 
facts,  is  that  the  widow  took  under  the  law.  Wetherill  v.  Hai-ris,  67  Ind. 
452.  But  we  do  not  think  this  presumption  can  prevail  where  the  adminis- 
trator seeks  to  take  the  land  from  the  heir  and  sell  it  to  pay  the  widow's  allow- 
ance ander  section  2491,  Bev.  St.  In  such  a  case  the  duty  of  affirm.itiveiy 
showing  that  it  is  necessary  to  take  th«  land  devolves  upon  the  administrator. 
He  has  no  right  to  Invoke  the  benefit  of  this  presumption.  In  this  case  the 
petition  can  only  be  sustained  by  making  one  of  two  important  presumptions 
against  the  heir;  and  that,  we  are  clear,  the  law  will  not  warrant  us  in  doin^g. 
The  general  statement  that,  if  the  widow  elects  to  take  under  the  will,  then 
all  of  the  land,  subject  to  her  life-estate,  is  liable,  is  but  the  pleader's  conclu- 
sion. Whether  the  land  is  liable  depends  upon  the  provisions  of  the  will ,  and 
the  course  pursued  by  the  widow.    If  she  elected  to  take  under  the  will,  then 
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it  may  be  that  she  released  her  right  to  the  statutory  allowance.  Langley  t. 
Mayhew,  supra.  Whether  she  did  release  her  right  to  the  allowance  depends 
upon  the  facts,  and  is  a  conclusion  of  law  to  be  drawn  by  the  court.  It  was 
the  dnty  of  the  pleader  to  state  the  facts,  and  not  the  conclusions  of  law. 
Looking  to  the  facts,  it  cannot  be  said  that  any  necessity  is  shown  for  resort- 
ing to  the  land.    Judgment  reversed. 


(UI  iDd.  S78) 

McKee  v.  State. 
{Supreme  Oattrt  of  Indiana.    Jniie  21, 1887.) 

1.  COOTPIBACT— IkDIOTMENT, 

An  indictment  charging  a  conspiracy  to  defhtnd  "divers  citizens  of  Randolph 
connty  "  and  "  the  pnl}lic  generally  "  is  not  bad  for  fiiilure  to  give  the  names  of  the 
persons  against  whom  the  conspiracy  was  directed,  and  who  were  thereby  to  be  de- 
trauded. 

2.  Same — Ohabacteb  of  Pbbtenses — vJdestion  op  Fact. 

Whether  alleged  pretenses  by  which  an  attempt  is  made  to  defraud  certain  citi- 
zens and  "  the  public  generally,"  in  pursuance  of  a  conspiracy,  are  of  such  charac- 
ter as  to  impose  upon  citizens  of  the  community,  as  communities  are  actually  con- 
stituted, is  a  question  of  fact  for  the  jury. 
8.  Same — Evidence — Deolaeations. 

Where  an  association  is  organized  in  pursuance  of  a  conspiracy  to  defraud,  evi- 
■    dencu  of  an  agent  employed  after  the  association  had  been  organized  to  aid  in  carry- 
ing out  its  designs  is  admissible  against  his  associates  to  show  what  he  did  and  said 
in  furthei'ance  thereof,  although  such  acts  and  declarations  may  have  been  done 
and  made  in  their  absence. 
4.  Same — Faoib  Constitctinq  Ck>NSPiBAOT. 

It  is  not  essential  to  the  formation  of  a  conspiracy  that  there  should  be  a  formal 
agreement  between  the  parties  to  do  the  act  charged  ;  it  is  sufficient  if  the  niinda  of 
the  parties  meet  understandingly,  so  as  to  bring  about  an  intelligent  and  deliberate 
agreement  to  do  the  acts  and  commit  the  crimes  charged,  although  such  agreement 
be  not  manifested  by  any  formal  words. 

Appeal  from  circuit  court,  Randolph  county. 

Theo.  Shockney  and  Gregory  &  SUverburg,  for  appellant.  8Uas  Canada, 
Thompson,  Marsh  <£  Thompson,  Watson  &  Engle,  &ad  TJu  Attorney  General, 
for  the  State. 

Mitchell,  J.  At  the  November  term,  1886,  of  the  Randolph  circuit  court, 
an  indictment  in  three  counts  was  returned  by  the  grand  jury  of  Randolph 
county,  in  which  the  appellant  and  three  others  were  jointly  charged,  under 
section  2139,  Rev.  St.  1881,  with  having  theretofore  designedly,  etc.,  with  in- 
tent, etc.,  unlawfully,  feloniously,  etc.,  conspired,  etc.,  with  each  other  to  ob- 
tain the  signatures  of  divers  citizens  of  the  county  of  Randolph,  and  the  pub- 
lic generally,  to  certain  promissory  notes,  and  to  procure  said  citizens  and  the 
public  generally  to  execute  and  affix  their  signatures  to  certain  written  instru- 
ments and  promises  to  pay  money,  etc.,  by  means  of  certain  representations 
which  are  set  out,  and  which  they  agreed  to  make  and  induce  divers  persons 
to  rely  upon;  all  of  which  representations,  etc.,  so  agreed  to  be  made,  it  is 
charged  were  false  and  fraudulent.  The  second  count  of  the  indictment  was 
quashed,  after  which,  upon  trial,  the  appellant  was  found  guUty  as  charged 
in  the  first  count,  and  his  punishment  fixed  at  two  yeard'  imprisonment  in  the 
state's  prison.  It  is  now  contended  that  the  count  upon  which  the  conviction 
was  had  was  fatally  defective,  in  that  it  fails  to  give  the  name  or  names  of 
the  persons  to  be  defrauded,  and  fails  to  give  any  reason  for  the  omission  of 
such  names.  The  indictment  charges  a  conspiracy  to'  cheat  and  defi-aud 
"divers  citizens  of  Randolph  county"  and  "the  public  generally,"  by  means 
of  certain  false  representations  and  frauduleot  devices  which  were  to  be  em- 
ployed, and  the  question  presented  is  whether,  in  a  charge  of  conspiracy,  it  is 
necessary  to  aver  the  names  of  the  persons  against  whom  the  conspii-acy  ia 
directed,  or  who  are  thereby  to  be  defrauded. 
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The  authorities  abundantly  settle  the  proposition  that  an  Indictment  is  not 
objectionable  which  charges  that  the  object  oi'  the  conspiracy  is  to  defraud  many 
pei'sons  not  capable  of  being  resolved  into  individuals,  or  the  public  generally, 
instead  of  certain  named  individuals.  2  Bish.  Grim.  Law,  209;  2  Whart. 
Crim.  Law,  §  1396.  In  Hex  v.  De  Berenger,  3  Maule  &  S.  67,  the  charge  was 
a  conspiracy  to  defraud  such  subjects  of  the  king  as  should  make  purchases 
in  the  public  funds,  when  the  price  should  be  artiUcially  advanced.  In  Clary 
V.  Com.,  4  Pa.  St.  210,  an  indictment  which  charged  n  conspiracy  which  had 
for  its  purpose  the  circulation  of  certain  false  and  forged  bills,  with  the  in- 
tent to  cheat  and  defraud  "the  citizens  of  this  commonwealth  and  others," 
was  held  good.  So,  also,  in  Com.  v.  Judd,  2  Mass.  329,  a  conspiracy  to  man- 
ufacture spurious  indigo,  and  seU  the  Sitme  at  public  auction,  with  intent  to 
cheat  and  defraud  such  persons  as  should  become  purchasers,  was  held  suffi- 
cient. See,  also.  People  v.  Arnold,  46  Mich.  269,  9  N.  W.  Rep.  406;  Collins 
V.  Com.,  8  Serg.  &  R.  220;  Reg.  v.  Peak,  9  Adol.  &  E.  686.  Undoubtedly,  if 
the  nature  of  the  conspiracy  is  such  as  to  define  the  particular  persons  against 
whom  it  is  directed,  or  if,  from  the  commission  of  overt  acts,  the  conspira- 
tors have  actually  accomplished  their  fraudulent  purpose,  so  that  the  names 
of  the  victims  are  ascertainable  by  the  pleader,  the  better  method  would  be  to 
allege  the  names  of  those  actually  defrauded.  The  necessities  of  the  case  may 
often,  however,  require  that  the  general  form  of  pleading  adopted  in  the  in- 
dictment before  us  should  be  sustained.  The  indictment  was  not  bad  for  the 
reasons  urged  against  it.  The  false  and  fraudulent  representations  set  out 
in  the  indictment,  by  which  the  alleged  conspirators  were  to  cheat  and  defraud 
divers  <;itizens  and  the  public  generally,  consisted  in  representing,  among 
other  things,  that  the  Indiana  Seed  Association  had  been  duly  incorporated,  and 
that  the  purpose  of  the  association  was  the  cultivation  of  certain  kinds  of 
wheat  and  Bohemian  oats,  and  that  the  association  was  solvent,  and  bad  on 
deposit  with  the  secretary  of  the  state  of  Indiana  4150,000in  cash,  and  a  bond 
for  a  like  sum,  as  an  indemnity  for  all  those  who  would  purchase  its  mer- 
chandise. Other  representations,  such  as  that  the  association  had  the  right 
to  use  the  seal  of  the  state  on  its  contracts  and  bonds,  and  that  the  state  had 
guarantied  its  obligations  that  the  association  would  obligate  itself  to  take 
double  the  number  of  bushels  of  wheat  or  oats  purchased  from  it  by  any  of  its 
customers,  and  sell  the  same  for  $10  per  bushel  for  oats,  and  $15  per  bushel 
for  wheat,  were  also  set  out  as  part  of  the  fraudulent  scheme  agreed  upon  in 
order  to  procure  the  signatures  of  divers  citizens  to  promissory  notes.  It  is 
said  that  the  representations  were  so  unreasonable,  and  of  such  a  character, 
as  that  no  person  exercising  reasonable  caution  would  be  warranted  in  believ- 
ing them.  Whatever  force  this  argument  might  have,  if  addressed  to  a  jury 
upon  the  facts  as  they  are  alleged,  it  can  hanlly  be  allowed  to  prevail  as  a 
question  of  law.  The  design  of  the  law  is  to  protect  the  weak  and  credulous 
from  the  wiles  and  strategems  of  the  artful  and  cunning,  as  well  as  those 
whose  vigilance  and  sagacity  enable  them  to  protect  themselves.  Whether 
the  alleged  pretenses  were  of  such  a  character  as  to  impose  upon  citizens  of 
the  community,  as  communities  are  actually  constituted,  was  a  question  of 
fact  to  be  left  to  the  determination  of  the  jury.  Miller  v.  State,  79  Ind.  198; 
2  Whart.  Crim.  Law,  §g  1186-1188;  2  Bish.  Crim.  Law,  433.  434. 

It  could  serve  no  useful  purpose  to  set  out  in  detail  any  part  of  the  evi- 
dence. The  concession  may  be  made  that  it  shows  that  the  appellant  had  for 
a  quarter  of  a  century  or  more  stood  in  fair  repute  among  his  neighbors,  and 
that  possibly  he  inadvertently  permitted  himself  to  be  made  the  instrument 
more  effectually  to  execute  the  designs  of  professional  swindlers,  who  have 
escaped  their  deserts.  It  must  also  be  remembered,  however,  that  the  appel- 
lant was  a  man  ripe  in  years  and  in  experience,  having  been  a  merchant  and 
trustee  of  his  township.  It  must  have  seemed  incredible  to  the  jury,  that 
with  his  age  and  experience  be  did  not  comprehend  that  the  whole  business 
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was  a  fraud  from  beginning  to  end.  At  all  «yent8.  a  juiy  of  his  own  seleo 
tion,  who  heard  all  the  evidence,  after  careful  direction  by  a  competent  court, 
have  pronounced  him  guilty.  As  there  was  competent  evidence  which  satis- 
fled  the  jury,  we  cannot  disturb  their  verdict  on  the  weight  of  the  evidence. 

It  appeared  in  evidence  that  one  William  D.  Bailey  wiis  employed  as  agent 
of  the  association  of  which  the  appellant  was  a  member.  Bailey  was  employed 
after  the  association  had  been  organized,  and  during  the  progress  of  its  busi- 
ness,  for  the  purpose  of  aiding  in  the  prosecution  of  its  designs.  He  was 
permitted,  over  objection,  to  testify  to  certain  alleged  false  representations 
made  by  him,  and  other  members  of  the  association,  while  carrying  forward 
its  business  with  farmers  and  others  to  whom  sales  of  Bohemian  oats  were 
negotiated.  Others  to  whom  these  representations  were  made  were  permitted, 
in  lilc«  manner,  td  testify  concerning  the  character  of  the  representations.  It 
is  insisted  that  the  court  erred  in  admitting  this  testimony,  because  it  ap- 
peared that  the  declarations  of  Bailey  were  made  subsequent  to  the  conspiracy 
charged  in  the  indictment,  and  in  the  absence  of  the  appellant. 

The  relation  of  Bailey  to  the  accused,  and  to  those  engaged  with  him  in  the 
alleged  conspiracy,  having  been  satisfactorily  established,  his  acts  and  declara- 
tions in  furtherance  of  the  common  design,  while  the  conspiracy  continued, 
were  admissible  against  his  associates,  even  though  such  acts  and  declara- 
tions were  done  and  made  in  their  absence.  Walton  v.  State,  88  Ind.  9; 
Williams  v.  State,  47  Ind.  568;  Moore,  Crim.  Law,  848.  After  the  joint  de- 
sign was  once  fairly  established,  every  act  done  in  pursuance  of  the  original 
purpose,  whether  by  one  or  more  of  the  conspirators,  or  by  their  agent,  was  a 
renewal  of  the  original  conspiracy.  When  a  common  purpose  to  prosecute  an 
unlawful  scheme  has  been  shown,  the  overt  acts  or  declarations  of  any  one, 
or  all  concerned,  while  engaged  in  the  execution  of  such  purpose,  are  admis- 
sible, as  illustrating  the  design  and  establishing  the  character  of  the  original 
confederacy.  One  who  employs  an  agent  to  assist  in  the  execution  of  a  crim- 
inal act  is  equally  guilty  of  the  acts  of  the  person  employed  as  if  he  had  him- 
self performed  them.  1  Whart.  Crim.  Law,  247.  The  person  so  employed 
simply  becomes  a  confederate  in  crime,  and  this  is  so  whether  he  be  employed 
at  the  beginning  of  the  conspiracy,  or  while  it  is  in  progress.  The  admissi- 
bility of  the  testimony  of  Bailey  was  in  nowise  affected  by  the  fact  that  he 
was  employed  after  the  association  was  organized,  or  that  the  acts  done  and 
declarations  made  by  bim  were  done  and  made  after  its  business  was  under 
way. 

In  one  of  its  charges  the  court  told  the  jury,  in  substance,  that  it  was  not 
essential  to  the  formation  of  a  conspiracy  that  there  should  have  been  any 
formal  agreement  between  the  parties  to  do  the  acts  charged;  that  it  would 
be  sulflcient  if  the  minds  of  the  parties  understandingly  met,  so  as  to  bring 
about  an  intelligent  and  deliberate  agreement  to  do  the  acts  and  commit  the 
crimes  charged,  although  such  agi'eement  was  not  manifest  by  any  formal 
words.  The  law  was  well  and  accurately  stated  in  the  forgoing  charge,  and 
the  objections  urged  against  it  cannot  prevail.  Concurrence  of  sentiment 
and  co-operative  conduct  in  an  unlawful  and  criminal  enterprise,  and  not 
formality  of  speech,  are  the  essential  ingredients  of  ci'iminal  conspiracy. 
Archer  v.  State,  106  Ind.  426-432,  7  N.  £.  Bep.  225;  2  Whart.  Grim.  Law, 
1898. 

We  have  considered. the  other  instructions  concerning  which  some  merely 
suggestive  criticisms  are  made.    They  were  not  erroneous. 

We  have  now  examined  all  the  alleged  errors  discussed  in  the  brie&.  Our 
conclusion  is  that  the  appellant  had  a  fair  trial,  without  any  intervening  er- 
ror, before  an  impartial  jury.    The  judgment  is  affirmed  with  costs. 
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(in  Ind.  160) 

Whbttbn  and  others  o.  Clayton  and  others. 
(Supreme  Oaurt  of  Indiana.    Jane  28, 1887.) 

1.  HiOHVATB — ^PKfrnoir  fob  Vaoatiow — Etidbncb. 

It  is  not  competoDt  to  permit  petitioners  for  the  vacation  of  a  highway  to  prove 
the  offer  of  individaals  to  maintain  private  ways  or  bridges. 

2.  EyiDcitcB— Keco]u>  o&  Fabol. 

An  order  vacating  a  highway  mnst  be  proved  by  the  record,  and  cannot  be  proved 
by  parol. 
8.  Appeal — Bkcobd— iHSTBUonoira. 

Instractions  cannot  be  made  part  of  the  record  by  copying  them  into  the  motion 
for  a  new  trial. 

Appeal  from  circuit  court,  Elkhart  county. 

A.  S.  Zook,  D.  ZooJt,  and  W.  H.  H.  Dennis,  for  appellants.   Baker  &  Baker, 

for  appellees. 

Elliott,  J.  This  is  an  appeal  from  an  order  ref asing  to  vacate  a  public 
way.  It  is  contended  by  the  appellants  that  the  trial  court  erred  in  refus- 
ing to  permit  them  to  prove  that  private  persons  had  offered  to  construct  a 
foot-bridge  across  a  stream  which  crosses  the  highway.  There  was  no  error 
in  this.  A  highway  is  a  very  different  thing  from  a  mere  private  way  built 
or  maintained  by  private  individuals.  The  public  and  individuals  have  very 
different  rights  respecting  it  from  those  which  they  have  in  a  private  way. 
It  is  not  proper  to  prove  what  individuals  will  do  where  the  question  is 
whether  a  public  way  shall  be  laid  out,  or  whether  one  already  opened  shall  be 
maintained. 

There  was  no  error  in  refusing  to  permit  the  appellants  to  prove  by  parol 
when  an  order  of  vacation  was  n^e.  That  could  only  be  proved  by  the  rec- 
ord. There  may  be  cases  where  parol  evidence  is  admissible,  but  this  is  not 
one  of  them,  for  tliere  was  no  reason  shown,  or  attempted  to  be  shown,  justi- 
fying a  resort  to  secondary  evidence.  We  think  that  there  were  such  plead- 
ings as  entitled  the  appellees  to  have  the  evidence  given  by  them  considered  by 
the  jury,  and  that  there  was  no  error  in  overruling  the  motion  to  exclude  it. 

Instructions  cannot  be  made  part  of  the  record  by  copying  them  into  the 
motion  for  a  new  trial.    Judgment  aflSrmed. 


(m  Ind.  561J 

Midland  By.  Co.  ».  Wiloox  and  othefs. 

(Suyremt  Qnai  qf  Indiana.    Jane  29,  1887.) 

APPXAIrBoND — FbACIICE. 

Where  an  appeal  is  taken  in  term,  under  the  provisions  of  section  638  of  the  In- 
diana Code,  the  penalty  of  the  bond  must  be  fixed  by  the  trial  court,  and  the  sure- 
ties must  be  approved  by  that  court.  The  supreme  court  will  not  order  an  addi- 
tional bond  unlees  Uiere  naa  been  a  change  iu  the  situation  of  the  parties. 

Appeal  from  circuit  court,  Madison  county. 

Henry  Craicford  and  Chipman  «fe  Chtpman,  for  appellant.   F.  M.  TrUaall 
and  Shirts  <&  Shirts,  for  appellees. 

Elliott,  J.  On  motion  for  additional  appeal-bond.  The  trial  court  fixed 
tbe  penalty  of  the  appeal-bond,  and  approved  the  sureties  offered  by  the  ap- 
pellant, and,  in  our  opinion,  we  cannot  increase  the  penalty  of  tbe  bond,  nor 
adjudge  that  the  security  is  not  adequate.  There  is  no  showing  that  there 
has  been  any  change  in  tbe  situation  of  the  parties,  or  in  the  financial  condi- 
tion of  the  sureties  on  the  appeal-bond,  and  it  is  therefore  not  proper  for  this 
court  to  annul  the  decision  of  the  trial  court  upon  these  questions.  The 
forum  in  which  to  try  the  question  of  the  sufficiency  of  the  penalty  of  an  ap- 
peal-bond in  a  case  appealed  in  term  is  the  court  which  is  called  upon  to  r^ 
v.l2N.B.no.6— -33 
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celve  and  approve  tbe  bond.  There  the  question  mnst  be  determined.  Bev. 
6t.  1881,  §  638.  The  question  as  to  the  solvency  and  ability  of  the  sureties 
is  one  chbt  the  trial  court  must  determine,  and  its  judgment  on  this,  as  on 
other  questions  of  fact,  will  be  respected  by  the  supreme  court.  It  is  in  tlie 
trial  court,  and  not  on  appeal,  tliat  such  questions  must  be  tried  and  detei^ 
mined.  Where  a  change  in  the  condition  of  the  parties  occurs,  then  tlie  su- 
preme court  may  properly  interfere;  otherwise  the  judgment  of  the  trial  court 
must  stand.    Motion  for  additional  bond  overruled. 


(lU  Ind.  441)  „  r.  * 

Brown  t>.  Statb.* 

(Btgyrenu  Court  (tf  Indiana.    June  SO,  1887.) 

1.  Cbikikal  Pkaottcb — Appeai. — Keoobo. 

In  criminal  cases  instructions  cannot  be  made  part  of  the  record  by  the  act  of  tli* 
clerk  in  copying  them  into  the  transcript. 

i.  SAMB— VbbOICT— SCFFICIEKCT. 

A  verdict  finding  the  accused  guilty  of  assault  and  battery,  with  Intent  to  com- 
mit manalaugliter,  but  not  specifying  whether  the  intent  was  to  commit  volmitaxy 
or  involuntary  manslaughter,  is  sulUcient 

Appeal  from  circuit  court,  Switzerland  county. 

L.  O.  Sohroeder,  for  appellant.  M.  R.  StUzer  and  The  Attorney  General, 
for  the  State. 

Elliott,  J.  The  appellant  was  convicted  of  assault  and  battery  with  in- 
tent to  commit  manslaughter,  and  from  that  judgment  prosecutes  this  appeal. 
What  purports  to  be  tbe  instructions  of  the  court  are  copied  by  the  clerk,  but 
they  are  not  brought  into  the  record  by  a  bill  of  exceptions,  nor  by  special 
order  of  the  court.  We  cannot,  therefore,  regard  them  as  properly  before  us, 
for  instructions  cannot  be  made  part  of  the  record  by  the  act  of  the  clerk  in 
copying  them.  HoUingstoorth  v.  State,  ante,  490,  (this  term;)  Leverieh  r. 
State,  105  Ind.  277,  4  N.  E.  Rep.  852. 

It  is  contended  by  the  appellant's  counsel  that  tbe  judgment  should  be  re- 
versed because  the  verdict  does  not  state  whether  the  intent  was  to  commit 
voluntary  or  involuntary  manslaughter.  We  do  not  think  that  any  question 
as  to  the  sufficiency  of  the  verdict  is  presented  by  the  record.  We  incline  to 
the  opinion  that  such  a  question  as  that  here  sought  to  be  brought  before  ui 
cannot  be  presented  by  a  motion  for  a  new  trial.  Marcus  v.  State,  26  Ind. 
101.  But,  if  it  be  conceded  that  the  question  is  properly  presented,  it  wiU 
not  avail  the  appellant,  for  the  failure  to  specify  the  degree  or  kind  of  man- 
slaughter which  the  accused  intended  to  commit,  does  not  vitiate  the  verdict. 
Powers  V.  State,  87  Ind.  144.  It  is  evident  that  the  failure  to  more  speciBO' 
ally  describe  the  offense  could  not  have  prejudiced  the  material  rights  of  tne 
appellant,  for,  whether  the  manslaughter  be  voluntary  or  involuntary,  the 
punishment  is  the  same.  Powers  v.  State,  supra;  KeUing  v.  State,  107  Ind. 
563,  8  N.  £.  Rep.  559.  It  is  now  well  settled  that  no  judgment,  either  in  a 
criminal  or  civil  case,  will  be  reversed  for  an  error  which  does  not  prejudice 
the  substantial  rights  of  the  appellant. 

There  is  evidence  fully  sustaining  tbe  verdict>  and  ve  cannot  disturb  ]4 
Judgment  affirmed. 


OU  Ind.  SSI) 

BvKcn  o.  Gratb  and  others. 

IBvprane  Court  tf  Indiana.    June  22,  1887.) 

t.  HonraAes— Right  to  Kxip  Alivs. 

Where  an  equity  of  redemption  is  sold  on  execution,  the  purchaser  taVea  the 
land  charged  with  the  payment  of  all  prior  incumbrances;  and  where  he  obtains 
title  to  the  land,  and  sabeeqaently  pays  off  pre-existing  incumbrances  of  which  he 
had  notice^  be  cannot  keep  them  alive  by  taking  an  assignment  thereof  to  himaeU 

>  Rebearint  denied. 
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2,  Sams— Oabk  Statsb.       -         - 

B.,  a  married  woman,  having  a  fee-simple  title  to  the  undivided  one-third  of  cer- 
tain real  estate,  the  remaining  two-thirds  of  which  was  purchased  by  G.  at  sherlffg 
gale,  had  the  name  set  olT  to  lier  by  proceedings  in  partition.  The  whole  land  was 
subject  to  a  certain  mortgage,  upon  foreclosure  of  which  it  was  decreed  that  G.'s  part 
be  first  sold.  O.  obtained  an  assignment  of  the  decrees  and  mortgages,  and  declared 
bis  purpose  to  bold  them  alive  until  the  principal  and  interest  should  equal  the 
value  of  the  whole  tract,  and  then  to  sell  it  all  to  satisfy  thein.  B.,  misconceiving 
her  remedy,  filed  a  petition  to  compel  G.  to  sell  the  land  according  to  the  decrees, 
claiming  that  two-thirds  would  satisfy  the  whole.  Tlie  petition  was  granted,  and 
the  order  affirmed  on  appeal.  Sale  was  had,  and.G.  bid  in  bis  own  land  for  a  small 
sum.  The  first  proceeding  thus  proved  unavailing,  because  of  the  delay  made  by  6. 
Seld,  upon  petition  by  B.  to  quiet  title,  and  have  such  mortgages  canceled  as  to  her, 
that  she  had  not  forfeited  her  right  to  that  relief. 

Appeal  from  circuit  coart,  Randolph  county. 

Watson  &  Engle,  for  appellant.  Thompson,  Manh  A  Thompson  and  S. 
C.  Fox,  for  appellees. 

Mitchell,  J.  In  October,  1877,  Augustus  Bunch  was  the  owner  of  a 
tract  of  land  in  Kandolph  county,  which  was  incumbered  by  two  mortgages 
in  the  execution  of  which  he  and  his  wife  had  united.  The  mortgages  were 
given  to  secure  the  husband's  debts.  There  were  at  the  date  above  men- 
tioned several  judgments  against  Bunch,  which  imposed  junior  liens  upon 
the  land.  Grave  procured  these  judgments  to  be  assigned  to  him,  and  caused 
executions  to  be  issued  thereon.  The  land  was  sold  at  sheriff's  sale,  Grave 
becoming  the  purchaser.  Bunch  failed  to  redeem,  and  the  purchaser  received  a 
sheriff's  deed;  the  sale  having  been  made  after  the  act  of  March  11, 1875,  came 
in  force.  Mrs.  Bunch,  the  wife  of  the  judgment  debtor,  became  vested  with 
a  fee-simple  title  to  the  undivided  one-third  of  the  land  purchased  by  Grave, 
subject  to  the  incumbrance  of  the  prior  mortgages.  She  had  the  interest  thus 
vested  in  her  set  off  by  proceedings  in  partition.  Grave  went  into  possession 
of  the  two-thirds  set  off  to  him.  Subsequently  the  prior  mortgages  were  fore- 
closed, and  in  the  decrees  of  foreclosure,  both  of  wliich  drew  10  per  cent,  in- 
terest, it  was  adjudged  that  the  land  set  off  to  Grave  should  be  first  sold  to 
satisfy  the  mortgage  debts,  which  aggregated  $1,542.35.  The  land  set  off  to 
Grave  is  alleged  to  be  worth  $3,000.  One  of  the  mortgages  was  assigned  to 
Grave  before  it  was  foreclosed,  and  the  decree  was  taken  in  his  name.  The 
other  was  purchased  and  assigned  to  him  after  it  was  foreclosed.  Grave  be- 
ing in  possession  of  the  two-thirds  set  off  to  him,  and  assuming  to  be  the 
owner  of  the  several  decrees  above  mentioned,  which  he  treated  as  being  on 
foot,  declared  his  purpose  to  hold  them  alive  until  the  several  decrees  and 
accumulating  interest  should  amountto  a  sum  equal  to  the  value  of  the  whole 
tract,  when  he  proclaimed  his  purpose  to  sell  the  whole  to  satisfy  the  several 
mortgage  decrees.  Through  some  singular  and  unaccountable  misconception 
of  her  rights,  Mrs.  Bunch  then  filed  a  petition  in  the  Bandolph  circuit  court, 
asking  that  Grave  be  compelled  to  proceed  and  sell  the  land,  according  to  the 
terms  of  the  several  decrees;  claiming  that  the  two-thirds  set  off  to  him  was 
more  than  sufScient  in  value  to  satisfy  both,  and  asserting  that  the  purpose 
of  Grave  to  hold  the  decrees  until  the  interest  should  accumulate  was  in- 
equitable and  injurious  to  her.  The  court  made  an  order  according  to  the 
prayer  of  the  petition.  Grave  appealed  to  this  court,  and  the  order  of  the  cir- 
cuit court  was  afiBrmed.  Gfrave  v.  Bunch,  83  Ind.  4.  Afterwards.  Grave  is- 
sued orders  of  sale  on  the  foreclosure  decrees,  which  both  parties  seemed  to 
treat  as  alive  and  in  force.  He  caused  his  own  land  to  be  sold,  bidding  it  in 
himself  for  $1,000. 

The  foregoing,  with  many  other  immaterial  facts,  are  set  forth  in  a  petition 
by  Mrs.  Bunch  to  the  Bandolph  circuit  court,  upon  which  she  again  asked 
the  intervention  of  the  court.  She  prayed  that  it  might  be  adjudged,  on  the 
foregoing  facts,  that  the  land  set  off  to  her  was  discharged  from  the  lien  of 
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the  several  decrees  which  Graye  assumed  to  hold,  and  which  be  was  threaten- 
ing to  enforce  against  her  land,  and  asked  that  her  title  might  be  quieted. 
The  court  below  sustained  a  demurrer  to  the  petition,  and  the  question  is 
whether,  upon  the  facts  above  summarized,  the  appellant  is  entitled  to  any 
relief. 

The  most  serious  impediment  in  the  appellant's  way  is  the  anomalous  pro- 
ceeding by  which  she  sought  to  compel  the  appellee  to  sell  the  two-thirds  of 
the  land  to  which  he  had  obtained  title  under  the  sheriff's  sale,  in  order  to 
satisfy  debts  which  he  claimed  to  be  owing  to  himself.  It  is  now  insisted 
that  Grave  ought  to  be  denied  any  further  remedy  on  the  several  mortgage 
decrees  because  of  his  delay  in  proceeding  to  sell.  It  is  said  that  the  appellant 
is  without  the  means  to  bid  in  the  hind;  that  meanwhile  a  purchaser  whom 
she  had  procured,  and  who  stood  ready  to  purchase  the  land  owned  by  Ckave 
for  the  full  amount  of  the  decrees  and  costs,  has  invested  bis  money  otherwise, 
and  now  declines  to  purchase,  and  that  hence  an  injury  has  resulted  to  Mrs. 
Bunch.  On  the  other  hand,  it  is  asserted,  or  rather  assumed,  that  Grave  oc- 
cupies the  relation  of  creditor  to  the  land,  and  that  he  is  not  to. be  prejudiced 
in  the  collection  of  his  debt  by  mere  passive  delay;  that  it  was  the  surety's 
business,  it  being  apparently  assumed  on  all  hands  that  Mrs.  Bunch  occupies 
the  relation  of  surety,  to  pay  the  debt,  and  then  proceed  against  the  property. 
On  l»oth  sides,  as  it  will  thus  be  seen,  the  true  relation  of  the  parties  to  the 
property  and  to  each  other  is  singularly  ignored. 

Grave,  it  will  be  remembered,  purchased  real  estate  owned  by  Bunch,  at 
an  execution  sale,  the  land  being  at  the  time  subject  to  two  prior  moitgages. 
It  is  well  settled  that,  where  an  equity  of  redemption  is  sold  on  execution,  the 
purchaser  tal<es  the  land  charged  with  the  payment  of  all  prior  incumbrances. 
The  land  becomes  the  primary  fund  for  the  payment  of  all  incumbrances 
charged  upon  it  prior  to  that  upon  which  the  sale  is  made.  The  amount  bid 
will  be  presumed  to  be  the  price  or  value  of  the  property,  less  the  incum- 
brances. In  such  a  case,  where  the  purchaser  obtains  title  to  the  land,  and 
subsequently  pays  off  pre-existing  incumbrances  of  which  he  had  notice,  be 
will  not  be  permitted  to  keep  them  alive  by  having  them  assigned  to  himself. 
Having  obtained  the  fund  out  of  which  the  incumbrances  are  to  be  paid,  he 
does  nothing  more  than  to  discharge  his  own  equitable  obligation  when  he 
pays  them  off.  Atherton  v.  Toney,  43  Ind.  211;  Shuler  v.  Hardin,  25  Ind. 
386;  Hanaock  v.  Fleming,  103  Ind.  533,  3  N.  £.  Bep.  254;  Bohiiis  v.  atoain, 
68  Dl.  197;  Weiner  v.  HeinU,  17  111.  269;  Mines  v.  Moore,  41  111.  273;  Johnr 
son  V.  Zink,  51  ]!7.  Y.  333;  RusaeU  v.  Allen,  10  Paige,  249;  Cleveland  v. 
Southard,  25  Wis.  479;  Jones,  Mortg.  §  736. 

One  who  purchases  property  at  an  execution  sale  is  in  the  same  position,  in 
respect  to  previous  incumbrances,  as  one  who  takes  a  quitelaim  deed,  or  one 
who  takes  a  deed  expressly  subject  to  incumbrances  which  constitute  a  charge 
upon  the  land.  Such  persons  do  not  become  personally  liable  to  pay  pre-exist- 
ing incumbrances,  but,  as  in  each  case  the  purchaser  is  deemed  to  have  de- 
ducted the  amount  of  the  prior  incuknbrances  from  the  purchase  price,  the 
land  in  his  hands  becomes  the  primary  fund  out  of  which  the  incumbrances  are 
to  be  paid.  When  the  purchaser  pays  them  ofT,  no  matter  by  what  method, 
they  will  be  treated  as  extinguished,  unless  there  is  some  equitable  purpose 
to  be  subserved  in  keeping  them  alive.  They  will  not  be  kept  alive,  however, 
when  to  do  so  would  operate  to  the  injury  of  another  who  has  the  rigitt  to 
have  tliem  treated  as  extinguished.  Pom.Eq.  ^  1205;  Jones,  Mortg.  §  737. 
Grave  having  become  the  owner  in  fee,  under  his  purchase  at  the  execution 
sale,  the  land  set  off  to  him  was,  under  the  decrees  whicli  adjudged  that  his 
lands  should  be  first  sold,  primarily  charged  with  the  payment  of  the  prior 
mortgages.  This  was  so  because  presumptively  he  had  deducted  the  amount 
of  these  mortgages  out  of  the  purchase  price  when  he  bid  in  the  land.  When 
he  purchased  and  took  assignment  of  the  mortgages,  he  simply  paid  the  bal- 
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ance  of  the  purchase  money,  and  the  mortgages,  with  the  debts  which  they 
secured,  became  merged  in  the  fee  which  he  had  previously  acquired.  They 
had,  therefore,  no  longer  any  existence.  According  to  the  rule  that  where 
two  titles  or  interests  in  land  unite  in  the  same  person,  from  the  same  source, 
the  lesser  estate  or  interest  will  merge  in  the  greater,  and  become  extinct,  un> 
less  there  be  some  just  and  equitable  intention  to  the  contrary  which  will  in- 
jure no  one,  the  mortgages  which  were  assigned  to  Grave  became  extinguished. 
Birke  v.  Abbott,  108  Ind.  1, 1  N.  E.  Bep.  485;  Montgomery  v.  Viakery,  110 
Ind.  211, 11  N.  £.  Bep.  88. 

There  could  be  no  just  motive  or  equitable  purpose  which  would  authorize 
Grave  to  keep  his  own  mortgages  alive  against  his  own  land,  and  perform  the 
novel  feat  of  selling  his  land  to  pay  debts  which  he  had  already  paid,  and  for 
the  payment  of  wluch  his  land  was  equitably  charged.  He  knew  when  he 
purchased  the  land  at  the  execution  sale  that,  under  the  law  of  1875,  he  acquired 
a  right,  and  could  obtain  title  as  against  the  wife  of  the  execution  debtor  to 
the  undivided  two-thirds  of  the  land  and  no  more.  He  was  bound  to  know 
that  as  to  the  prior  mortgages  executed  by  Mrs.  Bunch  and  husband  for  his  debt 
she  occupied  a  relation  analogous  to  that  of  a  surety.  The  two-thirds  as  to 
her  was  therefore  charged  with  the  payment  of  the  whole  debt,  provided  the 
land  was  of  sufficient  value.  When  he  bid  in  the  land,  and  took  the  title,  he 
was  bound  to  know  that  he  took  it  charged  with  the  payment  of  the  existing 
incumbrances.  When  he  paid  them  off,  he  presumably  paid  just  what  in  legal 
effect  he  agreed  to  pay  for  the  land,  viz.,  the  amount  of  his  bid  and  the  prior 
incumbrances.  Payment  of  the  prior  mortgnges  by  Grave  was  practically  no 
more  than  the  completion  of  all  that  was  implied  in  his  contract  of  purchase. 
That  was  the  end  of  the  transaction,  both  as  to  Bunch,  the  original  debtor, 
and  his  wife.  True,  she  stood  towards  the  mortgages,  prior  to  their  payment 
by  Grave,  in  a  relation  analogous  to  that  of  a  surety,  but  she  owed  no  obliga- 
tion to  him.  She  was  rather  in  a  situation  in  which,  for  the  protection  of  her 
own  land,  she  was  bound  to  see  that  Grave  performed  the  obligation  which 
primarily  rested  upon  his  land.  He  was  in  effect  the  principal,  because  he 
was  in  possession  of  the  fund  out  of  which  the  debts  were  to  be  paid,  and 
which  it  is  admitted  were  sufficient  to  pay  the  debts.  In  effect,  be  bad  in  his 
hands  the  money  with  which  to  pay  the  incumbrances  which  rested  upon  the 
lands  of  both.  When  he  paid  them,  he  simply  discharged  his  own  primary 
obligation  out  of  a  fund  which  he  held  for  the  benefit  of  himself  and  Mrs. 
Bunch.  Sanders  v.  Weelburg,  107  Ind.  266, 7  N.  E.  Bep.  578.  Does  the  fact 
that  Mrs.  Bunch  subsequently,  under  a  misconception  of  her  legal  rights,  ob- 
tained an  order  from  the  court  requiring  the  appellee  to  proceed  to  sell  hia 
land,  estop  her  from  now  asserting  her  rights  as  we  have  shown  them  to  be. 
It  cannot  be  claimed  that  the  order  thus  obtained  has  in  any  way  enlarged 
the  riglits  of  Grave,  or  deprived  the  appellant  of  her  equitable  remedy.  She  is 
not  in  the  situation  of  a  party  who,  having  two  inconsistent  remedies,  resorts 
to  one,  and  is  thereby  concluded  by  her  election.  She  had  but  one  effectual 
legal  or  equitable  remedy,  and  that  was  to  have  it  adjudged  that  the  decrees 
held  by  Grave  were  satisfied. 

A  party  who  imagines  he  has  two  or  more  remedies,  or  who  misconceives 
his  rights,  is  not  to  be  deprived  of  all  remedy  because  he  first  tries  a  wrong 
one.  ITelsey  v.  Murphy,  26  Pa.  St.  78-83;  Morris  v.  Reaford,  18  N.  Y.  552; 
Lee  v.Templeton,  73  Ind.  315.  When  Mrs.  Bunch  instituted  lier  proceeding  . 
in  the  first  instance,  the  appellee  was  wrongfully  asserting  his  purpose  to  en- 
force the  decrees  which  were  extinguislied  to  her  prejudice.  Her  proceeding 
was  a  misadventure.  It  proved  unavailing  because  of  the  delay  successfully 
interposed  by  her  adversary.  It  has  not,  however,  deprived  her  of  the  relief 
to  which,  upon  the  facts,  she  is  equitably  entitled.  That  proceeding  has  af- 
fected no  right  of  the  appellee.  He  could  have  ended  the  litigation  long  ago 
by  giving  over  his  purpose  to  perpetrate  a  wrong  upon  the  appellant.    The 
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justice  to  which  slie  waa  entitled  from  the  beginning,  and  which  has  been 
too  long  dAlnyed,  ought  not  to  be  wholly  denied  because  she  mistook  her  rem* 
edy  in  the  first  instance. 

The  complaint  sets  forth  many  facts  that  are  wholly  immaterial,  but  it  also 
states  facts  which  entitle  the  appellant  to  have  the  mortgages  canceled  as  to 
her  land.  It  was  therefore  error  to  sustain  the  demurrer  to  her  complaint, 
and  for  this  error  the  judgment  is  reversed,  with  costs. 


(Ul  Ind.  678) 

Ahick  v.  Butleb,  AdmT.* 

{Supreme  Court  of  Indiama.    June  2S,  1887.) 

IinvBANCK  Fos  BciiBrrr  or  CBEDnoB — Right  to  Pbocekis. 

Where  a  debtor  insures  bis  life  for  the  benefit  of  his  creditor,  who  h  detfenated 
in  the  policy  as  beneficiary,  and  the  creditor  afn°ee8  to  pay  the  expenses  thereof, 
and  to  Keep  the  policy  in  force,  it  being  further  agreed  that  the  debtor  may  at  any 
time  pay  the  deot,  and  by  reimbursing  the  creditor  obtain  an  assignment  of  the 
policv,  the  right  to  the  policy  and  its  benefits  vesta  absolutely  in  the  creditor,  un- 
less the  debt  and  advances  are  paid  in  the  lire-time  of  tlie  debtor,  and  the  debtor's 
personal  representatives  can  recover  no  part  thereof  from  the  creditor. 

Appeal  from  circuit  court,  Jennings  county. 
.    John  Overmeyer,  for  appellant.    T.  C.  Batchelor,  for  appellee. 

MircBELL,  J.  Suit  by  Butler,  administrator  of  the  estate  of  Frazee,  de- 
«eased,  against  Amick,  to  recover  part  of  the  amount  which  the  latter  re- 
ceived on  a  policy  of  life  insurance  which  liad  been  effected  on  the  life  of  the 
plaintiff's  decedent.  The  facts  most  favorable  to  the  plaintiff's  theory  are 
comprised  in  the  following  statement:  On  the  twenty-third  day  of  March, 
1877,  Decatur  M.  Frazee  was  indebted  to  Amick  in  the  sum  of  about  S600. 
■By  agreement  with  Amick,  Frazee  made  an  application  to  the  J.  B.  Mutual 
Aid  Society  of  Pennsylvania,  a  mutual  life  insurance  company,  for  member- 
ship in  that  society.  Upon  due  examination,  he  was  admilted  as  a  member, 
receiving  a  certificate  in  which  Amick,  his  heirs  and  assigns,  were  designated 
as  the  beneficiaries,  and  were  to  become  entitled,  upon  the  death  of  Frazee,  to 
$2,000,  upon  condition  that  the  terms  and  conditions  of  the  certificate  of 
membersiiip  should  l>e  complied  with.  Amick  was  designated,  in  the  applica- 
tion and  in  the  certificate  of  membership,  as  a  creditor.  The  amount  of  the 
indebtedness  was  erroneously  stated  in  the  application  at  $250.  The  proof 
showed  that  it  was  about  $600.  All  the  expenses  incident  to  the  issuance  of 
the  certificate,  and  all  the  annual  payments  and  assessments  stipulated  in  the 
certificate  of  membersiiip  to  be  paid  by  Frazee,  were  to  be  and  were  paid  by 
Amick.  At  the  lime  the  policy  was  issued  it  was  orally  agreed  that  if  Frazee 
should,  at  any  time  thereafter,  pay  his  indebtedness,  and  reimburse  Amick 
for  the  cost  of  obtaining  the  policy  and  caiTying  the  insurance,  the  latter 
would  turn  over  the  policy  to  the  former.  On  the  sixteenth  day  of  April, 
1879,  Frazee  died  without  having  paid  any  part  of  his  debt,  and  without  hav- 
ing paid  any  part  of  the  cost  of  procuring  and  continuing  in  force  the  certifi- 
cate of  membership.  The  society,  upon  due  proof  of  Uie  death  of  Frazee, 
paid  to  Amick  aljout  $1,963  in  discharge  of  its  liability  upon  the  certificate. 
After  deducting  the  amount  of  the  indebtedness,  and  the  sums  advanced  for 
the  insurance,  ic  was  found  that  there  remained,  of  the  sum  recei  ved  from  the 
society,  $1,259.58,  which  the  administrator  of  Frazee  had  demanded  from 
Amick.  The  latter  having  refused  payment,  the  court  gave  judgment  in 
favor  of  the  administrator  for  ttie  amount. 

The  propriety  of  the  conclusion  of  tlie  learned  court  on  the  foregoing  facts 
involves  all  tlie  questions  in  the  record.  In  support  of  the  judgment  so  given, 
it  is  contended  that  the  rigtit  of  a  creditor  in  the  proceeds  of  a  policy  of  in- 
•orance  upon  the  life  of  his  debtor  is  limited  to  the  amount  of  the  debt  and  aeo- 
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essaiy  expenses  on  account  of  which  the  insurance  was  taken  out  and  main- 
tained. Wlien  the  debt  and  expenses  are  extinguished,  the  argument  is  the 
excess  belongs  to  the  legal  representative  of  the  deceased  debtor,  and  may  be 
recovered  from  the  creditor,  to  whom  payment  has  been  made,  as  money  had 
and  received  to  the  use  of  the  debtor's  representative.  This  conclusion  is 
predicated  upon  the  rule,  the  effect  of  which  is  that  one  having  no  insurable 
interest  in  the  life  of  another  may  not,  by  means  of  insurance,  speculate  upon 
the  life  of  the  person  insured.  The  insurable  interest  cannot,  it  is  contended, 
exceed  the  amount  of  the  debt.  Hence  the  person  obtaining  the  insurance 
must  account  for  the  excess. 

Upon  considerations  of  public  policy,  the  general  rule  has  long  prevailed  that 
insurance  tiiken  out  and  obtained  by  one  upon  the  life  of  another,  in  whose 
life  the  person  procuring  the  insurance  had  at  the  time  no  insurable  interest, 
is  invalid.  Elkhart,  etc.,  Ass'n  v.  Houghton,  103  Ind.  286,  2  N.  E.  Rep.  763; 
Continental  Life  Ins.  Co.  v.  Volger,  89  Ind.  272.  A  life  policy  taken  upon 
the  life  of  another  for  speculative  pui-poses  merely,  is  regarded  as  nothing 
more  than  a  wager  on  the  life  of  a  person  insured.  Such  a  transaction  is  as- 
signed aplace  in  the  catalogue  of  gambling,  and  is  justly  condemned  bythe  law. 
Ritse  V.  Mutual,  etc.,  Co.,  23  K.  Y.  516;  Brockway  v.  Mutual,  etc.,  Co.,  9 
Fed.  Rep.  249;  Bliss,  Life  Ins.  §  9.  Ko  one  can  have  the  benefit  of  an  in- 
surance effected  by  himself  upon  the  life  of  another  unless  he  has  an  insur- 
able interest  in  the  life  insured.  Where  money  lias  been  collected  upon  a  pol- 
icy which  had  its  inception  in  a  scheme  of  mere  speculation  upon  the  life  of 
the  person  who  is  the  subject  of  insurance,  or  where  insurance  is  taken  out 
by  a  debtor  as  a  security  for  the  benefit  of  bis  creditor,  the  expense  of  procor- 
ing  and  continuing  the  policy  having  been  borne  by  the  former,  the  author- 
ities justify  the  conclusion,  in  either  case,  that  the  amount  collected,  less  the 
debt  secured,  or  the  sums,  advanced  in  obtaining  and  keeping  the  policy  in 
force,  may  l>e  recovered  by  the  personal  representsitives  of  the  person  insured. 
Qilheit  V.  Moose,  104  Pa.  St.  74;  Cammaek  v.  Letois,  15  Wall.  643;  Page  v. 
Bumstine,  102  U.  S.  664;  Wamock  v.  Davis,  104  U.  S.  775;  Button  v.  WilU 
ner,  52 N.  T.  312;  Drysdaley.  Figgott,  8  De  Gex,  M.  &  G.  546;  Lea  v.  nin- 
ton,  5  De  Qex,  M.  &  G.  828.  In  case  the  policy  originated  in  a  transaction 
which  the  law  condemns,  or  where  the  debtor  having  taken  insurance  on  his  own 
life,  at  his  own  expense,  merely  pledges  the  policy  as  a  security  for  an  existing 
debt,  the  bolder,  whether  by  assignment  or  otiierwise,  who  receives  the  entire 
proceeds,  will  be  regarded  as  a  trustee  of  the  representative  of  the  insured  for 
the  amount  received,  less  the  amount  of  his  debt,  or  the  sum  advanced  on  the 
policy.  American,  etc.,  Co.  v.  Hob&rtshaw,  26  Pa.  St.  189;  Matthews  v.  STiee- 
han,  69  N.  T.  585.  Thus,  in  Bruce  v.  Qardeii,  5  Ch.  App.  32,  the  languHge 
of  Lord  Hatherlet  is:  "The  court  requires  distinct  evidence  of  a  contract 
that  the  creditor  has  agreed  to  effect  a  policy,  and  ttiat  the  debtor  has  agreed 
to  pay  the  premiums,  and  in  that  case  the  policy  will  be  held  in  trust  for  the 
debtor."  The  case  under  consideration  is  not  within  the  facts,  and  hence  is 
not  governed  by  the  principles  which  ruled  the  cases  above  mentioned. 

This  is  a  case  in  which  a  debtor,  presumably  at  the  solicitation  of  his  cred- 
itor, effected  an  insurance  on  bis  own  life  for  the  benefit  of  his  creditor,  the 
latter  being  designated  in  the  policy  as  the  beneficiary,  and  agreeing  to  pay 
the  expense  of  effecting  the  insurance,  and  of  keeping  the  policy  in  force.  It 
was  also  agreed  that  the  debtor  might  at  any  time  pay  the  debt,  and  reim- 
burse the  creditor  for  outlays  in  effecting  and  maintaining  the  insurance,  and 
thereby  entitle  himself  to  an  assignment  of  the  policy.  It  has  never  been  se- 
riously questioned  but  that  a  person  may  insure  his  own  life,  and,  by  the 
terms  of  the  policy,  appoint  another  to  receive  the  money  upon  the  event  of 
the  death  of  the  person  whose  life  is  insured;  or,  having  taken  a  policy  valid 
in  its  inception,  that  he  may  in  good  faith  assign  his  interest  in  such  policy, 
a&  in  any  other  chose  in  action.    Huison  v.  Merrifield,  51  Ind.  24;  Franklin 
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Ijife  Ins.  Co.  v.  8^on,  53  lad.  389;  Ashley  v.  Ashley,  3  Sim.  149;  Mutual 
Life  Ins.  Co.  v.  Allen,  138  Mass.  24;  Clark  v.  Allen,  11  B.  I.  439.  See,  also, 
note  to  Clark  v.  Allen,  supra,  17  Amer.  Law  Reg.  86;  New  York  Mut.  Ins. 
Co.  V.  Armstrong,  117  U.  S.  591,  6  Sup.  Ct.  Rep.  877;  Archibald  v.  Mutual 
Ins.  Co.,  38  Wis.  542;  Sokel  v.  Renner,  41  Ohio  St.  232.  In  either  case  the 
essential  point  is  that  the  transaction  be  bona  fide,  and  not  merely  a  cover 
for  obtaining  wagering  or  merely  speculative  insurance,  and  a  device  to  evade 
the  law.  Provident,  etc.,  Co.  v,  Baum,  29  Ind. 236;  Olmsted  v.  Keyes,  85  if. 
Y.  593;  Campbell  v.  New  England,  etc.,  Co.,  98  Mass.  381;  Connecticut 
Mut.  Ins.  Co.  V.  Scha^er,  94  U.  S.  457;  Guardian,  etc.,  Co.  v.  Hogan,  80 
ni.  85;  Murphy  v.  Red,  85  Alb.  Law  J.  490,  1  South.  Rep.  761;  Cunning- 
ham, V.  Smith,  70  Pa.  St.  450.  The  cases  which  hold  invalid  the  taking  or  as- 
signment of  insurance  policies  turn  upon  the  fact  that  in  each  Ciise  the  trans- 
action was  found  to  be  merely  colorable,  and  a  scheme  to  obtain  speculative 
insurance.  Franklin  Ins.  Co.  v,  Hazzard,  41  Ind.  116;  Cammack  v.  Lewis, 
stipi'a;  Wamoek  v.  Davis,  supra. 

Where  the  person  whose  life  is  insured  is  the  real  contracting  party,  and 
continues  to  pay  the  premiums,  it  is  of  no  consequence  that  the  beneficiary, 
or  appointee  in  the  policy,  has  no  insurable  interest  in  the  life  of  the  insured. 
In  such  a  case  the  policy  is  valid  in  any  event;  and  if  the  beneficiary  or  as- 
signee be  H  creditor,  and  holds  the  policy  as  a  security  merely,  he  will  be  a 
trustee  for  the  excess,  as  is  any  other  creditor  who  holds  securities  for  a  debt. 
In  case,  however,  the  party  insured  is  only  nominally  the  contracting  party, 
while  tlie  beneficiary  nnraed  in  the  policy  or  the  assignee  has  in  reality  procured 
the  insurance  and  paid  the  premiums,  then,  In  order  that  the  transaction 
may  be  taken  out  of  the  category  of  wagering  contracts,  the  beneficiary  must 
have  had  an  insurable  interest  of  a  pecuniary  character,  or  of  that  nature, 
either  present  or  prospective  at  the  time  the  policy,  had  its  inception.  A  pol- 
icy so  taken  is  the  property  of  the  beneficiary,  who  occupies,  in  that  event,  no 
trust  whatever  to  the  debtor.  Kine  &  N.  Life  Ins.  75.  That  a  creditor  has 
an  insurable  interest  in  the  life  of  his  debtor  has  never  been  controverted.  It 
is  universally  allowable  that  a  creditor  may  in  good  faith  take  insurance  upon 
the  life  of  his  debtor,  either  by  procuring  a  policy  in  which  he  is  designated 
as  the  beneficiary,  or  by  assignment.  We  know  of  no  authority  to  the  con- 
trary of  this.  While  this  is  true,  the  amount  of  the  insurance  obtained  must 
bear  some  just  proportion  to  the  debt,  or  the  extent  of  the  obligation  assumed 
by  the  beneficiary,  and  the  probable  contingencies  attending  the  future  main- 
tenance of  the  policy.  The  circumstances  must  be  such  as  not  to  raise  the 
presumption  that  the  transaction  on  its  face  was  a  mere  speculation.  As 
was  said  by  the  learned  judge  In  Fox  v.  Penn,  etc.,  Co.,  4  Bigelow,  Ins. 
Cas.  458:  "If  a  man  should  owe  me  ten  dollars,  I  could  not  go  and  insure  his 
life  for  ten  thousand."  Mowry  v.  Home  Ins.  Co.,  9  B.  I.  346.  The  policy 
cannot,  however,  be  limited  to  the  amount  of  the  debt.  If  it  were  otherwise, 
the  creditor  would  inevitaibly  be  compelled  to  lose  whatever  sums  he  might  be 
required  to  pay  in  effecting  the  insurance  and  paying  premiums.  The  bene- 
ficiary takes  the  chances  of  all  future  contingencies,  including  the  continued 
solvency  of  the  company,  or,  if  it  be  a  company  in  which  the  fund  is  to  be  ac- 
cumulated by  assessments  upon  the  members,  that  a  sufficient  number  will 
continue  therein  to  pay  the  debt  and  reimburse  him  for  his  advances.  No 
general  rule  applicable  to  all  cases  can  be  laid  down,  except  that  the  interest 
must  be  of  a  substantial  character,  and  such  as,  under  all  the  circumstances, 
to  take  from  the  transaction  the  suspicion  of  mere  wagering.  Connecticut 
Mut.  Ins.  Co.  V.  I/uchs.  108  U.  S.  498,  2  Sup.  a.  Rep.  949. 

In  the  case  before  us  the  application  for  membership  shows  that  the  person 
whose  life  was  insured  was  within  a  few  months  of  49  years  old,  and  in  good 
health.  The  certificate  of  membership  requited  the  payment  of  016  into  the 
treasury  of  the  society  the  first  year,  $10  annually  for  the  ensuing  four  yean. 


Digitized  by 


Google 


Ind.j  AHICE  V.  BUTLEB.  521 

and  $4  annually  thereafter,  daring  the  life-time  of  the  member,  besides  pay- 
log  into  the  treasury,  upon  the  death  of  each  member,  bia  pro  rata  mortality 
aBsessment.  Li  oonsideration  of  the  agreement  to  comply  with  these  among 
other  conditions,  the  society  agreed  to  pay  the  beneficiary  named  absolutely, 
upon  the  death  of  the  member,  the  sum  of  4>2,000.  In  the  language  of  the 
court  in  Bevtn  v.  Connecticut  Mut.  In».  Co.,  23  Conn.  244:  "All  the  books 
hold  this  to  be  a  sufficient  interest  to  sustain  a  policy  of  insurance.  *  *  * 
The  policy  must,  we  think,  be  held  to  be  a  valid  policy."  See  note  to  Currier 
T.  Continental,  etc.,  Co.,  52  Amer.  Kep.  134.  The  transaction  being  thus  re- 
lieved from  any  features  of  a  merely  speculative  character,  the  policy  vested 
an  absolute  right  in  the  beneficiary  named  therein  to  coUect  from  the  society, 
on  the  death  of  the  member,  the  fall  amount  stipulated  to  be  paid,  and  the 
amount  thus  collected  became  the  property  of  the  beneficiary  unless  the  parol 
agreement  to  turn  the  policy  over  to  the  debtor,  upon  the  conditions  already 
stated,  affected  the  creditor  with  an  enforceable  trust  in  favor  of  the  personal 
representative.  We  can  discover  no  principle  upon  which  a  trust  can  t>e 
maintained  in  the  absence  of  any  offer  by  the  debtor  in  bis  life-time  to  pay 
the  debt,  and  reimburse  the  creditor  for  his  advances.  The  right  to  the  in- 
surance vested  absolutely  in  the  beneficiary  as  soon  as  the  contract  of  insur- 
ance was  consumm^%d.  "The  moment  this  policy  was  executed  it  became 
property,  and  the  title  to  it  vested  in  some  one.  It  will  not  be  claimed  that 
it  vested  in  the  person  whose  life  was  insured.  It  must  have  vested  in  the 
payee."  Continental  Ins.  Co.  \.  Palmer, '^2Coxax.&).  The  transaction  had 
none  of  the  characteristics  of  a  mortgage. 

It  was  entirely  at  the  option  of  the  debtor  whether  or  not  he  would  reim- 
burse the  creditor  for  the  sums  expended  in  procuring  the  insurance.  What- 
ever the  creditor  might  have  done  in  respect  to  the  collection  of  his  debt,  it 
was  beyond  his  power  to  compel  the  insured  to  reimburse  him  for  his  advances 
in  procuring  and  maintaining  the  policy.  The  debtor  had  notagreed  to  repay 
advances  voluntarily  made.  The  advances  having  been  made  tor  the  credit- 
or's own  benefit,  he  had  no  remedy  against  the  debtor,  or  liis  legal  represent- 
atives, to  recover  them.  The  rule  in  cases  involving  analogous  principles  i» 
that  where  the  owner  of  property  vests  the  title  absolutely  in  another,  in  pur- 
suance of  an  agreement  which  gives^the  grantor  the  option  to  repurchase  or 
not  at  his  election,  the  transaction  does  not  create  a  mortgage.  Voia  v.'  Slier, 
109  Ind.  260,  10  N.E.  Rep.  74;  ffays  v.  Carr,  83  Ind.  275. 

The  right  to  the  policy,  and  to  the  benefits  to  be  derived  therefrom,  were 
absolute  in  the  beneficiary  until  both  the  debt  and  the  advances  were  paid, 
even  conceding  that  the  oral  agreement  referi-ed  to  would  have  been  enforce- 
able in  the  life-time  of  the  insured.  The  beneficiary  in  a  life  policy  who  has 
an  insurable  interest  in  the  life  of  the  insured  at  the  inception  of  the  policy 
may  enforce  payment  for  the  full  amount,  notwithstanding  the  debtor  on  whose 
life  it  runs  may  have  paid  the  debt.  "Any  interest  sufficient  to  justify  the 
insurance,  and  relieve  it  of  tlie  gambling  aspect,  will  render  it  valid,  andsucb 
policy  will  continue  valid  in  the  hands  of  a  beneficiary  or  assignee,  regardless 
of  the  cessation  of  interest,  provided  the  facts  show  entire  good  faith  and  a 
sufficient  justification."  Hine  &  N.  Life  Ins.  82;  Olmsted  v.  JCeyea,  supra; 
Connecticut  Mut.,  etc.,  Co.  v.  Scha^er,  supra.  Perhaps  owing  to  the  particular 
nature  of  contracts,  such  as  we  are  considering,  if  the  debtor  in  bis  life-timo 
bad  tendered  the  amount  of  the  debt  and  the  advances,  the  claim  of  the  legal 
representative  might  be  supported.  But,  in  the  absence  of  an  offer  to  com- 
ply with  his  agreement,  we  can  discover  no  rational  ground  upon  which  the' 
court  can  now  compel  the  appellant  to  surrender  money  to  which,  according 
to  every  principle  of  law,  he  has  a  perfect  title,  and  in  which  neither  the 
debtor  nor  his  representatives  ever  had  any  interest,  legal  or  equitable. 

"A  distinguishing  element  in  the  determination  of  cases  of  this  character  is 
whether  the  one  whose  life  is  insured  so  contracts  himself  to  pay  the  premi- 
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urns  that  an  action  could  be  maintained  against  him  by  the  creditor  for  that 
amount.  If  such  a  contract  is  shown,  then  the  policy  is  to  be  regarded  as  a 
collateral  security,  and  the  debtor  is  entitled  to  it  upon  the  extinguishment  of 
the  principal  debt;  while,  on  the  other  hand,  if  the  creditor  pays  the  premi- 
ums, and  the  debtor  is  under  no  obligation  to  repay  them,  the  right  of  the 
creditor  is  absolute. "  Preme  v.  Brade,  2  De  Gex  &  J.  582;  Knox  v.  'Turner, 
L.  R.  5  Ch.  615;  Qotttieb  v.  Craneh,  4  De  Gex.  M.  &  G.  440;  Qodaal  v.  Webb, 
2  Keen,  lUO. 

As  has  already  been  seen,  the  debtor  neither  paid,  nor  was  he  under  any 
obligation  to  pay,  the  premiums.  Within  all  the  rules,  therefore,  the  appel- 
lant became  the  absolute  owner  of  the  policy,  without  any  outstanding  equity 
in  the  debtor  or  his  representatives  until  such  payment  was  made  or  tendered 
according  to  the  contract. 

Judgment  reversed,  with  costs. 


(Ul  Ind.  402) 

Hicks  «.  State. 

{Sujrrrme  Court  of  Indiana.    June  29, 1887.) 

Criminal  Fbactice — Abbaignment  ahu  Plka — Record  ok  Afpxai.. 

Where  the  record  in  s  criminal  cause  fails  to  show  that- the  appellant  was  ai^ 
rsigned,  or  waived  arraignment,  or  that  any  plea  was  entered  by  or  for  him,  a 
judgmeDt  of  conviction  will  be  reversed. 

Appeal  from  circuit  court,  Switzerland  county. 

L.  O.  Schroeder,  for  appellant.-  M.  R.  StUzer  and  The  Attorney  &enertd, 
for  the  State. 

Zollahs,  C.  J.  The  record  not  showing  that  appellant  was  arraigned,  or 
waived  it,  nor  that  a  plea  was  entered  either  by  or  for  him,  there  is  no  alter- 
native but  to  reverse  the  judgment.  Bowen  v.  8tate,  108  Ind.  411,  9  N.  £. 
Bep.  378,  and  cases  there  citeid.  The  judgment  is  reversed,  and  the  clerk  is 
directed  to  make  the  proper  order  for  the  return  of  appellant  to  the  cus- 
tody of  the  sheriff  of  Switzerland  county  to  await  further  proceedings. 


(UO  Ind.  672) 

JOHirsoN  and  others  «.  Hosfobd  and  others. 
(Stiprema  Cmai  of  Indiana.    Jane  30,  1887.) 

HOBTGAQB — ElOBTB  09  MOBTOAOEB  IN  POSSESSION — LaW  OT  TBE  CASB. 

The  decision  in  Hotfurdy.  Johnton,  74  Ind.  479,  declared  to  be  the  law  of  the 

Appeal  from  circuit  court,  Vigo  county. 
On  petition  for  rehearing.    See  10  N.  E.  Rep.  407.  * 

John  T.  Scott,  H.  C.  Nevitt,  and  Nelson  A  Myers,  for  appellants.  John  ff. 
Williams  and  Davis  &  Davis,  for  appellees. 

Elliott,  J.  It  is  insisted  by  counsel  that  we  were  in  error  in  afSrming 
that  all  of  the  questions  arising  on  the  special  finding  except  one  were  decided 
on  the  former  appeal,  but  we  find,  on  re-examining  the  case,  that  it  is  the 
counsel  who  are  in  error.  On  the  former  appeal  it  was  decided  tliat  the  ap- 
pellees were  entitled  to  recover  premiums  paid  for  insurance,  attorney's  fees, 
and  money  expended  for  repairs.  Of  the  last  item  the  court  said:  "A  mort- 
gagee in  possession  is  chiirgeable  with  the  rental  value  of  the  property,  and 
on  a  redemption  of  his  mortgage  he  is  entitled  to  be  reimbursed  for  all  neces- 
sary repairs  made  on  the  mortgaged  premises."  See  Jones,  Mortg.  §  1129, 
and  the  numerous  authorities  there  cited;  Hosford  v.  Johnson,  74  Ind.  479. 
This  must  be  deemed  the  law  of  tlie  case,  whether  it  is  to  be  regarded  as  au- 
thority in  other  cases  or  not,  for  the  questions  referred  to  were  all  directly  be- 
fore the  court,  and  were  adjudicated  so  that  the  decision  there  made  becomes 
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the  law  of  the  case.  We  did  not  in  our  former  opinion  attempt  to  lay  down 
any  general  rule  as  to  the  right  of  a  mortgagee  to  reimbursement  for  repairs. 
nor  do  we  do  so  now ;  bat  we  simply  act  upon  the  elementary  rule  that  a  de^ 
cision  on  appeal  rules  the  particular  case  throughout  all  its  stages.  The  right 
of  the  appellees  to  recover  money  paid  for  the  services  of  a  watchman  to  pro- 
tect  the  property  from  destruction  by  fire  was  not  decided  on  the  former  ap- 
peal, but  we  think  the  authorities  cited  in  our  former  opinion  clearly  sustain 
that  right. 

.  The  decision  on  the  former  appeal  declared  that  the  mortgage  bound  the 
mortgagors  to  pay  insurance  premiums,  and  that  the  junior  mortgagee  could 
not  redeem  without  doing  what  the  mortgagor  had  covenanted  to  do.  This 
necessarily  determined  the  right  of  the  senior  mortgagee  to  require  the  pay- 
ment of  those  premiums  by  the  appellants  when  they  sought  to  redeem,  for 
they  are  asking  to  redeem  from  the  mortgage,  and  not  from  the  sale.  The 
law  of  the  case  is  made  for  us  by  that  decision,  and, even  if  we  now  regarded 
it  as  erroneous,  we  should  be  bound  to  follow  it;  but  on  this  point,  at  least, 
we  think  it  clearly  right.  It  is  very  clear  that  a  junior  mortgagee  has  a  right 
to  redeem  only  by  doing  what  the  senior  mortgage  bound  the  mortgagor  to 
do,  since  to  hold  otherwise  would  give  the  junior  mortgagee  a  better  right 
than  the  party  through  whom  he  derives  his  title. 

It  may  not  be  out  of  place,  although  it  may  not  be  necessary  to  s^tggest,  that 
here  tbe  appellees  are  mortgagees  in  possession,  while  in  Oatterlin  v.  4rm- 
$trong,  101  Ind.  258,  the  party  in  possession  was  there  as  owner.  What  the 
party  in  possession  in  that  case  did,  both  In  receiving  rents  and  making  re- 
pairs, was  as  owner;  while  here  the  appellee's  title  had  not  ripened  into  that 
of  ownership.  State  v.  SJierill,  34  Ind.  57;  Daisis  v.  Langsdale,  41  Ind.  899i 
Felton  V.  Smith,  84  Ind.  485,  see  page  487;  BodUu  v.  Moore,  18  N.  T.  847. 
Petition  overruled. 


(lU  Ind.  408) 

BisH  and  others  v.  Beattt. 
'  (Supreme  OouH  of  Indiana.    June  28, 1887.) 

1.  WiTNBBB— EXAKIHATIOK  Or  AVVBItSB  PARTY — PbACTIOB— PsNAtTT. 

Under  Rev.  St.  Ind.  1881,  J|  60l>-513,  inclusive,  providiiif;  fur  the  examination  of  a 
party  as  a  witness  at  or  before  trial,  his  attendance  may  be  enforced,  and  a  refusal 
to  attend  may  be  treated  as  a  contempt,  and  bis  complaint,  answer,  or  reply  stricken 
out;  but  where  the  subject-matter  of  the  proposed  examination  is  not  shown,  and 
it  does  not  appear  that  the  party  asking  it  was  present  at  the  time  and  place  set, 
nor  that  any  notice  orsnbpoena  from  the  examining  officer  was  ever  served,  al- 
thou);h  notice  was  given  by  the  party  desiring  the  examination,  motions  for  judg- 
ment as  upon  default,  and  to  stnke  oat  the  answer  of  the  defendant  who  failed  to 
appear  and  be  examined,  should  be  overruled. 

2.  False  Kbpreseiitatioks — Evidencb. 

In  an  action  to  recover  damages  forJalse  representations,  by  means  of  which  the 
defendant  Induced  the  plaintiffs  to  transfer  to  him  certain  property,  and  to  accept 
in  part  payment  certain  worthless  notes  of  a  third  person,  the  evidence  showed 
that  one  of  the  plaintiffs,  an  inexperienced  married  woman,  owning  part  of  the 
property  conveyed,  made  such  transfer,  relying  upon  the  statement  of  the  defend- 
ant that  the  notes  were  well  secured,  and  "good  as  government  bonds,"  which  was 
not  trne.  Held  that,  as  to  her,  the  evidence  failed  to  support  the  verdict  fortiiede- 
fendant,  and  the  motion  for  a  new  trial  should  have  been  granted.^ 

Appeal  from  circuit  court,  Starke  county. 
H.  B.  JKobbitia,  for  appellants. 

MrrcHELL,  J.  Bish  and  wife  brought  an  action  In  the  Starke  circuit  court 
against  Beatty,  to  recover  damages  for  alleged  false  and  deceitful  representa- 
tions, by  means  of  which  it  is  averred  the  latter  induced  the  plaintiifs  to 
transfer  certain  real  and  personal  property  owned  by  them  to  the  defendant, 

'See  note  at  end  of  case. 
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and  to  accept  in  part  payment  therefor  certain  worthless  promissory  notes  ex- 
ecuted by  a  third  person.  The  defendant  answered  by  a  denial.  There  was 
a  verdict  and  judgment  below  for  the  defendant.  It  appears  from  a  bill  of 
exceptions  that,  after  the  parties  appeared  in  the  court  below,  the  plaintiffs 
moved  for  judgment  against  the  defendant  as  upon  a  default.  This  motion 
having  been  overruled,  and  the  defendant  having  answered  in  denial,  the 
plaintiffs  moved  to  strike  oat  the  answer.  These  motions  were  predicated 
upon  a  showing  from  which  it  appeared  that,  after  filing  their  complaint,  the 
plaintiff  gave  the  defendant  due  notice  to  appear  hetore  a  justice  of  the  peace 
within  the  county  in  which  the  defendant  resided,  at  a  time  and  place  named, 
for  the  purpose  of  being  examined  as  a  party  under  the  statute,  touching  mat- 
ters alleged  in  the  complaint.  This  notice  appears  to  have  been  duly  served. 
The  justice  before  whom  the  examination  was  to  have  taken  place,  certified 
that  the  defendant  failed  to  appear  in  compliance  with  the  notice.  A  similar 
notice,  and  a  like  certificate  from  the  justice,  in  respect  to  a  second  attempt, 
on  a  later  date,  to  secure  the  defendant's  examination,  appear  in  the  record. 

The  first  alleged  error  of  the  court  below  is  predicated  upon  the  rulings  in 
respect  to  the  several  motions  above  referred  to.  Section  509,  Rev.  St.  1881, 
provides  that  a  party  to  an  action  may  be  examined  as  a  witness  at  the  in- 
stance of  the  adverse  party,  "concerning  any  matter  stated  in  the  pleading," 
and  for  that  purpose  his  attendance  may  be  compelled  as  any  other  witness, 
either  at  the  trial  or  conditionally,  or  upon  commission.  Subsequent  sections 
of  the  statute  make  provision  that  the  examination  may  be  bad  before  the 
trial,  before  any  oflBcer  authorized  to  take  depositions,  by  giving  the  party  to 
be  examined,  and  any  other  adverse  party,  not  less  than  five  days'  notice. 
The  attendance  of  a  party  may  be  enforced,  and  his  refusal  to  attend  and  tes- 
tify may  be  punished  as  for  a  contempt,  and  the  complaint,  answer,  or  reply 
of  the  party  in  default  may  be  stricken  out.  Rightly  used,  these  statutes  are 
important  factors  in  the  administration  of  justice.  They  are  to  be  applied 
with  a  view  to  attain  just  ends,  and  not  as  mere  instruments  by  which  one 
party  may  harass  his  adversary.  A  pai-ty  to  an  action  may  be  examined, 
either  at  or  before  the  trial,  concerning  any  matter  stated  in  the  pleading,  and 
for  that  purpose  his  attendance  at  the  trial,  or  before  an  examining  magis- 
trate or  person  properly  authorized,  may  be  enforced.  Failing  to  attend  for 
such  an  examination,  or,  having  attended,  failing  to  answer  pertinent  ques- 
tions, he  may  be  subjected  to  the  consequences  prescribed  in  the  statute. 

Thus,  in  the  case  of  Chaffin  v.  Broumfield,  88  Ind.  305,  where  a  party  hav- 
ing appeared'  in  response  to  a  notice,  afterwards  refused  to  answer  certain 
questions  propounded  to  him  by  his  adversary,  and  refused  to  produce  certain 
letters  and  documents  which  he  had  been  notified  to  produce,  it  was  held  that, 
because  the  matters  about  which  inquiries  were  made  were  not  concerning 
any  matter  stated  in  the  pleading,  but  were  irrelevant  and  impertinent,  the 
party  was  fully  justified  in  refusing  t8  answer.  In  the  case  before  us  there 
is  nothing  in  the  notices,  or  in  the  showing  filed  in  support  of  the  motions, 
upon  which  error  is  predicated,  which  in  any  manner  indicates  the  subjectr 
matter  concerning  which  it  was  proposed  to  examine  the  defendant,  nor  does 
it  appear  that  the  plaintiffs,  either  in  person  or  by  attorney,  appeared  before 
the  magistrate,  or  that  they  were  in  any  manner  prepared  to  examine  the  de- 
fendant upon  any  subject.  All  that  appears  is  that  notice  was  duly  given  by 
the  plaintiffs  that  on  a  certain  day  they  would  proceed  to  examine  the  defend- 
ant at  a  certain  place,  before  a  certain  officer,  touching  the  allegations  in  their 
complaint,  and  that  the  defendant  failed  to  attend.  It  does  not  even  appear 
that  any  subpcena  or  other  notice  from  the  examining  officer  was  ever  given 
.or  served  upon  the  plaintiff,  requiring  him  to  attend. 

In  the  case  of  Trippe  v.  Carr.  80  Ind.  371,  the  parties  had  been  duly  sum- 
moned, and  failed  to  appear.  The  adverse  party  stated  to  the  court  what  be 
expected  to  prove  by  the  parties  in  default  in  case  they  bad  appeared.    In  that 
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case  it  was  held  that  the  refusal  of  the  court  to  strike  out  the  answers  of  the 
parties  so  failing  was  error. 

So  in  the  case  of  Belton  v.  Smith,  45  Ind.  291,  the  parties  had  been  duly 
summoned  to  testify,  as  is  there  said,  "in  reference  to  a  matter  peculiarly 
within  their  knowledge. "  '  Having  failed  to  appear,  it  was  held  that  the  court 
properly  treated  the  allegations  of  the  complaint  affecting  them  as  true.  Our 
conclusion  is,  no  summons  having  issued,  the  defendant  was  n»t  in  contempt 
of  the  process  of  any  court  or  officer  for  not  attending  upon  the  notice  of  the 
plaintiffs,  and  hence  was  not  subject  tothe  consequences  provided  in  section  513, 
which  authorizes  the  court,  in  a  proper  case,  to  punish  as  for  a  contempt,  and 
to  strike  out  the  complaint,  answer,  or  reply  of  the  party  in  default.  Mor&- 
over,  it  should  have  appeared  that  the  plaintifTa,  or  some  one  in  their  behalf, 
attended  at  the  time  and  place  mentioned  in  the  notice,  and  that  they  desired 
to  and  were  ready  to  examine  the  defendant  concerning  some  matter  stated 
in  the  pleading.  It  can  hardly  be  within  the  spirit  and  purpose  of  the  statute 
that  one  party  may  give  the  other  notice  to  appear  for  examination  before  any 
justice  of  the  county,  and.  in  case  neither  paily  gives  the  matter  any  further 
attention,  the  party  notified  may  be  treated  as  in  contempt  nevertheless. 

There  was  no  error  in  the  rulings  of  the  court.  The  motion  of  the  appel- 
lants, asking  the  court  to  order  the  appellee  to  submit  to  an  examination,  was, 
under  the  circumstances,  and  in  view  of  the  counter  showing  which  appears 
in  the  record,  properly  overruled.  A  great  number  of  questions  of  minorim- 
portance,  arising  on  rulings  in  respect  to  the  admisaibllity  of  evidence,  are 
stated,  and  some  of  them  more  or  less  discussed  in  the  appellant's  brief.  The 
questions  are  not  of  sufficient  importance  to  justify  us  in  stating  them  in  detail, 
even  if  we  should  concede  tliat  they  are  presented  within  the  rule.  There  was, 
so  far  as  we  can  discover,  no  error  in  the  rulings  of  the  court  in  this  regard. 

ComplHint  is  also  made  concerning  the  giving  by  the  court,  of  its  own  mo- 
tion, of  certain  instructions  to  the  jury,  and  also  of  the  refusal  to  give  certain 
instructions  requested  by  the  plaintiffs.  Upon  examination  of  all  the  instruc- 
tions given,  and  considering  them  with  reference  to  the  evidence  in  the  record, 
it  appears  that  the  law  of  the  case  was  fairly  presented  to  the  jury.  Such  of 
the  appellant's  instructions  as  stated  the  law  correctly  were  adequately  covered 
by  the  charges  given  by  the  court. 

Passing  over  the  alleged  misconduct  of  the  bailiff  and  one  of  the  jurors,  an 
examination  of  the  evidence  constrains  us  to  the  conclusion-  that  it  does  not 
sustain  the  verdict  as  to  Mrs.  Bish.  It  appears  from  the  evidence  that  the 
real  estate  for  which  the  notes  in  question  were  exchanged  belong^  in  part 
to  Mrs.  Bish.  The  defendant  admits  that  he  told  her  the  notes  were  well 
secured,  and  says  further  that  he  may  have  told  her  they  were  as  "good  as 
government  bonds."  The  whole  testimony  shows  that  this  statement  was 
not  true,  and  that  it  was  relied  on  by  an  unsuspecting  and  inexperienced  wo- 
man, greatly  to  her  Injury.  As  to  Mrs.  Bish,  there  is  no  conflict  in  the  evi- 
dence that  she  parted  with  her  property  on  the  faith  of  the  defendant's  state- 
ment that  the  notes  were  good  and  well  secured.  This  was  not  tru&  There 
are  other  features  of  the  evidence  which  might  be  the  subject  of  unfavorable 
comment,  even  as  to  the  appellant  Bish.  As  the  conclusion  reached  results 
in  the  holding  that  the  court  erred  in  overruling  the  motion  for  a  new  trial, 
we  forbear  any  further  examination  of  the  evidence. 

Judgment  reversed,  with  costs,  with  directions  to  the  court  below  to  sustain 
the  motion  for  a  new  trial. 

NOTE. 

Fraud— Faisb  BEPEEXEHTATioKa.  False  representations  as  to  material  facts  known 
to  be  false,  if  made  for  the  purpose  of  inducing  the  pprson  to  whom  they  are  made,  in 
reliance  upon  them  to  do  or  refrain  from  doing  something  to  his  pecuniary  hurt,  are 
actionable,  Schwenck  v.  Naylor,  (N.  Y.)  7  N.  E.  Rep.  788;  Ornisby  v.  Bndd,  (Iowa,)  S3 
N.  W.  Kep.  457 ;  Busterud  v.  Karringtou,  (Minn.)  31  N.  W.  Eep.  860 ;  Tyner  v.  Cotter, 
(Wis.)  30  N.  W.  Rep.  782 ;  and  it  baa  been  held  to  be  imuiaterial  tliat  the  party  makiiig 
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them  did  not  know  them  to  be  false  if  he  did  not  know  them  to  be  tme.  Lynch  T.Mer*  . 

cantile  Trust  Co.,  18  Fed.  Rep.  486;  Busterud  v.  Parrington,  (Minn.)  31  N.  W.  Hep. 360; 
StinisoD  V.  Helps,  (Colo.)  10  Pac.  Rep.  290. 

A  party  who  has  been  induced  to  buy  and  pay  for  stock  by  false  representations  of  the 
seller,  may  rescind  the  contract,  and  recover  back  the  purchase  nioiiev.  Bridge  v.  Pen- 
ninian,  (N.  Y.)  12  N.  E.  Rep.  19  ;  Reeve  v.  Dennett,  (Mass.)  11  N.  E.  Rep.  938.  The  in- 
ventor of  a  machine  who  makes  representations  which  prove  to  be  false,  to  one  nego- 
tiating with  him  forthepurchaseof  the  state  right  of  the  machine,  is  presumed  to  know 
their  falsity.    Hicks  v.  Stevens.  (111.)  11  N.  E.  Rep.  241. 

See,  also,  Lebbv  v.  Abrens,  (S.  C.)  2  S.  E.  Rep.  387 ;  Uawk  v.  Brownell,  (ill.)  11  N.  E. 
Rep.  416;  WilUams  v.  McFadden,  (Fla.)  1  South.  Rep.  618. 


(45  Ohio  St  1) 

Ford  and  others  v.  Osborne. 
(Supreme  Court  of  Ohio.    March  16,  1887J 

1.  ACKBOWLEDOMBRT — CoNTKSTINO  CbBTIFICATB — EVIDKNCB. 

Where  it  is  claimed  by  the  wife  that  a  deed,  signed  by  her  husband  and  herself 
as  a  conveyance  of  her  lands,  had  not  been  acknowledged  by  her,  as  it  purports  to 
have  been,  the  burden  is  upon  her  to  show  the  fact  by  clear  and  convincing  proof. 
A  mere  preponderance  of  evidence  is  not  sniflcient  to  support  a  finding  contrary  to 
the  certificate  of  acknowledgment. 

2.  Appeal— Review  of  Evidehoe. 

Where  the  affirmative  of  the  issue  in  a  civil  action  requires  clear  and  convindng 
proof  to  sustain  it,  and  it  is  claimed  that  the  rule  has  been  disregarded,  this  court 
may,  where  it  is  all  set  forth  In  a  bill  of  exceptions,  review  the  evidence,  for  the 
purpose  of  determining  if  the  rule  has  been  regarded. 
{Syllabut  by  (he  OnirL) 

Error  to  district  court,  Cuyahoga  county. 

Bstep,  Dickey  (£  Squire,  for  phiintiSs  in  error.  Henderson  &  Kline  and 
W.  W.  Boynton,  for  defendant  in  error. 

MiNSHAt,!,,  J.  The  plaintiff  below,  Mrs.  Osborne,  brought  suit  against  the 
defendants  to  set  aside  a  deed  of  her  lands,  made  in  1874,  to  Comfort  Adams, 
on  the  ground,  as  she  claims,  that  she  never  acknowledged  or  .delivered  it. 
She  also  asks  that  a  deed  made  of  the  same  lands  by  Comfort  Adams  to  George 
!H.  Ford,  in  1877,  be  set  aside,  and  removed  as  a  cloud  upon  her  title.  She 
admits  having  signed  the  deed  to  Comfort  Adams,  but  says  she  was  induced 
to  do  so  by  the  undue  influence  of  her  husband.  She  also  charged  collusion 
between  her  husband  and  the  grantee  and  beneficiary  of  the  deed,  and  that 
Ford  had  knowledge  of  this  at  the  time  of  the  conveyance  to  him;  but  of  this 
there  was  no  evidence  at  the  trial,  norof  any  collusion  between  Comfort  Adams 
and  the  husband  of  the  plaintiff.  There  is  no  evidence  to  show  any  fraud  or 
wrong-doing  on  the  part  of  either  of  them.  All  the  fraud,  if  any,  was  on  the 
part  of  the  husband  of  the  plaintiff.  The  deed  bad  been  signed  by  the  plain- 
tiff, and  was  intended  as  a  security  for  a  large  amount  of  money  that  was 
about  to  be,  and  afterwards  was,  advanced  by  Comfort  Adams,  Fitch  Adams, 
and  others,  for  the  accommodation  of  the  husband  of  the  plaintiff.  Some  two 
years  afterwards  Comfort  Adams  transferred  his  interest  in  the  property  to 
Ford,  and  executed  to  him  a  deed  for  the  land.  The  plaintiff  relied  on  the 
evidence  of  herself  and  husband  to  show  that  she  never  acknowledged  the 
deed. 

The  deed  purports  to  have  been  acknowledged  by  the  plaintiff  before  ore  C. 
£.  Wheeler,  a  notary  public;  and  the  signing  and  acknowledgment  purport  to 
have  been  witnessed  by  the  notary  and  one  George  Freston.  The  latter  had, 
however,  died  before  the  suit  was  commenced.  The  notary  was  called  by  the 
defendants,  but  had  no  distinct  recollection  of  tlie  matter,  beyond  remember- 
ing that  he  took  the  acknowledgment  of  the  deed,  which  remembrance  seems 
to  have  been  due  principally  to  the  fact  that  he  recognized  his  signature  to  the 
certificate  of  acknowledgment,  and  as  an  attesting  witness.  The  defendants 
offered  to  show  by  him  that  he  made  it  a  uniform  rule  to  require  the  parties 
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to  be  before  him  wti^n  an  acknowiedgment  was  t£^en,  and  that  he  knew  of 
no  departure  from  this  rule,  though  he  could  not  distinctly  remember  the  cir- 
cumstances of  the  present  case.  The  offer  was  refused  by  the  court,  on  the 
objection  of  the  plaintiff;  thoiigli  this  statement  was  subsequently  made  by 
him  in  the  course  of  his  examination,  and  without  objection. 

This  court  is  not  now  required,  nor  will  it,  weigli  the  evidence  in  a  pro- 
ceeding in  error,  though  it  is  all  brought  before  it  by  a  bill  of  exceptions,  for 
the  purpose  simply  of  determining  whether  the  court  below  erred  in  its  tlnd- 
ings  of  fact.  But  it  may  nevertheless  look  into  the  record  to  determine 
whether  there  is  any  evidence  tending  to  support  the  issue;  and  also,  in  a 
civil  case,  where  the  issue  requires  to  be  supported  by  clear  and  convincing 
proof,  and  not  by  a  simple  preponderance  of  the  evidence,  and  it  is  claimed 
that  the  rule  b.is  been  disregarded,  the  court  will  look  into  the  evidence  for 
the  purpose  of  determining  if  the  rule  has  been  regarded;  and,  where  the  find- 
ing of  the  court  below  can  only  be  sustained  on  the  supposition  that  it  re- 
garded the  law  as  requiring  nothing  more  than  a  mere  preponderance  to  sup- 
port the  issue  made,  may  reverse  the  judgment  based  on  such  finding.  Pot- 
ter V.  Potter,  27  Ohio  St.  84. 

In  the  case  of  Baldtoin  v.  Snotoden,  11  Ohio  St.  203,  it  was  held  that  a 
regular  statutory  certificate  of  acknowledgment  of  a  deed  of  conveyance,  made 
by  husband  and  wife,  is,  in  the  absence  of  fraud,  conclusive  evidence  of  the 
facts  therein  stated.  In  this  case  it  appears  that  the  officer  went  to  the  resi- 
dence of  the  wife  with  her  husband;  but  she  was  in  no  way  informed  of  his 
character,  nor  of  the  purpose  for  which  he  was  there,  and,  though  she  signed 
the  deed  while  he  was  present,  her  acknowledgment  was  not  in  fact  taken  by 
him.  Butthegranteehad  no  knowledge  of  these  facts.  However,  ia  William- 
ton  V.  Carskadden,  36  Ohio  St.  664,  it  was  held  that  a  grantor  may,  even  as 
against  an  innocent  party,  show  that  he  never  in  fact  appeared  before  the 
otlicer  and  acknowledged  the  execution  of  an  instrument,  though  it  purports 
to  have  been  duly  acknowledged  by  him.  In  both  of  these  cases  the  question 
was  presented  on  a  demurrer  to  the  answer  of  the  defendant.  Hence  the 
facts,  as  stated  in  the  answer  in  each  case,  were  admitted,  and  no  question 
arose  as  to  the  degree  of  proof  required  to  impeach  a  certificate  of  acknowledg- 
ment. But  it  is  clear,  as  we  think,  that  where  a  party,  who  has  in  fact 
signed  a  deed  tliat  purports  to  be  acknowledged  in  due  form  of  law,  claims 
tlmt  the  certificate  is  false,  the  security  of  titles  and  the  repose  of  society  re- 
quire that  he  should  establish  the  fact  by  clear  and  convincing  proof.  A 
mere  preponderance  is  nut  sufficient.    Martindale,  Conv.  224. 

The  burden  on  the  plaintiff  required  her  to  meet  and  overcome  the  evidence 
afforded  by  the  certificate  of  the  notary,  supported  by  the  attestation  of  the 
witnesses,  that  she  appeared  before  him  as  an  officer,  and  acknowledged  the 
deed.  It  stands  to  reason  that,  in  the  absence  of  anything  to  impeach  the  in- 
tegrity of  the  officer  and  the  witnesses,  no  slight  importance  should  be  at- 
taciied  to  such  evidence;  because  it  is  the  evidence  of  an  act  done  in  pursu- 
ance of  law,  and  which  can  be  attested  and  proved  in  no  other  way.  In  other 
words,  it  is  the  evidence  required  by  law  of  the  execution  and  acknowledg- 
ment of  a  deed.  To  say  that  the  taking  of  an  aclinowledgment  is  a  minis- 
terial, and  not  a  judicial,  act,  is  simply  to  say  that  it  may  be  attacked  collat- 
erally; it  does  not  impair  its  value  as  a  certificate  made  by  one  acting  under 
authority  of  law,  not  only  in  the  matter  of  taking  the  acknowledgment,  but 
also  in  certifying  the  Sitme. 

The  person  who,  with  the  notary,  witnessed  the  deed,  being  dead,  could 
not  be  CiiUed;  but  in  such  case  the  genuine  attestation  of  a  deceased  witness 
has,  in  law,  the  force  and  effect  of  a  living  one  who  is  called,  and  verifies 
under  oath  the  truth  of  his  attestation.  Therefore,  when  the  plaintiff  rested 
her  aise,  it  might  well  be  questioned  whether  she  would  have  been  entitled 
to  a  decree  if  the  defendant  had  introduced  no  evidence  whatever.    She  had 
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not  called  the  notary.  It  is  no  answer  to  this  to  say  that  she  was  not  bonnd 
to  call  one  who  was,  or  might  prove  to  be,  an  adverse  witness;  the  failure  to 
call  him  could  not  add  to  the  strength  of  her  case.  It  rested  upon  her  own 
evidence,  and  that  of  her  husband, — both  directly  interested  in  setting  aside 
the  deed.  When  the  law  of  evidence  was  so  changed  as  to  permit  par- 
ties to  testify  in  their  own  behalf,  the  infirmities  of  interested  testimony  were 
not  overlooked  by  the  legislature^  it  was  simply  removed  as  a  ground  of  in- 
competency, and  left  to  affect  the  credibility  of  the  witness.  And  the  trier 
of  fact  who  disregards  what  human  experience  has  shown  to  be  a  common 
infirmity  of  all  interested  testimony  is  very  likely  to  be  deceived. 

But  the  testimony  of  the  husband  was  affected,  not  only  by  his  interest, 
but  also  by  his  admitted  turpitude.  His  evidence  shows  one  of  two  things 
to  be  true:  Either  he  was  guilty  of  perjury  in  the  testimony  he  gave  at  the 
trial,  or  he  had  been  guilty  of  a  felony  in  obtaining  a  large  amount  of  money 
upon  what  he  knew  to  be  a  fraudulent  deed.  It  would  be  utterly  unsafe  to 
base  any  judgment  upon  the  unsupported  testimony  of  such  a  witness.  And 
the  suggestion  readily  arises,  at  this  point,  that,  if  he  had  such  control  over 
his  wife  as  to  enable  him  to  infiuence  her  to  do  an  act  against  her  interest,  it 
would  not  be  any  the  less  effectual  when  exerted  in  favor  of  her  interest. 

Nor  can  it  be  said  that  the  ease  of  the  plaintiff  was  strengthened  by  the  ev- 
idence offered  by  the  defendants.  On  the  contrary,  candor  must,  as  we  think, 
compel  the  admission  that  it  was  very  much  weakened.  It  was  shown  that 
the  ink  of  the  signature  of  the  notary  and  that  of  Mrs.  Osborne  was  of  the 
same  kind,  namely  Arnold's.  It  is  true,  as  stated,  that  this  ink  is  in  very 
common  use,  and  that  she  may  have  had  such  ink  at  her  residence,  where  she 
says  she  signed  the  deed.  But  it  was  not  shown  that  she  had  such  ink.  If 
she  had,  it  was  for  her  to  show  it,  and  not  for  the  defendants  to  show  that  she 
had  not.  Nevertheless,  the  identity  of  the  ink  in  the  signatures  was  a  cir- 
cumstance of  some  weight,  as  it  tended  to  show  that  slie  signed  the  deed  at 
the  place  where  the  notary  certified  the  acknowledgment  of  it.  Again,  she 
testifies  that  she  signed  the  deed  at  her  residence,  no  one  being  present  but 
herself  and  husband.  And  he  says  that,  after  she  signed  it,  he  took  it  to  the 
office  of  the  notary,  signed  it  himself,  had  it  witnessed  and  acknowledged  be- 
fore the  notary,  and  at  once  delivered  to  Comfort  Adams.  Now,  it  is  evident 
that  if  this  be  true,  then  her  name  should  appear  to  have  been  written  before, 
and  not  after,  his,  upon  the  deed.  Yet  an  inspection  of  the  signatures  shows 
conclusively  that  she  signed  it  after  lie  did;  for  not  only  does  the  microscope 
show,  but  such  is  the  testimony  of  the  experts,  that  the  tail  of  the  letter  "y," 
in  her  first  name,  "Mary,"  passes  over,  and  not  under,  the  script  in  his  sig- 
nature. It  is  difficult  to  reconcile  this  discrepancy  in  any  other  than  one  of 
two  ways:  We  must  assume  that  she  attended  lier  husband,  and  8igne<l  the 
deed  after  he  signed  it,  at  the  notary's  office;  or  else,  after  it  had  been  ac- 
knowledged by  him,  he  took  it  to  her  residence,  where  she  signed  it  before  he 
delivered  it.  But  either  of  these  assumptions  is  fatal  to  her  claim;  for,  if  she 
signed  the  deed  after  the  certificate  of  acknowledgment  had  been  added,  then, 
according  to  all  the  authorities,  she  would  be  estopped  from  shqwing  the  fact, 
as  against  an  innocent  party ;  and  the  same  is  true  if  she  signed  it  before,  and 
in  the  presence  of  the  notary.    Baldwin  v.  Snowden,  supra. 

The  deed  was  made  in  1874,  and  at  once  placed  on  record.  She  knew, 
when  she  signed  it,  that  the  object  of  the  instrument  was  to  enable  him  to 
get  a  loan  of  money.  The  money,  a  large  amount,  was  loaned  to  him.  It  is 
possible,  but  not  probable,  that  she  did  not  know  all  this;  that  is,  that  the 
deed  had  been  acknowledged,  delivered,  placed  on  record,  and  the  money 
loaned.  If  she  did,  it  is  not  consistent  with  the  claim  she  now  makes,  that 
she  never  acknowledged  the  deed,  nor  authorized  its  delivery, — a  claim  not 
made  until  some  five  years  after  the  transaction  had  occurred,  and  after  an 
interest  had  been  conveyed  in  the  property  to  an  innocent  third  person. 
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These  are  some  of  the  circumstances  that,  in  the  opinion  of  the  majority  of 
this  court,  tend  to  infirm  the  evidence  on  which  the  plaintiff  relies  to  im- 
peach thecertificateof  aolcnowledgment  tothe  deed  she  admits  having  signed. 
They  are  of  such  character  as  to  piersuade  us  that  the  court  below  must  have 
erred  as  to  the  degree  of  proof  required  to  impeach  a  dtily-attested  certificate 
of  acknowledgment  to  a  deed  or  other  instrument.  The  fact  that  the  notary 
was  not  able  to  recall  all  the  circumstances  connected  with  the  transaction, 
after  such  a  lapse  of  Lime,  does  not,  in  our  opinion,  impair  the  validity  of  his 
certificate;  particularly  aa  he  remembers  the  fact  oC  having  taken  the  ac- 
knowledgment, and  t^tifies  that  be,  in  no  instance  took  the  acknowledgment 
of  an  instrument  in  the  absence  of  the  party  acknowledging  it.  It  would 
probably  have  been  more  remarkable  if  he  had  been  able  to  recall  all  the  de- 
tails of  the  transaction,  after  such  a  period  of  time.  In  Tooker  v.  Sloan,  30 
K.  J.  £q.  S94,  it  was  held  that  the  certificate  of  acknowledgment  is  not  in- 
validated nor  affected  by  the  want  of  recollection  of  the  ofllcer  as  to  the  trans- 
action; and  such  is  the  general  view  of  the  law.  Martindale,  Conv.  224,  and 
cases  there  cited,  note  4. 

It  is  to  be  regretted  that  there  is  any  difference  of  opinion  in  the  court  as 
to  the  reversal  of  the  judgment  on  the  ground  stated.  But  it  is  a  matter  of 
too  much  importance,  not  only  to  the  parties  in  this  case,  but  to  every  free- 
holder in  the  state,  to  be  controlled  by  any  mere  delicacy  of  opinion. 

Judgment  reversed,  and  cause  remanded  to  the  circuit  court  for  a  new  trial. 

Owen,  C.  J.,  concurs  in  the  propositions  of  the  syllabus,  but  dissents  from 
the  judgment  of  reversal,  for  the  reasons  stated  in  the  following  dissenting 
opinion : 

Was  Mrs.  Osborne  present  before  the  notary  who  certified  to  her  pretended 
acknowledgment?  This  was  the  one  commanding  issue  which  the  court  be- 
low was  called  Upon  to  try.  If  the  court  clearly  believed  she  was  not,  this 
ended  the  case,  and  in  her  favor.  No  witness  swore  she  was.  The  notary, 
aa  stated  by  the  majority,  did  not  swear  it.  It  is  true  that  he  was  allowed  to 
testify  that  he  never  certified  to  the  acknowledgment  of  deeds  without  the 
personal  presence  before  him  of  the  signers.  But  his  credit  was  affected  by 
impeaching  testimony  upon  this  very  question,  which,  if  believed  by  the  court, 
left  it  at  liberty  wholly  to  discredit  his  testimony.  As  soon  as  the  plaintiff 
was  informed  that  the  notary  had  certified  to  her  presence  and  acknowledg- 
ment before  him,  and  before  any  suggestion  to  the  notary  of  litigation,  she 
waited  upon  him  with  her  counsel.  Both  the  plaintiff  and  her  counsel  testi- 
fied, against  his  denial,  that  the  notary  told  them  that  if  he  knew  the  parties, 
and  believed  it  was  all  right,  he  might  have,  or  had,  certified  acknowledg- 
ments without  the  personal  presence  of  the  parties.  It  appeared  that  Cora- 
fort  Adams,  the  grantee,  was  present  at  the  time  the  notary  certified  to  the 
pretended  acknowledgment,  and  at  the  time  when,  if  at  all,  the  plaintiff  must 
have  been  present;  but,  while  he  was  gravely  interested  in  observing  the 
transaction,  he  does  not  remember,  and  does  not  testify,  tliat  he  saw  her  pres- 
ent on  any  such  occasion.  The  fact  is,  and  this  fact  appears  strikingly  con- 
spicuous in  the  record  l)efore  us,  that  the  testimony  of  Mrs.  Osborne  and  her 
husband  that  she  was  not  present  before  the  notary  at  all,  but  signed  the 
deed  at  the  house  in  the  presence  only  of  her  husband,  and  with  an  utterly 
erroneous  opinion  of  its  contents,  is  absolutely  uncontradicted  by  any  wit' 
ness  upon  the  trial. 

Much  impurtMnce  is  sought  to  be  attached  to  the  question  whether  Mrs. 
Oslwrne  or  her  husband  signed  this  deed  first.  This  fact  is  in  itself  imma- 
terial only  as  it  reflects  upon  the  credit  of  the  husband,  who  testified  that  his 
wife  signed  the  deed  first.  The  wife  does  not  undertake  to  say  which  signed 
it  first, — convincing  proof  that  she  was  swearing  upon  her  own  memory  and 
conscience,  and  not  upon  any  suggestion  of  her  husband.  It  is  true  that 
v.l2N.E.no.6— 34 
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there  were  witnesses,  introduced  by  the  defendant  below,  who  testified  that, 
in  their  opinions,  the  wife  signed  last.  Among  these  was  an  expert  (who 
stated  that  he  had.  In  his  day,  made  10,000  ink  examinations)  who,  after  a 
patient  examination  of  nine  days,  with  the  aid  of  a  microscope  of  fabulous 
power,  was  able  to  say  that,  in  his  opinion,  the  wife's  name  was  written  last. 
On  the  contrary,  the  plaintiff  offered  witnesses,  including  two  experts,  ap- 
parently as  candid,  who  testified,  also  with  the  aid  of  powerful  microscopes, 
that,  in  their  opinions,  the  wife's  name  was  written  first.  The  trial  court 
possessed  peculiar  advantages  over  this  court.  It  saw  and  heard  the  wit- 
nesses. It  had  the  benefit  of  many  tests  of  credit  and  means  of  weighing 
testimony  which  are  not  open  to  this  court. 

While  it  is  true  that  the  confessed  turpitude  of  Osborne,  the  husband  of  a 
■victimized  wife,  is  a  fact  which  called  upon  the  court  to  scrutinize  his  testi- 
mony with  great  caution,  it  is  equally  true  that  his  credit,  and  the  extent  to 
which  he  was  to  be  believed  or  disbelieved,  was  a  question  addressed  pecu- 
liarly to  the  trial  court.  How  can  we  say  that  the  court  did  not,  by  this  rule, 
wpigh  his  testimony?  We  simply  cannot  say  it.  Mrs.  Osborne  and  her  bug- 
band  both  swore,  without  contradiction  from  any  witness,  that  she  was  not 
before  the  notary.  If  her  appearance  on  the  witness  stand  was  correspond- 
ingly as  favorable  to  her  credit  as  her  testimony  appears  upon  the  record  be- 
fore us,  it  is  not  easy  to  see  how  the  trial  court  could  disbelieve  her,  or  how 
this  coui-t  can  say  that  it  erred  in  believing  her.  If  that  court  clearly  be- 
lieved her,  it  had  but  one  course  open  to  it,  and  that  was  to  render  the  judg- 
ment which  we  are  asked  to  reverse.  When  the  court  was  clearly  convinc«l 
that  she  was  not  before  the  notary,  all  presumptions  in  favor  of  his  certificate 
were  overcome.  This  court  must  say,  before  reversing  the  judgment,  either 
that  the  trial  court  rendered  its  judgment  without  behoving  that  the  plaintiff 
was  not  before  the  notary,  or  that  it  erred  in  so  believing.  It  would  seem, 
from  the  opinion  of  the  majority,  that  they  are  persuaded  that  the  trial  court 
did  not  believe — was  not  clearly  convinced  of — this  fact;  that  it  acted  upon  a 
mere  preponderance  of  the  evidence.  Clearly,  this  is  not  enough.  Upon 
this  proposition  there  is  no  discord  among  the  members  of  this  court.  We 
are  also  together  upon  the  proposition  tliat  while  we  are  not  required  to,  and 
will  not,  weigli  the  evidence,  with  a  view  to  determining  whether  it  supi>orts 
a  judgment  under  review,  we  may,  and  will,  in  a  proper  case,  look  to  the 
whole  record;  and  if  it  appears  clear  and  manifest  from  it  that  the  trial  court 
acted  upon  an  erroneous  rule  of  evidence,  after  resolving  everj-  doubt  and 
every  presumption  in  favor  of  its  judgment,  we  have  power  to  correct  the 
error.  The  division  of  the  court  in  the  present  case  is  because  the  writer  of 
this  dissent  cannot  say,  either  that  the  trial  court  adopted  the  wrong  rule  of 
evidence,  or  that  it  misapplied  the  evidence  to  the  correct  rule.  On  the  con- 
trary, it  seems  clear  to  the  writer,  from  the  record  before  us,  that  the  court 
below  was  abundantly  justified  in  reaching  a  clear  conviction,  from  the  proof 
before  it,  that  the  plaintiff  below  was  not  before  the  notary  who  certified, 
but  would  not  swear,  to  her  presence  before  him. 

The  court  is  not  unanimous  in  the  criticism  upon  the  manner  in  which  the 
plaintiff's  case  was  tried  below.  It  is  true  that  her  case  would  have  been 
strengthened  by  direct  proof  that  she  had  Arnold's  ink  at  her  residence.  But 
the  ink  she  swore  she  used  there  was  pronounced  b}  all  the  experts  to  be 
Arnold's.  Substantially,  the  fact  was  shown,  and  the  oiuission  partially 
healed.  If  the  plaintiff  was  not  before  the  notary  who  certified  she  was,  his 
certificate  was  the  fruit  of  a  felony;  it  was  a  forgery.  Johnston  v.  Wallace, 
53  Miss.  338,  18  Fed.  liep.  366.  Besides,  he  was  most  gravely  interested  in 
sparing  himself  from  the  imputation  of  making  a  false  certificate.  His  sure- 
ties on  his  ofiicial  bond  were  liable  for  the  wrong.  Besides,  it  appeared  that 
he  procured  his  commission,  not  for  general  notarial  business,  but  to  serve 
the  firm  in  whose  employ  he  was,  (of  which  the  grantee  in  the  deed  was  a 
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member.)  In  the  Kght  of  these  considerations,  the  plaintiff's  failare  to  ask 
the  notary  to  go  upon  the  witness  stand  to  confess  himself  a  forger,  and  a 
most  unfaithful  officer  and  servant,  would  not  seem  to  deserve  very  severe 
criticism,  or  suggestions  of  mismanaijement  of  her  case.  Ck>nceding  the 
worst  that  has  been  said  of  Osborne,  it  is  not  easy  to  see  why  his  turpitude 
should  be  visited  upon  his  victim,  Mi-s.  Osborne. 

There  is  at  least  one  benefit  to  flow  from  a  reversal  of  the  judgment  below. 
It  furnishes  this  court  occasion  unanimously  to  remove,  for  the  future,  all 
doubt  concerning  the  true  rule  of  evidence  to  be  adopted  in  this  as  well  as  in 
other  like  cases. 


(45  Ohio  St.  TT) 

Patterson  v.  Lamson. 
(SupreiM  Qnirt  of  Ohio.    March  22, 1887.) 

1.  DsscBirr  and  DiaTRiBUTiON— Bkai,  Estatk. 

Under  the  statntes  of  descent  and  distribution,  the  course  of  descent  of  real  estate 
i9  to  be  controlled  by  the  l«gal  title. 

2.  Same — Law  and  Equity. 

Where  the  intestate's  title  to  real  estate  Is  firee  fyom  controversy,  in  determining 
its  course  of  descent,  and  whether  it  is  ancestral  or  non-ancestral  property,  thestat- 
utes  of  descent  and  distribation  are  not  to  be  construed  and  administered  upon 
equitable  principles,  but  by  rules  of  law. 

8.  Sahk — Deed — Oin  ob  Fdbchask — Evidsmcb. 

lu  determining,  in  such  case,  whether  an  instranient  for  the  conveyance  of  land 
is  a  deed  of  gift  ur  a  deed  of  purchase,  its  recitals  of  the  nayment  and  receipt  of  the 
consideration  are  material ;  and  a  recital  in  sucli  deed  that  the  conveyance  by  tlie 
named  grantor  to  the  grantee  is  made  in  consideration  of  a  specified  sum  of  money 
received  by  such  grantor  from  the  grantee  so  far  concerns  the  operation  and  effect 
of  the  deed  as  that  it  is  not  competent  to  show,  by  parol  proof,  thatsacb  instrament 
is  in  fact  a  deed  of  gilt  ft'ora  a  person  not  named  in  it,  and  that  the  named  consid- 
eration  was  in  fact  paid  by  him. 

4.  Same— ^ASB  Stated. 

a  father,  desiring  to  malce  his  daughter  a  wedding  gift,  bargained  for  a  tract  of 
land,  paid  the  agreed  purchase  price  in  money,  and  caused  the  vendor  to  convey  it 
to  the  daughter  just  prior  to  lier  marriage.  Sbetliereafter  died  intestate,  and  with- 
out issue,  leaving  her  husband  surviving  her.  Beld,  that  the  title  to  the  laivd  did 
not  come  to  her  "  by  deed  of  gift  from  an  ancestor  "  within  the  meaning  nf  section 
4158  of  the  Revised  Statutes,  and  the  land,  upon  the  deatli  of  the  wife,  descended 
to  the  husband  in  fee-simple,  under  section  4159  of  the  Revised  Statutes,  which 
provides  that  if  the  estate  came  not  by  devise,  descent,  or  deed  of  gift,  it  shall,  if 
ttiere  be  no  clilldren  or  other  legal  representatives,  descend  and  pass  to  the  bus- 
baud  or  wife,  relict  of  the  intestate. 

(SyOabia  by  the  Oawrt.) 

Error  to  circuit  court,  Cuyahoga  county. 

Edward  L.  Patterson,  the  plaintiff  in  error,  brought  his  action  in  the  court 
of  common  pleas  to  quiet  his  title  to  a  tract  of  land  of  which  he  was  in  pos- 
session. The  case  went  on  appeal  to  the  district  court,  and  was  finally  tried 
in  the  circuit  court,  whose  judgment  the  present  proceeding  is  brought  to  re- 
verse. The  real  estate  in  controversy  was  owned  in  fee  by  one  Alexander  J. 
Sked,  who  on  the  nineteenth  of  September,  1879,  conveyed  the  same  by  war- 
ranty deed  to  one  Lillian  E.  Holbrook.  This  deed  recites  that  Sked  and  his 
wife,  "the  grantors,  in  consideration  of  six  thousand  dollars,  (^6,000,)  re- 
ceived, to  our  full  satisfaction,  of  Lillian  E.  Holbrook,  the  grantee,  do  grant," 
etc.,  "to  said  grantee,  her  heirs  and  assigns,  the  following  described  prem- 
ises," describing  theUnd  in  controversy.  On  Octolt>er  4,  1879,  Lillian  mar- 
ried one  Charles  W.  Burrows,  and  on  September  20,  1881,  died  intestate  and 
without  issue.  The  defendants  in  the  action  assert  an  estate  in  reversion  in 
the  lands  in  controversy  after  the  death  of  the  husband  of  Lillian,  and  it  is 
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f^inst  this  claim  that  the  plaintiff  seeks  to  quiet  his  title,  he  claiming  fee- 
simple  estate  in  the  land. 

The  defendant  interposed  the  following  as  a  defense  to  the  plaintiff's  suit: 
"Defendants  further  answering,  and  for  their  second  defense,  say  that  long 
prior  to  the  seventeenth  day  of  September,  1879,  by  virtue  of  the  proceedings 
had  in  the  probate  court  of  Cuyahoga  county,  in  the  state  of  Ohio,  under  the 
statute  laws  of  said  state,  said  Lillian  £.  Holbrook,  in  plaintiff's  petition 
named,  became  and  was  the  legally  adopted  daughter  of  Thomas  H.  Lamson, 
of  Cleveland,  Ohio,  hereinbefore  referred  to;  and  that,  by  reason  thereof,  said 
Thomas  H.  Lamson  was,  at  the  death  of  Lillian  E.  Holbrook  Burrows,  pos- 
sessed of  all  the  rights  of  inheritance  from  her  as  regards  said  described  prop- 
erty, just  as  fully  and  to  the  same  extent  as  he  would  have  been  had  Lillian 
£.  Holbrook  Burrows  been  his  daughter  as  issue  of  his  own  body.  That 
some  time  prior  to  the  seventeenth  day  of  September,  1879,  and  after  Lillian 
E.  Holbrook  became  his  adopted  daughter  as  aforesaid,  and  in  view  of  the 
approaching  marriage  of  his  daughter  Lillian  E.  Holbrook  with  Charles  W. 
Burrows,  and  desiring  to  make  Lillian  a  wedding  gift,  Thomas  H.  Lamson 
in  person  entered  into  negotiations  with  Alexander  J.  Sked,  the  then  owner 
of  the  property  in  plaintiff's  petition  described,  for  the  purchase  of  the  same, 
and  soon  thereafter  concluded  the  negotiations,  and  did  purchase  of  Alex- 
ander J.  Sked  the  described  property  at  and  for  the  sum  of  six  thousand  dol- 
lars, and  with  his  own  money  paid  Sked  for  the  same  in  cash  the  price  agreed 
upon.  That,  after  the  sale  by  Sked  and  purcliase  by  Lamson  of  the  property 
bad  been  fully  agreed  upon  and  determined  as  between  the  parties  thereto, 
Lamson  instructed  and  directed  Sked  to  make  his  deed  of  the  property  direct 
to  Lillian  E.  Holbrook,  which  was  accordingly  done  on  the  seventeenth  day 
of  September,  1879;  and  the  deed  thus  made  by  Sked  under  and  by  the 
express  direction  aiul  instruction  of  Lamson  directly  to  Lillian  E.  Holbrook 
is  the  deed  referred  to  in  plaintiff's  petition,  and  was  delivered  by  Sked 
to  Lamson,  and  was  by  him  placed  on  record  in  the  records  of  Cuyahoga 
county,  and  that  he  retained  the  deed  in  his  possession  until  the  night  of  the 
marriage  of  Lillian  E.  Holbrook  to  Charles  W.  Burrows,  to-wit,  October  7, 
1879,  at  which  time  Thomas  H.  Lamson  delivered  the  deed  to  his  daughter 
Lillian  as  a  wedding  gift,  thus  vesting  in  her  the  equitable  title  of  the  prop- 
erty, the  legal  title  to  which  had  been  conveyed  to  her  by  Sked  in  pursuance 
of  the  express  instructions  and  directions  of  Thomas  H.  Lamson;  and  that  as 
aforesaid,  and  in  no  other  way,  did  Lillian  E.  Holbrook,  wife  of  Charles  W. 
Burrows,  become  vested  with  the  title  of  the  described  property.  Defendants 
further  say  that  the  actual  possession  of  the  property  was  delivered  by  Sked 
to  Lamson  in  person,  and  that  Lamson  retained  the  possession  of  the  prop- 
erty for  several  weeks,  during  which  time  he  spent  a  large  sum  of  his  own 
money  in  repairing  and  improving  the  property,  and  that  Lillian  E.  Burrows 
did  not  come  into  the  actual  possession  of  the  property  until  after  her  return 
to  Cleveland.  Ohio,  from  her  wedding  trip,  to-wit,  about  the  middle  of  No- 
vember, 1879,  and  was  then  put  in  possession  of  the  same  by  Lamson,  and 
not  otherwise;  that  Lillian  E.  Burrows  died  intestate,  and  without  issue,  on 
the  fourth  day  of  September,  1881,  leaving  said  Charles  W.  Burrows,  her  hus- 
band, and  Thomas  H.  Lamson,  her  father  by  adoption,  surviving  her;  that 
Thomas  H.  Lamson  died  intestate  and  without  issue  on  the  seventeenth  day 
of  August,  1882,  leaving  the  defendant,  Abigail  Lamson.  his  wife,  and  the 
defendants  Isaac  P.  Lamson  and  Samuel  M.  Lamson,  his  brothers,  and  the 
defendants  Mary  A.  Gleason,  Salina  M.  Campbell,  Esther  Judson,  and  Lu- 
cinda  Camp,  his  sisters,  surviving  him.  Defendants  further  say  that,  by  rea- 
son of  the  facts  hereinbefore  set  sorth,  said  described  property  in  the  posses- 
sion and  ownership  of  said  Lillian  E.  Burrows,  at  the  time  of  her  death,  was 
ancestral  property,  coming  to  her  from  her  father  as  aforesaid,  and  tliat  all 
the  title  or  estate  in  the  property  that  descended  to  or  vested  in  her  husband. 
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Charles  W.  Burrows,  was  a  life-estate  therein;  and  tbat,  if  plaintift  has  any 
right  or  title  in  or  to  the  property,  it  is  only  an  estate  during  the  life  of  said 
Charles  W.Barrows,  surviving  relict  of  siiid  Lillian  E.  Burrows." 

The  plaintiff's  demurrer  to  this  answer  was  overruled,  and  judgment  ren- 
dered for  defendants.  The  action  of  the  circuit  court  in  overruling  this  de- 
murrer is  assigned  for  error. 

T.  B.  Burton  and  Cfeorge  L.  Bake,  for  plaintiff  in  error.  Caskey  &  Cal- 
houn, for  defendants  in  error. 

OwBN,  C.  J.  If  the  plaintiff  below  was  not  entitled  to  the  relief  sought,  it 
was  for  the  reason  that  the  title  which  he  was  seeking  to  quiet  came  to  Lillian 
E.  Holbrook  by  deed  of  gift  from  Thomas  H.  Lamson.  The  one  fact  which 
stands  stubbonily  in  the  way  of  this  conclusion  is  tbat  the  title  did  not  come 
to  lier  by  deed  of  gift  from  Thomas  H.  Lamson.  This  fact  not  only  stands  at 
the  very  threshold  of  our  investigation,  but  confronts  us  at  every  step  we 
take  in  it. 

Section  4158,  Bev. St.,  provides  that  "when  a  person  dies  intestate,  leaving 
title  or  right  to  any  real  estate  or  inheritance  in  this  atate,  which  title  came 
to  such  intestate  by  *  <*  *  deed  of  gift  from  an  ancestor,  such  estate 
shall,  •  •  •  if  there  are  no  children,  •  •  *  pass  to  and  vest  in  the 
husband  or  wife,  relict  of  such  intestate,  during  his  or  her  natural  life."  It 
is  very  clear  that  there  is  nothing  in  the  recitals  of  the  deed  under  which  both 
parties  claim  title  to  Justify  the  claim  upon  which  the  judgment  below  is  predi- 
cated. To  establish  that  claim  it  became  necessary  to  invoke  the  aid  of  facta 
outside  of  the  deed  itself,  which  gave  to  the  transaction  which  led  to  it  the 
legal  effect  of  a  deed  of  gift  from  Lamson  to  Lillian.  These  facts  are  stated 
in  the  second  supposed  defense  of  the  answer,  to  which  the  demurrer  of  the 
plaintiff  below  was  interposed,  and  which  the  court  below  oveiTuled.  This 
action  of  the  court  is  assigned  for  en-or,  and  is  the  one  question  to  which  we 
address  onr  consideration. 

The  defendant  in  error  maintains,  through  his  counsel,  that  "the  plain  in- 
tention of  the  statute  is  that  the  real  property  received  from  an  ancestor, 
either  by  inheritance,  by  will,  or  by  a  conveyance  during  life,  without  having 
paid  valuable  consideration  therefor,  should,  in  the  absence  of  lineal  descend- 
ants, return  to  the  chaimel  from  whence  it  came."  If  this  proposition  be 
conceded  to  be  sound,  we  are  still  far  from  the  solutionwbich  would  justify 
the  judgment  below.  By  that  judgment  the  property  does  not  "return  to  the 
channel  from  whence  it  came."  It  "came"  from  Sked,  the  grantor.  The 
negotiations  for  the  purchase  were  conducted,  on  the  part  of  Lamson  cer- 
tainly, for  the  benedt  of  Lillian,  and  with  the  single  view  of  making  her  a 
wedding  gift.  This  deed  was  made  direct  to  her;  and,  although  the  answer 
states  that  it  was  retained  by  Lamson  until  the  night  of  the  marriage,  it  had 
theretofore  been  by  him  placed  on  record  in  the  records  of  Cuyahoga  county. 
This  was  a  delivery  to  Lillian.  True,  while  the  answer  states  that  on  the 
marriage  night  "Lamson  delivered  said  deed  to  his  said  daughter  Lillian  as  a 
wedding  gift,  thus  vesting  in  her  the  equitable  title  to  the  property,"  it  also 
avers  that  the  legal  title  had  already  been  conveyed  to  her  by  ijked  in  pursu- 
ance of  the  express  instructions  and  directions  of  Lamson.  It  is  not  easy  to 
see  how  or  when  tlie  legal  and  equitable  title  were  ever  severed.  It  was  not 
contemplated  at  any  time  that  Lamson  should  hold  the  equitable  title.  The 
only  logical  conclusion  from  the  facta  stated  in  this  answer  is  that,  when  the 
legal  and  equitable  title  to  this  land  passed  from  Sked,  it  became  vested  in 
Lillian.  At  no  time  did  Lamson  contemplate  that  he  should  retain  any  bene- 
ficial or  equitable  interest  in  it.  The  delivery  of  the  deed  for  record  raised 
the  presumption  of  its  delivei-y  to  Lillian,  and  there  is  nothing  to  rebut  this 
presumption.  Mitchell  v.  Ryan,  3  Ohio  St.  377;  Black  v.  Hoyt,  S3  Ohio  St. 
203;  Hammell  v.  Hammell,  19  Ohio,  17.   The  averred  delivery  of  possession  to 
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Lamson  bySked  is  explained  by  other  averments  which  show  that  the  posses- 
sion  was  for  Ihe  purpose  of  improving  the  property  for  the  benefit  of  Lillian, 
who  was  the  only  person  then  entitled  to  the  posseesion.  We  feel  justifled, 
therefore,  in  concluding  that  there  was  no  time  daring  the  transactions  de- 
tailed in  the  answer  when  the  legal  and  equitable  title  to  this  property  were 
severed.  Ko  contingency  was  contemplated  by  J^mson,  nor,  so  far  as  the 
facts  appear,  by  Sked,  in  which  the  former  was  to  become  beneficially  in- 
terested in  this  property.  From  first  to  last  Lillian  was  the  proposed  bene- 
ficiary of  the  purchase,  which  was  to  be  enjoyed  by  her  and  her  future  bus- 
band. 

The  controversy  which  chiefly  engages  the  discussion  in  this  case  arises 
from  the  necessity  of  showing  facts  outside  of  this  deed  which  are  expected  to 
impart  to  it  the  essential  qualities  of  a  deed  of  gift  from  Lamson  to  Lillian. 
Counsel  are  practically  in  accord  upon  the  view  that  oral  evidence  is  not  ad- 
missible to  contradict  the  material  recitals  of  the  deed  for  the  purpose  of  fix- 
ing its  character  as  a  deed  of  gift  from  an  ancestor.  The  defendants  in  error 
maintain  that  "the  recital  in  said  deed  which  we  spek  to  contradict  is  not  of 
the  character  which  the  law  forbids  contradiction  of,  and  it  is  not  necessary 
for  us  to  contradict  any  recital  in  said  deed. "  The  claim  is  that  the  recital,  "in 
consideration  of  66,0U0,  received,  to  our  full  satisfaction,  of  Lillian  £.  Hol- 
brook,"  is  not  contradicted  by  showing  that  the  consideration  paid  was  the 
money  of  Lamson ;  that  the  deed  is  silent  upon  this  fact.  The  right  to  show, 
by  oral  evidence,  that  the  consideration  was  in  fact  furnished  by  another  than 
the  grantee  named  in  deed,  is  predicated  upon  the  legal  proposition  that  recitals 
in  a  deed  are  estoppels  only  when  they  are  of  the  essence  of  the  contract;  that 
is,  where,  unless  the  facts  recited  exist,  the  contract,  it  will  be  presumi^, 
would  not  have  been  made;  and  upon  the  assumed  fact  that  neither  party  to  this 
deed  intended  to  determine  the  course  of  descent  the  property  should  follow; 
that  they  were  not  negotiating  with  a  view  to  any  such  contingency.  In  this 
connecti  on,  counsel  assert  that "  the  idea  that  any  recital  contained  there!  n  would 
thereafter  determine  the  line  of  descent  never  entered  their  heads,  except  so 
far  as  the  transfer  of  title  from  one  to  the  other  would  control  the  same,"  etc. 

In  this  we  are  left  entirely  to  conjecture.  How  may  we  know  that  this 
form  of  transfer  of  the  title  to  Lillian  was  not  deliberately  adopted  by  the  id- 
leged  ancestor,  Lamson?  That  he  looked  with  approval  upon  the  union  which 
he  was  about  to  assist  in  celebrating  by  a  munificent  wedding  gift,  which  tlie 
future  husband  of  his  child  was  destined  to  enjoy  in  common  with  her,  is 
abundantly  attested  by  the  gift  itself.  How  can  we  know  that  he  did  not 
adopt  this  method  of  transfer  as  a  form  of  marriage  settlement,  or  as  a  form 
of  transfer  which  should  inure  to  the  benefit  of  both  parties  to  the  marriage 
by  conferring  such  a  title  as,  in  case  of  the  death  of  his  child,  would  leave  the 
surviving  husband  in  theenjoyment  of  a  marketable  fee-simple  estate?  While 
we  are  left  entirely  to  conjecture,  it  seems  most  reasonable  that  we  should 
rest  our  conclusion  upon  the  natural  and  legal  hypothesis  that  the  parties  at 
least  intended  to  do  what  they  did,  and  to  do  it  cm  they  did.  It  seems  to  us 
rather  a  free  construction  of  this  deed  to  assume  that  it  is  silent  upon  the 
question  of  who  furnished  the  consideration  named  in  it.  But  one  inlerence 
can  be  gathered  from  it,  and  that  is  that  Lillian  was  the  purchaser  of  the 
property,  and  paid  the  named  consideration  for  it.  It  is  this  recital  which, 
more  thsm  any  other  in  the  deed,  imparts  to  it  the  character  of  a  deed  of 
purchase  as  distinguished  from  a  deed  of  gift  from  one  whose  name  no- 
where appears  in  it.  Here  is  a  deed  which  upon  its  face  justifies  but  one  con- 
struction,— that  it  is  a  deed  of  purchase  from  Sked  to  Lillian  £.  Holbrook. 
To  say  that  it  is  not  contradicting  its  recitals  to  prove  that  in  fact  it  is  a  deed 
of  gift  from  one  who  is  not  named  in  it  to  the  grantee,  is  a  theory  which  we 
are  not  prepared  to  adopt.  That  the  consideration  clausbof  thedeed  may  not, 
in  any  case,  be  contradicted,  we  are  not  called  upon  to  declare.    In  many  cases, 
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in  tact  in  most  cases,  the  consideration  recitals  in  a  deed  have  iittle  or  noth- 
ing to  do  with  the  effect  of  a  deed,  or  with  the  title  conveyed.  But  in  the 
case  at  bar,  how  can  it  be  said  that  these  recitals  have  no  relation  to  the  effect 
of  the  deed,  or  the  nature  of  the  title  conveyed?  While  it  may  be  said  that 
the  quality  of  real  estate,  as  ancestral  or  non-ancestral  property,  is  never  in- 
herent in  the  estate  itself,  it  does  not  follow  that  the  character  of  a  deed,  as  a 
deed  of  purchase  or  a  deed  of  gift,  has  no  relation  to  the  quality  of  the  estate 
as  ancestral  property  or  otherwise.  The  character  of  the  deed  as  a  deed  of 
purchase  or  a  deed  of  gift  was  determined  at  the  time  it  was  made  and  deliv- 
ered. How  can  it  be  said  that  the  form  of  the  deed,  as  respects  its  recitals  of 
consideration,  can  have  no  effect  upon  the  kind  of  estate  it  conveyed,  when  the 
one  question,  which  has  so  long  protracted  the  contention  in  this  case,  is 
I  whether  the  deed  was  a  deed  of  gift  or  of  purchase? 

I  Our  conclusion  upon  this  question  is  that,  in  determining  whether  an  in- 

I  strument  for  the  conveyance  of  land  is  a  deed  of  purchase  or  a  deed  of  gift, 

I  we  may  look  to  its  recitals,  and  that  a  recital  in  such  deed  that  the  conveyance 

by  the  named  grantor  to  the  grantee  is  made  in  consideration  of  a  named  sum 
of  money  received  by  such  grantor  from  the  grantee  is  of  the  essence  of  the 
deed,  and  so  far  concerns  its  operation  and  effect  as  that  it  is  not  competent 
to  show,  by  parol  proof,  that  in  fact  such  deed  was  a  deed  of  gift  from  a  per- 
son not  named  in  the  deed,  and  that  the  named  consideration  was  in  fact  paid 
by  him. 

2.  In  determining  whether  real  estate  is  ancestral  or  otherwise,  the  course 
of  descent  is  to  be  controlled  by  the  legal  title.  In  Hhepard  v.  Taylor,  (B.  I.) 
3  Atl.  Rep.  382,  it  was  held :  "  When  a  leg^U  estate  in  realty,  and  an  equitable, 
coming  through  different  persons,  unite  in  the  same  holder,  the  course  of  the 
l^al  estate,  and  not  that  of  the  equitable,  determines  whether  the  holder  of 
both  does  or  does  not  have  an  ancestral  estate."  Tliis  view  is  sustained  by 
Chancellor  Kent  in  Nicholson  v.  Halsey,  1  Johns.  Ch.  417.  Also  by  Good- 
right  v.  Wells.  2  Doug.  771;  Sdby  v.  Alston,  S  Ves.  338.  As  we  have  al- 
ready seen,  the  legal  title  to  the  real  estate  in  controvei-sy  was  never  vested 
in  Lamson.  We  have  also  seen  that,  when  the  legal  title  became  vested  in 
Lillian,  there  remained  no  equitable  interest  in  any  other  person.  The  trans- 
ai:tion  was  as  if  Lamson  had  made  a  gift  of  $6,000  to  Lillian,  and  with  it  she 
had  made  this  purchase.  So  far  as  the  conduct  and  intention  of  Lamson  ap- 
pears by  this  answer,  the  legal  and  equitable  title  passed  immediately  and  at 
the  same  time  from  cjked  to  Lillian;  and,  however  we  may  characterize  the 
transaction  as  between  Lamson  and  the  other  parties  to  it,  it  certainly  was 
not  a  conveyance  of  ri'al  estate  by  deed  of  gift  from  him  to  Lillian. 

3.  The  only  estate  that  Liimson  parted  with  was  $6,000  in  money.  The 
doctrine  of  equitable  converaion  finds  no  place  for  its  exercise  in  the  case  at 
bar.  It  is  peculiarly  an  equitable  doctrine.  While  it  may  be  invoked,  in  a 
proper  case,  in  fixing  the  title  in  the  person  entitled  thereto  under  the  imme- 
diate operation  of  a  deed,  it  is  never  employed  in  determining  the  course  of 
descent  where  the  title  is  so  fixed.  In  such  case  the  course  of  descent  is  to 
he  determined  by  rules  of  law.  In  the  case  at  bar  there  is  no  controversy 
concerning  Lillian's  title.  By  the  concession  of  all  parties,  she  was  vested 
with  a  fee-simple  estate  in  the  lands  in  controversy.  This  being  so,  the  law 
alone  can  determine  the  courseiuf  descent.  Our  statutesof  descent  and  distri- 
bution are  not  to  be  construed  or  administered  by  the  rules  of  equity.  Fos- 
ter's A/>peal,74i Pa. St. 391, 398, 399;  Armington  v.  Armington, 28 Ind. 74, 76. 

4.  We  are  not  left  without  the  liglit  of  adjudication,  however,  upon  the 
questions  involved  in  this  controversy.  In  Brower  v.  Hunt,  18  Ohio  St.  311, 
it  was  held:  "The  title  to  real  estate,  which  must  have  come  to  an  intestate 
by  devise  or  deed  of  gift  from  an  ancestor,  to  constitute  ancestral  property,  is 
the  title  under  which  the  intestate  immediately  held."  And:  "  Where  specific 
tracts  of  land  had  been  allotted  to  co-devisees  in  pursuance  of  directions 
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in  tbe  will  of  tlieir  ancestor,  and  afterwards  one  coiiveyed  his  tract  to  a  co- 
devisee  for  a  moneyed  considerAtion  as  expressed  in  the  deed,  but  in  fact  for 
a  like  conveyance  by  tbe  latter  of  tbe  tract  he  bad  received  in  the  partition, 
held,  that  tbe  title  of  neither  was  derived  directly  by  devise  from  the  ancestor, 
and  that,  for  tbe  purpose  of  descent,  each  was  to  be  regarded  as  a  pnTchaser." 
Upon  this  branch  of  the  case  White,  J.,  says,  in  the  opinion:  "Tbe  remain- 
Ing  question  is  as  to  whether  the  lands  described  in  the  first  cause  of  action 
came  to  Thomas  Hunt  by  devise  from  bis  father.  In  our  opinion,  they  did 
not.  The  title  mentioned  in  the  statute  is  the  title  under  which  the  intestate 
immediately  holds.  The  title  to  these  lands  came  to  Thomas  by  deed  of  con- 
veyance from  Jacob,  and  tbe  character  of  the  consideration  cannot  alter  the 
fact,  and  make  that  a  title  by  devise  from  the  ancestor  which  was  in  fact  a 
title  by  deed  from  Jacob.  There  was  no  mistake  in  the  partition  which  the 
deed  between  Jacob  and  Thomas  was  merely  designed  to  correct.  Witliout 
the  conveyance  from  Jacob,  Thomas  had  no  title  to  these  specific  lands,  fegal 
or  equitable;  yet  the  operation  of  the  will  was  the  same  without  tbe  deed  as 
with  it.  The  title  of  Thomas,  therefore,  cannot  be  said  to  have  come  to  him 
directly  by  devise  from  his  father;  and  for  the  purposes  of  descent  he  must 
be  regarded  as  a  purchaser." 

There  are  weightier  considerations  pointing  to  the  ancestral  character  of 
the  property  involved  in  the  case  last  cited  than  in  the  case  at  bar.  The  lands 
conveyed  to  Thomas  came  from  the  ancestor.  The  consideration  for  the  con- 
veyance came  from  the  ancestor,  and  came  in  laTid.  No  money  consideration 
— no  lands  except  ancestral  lauds — intervened  to  affect  the  question.  All  that 
could  be  said  was  that  the  title  of  Thomas  did  not  technically  come  to  him 
"directly"  by  devise  from  an  ancestor.  The  case  holds  that  tbe  character  of 
tbe  consideration  cannot  affect  the  estate  as  ancestral  or  non-ancestral  prop- 
erty. 

Tbe  logic  of  this  case  solves  the  case  at  bar.  Lamson,  tbe  alleged  ancestor, 
did  not,  it  is  conceded,  directly  deed  these  lands  to  Lillian.  And,  whatever 
right  or  equity  he  may  have  had  in  them  as  between  himself  and  Sked  after 
the  negotiations  for  the  purchase,  and  before  the  deed  was  executed,  as  be- 
tween himself  and  Lillian  he  did  not  even  indirectly  convey  the  land;  for  he 
neither  held  nor  claimed  any  interest,  legal  or  equitable,  as  against  her,  and, 
whatever  rights  the  defendants  assert,  they  claim  through  her.  It  follows, 
therefore,  that,  with  or  without  the  aid  of  proof  of  facts  different  from  those 
recited  in  the  deed,  the  defendants  are  not  able  to  establish  the  one  fact  indis- 
pensable to  their  defense, — that  the  property  in  question  came  to  Lillian  by 
deed  of  gift  from  an  ancestor.  Tbe  facts  alleged  in  the  answer  failed  to  con- 
stitute a  defense,  and  the  demurrer  was  well  taken.  There  was  error  In  over- 
ruling it. 

The  views  already  expressed  relieve  us  of  the  consideration  of  the  questions 
arising  upon  the  relation  of  Lillian  to  I^mson  as  bis  adopted  child.  Judg- 
ment reversed. 


Oil  lU.  I9t) 

CoKOORDiA  Cemetery  Ass'n  «.  Minitbsota  A>  N.  W.  B.  Co. 

(Suprsjne  Oourt  of  lUinov.    Jaoe  17,  1887.) 

1.  RAILBOAD  COMPA.NIK8 — COHDEXNATIOK  FROOEEDINOa — MkASUBK  07  DaMAGKS. 

In  proceedings  for  tlie  condemnation  of  a  strip  of  land,  in  the  middle  of  a  larger 
tract,  for  the  iiae  of  a  railroad,  an  instruction  to  the  jury  that  the  total  compensa- 
tion to  be  given  to  the  owner  of  the  land  la  the  difference  between  the  value  of  the 
entire  tract  of  land  before  condemnation  and  the  valae  of  what  remains  after  the 
taking  of  part,  hdd  not  to  be  erroneous,  as  directing  the  jury  to  deductany  benefits 
which  the  railroad  luight  cause  to  the  remainder  of  tbe  land  from  the  value  of  tiia 
strip  taken,  as  this  cotild  only  be  true  where  tbe  benefits  exceeded  the  damages  to 
the  land  not  taken,  and  thejury  in  fact  found  that  the  damages  to  the  land  not  taken 
exceeded  tbe  benefits. 
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5.  Sahs — Land  Used  tob  Ckmetrby — Bounds  or. 

An  ordinance  of  a  town  declared  "that  the  boundaries  of  all  cemeteries  arehereby 
fixed  at  the  in  closures  now  surrounding  any  such  cemeteries,  and  the  boundaries 
of  such  cemeteries  as  are  not  inclosed  shall  be  the  same  as  they  now  appear  of  rec-  . 
ord  in  the  plat  or  deed  of  such  cemeteries."  A  oorporatiou  empowered  to  buy  and 
sell  land  for  burial  purposes  held  a  tract  of  land,  part  of  which  it  had  laid  off 
an&  used  as  a  cemetery.  The  tract  was  not  inclosed.  A  railroad  company  had  land 
condemned  for  a  right  of  way  through  that  part  of  the  tract  not  yet  laid  out  for 
cemetery  purposes ;  the  proposed  right  of  way  being  about  400  feet  from  the  grounds 
improved  for  a  cemetery.  Before  burials  were  allowed  ou  the  grounds  of  the  cor- 
poration they  were  laid  off  and  improved  for  cemetery  purposes.  MM,  thac  only 
that  part  of  the  tract  uf  land  actually  used  as  a  cemetery  could  be  oousidered  as 
such,  and  that  the  corporation  could  not  recover  the  value,  for  cemetery  purposes, 
of  the  strip  of  land  condemned. 

8.  Bamie — Pabtiis — AssissMKin. 

In  proceedings  against  a  cemetery  sssociation  to  condemn  land  for  a  right  of  way, 
the  jury  assessed  damages  as  to  other  parties.  Held  proper,  under  section  6,  e.  47, 
Rev.  St.  III.  1874,  which  provides  that  any  number  of  separate  parcels  of  property- 
situate  in  the  same  county  may  be  included  in  one  petition,  and  the  compensation 
tot  each  shall  be  assessed  separately,  by  the  same  or  different  Juries,  etc 

4.  Samr — ^EviPENcs  or  Value — Otbeb  Laitd. 

In  assessing  the  value  of  land  takeu  for  a  right  of  way,  evidence  of  the  sales  of 
prairie  land  one  mile  distant  is  not 'incompetent,  there  being  no  concluaiveevidenca 
as  to  the  value  of  the  land  condemned. 

6.  Samr — Othkr  Cexetebt  Lots. 

In  assessing  the  value  of  a  strip  of  land  condemned  for  a  rightof  way,  which  was 
not  itself  used  for  cemetery  purposes,  but  was  part  of  a  tract  of  land  owned  by  • 
CADieterv  association,  held,  that  the  vala«  of  lots  in  other  cemeteries  was  not  com- 
petent evidence. 

6.  Same — Vekdiot — SEmifO  Asioa. 

The  verdict  of  a  iury  assessing  the  value  of  land  condemned  for  a  right  of  way 
will  not  be  set  aside  as  being  too  small,  where  a  greater  value  is  only  figured  out  by 
conjectures  as  to  future  probabilities. 

7.  Cemetbbt  AssociATioir— Riort  to  Ssll  Lard. 

Lands  belonging  to  cemetery  associations  incorporated  nndertbe  lawsof  Illlnoia, 
not  required  fur  burial  purposes,  may  be  sold  under  the  act  of  May  16. 187&  (page* 
M,  41,  Pnb  Laws  187S.) 

8>    InSTBUCTIOK — SUBSTAITCB. 

Where  an  1  istruction  asked  for  is  refused,  but  the  substance  of  it  is  given  in  other 
instructions,  no  harm  can  result  from  the  refusal. 

Appeal  from  C!ook  county. 

Martin  Beem  and  Carlos  P.  Sawyer,  {R.  B.  Thompson,  at  counsel,)  for 
Concordia  Cemetery  Ass'n,  appellant,  ffaedener,  MeFadon  A  Gardner,  for 
Minnesota  &  N.  W.  B.  Co.,  appellee. 

■  SoHOiJiELD,  J.  This  proceeding  was  commenced  by  petition  Bled  In  the 
court  below  by  the  Minnesota  &  Korthwestern  Bailroad  Company  to  condemn 
for  its  right  of  way  a  strip  of  land,  100  feet  in  width,  across  certain  lands 
belonging  to  appellant  in  the  village  of  Harlem  in  Cook  county.  Appellant 
filed  a  cross-petition  in  the  proceeding,  alleging  therein  that  the  strip  of  land 
proposed  to  be  condemned  was  a  part  of  a  larger  tract  acquired  and  held  for  it 
for  bnrial  purposes,  and  claiming  damages  to  that  portion  of  the  tract  not 
taken.  A  trial  was  had,  and  the  jury  returned  a  verdict  awarding  to  appel- 
lant $2,380  as  compensation  for  the  land  taken,  and  $6,450  as  damages  to  the 
land  not  taken,  upon  which  the  court,  after  overruling  a  motion  for  a  new 
trial,  rendered  judgment.  Appellant  brings  the  record  here,  and  insists  that 
the  court  below  erred  in  its  rulings  on  the  trial,  to  the  prejudice  of  appellant, 
in  the  several  respects  hereinafter  considered. 
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First.  The  first  and  fourth  instructions  given  to  the  jury  at  the  instance  of 
the  petitioner  are  as  follows:  "(1)  The  jury  are  Instructed,  as  a  matter  of 
law,  tliat  defendant  is  entitled,  as  compensation,  to  the  cash  market  value  of 
its  laud  proposed  to  be  taken  by  the  railroad  on  September  6,  1886.  The  de- 
fendant is  also  entitled  to  damages  to  the  remainder  of  its  land,  descr|bed  in 
the  cross-petition,  which  will  be  caused  by  the  construction  and  operation  of 
the  railroad."  "(4^  The  jury  are  instructed  that  the  total  compensation  and 
damages  to  which  tne  defendant  is  entitled,  under  the  first  instruction,  must 
be  equal  to,  but  must  not  exceed,  the  difference  between  tliefair  mai-ket  value 
of  the  whole  land  described  in  the  petition  and  cross-petition,  as  it  was  on 
September  6,  1886,  and  the  fair  market  value  of  what  remains  after  the  tak- 
ing of  part  by  the  railroad  company,  and  the  appropriation  thereof  to  its  use. " 

It  is  contended  that  this  directed  the  jury  to  deduct  any  benefits  which  the 
railroad  might  cause  to  the  remainder  of  the  land  from  the  value  of  the  strip 
taken.  This,  it  is  obvious,  could  only  be  true  in  the  event  that  the  benefits 
exceeded  the  damages  to  the  land  not  taken.  We  have  held  it  is  competent  to 
consider  special  benefits  to  property  claimed  to  be  damaged  but  not  taken, 
for  the  purpose  of  reducing — or  rather,  to  the  extent  of  the  special  benefits, 
of  showing  that  there  are  no — damages.  Page  v.  Chiongo,  M.  &  St.  P.  Ry. 
Co.,  70  111.  328;  Chicago  &  P.  R.  Co.  v.  Fram-is,  Id.  238;  Todd  v.  Kanka- 
kee, etc.,  R.  Co.,  78  111.  530;  Chicago,  etc.,  k.  Co.  v.  Hall,  90  111. 42;  HcRey- 
nolds  V.  Burlington,  etc.,  R.  Co.,  106  111.  152. 

We  have  seen  that  the  verdict  here  finds  the  value  of  the  land  tiiken  to  be 
$2,380,  and  the  damages  to  lands  not  taken  to  be  l>6,450,  and  It  is  therefore 
to  be  presumed  that  this  86,450  is  the  excess  of  any  and  all  special  benefits 
to  the  land  damaged  and  not  taken.  Assuming  the  damages  to  exceed  the 
benefits  in  the  respect  stated,  "the  difference  between  the  fair  market  value 
of  the  whole  land  described  in  the  petition  and  cross-petition,  as  it  was  on 
Septembei-  6,  1886,  and  the  fair  market  value  of  what  remains  after  the  tak- 
ing of  a  part  by  the  railroad  company,  and  the  appropriation  thereof  to  its  use, " 
maJtes  appellant  whole. — gives  it,  presumptively,  the  same  money  values, 
notwithstanding  the  taking,  that  it  would  have  had,  had  its  land  not  been 
taken  and  damHged.  For  it  gets  the  value  of  its  land.asof  the  date  of  the  tak- 
ing, and  the  damages  it  sustains — the  extent  of  its  injuries  over  its  benefits — 
to  its  property  not  taken.     Green  v.  Chicago,  97  111.  370. 

The  parties  agreed  that  the  value  of  the  property  taken,  and  the  damages 
to  the  property  not  taken,  should  be  assessed  as  of  the  dale  of  filing  the  peti- 
tion; and,  this  being  so,  there  can  be  no  presumption  that  general  benefits 
have  been  deducted  from  the  valuation.  The  taking  and  damaging  are,  in 
theory,  then  done;  and  it  is  the  value  of  the  property,  as  then  presumably  en- 
hanced by  the  prospective  benefits  to  result  from  the  construction  of  the  road, 
for  which  the  owner  is  entitled  to  be  reimbursed,  to  the  extent  he  has  been 
deprived  of  it  by  the  taking  and  damaging. 

Second.  Appellant  is  a  corporation  organized  under  the  general  law  to  buy 
and  sell  real  estate  for  burial  purposes.  It  owns  real  estate  conveyed  to  it  by 
deeds  conveying  the  title  generally,  without  specifying  the  purpose.  Its  real 
estate,  including  that  here  taken  and  damaged,  lies  within  tlie  limits  of  Har- 
lem, in  Cook  county,  a  village  incorporated  under  the  general  law.  The  fol- 
lowing ordinances  of  the  village  were  duly  adopted  at  the  date  annexed,  and 
thence  hitherto  have  remained  and  still  are  in  force  as  ordinances  of  the  vil- 
lage, namely: 

"OEMETEKIES. 

"Be  it  ordained  by  the  president  and  board  of  trustees  of  the  village  at 
Harlem: 

"Section  1.  That  no  corpse  shall  be  interred  in  any  place  within  the  limits 
of  the  village  of  Harlem  not  actually  used  as  a  cemetery  on  the  first  dity  of 
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October,  1884,  or  Ijing  within  the  Inclosure  of  a  cemetery  not  established  on 
or  before  said  day,  except  as  hereinafter  provided. 

"Sec.  2.  No  corporation  or  person  or  persons  shall  establish  or  open  any 
cemetery  within  the  limits  of  the  village  of  Harlem,  unless  the  board  of  trus- 
tees of  said  village  of  Harlem  shall  first  fix  and  determine  the  location  of  such 
cemetery,  and  fix  the  boundaries  thereto. 

"Sec.  3.  The  boundaries  of  all  cemeteries  within  the  limits  of  the  village  of 
Harlem  are  hereby  fixed  at  the  inclosures  now  surrounding  any  such  ceme- 
teries; and  the  boundaries  of  such  cemeteries  as  are  not  inclosed  shall  be  the 
same  as  now  appear  of  record  in  the  maps,  plats,  or  deeds  of  such  ceme- 
teries. 

"Sec.  4.  Ko  corporation,  person  or  persons  shall  enlarge  the  boundaries  of 
any  cemetery  within  the  limits  of  the  village  of  Harlem,  as  the  same  are 
now  recorded,  unless  the  board  of  trustees  shall  fix  and  determine  the  bound- 
aries of  any  cemetery  so  to  be  enlarged. 

"Sec.  5.  It  shall  be  lawful  to  inter  dead  bodies  within  the  limits  of  any 
cemetery  established  and  used  as  a  cemetery  on  the  fii-st  day  of  October,  1884, 
under  such  rules  and  regulations  as  may  from  time  to  time  be  made  by  the 
board  of  trustees;  but  the  burial  of  any  corpse  outside  of  such  limits,  and 
within  siiid  village  of  Harlem,  shall  be  deemed  a  violation  of  sections  1  and  2 
of  this  ordinance. 

"Sec.  6.  If  any  person  shall  violate  any  of  the  provisions  of  this  ordinance, 
he  shall  be  fined,  on  conviction  thereof,  not  exceeding  one  hundred  dollars,  or 
imprisoned  not  exceeding  three  months,  or  both,  in  the  discretion  of  the  court. 
It  shall  be  lawful  for  the  court  to  order  the  offender  to  disinter  any  and  all 
dead  bodies  that  he  may  be  proven  to  have  buried  contrary  to  the  provisions  of 
this  ordinance,  and  to  enforce  obedience  to  such  order  by  fines,  or  imprison- 
ment, or  both.  It  shall  be  lawful  for  any  person,  under  the  direction  of  the 
board  of  trustees,  to  disinter  any  corpse,  buried  contrary  to  the  provisions  of 
this  ordinance,  and  to  remove  and  reinter  the  same  within  the  lawful  bounds 
of  any  cemetery.  Leo.  6.  Haase,  Village  Clerk. 

"Passed  October  11,  1884.     Approved  October  14,  1884. 

"J.  H.  C.  ScHBOEDER,  President." 

It  was  Hgreed,  for  the  purposes  of  this  trial,  that  in  October,  A.  D.  1884, 
the  following  described  fences  were  the  only  fences  on  the  property  of  said 
defendant,  described  in  its  cross-petition  herein:  "From  the  north-east  cor- 
ner of  said  •  west  four  acres  of  lot  two,  (2,)'  extending  west  along  the  north 
line  of  defendant's  property  on  Madison  street  to  within  twenty  (20)  feet  of 
the  Desplaines  river,  said  fence  being  a  picket  fence.  Thence  a  similar 
fence,  in  a  curving  line,  skirting  the  said  river,  southerly  to  a  point  about 
three  hundred  and  thirty-eight  (838)  feet  north  of  said  petitioner's  proposed 
right  of  way;  thence  in  an  easterly  direction  to  the  western  line  of  said  lot 
three,  (3.)  A  similar  picket  fence  on  the  extreme  southern  boundary  of  said 
defendant's  said  property,  separating  the  same  from  Waldheim  CSemetery,  and 
extending  from  the  Desplaines  river,  in  a  direct  line,  east  along  the  line  of 
said  Waldheim  Cemetery.  A  fence  extending  from  the  south-east  corner  of 
lot  six  of  said  defendant's  property,  in  a  northerly  directiou,  along  the  east 
line  of  said  lot  six,  (6,)  and  of  said  lot  three,  (3,)  to  the  north-east  comer  of 
said  lot  three,  (3;)  tlience  in  a  westerly  direction,  along  the  north  line  of  said 
lot  three,  (3,)  to  the  south-east  corner  of  said  west  four  acres  of  lot  two,  (2;) 
thence  north,  along  the  east  line  of  said  west  four  acres  of  said  lot  two,  (2,) 
to  Miidison  street.  AJso.  a  fence  extending  from  the  north-west  corner  of 
said  west  four  acres  of  lot  two,  (2,)  at  its  intersection  with  Madison  street,  in 
a  southerly  direction,  along  the  west  line  of  said  west  four  acres,  for  about 
two-thirds  the  length  of  said  west  line  of  said  west  four  acres:  thence  In  an 
easterly  direction  to  the  east  line  of  said  west  four  acres  of  lot  two,  (2.)" 
This  will  be  more  intelligible  by  reference  to  the  annexed  map. 
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The  evidence  shows  that  the  grounds  laid  out  into  cemetery  lots,  and  im- 
proved for  cemetery  purposes,  on  the  first  day  of  October,  1884,  were  all  on 
the  north  aide  of  the  fence  described  as  running  east  from  a  point  about  S% 
feet  north  of  the  petitioner's  proposed  right  of  way,  thence  in  an  easterly  di- 
rection to  the  western  line  of  lot  three, — which  lot  did  not  then,  but  does  now, 
belong  to  the  appellant.  There  seem  to  have  been  two  graves  of  children  on 
or  near  the  right  of  way,  put  there,  not  in  good  faith  as  an  extension  of  the 
cemetery,  but  after  notice  of  the  survey  of  petitioner's  line,  under  and  because 
of  legal  advice  then  given. 


The  court  Instructed  the  Jury,  at  the  Instance  of  appellee,  that,  "under  the 
ordinance  of  the  village  of  Harlem  offered  in  evidence,  the  cemetery  associa- 
tion, defendant,  had  no  right  to  bury  any  dead  on  the  land  described  in  the 
petition,  unless  at  the  time  of  its  passage  said  land  was  actually  used  as  a 
cemetery,  or  inclosed  within  the  grounds  of  the  association.  If  the  jniy  be- 
lieve from  the  evidence  that  at  the  time  of  the  passage  of  the  ordinance  said 
land  was  not  so  used,  or  so  inclosed,  then  the  jury  are  instructed  that  in  de- 
termining the  market  value  of  the  land  proposed  to  be  taken,  for  the  purpose 
of  assessing  the  compensation,  its  value  for  cemetery  purposes  is  not  to  be 
considered  by  the  jury."    It  is  contended  that  this  instruction  ought  not  to 


Digitized  by 


Google 


Bl.]  CUNCOBDIA  GEMETEBir  ASS'N  V.  UHtNXSOTA  A  N.  W.  B.  CO.  541 

have  baen  given ;  that  its  effect  is  to  mislead,  becaase,  under  the  ordinances 
of  the  village,  it  was  su£Bcient  (this  cemetery  not  being  Inclosed)  that  its 
boundaries  were  co-extensive  with  the  deeds  to  appellant. 

We  are  unable  to  yield  onr  assent  to  this  construction.  We  cannot  assume 
that  the  village  trustees  intended  to  apply  different  rules  in  this  respect  to  dif- 
ferent cemeteries,  unless  there  was  something  in  the  nature  of  things  requir- 
ing such  difference;  because  such  a  discrimination  would  be  unreasonable 
and  unjust,  and  the  ordinances  could  not,  therefore,  be  enforced.  Cooley, 
I  Const  Lim.  (1st  Ed.)  200,  201.    There  can  be  no  reason  why  a  corporation 

I  having  grounds,  some  inclosed  and  some  unindosed,  should  be  restricted  in 

I  the  use  of  its  grounds  more  than  a  corporation  not  having  any  of  its  grounds 

inclosed,  or  why  a  corporation  wbicb  has  platted  some  of  its  lands  should  be 
more  restricted  than  a  corporation  wbicb  has  made  no  plat. 
I  The  language  of  the  ordinance  here  is  not  that  the  boundaries  shall,  in  any 

I  instance,  be  co  extensive  with  the  lands  owned,  as,  if  that  had  been  intended, 

it  is  reasonable  to  assume  would  have  been  said.  It  is:  "The  boundaries  of 
all  cemeteries  *  *  *  are  hereby  fixed  at  the  inclosures  now  surrounding 
any  such  cemeteries ;  and  the  boundaries  of  such  cemeteries  as  are  not  inclosed 
shall  be  the  same  as  now  appear  of  record  in  the  map,  plat,  or  deeds  of  such 
cemeteries;"  that  is,  of  course,  assuming  that  there  is  a  map,  plat,  or  deed 
showing  a  boundary  of  a  cemetery.  And  so  a  deed  of  a  described  tract  of  land, 
conveying  it  as  a  cemetery,  would  be  a  dedication  of  it  as  a  cemetery,  and  pre- 
scribe the  boundaries  of  the  cemetery.  But,  manifestly,  a  deed  of  land  to  a- 
corporation  empowered  to  buy  and  sell  land  for  burinl  purposes,  is  not,  ipso 
facto,  a  deed  creating  a  cemetery,  and  prescribing  its  boundaries.  Such  a 
corporation  has  a  discretion  when  to  lay  out  its  grounds  for  cemetery  purposes, 
as  well  as  how;  and  until  its  lands  are  laid  out  and  opened  to  the  public  as  a 
cemetery  they  are  simply  lands  belonging  to  a  cemetery  corporation.  Such 
corporations,  in  order  to  get  the  requisite  lands,  muy  unavoidably  be  compelled 
to  buy  some  other  lands  not  adapted  to  cemetery  purposes;  and  when  they  do 
so  such  lands  may  be  sold  by  the  corporation  without  ever  becoming  a  part  of 
any  cemetery. 

The  manifest  purpose  here  was  to  declare  the  boundaries  of  ceinetries  to  be 
the  limits  of  lands  actually  prepared  and  devoted  to  burial  purposes.  Lands 
not  devoted  to  burial  pui-poses  would  not  become  a  part  of  the  cemetery  by 
merely  being  within  the  same  inclosure,  fur  the  language  is  not  "the  inclosures 
now  surrounding  the  lands  of  the  person  or  corporation  owning  the  cemetery, " 
but  "the  inclosures  now  surrounding  any  such  cemeteries."  The  word  "cem- 
etery" is  defined  by  Webster  to  be  "a  place  or  ground  set  apart  for  the  burial 
of  tbe  dead,"  and  this  is  the  popular  idea.  What  creates  the  cemetery  is  the 
act  of  setting  the  ground  apart  for  tbe  burial  of  the  dead,  marking  it,  and  dis- 
tinguishing it  from  the  adjoining  ground,  as  a  place  of  burial.  That  tbe 
ground  taken  by  appeUee  has  never  been  set  apart  in  any  way  for  burial  pur- 
poses is  proved  beyond  doubt. 

The  evidence  shows  that  before  burials  are  allowed  on  grounds  belonging 
to  appellant  the  grounds  are  laid  off  and  improved  for  cemetery  purposes,  and 
then  appellant  sells  burial  lots  and  single  graves  to  parties  desiring  to  pur- 
chase. And  evidence  was  given  by  Leopold  Branns,  appellant's  president  and 
treasurer,  as  to  the  value  of  such  lots  and  graves,  for  the  purpose  of  show- 
ing the  value  of  the  land  here  taken,  etc.,  when  the  following  questions  were 
asked,  and  answers  thereto  given:  "Questioji.  Could  you  sell  lots  to-day,  at 
any  price,  at  the  point  where  this  railroad  crosses  the  cemetery  grounds,  or 
the  grounds  belonging  to  the  cemetery  company,  at  any  price?  Answer.  If 
we  had  laid  out  our  sections,  we  could.  Q.  I  mean,  as  it  stands  to-day,  could 
you  sell  cemetery  lots  down  there  at  any  price?  A.  We  haven't  any.  We 
have  to  bave  them  first  before  we  can  sell  them.  We  have  to  lay  them  out 
in  sectionis.'' 
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We  think  the  court  properly  construed  the  ordinance.    But  counsel  again  i 

contend  that  this  construction  is  to  declare  a  partial  or  a  total  forfeiture  of 
appellant's  franchise,  beCHUse,  if  not  permitted  to  use  this  ground  for  burial  ' 

purposes,  it  is  wholly  deprived  of  the  use  of  its  property.  This  is  a  misap- 
prehension. Lands  belonging  to  cemetery  associations  incorporated  under 
the  laws  of  this  state,  not  suitable  or  required  for  burial  purposes,  may  be  sold 
under  the  provisions  of  the  act  appi-oved  April  15, 1875,  (Pub.  Laws  1875,  pp. 
40,  41.)    All  corporations  accept  their  franchises  subject  to  regulation  under  | 

the  pohce  power.    Cooley,  Const.  Lim.  (IstEd.)p.  574et«eQ.,  aiidnote.   And  | 

it  is  competent  under  the  power,  in  proper  cases,  to  regulate  or  restrain 
burials  within  villages  and  cities,  etc.  Id.  595.  The  present  case  does  not 
involve  the  question  decided  in  Lake  View  t.  Rose  Hill  Cemetery,  70  111.  195. 
In  that  case  it  was  affirmatively  sliown  that  the  lands  were  at  a  proper  dis- 
tance from  the  populous  part  of  the  city,  in  a  sparsely-settled' community,  and 
that  there  were  but  few  dwellings  in  the  vicinity.    Ko  such  facts  are  here  . 

shown.  It  was  there  conceded  that  the  regulation  of  burials  was  a  proper 
subject  of  municipal  regulation. 

Third.  It  is  contended  the  court  erred  in  allowing  the  jury,  during  the 
trial,  to  be  sworn  to  assess,  and  to  hear  evidence,  and  to  assess  damages  as  to 
other  parties.  It  is  provided  by  section  5,  c.  47,  Bev.  St.  1874,  entitled  "Emi- 
nent Domain,"  that  "any  number  of  separate  parcels  of  property,  situate  in 
the  same  county,  may  be  included  in  one  petition,  and  the  compensation  for 
each  shall  be  assessed  separately,  by  the  same  or  different  juries,  as  the  court 
OT  judge  may  direct."  We  are  unable  to  say,  from  anything  before  us,  that 
the  court  abused  the  discretion  thus  conferred. 

Fourth.  It  is  objected  that  the  court  erred  in  allowing  witnesses  to  testify 
as  to  the  value  of  property  not  used,  or  susceptible  of  being  used,  for  ceme- 
tery purposes;  but,  if  we  are  right  in  holding  that  the  court  properly  con- 
strued the  village  ordinance,  this  property  is  not  susceptible  of  that  use.  We 
have  carefully  considered  all  the  evidence;  and  while  much  latitude  was  al- 
lowed on  both  sides  in  examining  witnesses  as  to  the  value  of  the  property 
taken,  and  the  damage  to  that  not  taken,  we  cannot  say  there  was  error. 
Appellant  was  entitled  to  have  the  highest  price  for  which  the  property  could 
be  sold  for  any  purpose,  and  that  idea  was  on  the  whole,  kept  in  view. 

Fifth.  We  cannot  say  that  evidence  in  regard  to  sales  of  prairie,  one  mile 
distant,  was  incompetent,  and  not  tending,  in  any  measure,  to  show  value; 
there  being  no  evidence  of  an  actual  present  market  value  of  this  particular 
property,  or  of  sales  of  like  property  nearer,  under  circumstances  which 
would  be  conclusive  of  the  question  of  value. 

Sixth.  Sales  of  lots  in  other  cemeteries  are  claimed  to  have  been  competent 
evidence.  We  think  not,  because  this  property  was  not  laid  off  into  lots  and 
improved  as  cemetery  property. 

Heventh.  Objection  is  made  to  the  modification  of  appellant's  fifth  instruc- 
tion. The  modification  was  undoubtedly  improper.  It  was,  in  fact,  a  re- 
fusal to  give  Hppellant's  proposition;  and  the  instruction  as  modified,  while 
stating  no  rule  of  law  inaccurately,  was  wholly  irrelevant  to  the  case.  But 
every  legal  proposition  which  appellant  asked  to  have  given  in  his  fifth  in- 
struction WHS  given  in  substance,  and  with  sufficient  fullness,  in  his  fourth 
and  seventh  instructions,  and  be  could  not  have  been  injured  by  not  having 
them  repeated. 

Eighth.  It  is  contended  the  verdict  is  contrary  to  the  evidence.  We  do 
not  think  so.  While  the  jury  might  have  been  Justified  in  giving  a  larger 
sum,  we  cannot  say  they  erred  in  not  doing  so.  No  improvements  are  af- 
fected by  this  taking;  the  land  taken,  and  that  in  its  immediate  vicinity, 
being  still  in  a  state  of  nature.  And  it  is  only  by  a  system  of  conjectures  as 
to  future  probabilities  that  appellant  figures  up  a  sum  for  compensation  in 
excess  of  that  returned  by  the  jury.    There  can  be  no  present  certainty  as  to 
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the  data  upon  which  these  calculations  rest,  and  they  are  therefore  not  a 
proper  basis  for  a  verdict. 
The  judgment  is  affirmed. 


Union  Mut.  Life  Ins.  Co.  and  others  e.  Slee. 
{fiuvreme  Court  vf  Illinoit.    Jane  17, 1887.) 

1.  EsTOPPEi/— In  Paw. 

Whenever  an  act  is  done,  or  a  statement  made,  by  a  party,  vh!ch  cannot  be  con- 
tradicted witliout  fraud  on  liis  part,  and  injury  to  others,  whose  conduct  has  been 
inflneiiced  by  the  act  or  admission,  the  character  of  an  estoppel  will  attach  to  what 
would  otherwise  be  mere  matter  ol  evidence.' 

2.  Sams— Case  Statkd. 

An  agent  ol  a  railroad  company,  while  negotiating  for  the  purchase  of  a  piece  of 
property  for  right  of  way  ]iurpose8,  was  told  by  the  ostensible  owner,  who  was,  as  a 
natter  of  fact,  only  a  mortgagee,  that  the  niort^ragor,  who  bad  recorded  a  declara- 
tion of  title,  had  promised  to  execute  a  quitclaim  for  a  ceitnin  prir«,  as  in  fact  he 
bad.  The  money  was  raised,  and  the  papers  drawn,  when  the  mortgagor  refused  to 
sign.  The  agent  then  took  a  deed  from  the  mortgagee  alone,  and  the  mortgagee  at 
tlie  same  time  agreed  tu  indemnify  the  company  against  redemption.  Held,  that 
the  mortgagor  was  not  estopped  to  assert  bis  right  to  redeem  against  the  company ; 
tlie  only  iiijnry  to  it,  bj'  his  failnre  to  qnitclaini,  being  the  inappreciable  value  of 
the  loss  of  time  of  its  agent  in  negotiating  the  quitclaim. 

8.  bAME— Bill  ik  Eqihtt— Joihiko  Nbw  Pasties. 

One  who  has  filed  a  declaration  of  title  as  to  certain  land  is  not  estopped  to  as- 
sert, by  amended  bill,  his  riglit  to  redeem  the  land,  as  against  a  purchaser  from  the 
persrin  in  possession,  by  the  fact  that  he  did  not  make  the  purchaser  a  party  to  the 
original  bill  against  the  person  in  possession,  when  he  has  continuously  notified 
the  purchaser  that  the  fee  of  the  property  is  in  nimself,  and  tliat  the  person  in  pos- 
session holds  merely  as  his  mortgagee. 

4.  Same — Mortoagb — Land  Damaoks. 

The  property  sought  to  be  condemned  by  a  railroad  company  consisted  of  one 
entire  lot,  and  parts  of  three  others.  The  property  was  so  built  on  that  the  testi- 
mony as  to  value  treated  it  as  a  whole,  and  the  anionnt  assessed  was  il^tended  as  com- 
pensation for  the  wliole.  The  verdict,  however,  described  only  the  entire  lot.  and 
contained  no  reference  to  the  others.  The  owner,  who  had  mortgaged  the  property, 
accepted  the  amount  assessed,  and  applied  it  to  the  mortgage.  ITe/d,  on  a  bill  by 
him  to  redeem  that  part  of  tlie  property  not  described  in  tbe  verdict,  that  he  was 
not  estopped  to  do  so  by  his  receipt  of  the  money  paid  by  the  railroad  company. 

6.  TBtJST  Dees — Mobtoaoe — Rxdemptiok — Aoheemeht. 

Tbe  grantor  and  beneficiary  in  a  deed  of  trust,  u]>on  defanlt,  agreed  that  the  prop- 
erty should  be  sold  under  the  trust,  when  it  was  to  be  bought  in  by  tbe  beneficiary. 
A  deed  in  fee  was  to  be  then  made  to  the  grantor,  who,  in  consideration  of  the  ex- 
tension of  the  loan  and  the  reduction  of  the  interest,  was  to  give  a  mortgage  back. 
Tbe  sale  was  made,  and  the  property,  bought  in  by  the  beneficiary,  who  then  re- 
fused to  carry  out  the  agreement,  but  quitclaimed  to  a  third  party,  who  tiought 
with  notice  that  the  grantor  claimed  an  equity  of  redemption  in  the  property. 
JJeld  that,  as  between  such  purchaser  and  the  grantor,  the  transaction  between  the 
grantor  and  tbe  l)eueticiary  was  a  mortgage,  and  that  the  grantor  had  tbe  right  to 
redeem. 
0.  MOBTOAGB — Sals  bt  Mobtoaoee — AasiaNMSKT. 

A  mortgagee  in  possession  sold  the  proi>ert7  subject  to  the  equity  of  redemption, 
against  which  he  agreed  to  indemnify  the  purchaser  to  the  extent  of  the  purchase 
money.  At  that  time  the  indebtedness  secured  by  the  mortgage  was  long  past  due. 
Held,  that  the  transaction  amouuted,  in  equity,  to  an  assignment  protatito  cf  the 
mortgage  debt. 

7.  Sake — Aocouimica — Parties. 

An  equitable  assignee  of  the  mortgagee  is  an  indispensable  party  to  an  account- 
ing, before  tbe  master,  between  the  mortgagor  and  the  mortgagee. 

'Respecting  the  subject  of  estoppel  by  conduct,  see  Johnson  v.  Connecticnt  Fire  Ins. 
Co.,  (Ky.)  2  8.  W.  Rep.  184,  and  note;  City  of  Chicago  v.  Cameron,  (111.)  11  N.  E.  Rep. 
899;  Kelley  v. Fisk,  (Ind.)  11 N.  E.  Bep. 463 ;  Conkey  v.  Hawthorne,  (Wis.)  83  N.  W.  Rep 
435;  Hubbard  v.Hart,  (Iowa,)  33  N.  W.Rep.  233;  Keid  v.  Ladue,  (Mich.) 32  N.  W.Rep 
«16;  Crans'  Appeal,  (Pa.)  9  Atl.  Rep.  282;  Perry  v.  Dow,  (Vt.)  9  Atl.  Rep.  12;  Wise  v. 
Williams,  (Cal.)  14  Fac.  Rep.  2(M;  Reichert  v.  Voss,  (Qa.)  2  B.  E.  Rep.  558. 
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8.  Sahb — Rbdehption — Liability  of  Mobtoaobk. 

Upon  redemption  by  the  mortgagor,  the  mortgagee,  who,  vhlle  tn  possesaion 
after  foreclosure,  sold  the  proi>erty  to  a  purchaser,  with  notice  of  the  right  to  re- 
deem, shuuld  account  for  the  purchase  money,  with  interest  from  date  ofsale. 

9.  Equitt — Fboceduek  before  Mastek — Cross-Ezaminatiok. 

A  party  to  an  accounting  before  the  master  is  entitled  to  be  present  and  to  listen 
to  thetestimon^of  the  witness  aa  it  is  detailed  by  him  in  chief,  and  then,  or  as  soon 
after  as  convenience  will  admit,  to  cross-ezainine  him  ;  and  it  does  not  cure  the  er- 
ror of  denying  this  opportunity,  to  allow  him,  at  some  subsequent  day,  to  have  the 
witness  brouglii  before  the  master  for  his  cross-examination. 

10.  Bailboad  Companies— Cokdbmbation  PBOCEEDiiras — Faii-dek  of' — Mobjoaoe. 

Proceedings  to  condemn  property  under  the  Illinois  eminent  domain  act  are  legal, 
and  not  equitable;  and  where,  upon  a  bill  by  a  mortgagor  to  redeem,  it  appears 
that  the  defendant  railroad  company  has  sought  to  get  title  to  the  mortgaged  prop- 
erty by  condemnation,  but  has  failed  to  do  so  by  reason  of  a  flaw  in  the  proceed- 
ings, the  court  has  no  jurisdiction  to  entertain  new  proceedings  to  that  end,  bat 
should  remit  the  parties  to  their  remedy  at  law. 

Appeal  from  circuit  court,  Cook  county. 

Bill  by  William  J.  Slee,  appellee,  against  the  Union  Mutual  Life  Insurance 
Company  and  the  Chicago  &  Western  Indiana  Bailroad  Company,  appellants. 
to  r^eem,  and  for  an  accounting.  The  facts  as  to  the  insurance  company 
appear  from  the  following  extract  from  the  opinion  of  Sheldon,  C.  J..  (110 
lU.  35,)  on  a  former  appeal: 

"This  was  a  bill  in  equity  to  redeem  from  two  trustees'  sales  of  real  estate 
in  Chicago,  made,  respectively,  on  the  nineteenth  day  of  February,  and  the 
twenty-fourth  day  of  March,  1879,  under  two  separate  trust  deeds  upon  sepa- 
rate pieces  of  property,  which  had  been  given  by  tlie  complainant  to  secure 
the  payment  of  loans  of  money  to  him  by  the  defendant  insurance  company. 

"The  bill  alleges  that,  complainant  having  made  default  in  the  payment  of 
interest  on  the  loans  and  taxes  on  the  property,  he,  in  April,  1877,  turned 
over  to  the  defendant  the  possession  of  the  premises,  the  rents  from  which 
since  then  bad  been  received  by  the  defendants;  that  after  the  advertisement 
of  the  sale  of  the  property  under  the  trust  deeds,  and  before  the  sale,  com- 
plainant, with  his  attorney,  made  application  to  the  defendant  for  an  account- 
ing of  such  rents,  and  demanded  that  the  sales  should  not  be  made  until  after 
such  accounting  and  an  ascertainment  of  the  amount  due;  that  said  account- 
ing was  promised,  and,  after  several  interviews,  the  demand  that  the  sale 
should  not  be  made  was  waived,  and  an  agreement  entered  into  whereby  the 
property  was  all  to  be  sold,  and  bought  in  by  the  defendant,  and  held  in  trust 
for  the  complainant  until  an  accounting  could  be  had,  whereupon,  if  it  should 
appear  that  complainant  was  still  owing  defendant  any  sum  of  money,  a  new 
consolidated  loan  for  that  sum  was  to  be  made  to  complainant  upon  all  of  the 
property  on  10  years'  time,  or  less,  at  his  election;  that,  in  pursuance  of  such 
arrangement,  all  the  property  was  sold  at  the  times  mentioned  in  the  notices  of 
sale,  and  was  bought  in  by  the  agents  of  defendant.  The  bill  further  alleges 
that,  in  violation  of  said  agreement,  the  defendant,  on  the  twenty-second  day 
of  July,  1879,  caused  to  be  entered  against  complainant,  in  the  superior  court  of 
Cook  county,  a  judgment  by  confession  for  a  pretended  deficiency  between  the 
the  amount  due  on  the  loans  and  the  amount  of  the  bids  at  such  sales,  and, 
upon  execution  issued,  bought  in  certain  other  property  than  that  described  in 
said  trust  deeds,  for  the  sum  of  $254,  for  which  was  issued  a  cei-tiflcate  of  pur- 
chase. The  circuit  court,  on  bearing,  decreed  in  favor  of  the  complainant,  and 
the  defendant  appealed. 

"The  proof  quite  satisfactorily  establishes  that  previous  to  the  trustees' 
sales  there  was  made  such  an  arrangement,  substantially,  as  that  alleged  in 
the  bill,  and  showing  the  existence  of  such  a  state  of  facts  that  defendant, 
under  the  sales  that  were  made,  must  be  taken  to  hold  the  property  purchased 
but  ns  security  for  the  payment  of  the  sums  of  money  mentioned  in  the  trust 
deeds." 
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The  facts  as  to  the  railroad  company  appear  from  the  following  extract 
from  the  report  of  the  master: 

"The  master  Unds  that  on  the  twenty-eighth  day  of  January,  1880,  the  Chi- 
cago A  Western  Indiana  Bailroad  Company  filed  a  petition  in  the  county  court 
of  Cooii  county,  Dlinois,  vg.  the  Union  Mutual  Life  Insurance  Company  et  al.; 
that  afterwards  such  proceedings  were  had  in  such  action,  that  on  the  twenty- 
eighth  day  of  April,  1880,  a  verdict  was  rendered  by  a  jury  impaneled  in  said 
cause  that  the  petitioner  talce  from  the  owners  and  parties  interested  therein 
the  whole  tract  of  land  described  in  the  petition,  and  that  the  owners  and  par- 
ties interested  therein  were  entitled  to  the  sum  of  $6,615,  in  full  compensa- 
tion ;  that  afterwards  a  motion  for  a  new  trial  was  overruled,  and  a  judgment 
rendered  requiring  said  railroad  company  to  pay  to  the  county  treasurer  the 
sum  of  $6,615;  and  that  on  the  twenty-seventh  day  of  December,  1880,  said 
railroad  company  did  pay  into  the  hands  of  the  county  treasurer  the  sum  of 
$6,615,  being  the  amount  of  compensation  found  as  the  value  of  the  property 
in  said  verdict  described,  and  upon  which  judgment  had  been  rendered  by  the 
county  court;  and  tlvit  said  sum  of  $6,615  has  remained,  from  thedateof  pay- 
ment thereof  until  the  pr^ent  time,  in  the  hands  of  the  county  treasurer. 
*  *  *  The  principal  point  at  issue  between  the  complainant  and  the  de- 
fendant in  this  accounting  is  the  disposition  to  be  made  in  stating  the  ac- 
count of  the  item  of  $6,615  paid  by  the  Chicago  &  Western  Indiana  Railroad 
Company  into  the  county  treasury  on  December  27, 1880,  being  the  amount  of 
damages  in  said  condemnation  proceedings,  and  which  sum  has  remained  in 
the  hands  of  the  county  treasurer,  unused  and  undistributed,  ever  since  and 
up  to  the  present  time;  the  Union  Mutual  Life  Insurance  Company  maintain- 
ing tliat  the  said  company  had  no  right  to  take  it.  *  *  *  It  is  concluded 
by  the  master  in  chancery  that,  concerning  this  deposit  of  the  condemnation 
money,  the  equities  are  with  the  complainant,  William  J.  Slee,  and  in  the  ac- 
counting in  this  c&ie  the  master  in  chancery  has  given  credit  to  William  J. 
Slee  for  so  much  of  the  $6,615,  on  December  27, 1880,  the  date  on  which  it  was 
deposited  with  the  county  treasurer,  as  was  necessary  to  balance  the  account, 
and  has  stated  the  account  as  if  the  same  had  been  withdrawn  by  the  said 
Union  Mutual  Life  Insurance  Company,  and  applied  by  them  in  satisfaction 
of  the  balance  due." 

Swett,  Qrosucu^  A  Stoett,  for  the  insurance  company. 

Charles  M.  Osbom  and  Bam'l  A.  Lynde,  for  the  railroad  company. 

In  1870,  Slee,  the  appellee,  owned  a  piece  of  land  in  the  ci^  of  Chicago, 
with  a  frontage  of  60  feet  on  Third  avenue,  and  a  depth  of  110  feet.  Three 
distinct  descriptions  of  laud  formed  this  one  piece:  Lot  1,  in  block  9,  As- 
sessor's Second  division,  53^  feet  on  Third  avenue,  by  80  feet  deep;  the  north 
6  8-12  feet  of  lot  2,  in  said  block  9,  6  -12  feet  on  Third  avenue,  by  80  feet 
deep,  which  adjoined  lot  1  on  the  south ;  and  a.strip  in  the  rear  of  these  two 
pieces,  60  feet  in  width,  by  30  feet  deep,  being  part  of  lots  11  and  12  in  Wild- 
er's  North  addition,  etc.  It  is  important  to  bear  in  mind  the  fact  that  these 
three  pieces  made  up  the  60  by  110  feet  of  land  that  Slee  owned  on  Third 
avenue,  and  it  will  be  seen  that  the  vexations  and  embarrassments  of  this  liti- 
gation to  the  railroad  company  are  in  great  measure  due  to  confusions  and 
and  errors  in  the  descriptions  of  this  property. 

On  this  60  by  110  feet  the  appellee  had  built  a  single  and  double  bouse, 
which  were  known  as  Nos.  886,  388,  and  390  Third  avenue.  The  single 
house  was  on  the  north  part  of  the  60-feet  strip;  south  of  it  stood  the  double 
house,  and  this  extended  about  three  and  a  half  feet  onto  lot  2,  leaving  a  nar- 
row passage  between  it  and  the  south  line  of  the  six  and  two-third  foot  strip. 
Thus,  it  will  be  seen,  there  stood  on  lot  1  the  single  bouse,  and  all  but  three 
and  one-half  feet  of  the  double  house.  Each  of  the  houses  was  fenced  in  by 
fences  running  back  to  a  fence  on  the  west  line  of  the  premises.  It  is  there- 
fore certain  that  the  six  and  two-third  feet  strip  of  land,  part  of  1  o  2>  as  well 
v.l2N.E.no.6— 36 
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as  the  80  by  60  feet  in  the  rear,  vrta  considered  and  treated  as  a  part  of  the 
entire  premises. 

On  January  29,  1880.  the  railroad  company  filed  two  condemnation  peti- 
tions in  the  coanty  court, — one  in  which  the  property  to  be  condemned  was 
the  whole  of  lot  2  in  block  9,  in  which  Slee  was  made  a  party  as  interested  in 
this  property,  he  having  of  record  the  titJ^  to  the  north  six  and  two-thirds  feet 
of  it;  the  other  against  the  insurance  company,  and  in  the  original  petition 
the  property  to  be  condemned  is  described  simply  as  lot  1,  in  block  9.  When 
Slee's  claim  of  riglit  to  i%deem  was  discovered  on  the  examination  of  the  ab- 
stract of  title,  and  it  was  learned  that  he  would  not  quitclaim,  Mr.  Crawford 
directed  the  amending  uf  the  petition  in  the  insurance  company's  case  so  as 
to  include  Slee  and  the  remainder  of  the  property,  imd,  with  tlie  consent  of 
Slee's  attorney,  proper  amendments  were  made  in  botli  cases  so  as  to  bring  idl 
of  Slee's  interests  into  one  case,  and  cover  the  whole  of  his  Third  avenue 
property.  The  case  was  dismissed  as  to  the  north  six  and  eight-twelfths  feet 
of  lot  2;  and  the  petition  in  the  other  suit  was  amended  by  adding  to  it  the 
north  six  and  eight-twelfths  feet  of  lot  2  in  block  9,  and  the  60  by  30  feet  strip 
from  lots  11  and  12  in  Wilder's  addition,  so  covering  the  whole  tract. 

The  evidence  offered  on  both  sides  related  entirely  to  but  one  question,  viz., 
the  value  of  the  entire  60  by  110  feet,  and  the  improvements  thereon,  includ- 
ing both  the  single  and  the  doable  house.  The  entire  evidence  in  that  case 
is  shown  in  this  record,  and  it  will  be  seen  that  in  the  questions  put  to  the 
witnesses  they  were  asked  the  value  of  the  property,  describing  it  as  a  piece 
60  feet  on  Third  avenue  by  110  feet  deep;  and,  where  the  Improvements  are 
referred  to,  they  are  iisked  the  value  of  the  two  houses,  the  double  house  and 
the  single  house,  and  the  answers  of  every  witness  covered  the  entire  prop- 
erty. The  sole  issue  which  was  presented  to  the  jury  by  the  amended  petition 
was  the  value  of  this  entire  property,  and  the  improvements  on  it. 

The  county  court  had  for  its  use  in  condemnation  proceedings  a  printed 
form  of  verdict,  in  which  blanks  were  left  for  the  description  of  the  property, 
and  for  the  insertion  by  the  jury  of  the  amount  awarded  as  its  value,  and  for 
their  signatures.  In  this  condemnation  proceeding  the  formtd  preparation  of 
the  verdict  was  done,  as  is  usual,  by  the  deputy  clerk  of  the  county  court, 
which  consisted  in  entitling  it  in  the  cause,  and  writing  in  the  description  of 
the  property.  This  being  done,  it  was  handed  to  the  jury  on  its  retiring,  and 
the  jury,  having  arrived  at  a  conclusion  as  to  the  amount  to  be  awarded, 
wrote  ti'.is  amount  in  the  proper  place,  signed  it,  and  returned  it  into  court 
as  their  verdict.  In  drawing  up  the  purely  formal  part  of  the  verdict  the 
deputy  clerk  made  use  of  one  of  these  printed  blanks,  but  in  inserting  a 
formal  description  of  the  property  he  followed  the  description  of  the  original 
petition,  and  omitted  the  property  added  by  the  amendment  of  March  24th, 
and  in  this  defective  form  he  delivered  it  to  the  jury.  It  will  be  observed 
after  the  finding  of  the  jury,  which  was  printed,  "that  the  petitioner  take 
from  the  owners  and  parties  interested  therein  the  whole  tract  of  land  de- 
scribed in  the  petition  in  this  cause,"  there  follows  what  was  entirely  unnec- 
essary, viz.,  a  more  specific  description  of  that  property,  viz.:  "Lot  1,  in 
block  9,  of  Assessor's  Second  division,"  etc.  And  there  is  inserted  in  the 
proper  blank  the  sum  of  86,615  as  the  value  of  the  land  taken.  There  can  be 
no  question  but  that  the  only  issue  presented  to  the  jury  was  the  vtilue  of  the 
property  described  in  the  amended  petition,  viz.,  the  entire  60x110  feet,  and 
that  the  evidence  offered  in  the  case  related  solely  to  that  petition.  Kor  can 
there  be  any  question  but  that  the  jury  determined  that  value  to  be  S6,615. 

Consider  H.  Willett  and  Frank  A.  Johnson,  for  appellee. 

ScHOLFiELD,  J.  We  think  that  the  evidence  in  the  present  record,  in  re- 
spect of  Slee's  right  to  redeem  from  tiie  insurance  company,  is  not  so  materi- 
ally different  from  that  in  the  record  when  the  case  was  here  before  (Onion 
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Mut.  Life  Tns.  Co.  y.Slee,  110  HI.  35)  as  to  call  f6r  a  different  conclnsion 
from  that  then  reached,  and  there  is,  in  our  opinion;  too  little  ground  fur  con- 
troversy in  this  respect  to  require  a  recitation  or  discnssion  of  the  evidence. 
The  question  then  occurs,  is  Slee  barred  of  this  right  by  the  conveyances  by 
the  insurance  company  to  Averill,  by  Averill  to  Thomas,  and  by  Thomas  to 
the  railroad  company? 

It  is  not  claimed  that  Slee  has,  since  the  trustee's  sale,  conveyed  his  equity 
of  redemption,  but  it  is  claimed  tliat  Averill  is  a  purchaser,  in  good  faith, 
without  notice  of  Slee's  equity.  The  deed  of  the  insurance  company  to  Aver- 
ill was  acknowledged  on  the  twentieth  of  April,  1880;  but  previously,  on  the 
fourth  of  June,  1879,  Slee  had  executed,  acknowledged,  and  placed  on  record 
a  deed  declaring  that  the  title  of  the  insurance  company  to  tliia  property  was 
in  trust  for  himself.  Averill,  was,  in  fact,  as  was  also  Thomas,  an  agent  for 
the  railroad  company,  and  he  negotiated  with  Warfleld,  an  agent  of  the  insur- 
ance company,  for  the  purchase  of  the  property.  Slee  testified  that  he  noti- 
fied Averill  several  times  before  the  negotiations  were  concluded  that  the 
property  belonged  to  Slee,  and  that  he  was  the  proper  party  with  whom  to 
negotiate.  Other  evidence  shows  that  Slee's  declaration  of  trust  was  brought 
to  the  attention  of  Averill  and  other  agents  of  the  railroad  company  inter- 
ested, before  the  negotiations  were  concluded,  and  we  think  the  fact  fully  es- 
tablished by  the  evidence  that  the  purchase  was  made  by  the  railroad  com- 
pany, and  that  the  deed  of  the  insurance  company  was  executed  and  accepted 
with  full  knowledge  in  the  railroad  company  that  Slee  claimed  the  right  to  re- 
deem, and  that  the  interest  of  the  insurance  company  in  the  property  was 
only  that  of  mortgagee.  But  it  is  contended  on  behalf  of  the  railroad  com- 
pany (1)  that  the  insurance  company  in  negotiating  this  sale,  and  in  convey- 
ing the  property  to  Averill,  acted  under  authority  from  Slee,  and  with  his  con- 
sent, that  the  price  at  which  the  property  was  sold  was  fixed  by  Slee,  and  the 
sale  was  made  to  reduce  hiu  indebtedness  to  the  insurance  company,  and  that 
Slee  is  therefore  estopped  to  claim  a  right  to  redeem ;  (2)  that,  by  the  proceed- 
ings in  the  original  cause,  Slee  has  afBrmed  the  sale  to  the  railroad  company, 
aikd  its  title  under  the  conveyance;  and  (3)  the  agreement  between  Slee  and 
the  insurance  company  was  not  a  mortgage,  but  an  agreement  to  reconvey. 
In  our  opinion,  neither  of  these  positions  is  tenable. 

1.  Ck>unsel  for  Slee  deny,  in  the  first  place,  that  Slee,  in  fact,  ever  promised 
that  he  would  convey  to  Averill,  or  that  he  authorized  or  consented  to  the 
sale  to  him;  and  Slee  himself  so  testified.  Bnt  Warfleld  and  Gallery  testify 
that  he  gave  his  consent  that  the  property  might  be  sold,  if  it  could  be  sold 
for  the  price  which  Averill  paid  for  it,  and  it  is  perhaps  proper  to  say  that 
the  preponderance  is  that  way.  Assuming  that  view  to  be  maintained,  coun- 
sel for  Slee  then  insist  upon  the  statute  of  frauds,  as  they  did  in  the  court  be- 
low, as  being  a  complete  defense  to  this  contention  of  the  railroad  company; 
Slee  having  given  no  authority,  nor  made  any  promise  in  writing,  in  regard 
to  the  sale  or  conveyance  of  the  property.  Counsel  for  the  railroad  company, 
however,  reply  to  this  that  Slee  is  equitably  estopped  to  deny  the  sale;  and 
this,  therefore,  is  the  only  inquiry  to  which  our  attention  need  be  directed  on 
this  point. 

The  rule  quoted  by  counsel  from  Smith  v.  Newton,  38  111.  235,  and  Tnter' 
national  Bank  v.  Bowen,  80  111.  545,  we  accept  as  suiBciently  accurate  for  the 
present  question.  It  is,  "Whenever  an  act  is  done,  or  a  statement  made,  by 
a  party,  which  cannot  be  contradicted  without  fraud  on  his  part,  and  injury 
to  others,  whose  conduct  has  been  influenced  by  the  act  or  admission,  the 
character  of  an  estoppel  will  attach  to  what  would  otherwise  be  mere  matter 
of  evidence."  This,  it  will  be  observed,  requires  that  the  act  done  or  state- 
ment made  shall  have  induced  action  which  would  not  otherwise  have  been 
taken,  and  that  the  party  so  acting  shall  be  injured  by  a  repudiation  of  the 
act  done  or  statement  made.  The  evidence  here,  in  our  opinion,  does  not 
bring  this  case  within  these  requirements. 
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It  has  been  seen  that  the  negotiations  on  the  part  of  the  Insurance  company 
were  conducted  by  Warfield.  He  testified  that  Averill  made  application  to 
him  to  buy  the  property,  and  inquired  the  price;  that  witness  replied  that  the 
price  was  9S,5(K);  that  Averill  then  said  he  would  give  $300  for  the  refusal 
of  that  price  for  a  stated  time;  that  Warfield  communicated  this  offer  to  Slee, 
apd  Slee  was  not  satisfied  with  the  price;  that  Slee  then  said,  if  Warfield 
could  get  a  sufficient  amount  for  the  propeiiy  to  reduce  his  indebtedness  to 
the  insurance  company  to  $8,000,  he  would  approve  the  sale  and  give  a  quit* 
claim  deed.  As  the  insurance  company  figured  up  the  indebtedness  of  Slee 
at  $7,680.  this  would  require  the  property  to  be  sold  for  $4,680.  Warfield 
then  notified  Averill  that  he  could  have  the  property  for  $1,680,  and,  with  the 
insurance  company's  deed,  a  quitolaim  also  from  Slee.  Averill  accepted  the 
offer.  The  insurance  company  executed  a  quitolaim  to  Averill,  but  Slee  re- 
fused to  do  so.  Then,  before  any  deed  was  delivered  or  payment  made,  an  agree- 
ment in  writing  was  entered  into,  which  is  hereafter  set  out.  Warfield,  among 
other  things,  said:  "The  contract  was  executed  at  the  suggestion  of  Averill, 
as  we  did  not  have  a  quitolaim  from  Mr.  Slee."  And  Crawford,  agent  for 
the  railroad  company,  testified,  speaking  of  Slee's  claim  to  the  property,  and 
bis  refusal  to  quitolaim:  "I  thought,  from  the  statement  and  the  lo^ks  of  it, 
that  the  insurance  company's  title  was  good,  but  took  this  precaution  of  the 
agreement,  in  case  anything  should  develop  in  any  litigation  that  might  come 
up  as  between  them,  [f.  e.,  the  insurance  company  and  Slee,1  and  at  the  same 
time  decided  to  go  on  with  the  condemnation  proceeding."  And  again  he 
said:  "When  this  contract  was  executed  by  the  insurance  company,  I  author- 
ized the  sale,  and  it  was  closed  by  the  delivery  of  the  papers  to  Averill,  and 
his  payment  of  the  money."    The  agreement  reads  as  follows: 

"Memorandum  of  agreement  made  this  twenty-fourth  day  of  March,  A.  D. 
1880,  between  the  Union  Mutual  Life  Insurance  Company  and  Albert  J. 
Averill,  witnesseth,  that  whereas,  the  said  Averill  has  purchased  from  the 
said  company,  for  the  sum  of  forty-six.  hundred  and  eighty  dollars,  the  fol- 
lowing described  real  estate,  situate  in  the  city  of  Chicago,  eounty  of  Cook, 
and  state  of  Illinois,  to-wit:  Lot  number  one,  (1,)  in  block  nine,  (9,)  Asses- 
sor's Second  division  of  the  east  fraction  of  the  north-east  quarter  ol!^  section 
twenty-one,  (21,)  township  thirty-nine  (89)  north,  range  fourteen  (14)  east 
of  the  third  principal  meridian;  also,  so  much  of  lots  eleven  (ll)'snd  twelve, 

il2,)  In  block  two,  (2,)  in  Wilder's  Xorth  addition  to  Chicago,  described  as 
ollows,  to-wit:  Beginning  at  the  north-west  corner  of  said  lot  one,  (1,)  and 
running  thence  west  to  the  center  line  of  the  alley  between  Third  and  Fourth 
avenues,  thirty  feet,  more  or  less;  thence  south,  on  an  extension  of  said  center 
line,  sixty  feet ;  thence  east,  parallel  with  the  north  line  of  lot  tliereby  de- 
scribed, to  the  west  line  of  lot  two,  (2,)  in  said  block  nine,  (9,)  of  said  Asses- 
sor's division;  thence  north,  on  the  west  line  of  said  lots  (1)  and  two,  (2,)  in 
said  block  nine,  (9,)  sixty  feet,  to  the  place  of  beginning, — the  title  to  which 
land  was  acquired  by  the  said  company  by  virtue  of  a  sale  made  under  and  by 
virtue  of  the  power  of  sale  contained  in  a  cei-tain  trust  deed  given  by  William 
J.  Slee  and  wife  to  Levi  D.  Boone,  dated  June  4,  A.  D.  1870,  and  recorded  in 
the  recorder's  office  of  said  county  of  Cook,  in  Book  566  of  Deeds,  page  118, 
and  in  Book  851  of  Records,  page  S17.  And  whereas,  the  said  William  J. 
8Iee  has  placed  on  record  in  said  recorder's  offloe  a  notice  to  the  effect  that  he 
claims  the  right  to  redeem  said  property  from  said  sale,  the  validity  of  which 
claim  the  said  compHny  denies:  Now,  therefore,  it  is  agreed  that  in  the  event 
of  redemption  made  by  said  Slee,  his  heirs,  executors,  administrators,  or  assigns, 
of  the  property  described  in  said  trust  deed,  the  said  Averill.  his  heira  or 
assigns,  shall  be  entitled  to  have  and  receive  out  of  the  redemption  money 
paid  by  Slee,  his  heirs,  executors,  administrators,  or  assigns,  the  said  sum  of 
forty-six  hundred  and  eighty  dollars,  with  interest  thereon  from  the  day  of 
the  date  thereof,  at  the  rate  of  six  per  ceulum  per  annum,  and  also  whatever 
money  shall,  in  the  event  of  such  redemption,  be  decreed  by  the  court  to  be 
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paid  by  tbe  snid  Slee,  his  heirs,  executors,  administratois,  or  assigns,  for  or 
on  account  of  anj  taxes,  assessments,  or  other  outlays  made  by  tbe  eSid  ATerlH 
upon  the  property  so  as  aforesaid  purchased  by  him. 

"In  witness  whereof  the  said  Union  Mutual  Life  Insurance  Ck>mpany  hath 
caused  this  agreement  to  be  subscribed  by  John  £.  De  Witt,  its  president,  the 
day  and  year  first  above  written. 

"Union  Mutual  Life  Insurancb  Comfant, 

"By  John  E.  De  Witt,  President." 

After  this  instrument  was  executed,  and  probably  on  the  twenty-sixth  of 
April,  1880,  it  and  the  deed  of  the  insurance  company  were  delivered  to  Averill. 
And  Averill  on  that  date,  but  not  until  then,  paid  to  the  insurance  company 
94,680.  It  is  thus  certain  that  any  promise  of  Slee  to  make  a  quitclaim  was 
abandoned,  and  that  the  deed  of  the  insurance  company  was  delivered,  and 
the  money  paid  by  Averill,  on  the  faith  of  this  agreement;  and  it  was,  more- 
over, ther^ore,  impossible  that  either  the  insurance  company  or  tbe  railroad 
company  can  have  been  injured  by  Slee's  failure  to  quitt '  im  further  than 
the  inappreciable  value  of  the  loss  of  time  of  their  agents  in  negotiating  for 
his  quitclaim. 

2.  We  do  not  think,  in  view  of  the  fact  that  Slee  has  always  denied  the  au- 
thoiity  of  the  insurance  company  to  sell  and  convey  this  property,  or  any  in- 
terest in  it,  that  any  acquiescence  in  the  sale  can  be  inferred  because,  in  the 
original  bill,  he  omitted  to  make  the  railroad  company  a  party.  If  he  had 
been  right  in  his  view,  the  deed  of  the  insurance  company  having  been  exe- 
cuted with  notice  of  his  ownership  of  the  title,  would  have  conveyed  nothing 
to  the  railroad  company,  and  be  would  hence  have  been  under  no  necessity  to 
have  noticed  the  transaction  between  these  companies.  It  may  be  conceded 
that  Slee  was  mistaken  as  to  the  law  applicable  to  his  case;  but  since  It  isev- 
ident  that  his  omission  to  make  the  railroad  company  a  party  was  because  of 
that  mistake,  and  not  because  he,  in  fact,  admitted  its  title,  it  can  be  of  no 
importance  here. 

The  averment  in  the  amendment  is  that  the  railroad  company  made  an 
agreement  with  the  insurance  company  "to  purchase  its  intei-est"  (not  the 
title)  in  the  property  described  in  the  trust  deeds,  etc. ;  and  the  prayer  is  "that 
it  may  be  decreed  that  the  title  to  any  land  mentioned  in  this  amendment,  or  in 
the  original  bill,  which  may  have  been  conveyed  by  said  insurance  company 
to  Averill,  and  by  him  to  said  railroad  company,  or  by  said  insurance  com- 
pany to  said  railroad  company  directly,  was  conveyed  with  notice  of  and  sub- 
ject to  all  the  rights  and  equities  of  complainant,  as  stated  in  such  bills."  etc. 
If  this  is,  even  by  implication,  an  acquiescence  by  Slee  in  the  sale,  we  are  un- 
able to  comprehend  the  import  of  the  language  employed.  That  Slee  intended 
to  assert  his  title  as  paramount  to  that  conveyed  by  the  insurance  company,  - 
would  seem  to  be  as  plain  as  language  can  make  it. 

3.  The  testimony  of  Judge  Tuley  settles,  beyond  question,  that  the  insur- 
ance company  and  Slee  intended  to  occupy  towards  each  other,  with  reference 
to  this  property,  the  relations  of  mortgagor  and  mortgagee,  and  not  those  of 
vendor  and  vendee.  He  said:  "The  property  was  to  be  sold  under  the  trust 
deed,  bid  in  by  the  insurance  company,  and  new  papers  were  to  be  made  by 
which  the  loan  would  be  extended.  The  insurance  company  was  to  make  a 
deed  to  Slee,  and  take  a  mortgage  back."  There  is  nothing  in  the  record 
showing  another  and  difCerent  agreement  between  the  parties. 

This  brings  us  to  the  question  whether  Slee,  by  accepting  or  availingof  the 
condemnation  money  iu  the  bands  of  the  county  treasurer,  is  bound  to  accept 
it  as  a  payment  in  full  for  the  condemnation  of  all  the  property  taken  by  the 
railroad  company,  and  as  barring  any  further  claim  on  his  part  to  that  prop- 
erty. In  our  opinion,  it  must  be  answered  in  the  negative.  It  is  in  proof 
that  the  evidence  given  in  the  condemnation  proceeding  related  to  the  entire 
property,  and  that  the  amount  asseEa::d  by  the  jury  was  intended  to  be  the 
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compensation  for  the  entire  propertj-  taken  and  damaged,  though  by  mistake 
the  property  described  in  the  verdict  ia  only  lot  1,  in  block  9,  etc.,  and  that 
judgment  was  rendered  upon  the  verdict  without  discovering  the  mistake; 
and  it  is  contended  that  the  maxim  that  "he  who  seeks  equity  must  do  eq- 
uity" is  applicable,  and,  inasmuch  as  Slee  accepts  compensation  for  the  whole, 
he  must  consent  that  the  whole  is  condemned.  A  little  further  exammation 
into  the  facts  affecting  the  situation  of  the  parties  will  disclose  that  this,  though 
at  first  view  plausible,  is  not  sound. 

This  is  not  a  oase  where  Slee  has  an  election  to  take  the  land  or  the  money, 
as  it  would  have  been  had  the  verdict  and  judgment  been  defective  and  insuf- 
ficient as  to  all  and  every  part  of  the  property  sought  to  be  condemned.  Had 
the  evidence  shown  a  sum  certain  as  compensation  for  the  taking  of  the  en- 
tire property,  but  that  the  verdict  and  judgment  were  defective  and  insuffi- 
cient to  vest  any  right  in  any  part  of  the  property  in  the  petition,  and  Slee 
been  seeking  to  recover  that  sum,  then  he  would  have  been  bound  to  consent 
that  the  railroad  company  should  take  the  entire  property.  He  would,  not 
have  been  concluded  by  the  judgment,  and  he  miglit  have  retained  the  prop- 
erty, but  he  could  not  have  taken  the  money  and  property  both, — treated  the 
propeily  both  as  condemned  and  not  condemned  at  the  same  time.  Taking 
the  condemnation  money  would  have  estopped  him  to  deny  the  condemnation. 
Tovm  V.  Totim  of  Blackberry,  29  111.  137;  Kile  v.  Tovmof  Yellowhead,  80  111. 
208.  The  judgment  here  is  conclusive  against  Slee  as  to  the  property  de- 
scribed in  the  verdict  and  judgment,  and  it  is  therefore  impossible  that  be 
can  make  an  election  to  retain  it,  or  accept  the  compensation  for  its  taking. 
He  can  only  accept  the  compensation.  And,  since  there  is  no  apportionment 
of  any  part  of  the  compensation  assessed  to  the  property  not  described  in  the 
verdict  and  judgment,  it  is  impossible  to  say  that,  by  seeking  or  accepting 
the  compensation  assessed,  Slee  has  elected  to  treat  that  property  as  con- 
demned also. 

It  is  conceded  that  this  verdict  and  judgment  cannot  now  be  amended  in 
this  proceeding.  It  is  to  be  kept  in  mind  that  the  proceeding  is  in  invitum, 
that  tlie  defendant  therein  is  consenting  to  nothing,  and  that  upon  that  party 
seeking  to  divest  his  title  is  the  burden  of  showing  a  verdict  and  judgment 
having  that  effect.  This  is  elementary,  and  too  familiar  to  need  the  citation 
of  authority  in  its  support.  The  railroad  company  is  alone  responsible  for 
any  mistakes  that  occurred  in  this  proceeding.  It  should  have  taken  steps  in 
the  county  court  to  have  corrected  the  judgment.  It  was  not  bound  to  take 
the  property  after  condemnation.  If  it  deemed  the  compensation  assessed 
was  too  high,  it  was  within  its  discretion  to  decline  paying  or  depositing  the 
amount  assessed  as  compensation,  and  to  abandon  the  condemnation.  Chi- 
cago V.  Barbian,  80  111.  482;  City  of  Bloomington  v.  Miller,  84  111.  621.  But 
the  evidence  shows  that  the  compensation  here  assessed  was  deposited  with 
the  county  treasurer,  by  the  proper  agent  of  the  railroad  company,  after  it 
was  known  what  property  was  described  in  the  verdict  and  judgment,  and 
that  this  compensatiou  was  assessed  for  the  taking  of  that  property  only. 
Andrew  Crawford,  the  agent  of  the  railroad  company  having  in  charge  the 
procuring  of  right  of  way,  depot  grounds,  etc.,  testified:  "I  was  aware  that 
the  record  of  the  judgment  in  the  condemnation  suit  showed  only  lot  1  before 
I  paid  the  money  to  the  treasurer,  and  took  out  a  writ  of  possession.  The 
reasons  that  induced  me  to  do  so  were  that  it  was  necessary  for  the  company 
to  obtain  possession  of  the  property;  and  after  fully  considering  it  myself, 
and  consulting  our  attorney,  it  was  thought  best  and  safe  to  make  the  deposit 
This  sliould  estop  the  company  from  saying  that  the  compensation  deposited 
was  for  otlier  than  the  property  described  in  the  verdict  and  judgment." 

Moreover,  the  constitution  guaranties  "that  private  property  sliall  not  be 
taken  or  damaged  for  public  use  without  just  compensation.  Such  compen- 
sation, when  not  made  by  the  state,  shall  be  ascertained  by  a  juiy,  as  shall  be 
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prescribed  by  law."  Section  18,  art.  2.  BTo  jury  haa  ascertained  here  th3 
"just  compensation"  for  taking  the  property  not  described  in  the  verdict  and 
judgment.  And  to  take  the  property  from  Slee  because  he  elects  to  take  a 
sum  assessed  on  evidence  given  without  reference  to  the  property  described  in 
the  verdict  and  judgment,  and  that  not  described  in  them,  in  gross,  would 
plainly  be  violative  of  this  clause  of  the  constitution,  for,  there  being  no  ap- 
portionment of  the  compensation  in  respect  of  the  different  pieces  of  property, 
there  is  no  opportunity  of  an  election  either  to  take  equivalents;  and  Slee 
would  be  compelled  to  reject  all  compensation  for  the  property  described  in 
the  verdicts  and  judgment,  or  to  abandon  his  owneraliip  of  his  property  not 
described  in  the  verdict  and  judgment.  The  maxim  quoted  can  have  no  ap- 
plication to  such  a  case. 

The  question  next  in  order  is,  what  interest  in  the  property  pa.ssed  by  .the 
deed  of  the  insurance  company?  It  is  contended  on  behalf  of  the  railroad 
company  that,  if  a  perfect  title  did  not  pass,  at  least  the  interest  of  the  itisur- 
ance  company  as  mortgagee  passed.  This  is  controverted  by  counsel  for  Slee, 
who  contend  that,  inasmuch  as  there  was  no  assignment  of  the  debt,  nothing 
oould  pass  by  the  deed  of  the  mortgagee.  Where  the  debt  is  evidenced  by  an 
instrument  separate  and  distinct  from  tlie  mortgage,  as,  for  instance,  a 
promissory  note  or  bond,  the  rule  in  this  state  undoubtedly  is  that  the  assign- 
ment of  the  debt  carries  tlie  mortgage  with  it,  and  the  mortgjage  can  have  no 
validity  separate  and  apart  from  the  debt,  nor  otherwise  than  as  an  incident 
to  the  debt.  Olds  v.  Cummings,  31  III.  188;  Delano  v.  Bennett,  90  111.  633; 
Towner  v.  McClelland,  110  111.  542. 

But  we  have  seen,  here,  that  the  contract  between  the  insurance  company 
and  AveriU,  executed  at  the  same  time,  and  as  a  part  of  the  transaction  in 
which  the  deed  was  executed,  expressly  provides  that  "in  the  event  of  redemp- 
tion made  by  said  Slee,  his  heirs,  executors,  administrators,  or  assigns,  of  the 
property  described  in  said  trust  deeds,  the  said  Averill,  his  heirs  or  assigns, 
shall  be  entitled  to  have  and  receive  out  of  the  redemption  money  paid  by 
said  Slee,  his  heirs,  executors,  administrators,  or  assigns,  the  said  sum  of 
forty-six  hundred  and  eighty  dollars,  with  interest,"  etc.  The  indebtedness 
secured  by  the  deed  of  trust  was,  at  that  time,  long  past  due,  and  we  are 
therefore  of  opinion  that  this,  in  equity,  amounts  to  an  assignment  of  so  much 
of  the  indebtedness  for  which  the  deed  having  effect  as  a  mortgage  stands  as 
security. 

The  next  question,  then,  is  whether,  being  to  this  extent  an  assignee  of  a 
mortgagee,  the  railroad  company  was  an  indispensable  party  to  the  accounting 
before  the  master  in  chancery.  To  our  minds  it  is  clear  that  it  was.  It  was 
interested  in  showing  tliat  Slee's  indebtedness  was  equal  to  or  greater  than  the 
amount  it  was  to  receive  from  the  insurance  company  upon  Slee's  redemption, 
for  upon  that  depended  the  extent  of  its  mortgage  security.  If  Slee,  upon  ac- 
counting, owed  the  insurance  company  nothing,  then  the  railroitd  company 
could  receive  nothing;  the  property  would  bo  Slee's  without  the  payment  of 
anything  by  him;  and  in  proportion  as  the  amount  of  Slee's  indebtedness 
should  be  found  to  be  less  than  the  auiount  to  be  refunded  by  the  insurance 
company  to  Averill,  would  the  amount  the  railroad  company  would  receive  in- 
that  event  be  reduced.  The  rule  is  that,  on  the  hearing  before  the  master  in 
chancery,  "the  parties  have  the  same  right  to  be  heard  by  themselves  or  by 
counsel,  to  introduce  evidence,  cross-examine  witnesses,  and  to  take  the  vari- 
ous steps  authorized  by  law,  as  if  the  hearing  was  before  the  chancellor  in- 
stead of  the  master. "  Whiteside  v.  Pvlliam,  25  111.  285.  To  like  effect,  see, 
also,  McClay  v.  Norrls,  4  Oilman,  370. 

The  record  shows  that  the  railroad  com|>any  objected,  on  the  hearing  before 
the  master  in  chancery,  to  the  reading  of  evidence  of  certain  witnesses  pro- 
duced by  Slee,  and  that,  to  remove  all  grounds  for  objections,  Slee  pro- 
duced some,  and  offered  to  produce  all,  of  said  witnesse's,  to  enable  the  railroad 
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company  to  cross-examine  them.  This  was  after  the  witnesses  had  all  been 
examined.  The  master  in  chancery  thereupon  overruled  the  objection.  The 
same  objection,  supported  by  affldavits  that  the  witnesses  had  been  examined 
in  the  absence  of  the  railroad  company,  and  without  notice  to  it,  was  renewed 
In  the  circuit  court;  and  Slee  there  again  offered  to  produce  the  witnesses  for 
cross-examination  by  the  railroad  company,  but  no  witnesses  were  actually 
produced  by  the  railroad  company  for  that  purpose.  Th6  court  took  the  mo- 
tion under  advisement  until  the  bearing,  and  then  overruled  it.  t 

We  think  there  was  error  in  this  ruling.  The  party  is  entitled  to  bepresen 
and  listen  to  the  testimony  of  the  witness,  as  it  is  detailed  by  him  in  chief, 
and  to  then,  or  as  soon  thereafter  as  convenience  will  admit,  cross-examine 
him.  And  it  does  not  cure  the  error  of  denying  this  opportunity,  to  allow 
hiiq,  at  some  subsequent  day,  to  have  tlie  witness  brouglit  before  the  master 
in  chancery  for  his  cross-examination.  It  is  important  that  a  party  shall  be 
allowed  an  opportunity  to  confront  witnesses  wlio  may  testify  against  him 
while  giving  their  direct  evidence. 

The  insurance  company  contends — First.  The  sale  of  the  premises  from  the 
insurance  company  to  Averill,  on  behalf  of  the  railroad  company,  was  as- 
sented to  by  Slee,  and  he  is  therefore  estopped  from  charging  the  insurance 
company  other  than  the  $4,680,  as  upon  the  date  it  was  paid.  Second.  The 
ground  taken  by  Slee  in  his  original  and  fii-st  amended  bill,  that  the  insurance 
company  ought  not  to  have  possession  of  the  fund  in  the  hands  of  the  county 
treasurer,  debars  his  claim  that  it  shall  be  credited  as  of  the  twenty-seventh 
of  December,  1880.  As  to  the  ground  upon  which  the  first  of  these  conten- 
tions rests,  it  is  enough  to  repeat  that  we  hold  the  sale  by  the  insurance  com- 
pany to  Averill  was  not  assented  to  by  Slee.  It  is  true,  as  has  been  seen, 
that  there  is  evidence  that  Slee,  at  the  outset,  verbally  said  to  War&eld  that 
he  might  sell;  but  he  subsequently  refused  to  make  a  quitclaim;  and  a  sale 
was  thereafter  concluded  between  the  insurance  company  and  Averill,  disre- 
garding the  claim  of  Slee.  As  to  the  second  contention,  the  insurance  com- 
pany has  had  the  use  of  the  $4,680,  and  as  to  that  it  would  seem  proper  that 
it  should  be  charged  with  interest.  But  that  is  all  of  the  money  that  it  has 
actually  used;  and,  since  Slee  was  asking  that  it  be  enjoined  from  collecting 
or  receiving  the  money  in  the  hands  of  the  county  treasurer  until  the  last 
amendment  of  his  bill,  it  hardly  lies  in  his  mouth  to  say  that  it  ought,  never- 
theless, to  have  obtained  and  used  the  money.  In  doing  precisely  what,  up 
to  the  last  amendment,  he  was  insisting  it  should  do,  it  has  been  guUty  of  no 
fault  of  which  he  can  complain.  Slee's  account  should  be  credited  with  the 
S4,680  as  of  the  date  the  insurance  company  received  it,  and  with  the  residue 
as  of  the  date  of  Slee's  last  amendment  to  his  bill. 

The  only  remaining  question  which  we  deem  it  necessary  to  notice  is 
whether  the  court  should  have  required  a  condemnation  of  the  property  in- 
cluded in  the  petition  for  condemnation,  but  omitted  from  the  verdict  and 
judgment.  Proceedings  to  condemn  property  under  the  eminent  domain  act 
are  legal,  not  equitable.  Either  party  is  entitled  to  have  a  jury,  and  the  in- 
troduction of  evidence  and  mode  of  conducting  the  trial  after  the  jury  is  im- 
paneled is  according  to  the  rules  and  practice  in  trials  at  law.  We  think  it 
would  be  inconvenient,  and  subserve  no  useful  purpose,  for  a  court  of  equity 
to  take  charge  of  such  a  trial.  It  would  have  to  remit  it  to  a  court  of  law, 
and  could  only  receive  and  act  upon  the  judgment  of  tliat  court  after  judg- 
ment rendered.  We  think  it  is  best  to  remit  the  parties  to  the  proper  forum 
in  the  first  instance.  It  wiU  only  impose  upon  the  railroad  company  the  bur- 
den of  again  inaugurating  condemnation  proceedings,  instead  of  allowing  it 
to  proceed  to  the  assessment  of  compensation  and  damages  under  the  plead- 
ings in  this  record. 

The  decree  is  affirmed,  except  as  to  that  part  relating  to  the  taking  of  the 
account.    That  part  of  the  decree  relating  to  the  taking  of  the  account  ia  re- 
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versed,  and  the  cause  is  remanded,  with  directions  to  the  elrcnit  court  to  pro* 
oeed  and  talce  the  account  between  the  respective  parties  anew,  In  conformity 
with  the  views  herein  expressed.  Affirmed  in  part,  and  reversed  in  part,  and 
lemanded. 


a«  Mamu  B7»)  ^ 

SmjsvAS  and  others  v.  Crrr  of  Faix  Bivsb. 
{Bupreme  JyMeial  Oourt  ttf  ib$»aehtuett$.    Bristol.    June  29,  1887.) 

L  MinnoiPAL  CoaposATiom— Ripar  or  STRXcn— Rkmbdt  of  ABOTTita. 

The  mayor  and  aldermen  of  a  city  made  an  order  merely  directing  cnrbing  to  ba 
laid  upon  a  certain  streets  and  the  superintendent  of  streets,  in  execating  the  order, 
lowered  the  grade  of  a  portion  of  the  street  to  the  grade  iized  by  the  origpnal  order 
laying  out  the  street;  it  never  having  been  eraded  in  accordance  withsuchoriginal 
oraer  before,  apparently.  Hdd,  that  the  remedy,  if  any,  of  an  abutter  whose  prop- 
erty was  injured  by  such  lowering  of  the  grade,  and  who  had  notaoiuht  or  been 
awarded  any  damages  under  the  ori^nal  laying  out,  was  by  prooeedlDgB  under 
Fab.  St.  Mass.  e.  62,  giving  a  remedy  in  case  of  ordinary  repairs,  and  not  under 
chapter  49,  giving  a  remedy  in  case  of  specific  repairs,  so  called. 

3.  Samb— Plkadiko — ADMiasion. 

Whether  the  work  ordered  to  be  done  Is  specific  repairs  or  not,  being  a  qnestion 
of  laWf  the  defendant  is  not  concluded  by  his  answer,  which  admits  that  the  work 
is  specific  repairs. 

Petition  under  Pub.  St.  o.  49.  §  79,  for  damages  sustained  by  the  petitioner 
by  reason  of  an  order  passed  by  Uie  board  of  mayor  and  aldermen,  May  18, 
1885. 

The  answer  denied  each  averment  in  the  petition,  except  tliat  it  admitted 
and  averred  that  the  alleged  order  of  May  18,  1885,  a  duly-recorded  order  for 
specific  repairs,  was  passed  as  alleged,  and  that  in  pursuance  of  said  order. 
and  in  execution  of  the  powers  conferred  thereby,  the  superintendent  of  streets 
laid  said  curbing,  but  did  not  vary  the  legal  grade  of  the  said  street,  as  duly 
established  and  as  appeared  by  the  records  of  said  city  tn  1870,  but  conformed 
to  and  obeyed  the  same,  as  was  his  duty;  that  the  petition  was  not  brouglit 
within  tlie  period  allowed  by  the  statutes,  and  not  within  one  year  from  the 
establisliment  of  said  grade  in  1870,  and  that  the  court  had  no  jurisdiction  of 
the  matters  o'  s&id  petition,  nor  to  grant  its  prayers,  nor  to  proceed  to  a  trial 
by  jury  therein;  that,  if  any  work  had  been  done  except  as  above  stated,  tho 
same  was  illegal,  and  nothing  recoverable  therefor  in  this  proceeding.  TbO' 
order  was  as  follows:  "Ordered  that  the  superintendent  of  streets  be,  and  ho- 
is hereby,  authorized  and  directed  to  cause  to  be  laid  granite  curbing  on  the- 
Dorth  side  of  Bank  street,  from  Seventh  street  to  Chestnut  street. " 

At  the  trial  in  the  superior  court,  before  Thomfson,  J.,  u  appeared  that  on 
December  23,  1870,  the  city  council  laid  out  Bank  street  from  Oak  to  Chest- 
nut, now  Eighth  street,  and  established  its  grade  at  the  time  of  location,  and 
awarded  no  damages.  Said  street  was  petitioned  for,  and  the  petition  filed 
with  the  city  clerk,  April  4, 1870;  and  the  petitioner  Michael  Sullivan's  name 
was  upon  that  petition;  but  he  denied  that  he  signed  the  same,  as  be  could 
not  write,  but  admitted  that  he  wanted  the  street.  It  further  appeared  that 
shortly  after,  and  within  a  year,  the  defendant  removed  Inrge  stones  or  boul- 
ders, and  part  of  a  ledge,  from  said  Bank  street,  coated  the  same  with  gravel 
at  the  surface,  and  put  the  street  in  a  passable  condition;  that  it  was  wrought 
for  gravel,  and  opened  for  public  use,  and  was  used  as  a  public  streetOr  high> 
way.  Alx>ut  two  years  after,  when  stones  began  to  show  through  the  sur- 
face, more  gravel  was  put  upon  the  street,  and  at  other  times  since  then,  up  tO' 
1885,  the  superintendent  of  streets  put  gravel  upon  said  street,  and  kept  it  In 
repair  for  public  travel,  and  it  was  used  as  a  public  highway;  that  said  street 
was  for  a  short  distance  in  front  of  petitioner's  property  from  the  comer  of 
Seventh  street  at  the  grade  as  established  at  the  time  of  opening  said  street. 

"Ihe  order  of  May  18,  1885,  was  executed  by  the  superintendent  of  streets 
npon  the  grade  established  in  1870,  and  the  injury  complained  of  was  occa- 
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sioned  by  the  laying  of  the  curbing,  as  aforesaid.  The  petitioners  owned  all 
the  property  on  the  northerly  side  of  Bank  street,  between  Seventh  and  Eiglilh 
street^,  and  owned  the  same  December  23, 1870.  There  was  evidence  that  the 
defendant  city  made  repairs  upon  Bank  street,  such  as  filling  in  after  the  wa- 
ter-pipes were  laid,  and  a  sewer  constructed,  and  filling  in  cavities  after  tak- 
ing out  large  stones  at  the  time  the  street  was  opened  for  travel.  In  1875, 
water-pipes  were  laid,  and  in  1878  a  sewer  was  constructed  in  Bank  street. 
There  was  no  evidence  of  any  orders  for  specific  repairs  other  than  those 
passed  December  23,  1870,  and  May  18, 1885.  The  city  did  nothing  towards 
working  Bank  street  to  grade  of  1870  up  to  1885.  It  also  appeared  that  the 
petitioner's  land  was  cut  down  in  some  places;  the  deepest  cut  being  3  feet 
10  inches.  The  court  ruled  that  this  was  a  case  of  specific  repairs,  and  that 
the  petition  was  rightfully  brought  under  Pub.  St.  c.  49,  and  that  if  the  jury 
found  that  the  city  had  abandoned  the  grade  as  fixed  in  1870,  and  adopted  the 
grade  as  it  was  just  prior  to  the  order  of  May  18, 1885,  and,  under  said  order 
of  May  18, 1885,  the  superintendent  of  streets  placed  the  curbing  at  the  grade 
as  fixed  in  1870,  and  cut  down  the  sidewalk  to  meet  that  grade,  and  the  peti- 
tioners suffered  damages  thereby,  then  petitioners  might  recover. 

The  jury  returned  a  verdict  for  the  petitioners,  and  the  defendant  alleged 
exceptions. 

2>.  V.  StUlivan,  for  defendant. 

The  law  is  well  settled  that,  where  no  damages  are  awarded,  it  is  equivalent 
to  a  determination  that  none  have  been  sustained.  Monaglev.  County  Uom'rs, 
8  Cusli.  360;  Sisson  v.  New  Bedford,  137  Mass.  255.  Such  damages  are  as- 
sessed by  the  tribunal  which  does  the  a<A,  and  is  of  course  aware  of  what  is 
going  on.  On  the  other  hand,  the  act  of  road  commissioners  or  surveyors  of 
the  highways  creates  no  permanent  condition  of  the  easement,  and  may  be 
changed  next  day,  at  the  notion  of  a  road  surveyor,  and  it  is  not  of  record 
anywhere,  and  until  it  is  actually  done  has  no  potential  or  legal  existence; 
and  for  an  assessment  of  damages  the  act  complained  of  must  be  called  to  the 
attention  of  the  mayor  and  aldermen  by  a  petition.  Such  assessment  could 
not  be  included  in  any  act  of  record.  Such  assessment  never  could  be  made 
till  the  labor  or  work  was  completed,  as  there  would  be  no  description  or  con- 
demnation to  contemplate  in  assessing  damages.  The  two  proceedings  dif- 
fer widely  In  their  l^al  nature,  characteristics,  and  method  of  relief.  The 
statutes  clearly  recognize  the  distinction.  The  jurisdictional  act  of  record  is 
provided  for.  Pub.  St.  Mass.  c.  49,  §§  65, 68-70;  Monagle  v.  County  Voin'n, 
ubi  supra;  Sisson  v.  New  Bedford,  ubi  supra.  See,  also,  Pub.  St.  Mass.  & 
49,  §§  10-12, 15,  16,  20,  32,  58,  59.  An  act  merely  "done  for  repairs,"  with- 
out permanent  enactment,  is  provided  for  in  Pub.  St.  Mass.'c.  52,  §  15. 

The  act  of  the  defendant,  for  which  this  petition  is  brought,  was  such  an 
act  by  a  tribunal  of  record,  and  whatever  work  was  done,  was  done  because 
of  and  in  fulfillment  of  the  order  set  forth  in  the  answer,  viz.,  the  act  of  De- 
cember 23,  1870.  Brddy  v.  Fall  River,  121  Mass.  262;  Sisson  v.  New  Bed- 
ford, ubi  supra.  The  order  of  May  18, 1875,  was  a  benefit  to  the  petitioners' 
property,  and  not  an  injury.  The  defendant,  if  it  so  elected,  might  have 
made  an  assessment  of  betterments  for  laying  said  curbing  and  sidewalk. 
Pub.  St.  Mass.  c.  51,  §  11.  The  case  of  Cambridge  v.  County  Com'rs,  125 
Mass.  529,  was  not  a  case  of  "specific  repairs,"  and  so  distinguishable  from 
the  case  at  bar.  See  Fairbanks  v.  Mayor,  etc.,  of  Fitchburg,  132  Mass.  48; 
Latvrence  v.  Nahant,  136  Mass.  481.  If  any  work  was  done  by  the  superin- 
tendent of  streets  which  in  any  way  injured  the  property  of  the  petitioners, 
unless  within  the  scope  of  the  powers  conferred  upon  him  as  superintendent 
Of  streets,  the  defendant  is  not  liable  for  the  same  in  this  action.  Haskell  v. 
New  Bedford,  108  Mass.  208.  The  questions  submitted  to  the  jury  were 
questions  which  it  had  no  right  to  try.  Riley  v.  Lovxll,  117  Mass.  76;  Pub. 
St.  Mass.  0.  49,  88  44.  105. 
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UM.B. 

Cwnmings  &  MeDonough,  for  petitioners. 

The  respondent  admits  in  Its  answer  that  the  order  of  May  18, 1885,  was 
an  order  for  specific  repairs,  and  this  petition  is  rightfully  brought  under 
Pub.  St.  0.  49,  g  79.  No  damage  having  been  assessed  by  the  mayor  and 
board  of  aldermen  at  the  time  of  the  passage  of  the  order  of  May  18th,  it  was  to 
be  presumed  that,  in  their  opinion,  the  petitioners  would  sustain  no  damage, 
and  the  petitioners  were  entitled  at  once  to  apply  for  a  Jury  without  first  pre- 
senting a  petition  to  the  mayor  and  board  of  aldermen.  Monagle  v.  County 
Com'ra,  8  Cush.  860.  SUaon  v.  New  Bed/ord,  137  Mass.  255.  The  respond- 
ent passed  the  order  of  May  18tb  without  specifying  at  what  grade  the  curb- 
ing was  to  be  laid,  and  aveis  in  its  answer  that,  in  pursuance  of  said  order, 
and  in  execution  of  the  powers  conferred  thereby,  that  the  superintendent  of 
streets  laid  the  curbing  at  the  grade  establislied  in  1870,  and  the  respondent 
is  liable  for  the  acts  so  done  by  the  superintendent  of  streets.  Benjamin  v. 
WheeUr,  8  Qray,  409;  Burr  v.  Leicester,  121  Mass.  241;  BennUtan  v.  Clark, 
'  125  Mass.  216.  The  acts  of  the  defendant  city  in  constructing  the  street, 
and  opening  the  same  to  public  travel  in  1870  at  the  then  existing  grade,  and 
the  subsequent  repairs  and  improvements  made  thereon  with  reference  to  the 
same  grade,  until  the  order  of  May  18, 1885,  was  passed,  were  such  as  to  wai-- 
rant  the  petitioners  in  believing  that  the  grade  established  in  1870  had  been 
abandoned  by  the  city,  so  that  they  were  entitled  to  damages  for  any  change 
of  the  grade  from  what  it  was  prior  to  the  order  of  May  18, 1885.  The  case 
at  bar  is  exactly  in  line  with  Cambridge  v.  County  Com'ra,  125  Mass.  529. 
The  original  construction  in  1870,  and  the  subsequent  r^nirs  made  by  virtue 
of  the  order  of  May  18th,  are  distinctly  independent  proceedings.  Bnoto  ▼. 
Protincetovm,  109  Mass.  123.  The  respondent  cannot  now  disclaim  the  effect 
which  it  intended  and  gave  to  its  order. 

Field,  J.  The  distinction  between  specific  repairs  upon  a  highway  or 
town  way,  ordered  under  Pub.  St.  c.  49,  §  10,  or  §  65,  and  repairing  a  high- 
way or  town  way  by  raising  or  lowering  it,  or  domg  some  other  act  upon  it, 
under  Pub.  St.  c.  52,  §  15,  was  discussed,  and  the  history  of  these  statutes 
carefully  traeed,  in  8isson  v.  New  Bedford,  137  Mass.  255.  Under  the  pro- 
visions of  the  statutes  first  cited,  the  specific  repairs  are  ordered  by  the  per- 
sons authorized  to  lay  out  a  highway  or  town  way,  and  the  damages  are  to  be 
estimated  by  them.  Pub.  St.  o.  49,  §S  15.  16,  82,  68,  79.  Tlie  reason  for 
these  provisions  appears  in  St.  1835,  c.  152,  §  7,  where  they  were  first  enacted 
in  reference  to  highways.  That  section  reads:  "That  whenever  *  *  • 
the  county  commissioners  *  *  *  shall  be  of  opinion  that  the  existing 
highway,  between  the  termini  named  in  the  petition,  can  be  so  far  amended 
as  to  superaede  the  necessity  of  laying  out  a  new  highway,  or  altering  the  lo- 
cation of  existing  ways,  they  shall,  after  due  notice  to  the  towns  interested, 
be  empowered  and  required  to  direct  specific  repairs  to  be  made  in  the  exist- 
ing ways,  so  as  to  promote  the  public  convenience." 

The  commissioners  on  the  revision  of  the  statutes  in  1858  recommended  a 
similar  provision  in  reference  to  town  ways,  and  Gen.  St.  o.  43,  §  59,  enacts 
that  "the  selectmen  of  the  several  towns  may  lay  out  or  alter  town  ways  for 
the  use  of  their  respective  towns,  *  *  *  or  may  order  specific  repairs  to 
be  made  upon  such  ways. "  Where  county  commiss'idners  order  specific  re-, 
pairs  upon  highways  which  occasion  damage  to  persons  or  property,  they  are' 
required  to  "estimate  the  same,  and  make  return  thereof.".  Gen.  St.  c.  43, 
§  15;  Pub.  St.  0.  49,  §  15.  When  selectmen  or  road  commissioners  order 
specific  repairs  upon  town  ways, -the  selectmen  or  road  commissioners  are  to 
determine  the  damages.  Gen.  St.  c.  43,  §  62;  Pub.  St.  o.  49,  §  68.  The  in- 
tention is  tliat  the  repairs  to  be  made  shall  be  specified  in  the  order,  so  that 
the  condition  of  the  way,  after  the  repairs  are  made,  can  be  determined  from 
the  order,  and  the  damages  can  be  assessed  before  the  repairs  are  completed. 
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If  damages  are  not  given  in  the  order  directing  the  specific  repairs,  or  in  th* 
return  made  upon  it,  this  is  held  to  be  an  adjudication  that  no  damages  have 
been  suffered,  and  the  party  aggrieved  may  apply  for  a  jury. 

Fab.  St.  c.  52,  §  15,  is,  in  substance,  a  re-enactment  of  Oen.  St.  o.  44,  g  19, 
and  of  Bev.  St.  o.  25,  §  6;  and  this  provision  was  inserted  in  the  Bevised 
Statutes  in  consequence  of  the  decision  of  Callender  v.  Marsh,  1  Pick.  418. 
The  purpose  of  the  provision  v^as  to  give  to  an  owner  of  property  a  remedy 
when  the  authorities  charged  with  the  duty  of  keeping  a  public  way  in  repair 
raised  or  lowered  the  way,  or  did  any  other  act  upon  it  for  the  purpose  of  re- 
pairing it,  whereby  his  property  was  damaged.  The  land-owner  must  file  a 
petition  with  the  selectmen,  road  commissioners,  or  mayor  and  aldermen  "after 
the  commencement  and  within  one  year  from  the  completion  of  the  work," 
and  an  adjudication  must  be  made  "within  thirty  days  after  the  filing  the 
petition;"  andif  thepetitionerisaggi-ievedby  thee8timateofdamages,or  by  a 
refusal  or  neglect  to  estimate  them,  be  may,  within  one  year  from  the  expira- 
tion of  said  3D  days,  apply  for  a  jury.  See  Pub.  St.  0. 52,  §  16.  The  damage 
accrues  when  the  act  is  done.    Page  v.  Boston,  106  Mass.  84. 

When,  then,  a  change  is  made  in  the  grade  of  a  public  way  in  a  city,  if  it 
is  made  by  an  authority  competent  to  fix  the  grade,  and  the  nature  and  extent 
of  the  change  is  specifically  declared  in,  and  made  a  part  of,  the  record  of  the 
proceedings,  the  repairs  made  in  accordance  therewith  are  regarded  as  spe- 
cific repairs  under  the  statutes  first  cited.  But  if  the  repairs  axe  made  or  or- 
dered by  an  authority  not  competent  to  fix  the  grade  of  the  way,  or  if  made 
or  ordered  by  an  authority  competent  to  fix  the  grade,  and  the  order  does  not 
determine  specifically  the  nature  and  extent  of  ttie  change  to  be  made,  but  the 
way  is  repaired  either  by  an  actual  change  of  grade  or  otherwise,  under  an 
authority  competent  to  direct  the  repair  of  ways,  so  that  they  maybe  safe  and 
convenient  for  travelers,  the  damages  to  property  occasioned  by  such  repairs 
are  recoverable  under  the  statutes  last  cited.  Thurston  T.  City  of  Lyrm,  116 
Mass.  544. 

Without  considering  whether,  under  the  charter  of  the  city  of  Fall  Biver 
in  force  when  the  order  of  May  18,  1885,  was  passed,  the  mayor  and  alder- 
men, without  the  concurrence  of  the  common  council,  could  alter  the  grade 
of  a  street,  (see  St.  1854,  o.  257,  §§  8, 14,)  we  are  of  opinion  that  by  this  or- 
der they  have  not  attempted  to  change  or  fix  the  grade  of  the  streets.  The 
order  passed  is  simply  that  granite  curbing  be  laid  on  the  north  side  of  Bank 
street,  and  is  like  au  order  directing  the  street  to  be  paved,  and  the  cutting 
down  of  the  grade  of  the  street  must  be  regarded  as  a  repair  of  the  street  by 
lowering  its  surface.  Whether  the  grade  originally  established  was  aban- 
doned by  the  city  need  not  be  determined.  If  it  was  not  abandoned,  the  pe- 
titioner's remedy  was  under  the  original  taking,  and  is  qow  gone.  If  the 
original  grade  was  abandoned,  the  petitioner's  remedy  for  lowering  the  actual 
grade  of  the  street,  if  he  now  have  any  against  the  city,  is  under  Pub.  St,  o.  52, 
%  15.  See  Cambridge  v.  County  Com'rs,  125  Mass.  529;  Mitchell  y.  Bridge- 
water,  10  Cush.  411.  The  ruling  of  the  court,  that  the  petition  was  right- 
fully brought  under  Pub.  St.  c.  49,  was  tlierefore  erroneous. 

Apparently  the  petitioner  has  never  presented  any  petition  to  the  mayor  and 
aldermen,  and  therefore  cannot  maintain  the  present  petition;  but,  if  the  fact 
is  otherwise,  he  can  ap^ly  for  leave  to  amend  his  petition.  Brown  v.  Lovoell, 
8  Mete.  172. 

The  facts  proved  raise  a  question  of  law  on  which  the  defendant  is  not  con- 
«lTided  by  its  answer.    Exceptions  sustained. 
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Neabpabb  and  another  v.  Nbwmam,  Jr.,  and  another.* 

(Cburt  of  Appear*  tf  Nett  Tort.    Jane  7, 1S87.) 

Tstran — Lrr»-EnAT«— RKVKBaioir— Ef«ci  or  Qoholaim  Dked. 

Where  F.  N.  ooiiTeyed  certain  real  estate  to  J.  D.  V.  in  trust  to  sell  the  same,  and 
apply  the  proceeds,  during  the  life  of  F.  N.'s  wife,  for  the  support  of  henelf  and 
her  children,  hdd,  that  a  tnbsequent  quitclaim  deed  of  the  property  made  h^  F.  N. 
to  J.  D.  N..  for  the  sole  purpose  of  further  securing  the  Income  to  the  wife  and 
children,  did  not  affect  the  conditions  and  limitations  of  the  original  trust,  but  left 
the  reversionary  estate  in  the  grantor,  where  it  was  before  the  execution  of  the 
quitclaim. 

Appeal  from  general  term  snpreme  court,  Second  department. 
Esek  Cotoen,  for  appellants.    John  D.  Pray  aod  Mr.  Hubbard,  for  respond- 
ente. 

BtrOEB,  0.  J.  The  proof  in  the  case  is  wholly  documeutarj.  and  the  only 
qaestion  arising  thereon  is  whether,  upon  a  proper  construction  of  the  severaJ 
instruments  read  in  evidence,  Franklin  Newman  retained  a  reversionary  in- 
terest  in  the  property  thereby  transferred,  after  the  trust  purposes  for  which 
he  had  conveyed  it  were  satisfied.  Perhaps  a  more  accurate  statement  of  the 
question  presented  would  be  whether  certain  real  estate  once  conveyed  by  him 
to  a  trustee  ft>r  specific  purposes  was  exempted  from  the  limitations  and  con- 
ditions ot  the  trust  by  a  subsequent  deed  and  agreement  between  the  same 
parties. 

The  case  shows  that,  prior  to  the  year  1864,  l^ewman  and  his  wife  lived  un- 
happily together,  and  were  desirous  of  making  an  arrangement  by  which  they 
could  live  separately.  They  were  the  parents  of  four  children,  whom  it  was 
thought  desirable  should  reside  with  and  be  supported  by  the  mother.  New- 
man had  therefore  given  to  his  wife  $9,C0O;  and,  being  willing  to  provide 
more  largely  for  her  support,  on  the  seventh  day  of  December,  1864,  entered 
into  a  tripartite  agreement  with  his  wifeand  one  John  D.  Neef  us,  as  trustee, 
whereby  he  conveyed  to  said  Neef us,  and  his  successors  and  assigns,  18^  lots 
<d  land  in  the  ci^  of  Bro(riclyn,  to  be  held  and  used  by  such  trustee  for  the 
foUowing  purposes  and  conditions,  viz. :  To  sell  and  convey  the  same,  and  in- 
vest the  proceeds  in  bonds  of  the  United  States,  or  of  the  state  of  New  York, 
and  pay  the  income  thereof  to  Harriet  Newman  during  her  natural  life  for 
her  support  and  that  ^  her  four  children.  This  deed  and  agreement  was  duly 
recorded  hi  the  r^ister's  ofBce  of  Kings  county,  December  9, 1864.  Within 
a  year  thereafter,  the  parties,  having  determined  that  the  peace  and  happiness 
of  Newman  and  his  wife,  and  of  their  children,  would  be  promoted  by  an  ab- 
solute divorce,  on  April  8,  1865,  entered  into  another  agreement  l)etween  each 
other,  and  with  NeedPus,  for  the  purpose  of  promoting  such  divorce.  In  this 
agreement  it  was  recited  that  Newman  desired  to  make  still  further  provision 
for  his  wife  and  children  than  was  made  in  the  previous  trust  deed,  and  for 
that  purpose,  upon  condition  that  said  Harriet  should  faithfully  perform  the 
covenants  therein  contained,  agreed  "to  quitclaim  to  said  Neef  us  all  his  right, 
title,  and  interest  to  and  in  the  certain  thirteen  and  a  half  lots  previously  con- 
veyeid  to  said  Neefus."  He  also  agreed,  upon  the  same  condition,  to  give  to 
Neefns,  for  the  use  of  said  Harriet,  a  bill  of  sale  of  certain  furniture,  to  pay 
certain  biUs  for  board  of  the  children,  to  pay  Neefus  $300  a  year  for  the  sup- 
port and  education  of  each  of  two  of  Newman's  children  until  they  should  re- 
spectively become  of  age,  to  execute  and  deliver  his  own  bond  for  $2,000,  with 
collateral  security,  for  the  payment  of  such  allowances.  It  is  provided  that 
"said  quitclaim  deed,  also  said  bond  with  collateral,  and  the  bill  of  sale,  all  to 
be  put  in  escrow,  (said  Neefus  the  party,)  to  be  delivered  when  said  Harriet 
faithfully  performs  all  her  covenants  hereinafter  contained,  but  to  be  returned 

>  Beversing  M  Hun,  682. 
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to  said  Newman  if  not  so  performed."  Certain  covenants  are  then  made  by 
Harriet  that  she  will  facilitate  the  proceedings  for  a  divorce  by  aU  means  in 
her  power;  that  out  of  the  provisions  heretofore  and  herein  made,  she  will 
support  herself  and  her  children ;  and  that,  neither  by  herself  nor  the  children, 
will  she  run  up  bills,  or  incur  delits  in  Newman's  name.  It  was  further  pro- 
vided that,  in  case  Harriet  should  fail  to  perform  her  several  covenants,  the 
agreement  should  bedeelared  null  and  void,  and  Neefus  should  deliver  back  to 
Newman  the  quitclaim  deed,  bond,  and  collateral,  and  bill  of  sale;  but,  in  case 
Harriet  performed  her  covenants  to  facilitate  such  divorce,  then  said  ptipers  de- 
livered to  Neefus  in  escrow,  "shall  become  operative,  and  in  full  force  and 
effect."  It  is  then  further  provided  "that  the  furniture,  taken  together  with 
the  several  valuable  properties  heretofore  conveyed  to  said  Harriet,  or  caused 
to  be  conveyed,  or  in  trust' for  her  and  children's  benefit,  shall  be,  and  hereby 
is,  taken  in  full  satisfaction  and  bar  of  and  to  all  or  any  claims  whatsoever  on 
said  Newman,  whether  for  her,  said  Harriet's,  own,  or  children's  account." 

A  quitclaim  deed,  dated  April  17,  1865,  from  Newman  to  Neefus,  and  to 
his  heirs  and  assigns,  of  the  13^  lots  of  land,  was  also  put  in  evidence.  This 
deed  was  duly  recorded  in  the  clerk's  office  of  Kings  county  on  April  18, 1865. 
The  next  instrument,  in  chronological  order,  put  in  evidence,  was  a  warranty 
deed,  dated  April  13,  1868,  from  Mary  Jarvis  and  Bavid  B.  Jarvis,  her  hus- 
band, of  a  house  and  lot  on  Jefferson  street,  Brooklyn,  to  "John  D.  Neefus, 
as  trustee  by  and  under  a  deed  of  trust  from  Franklin  and  HarrietNewman," 
fur  the  consideration  of  $6,500. 

Next  follows  an  agreement  made  on  January  18,  1872,  between  Franklin 
Newman  of  the  first  part,  Harriet  Newman  of  the  second  part,  John  D. 
Neefus  of  the  third  part,  and  Franklin  Newman,  Jr.,  of  the  fourth  part. 
This  agreement  embraces  the  following  recitals:  "Whereas,  by  a  certain  deed 
of  trust  made  between  the  parties  hereto  of  the  first,  second,  and  third  parts, 
bearing  date  the  seventh  day  of  December,  1864,  *  *  •  the  said  party  of 
the  third  part  received  certain  real  and  personal  property  in  trust  for  certain 
purposes  therein  mentioned;  and  whereas,  such  property,  so  received  in  trust 
by  said  party,  has  been  sold,  and  the  proceeds  thereof  have  all  been  invested 
in  a  house  and  lot  in  Jefferson  street,  near  Ormond  place,  in  the  said  city  of 
Brooklyn,  and  in  four  United  States  six  per  cent,  bonds  of  one  thousand  dol- 
lars each ;  and  whereas,  at  the  request  of  the  said  parties  of  the  first  and  sec- 
ond parts,  and  with  the  consent  of  the  said  parties  of  the  third  and  fourth  parts, 
the  said  party  of  the  fourth  part  is  to  be  substituted  as  trustee  in  the  place 
and  stead  of  the  said  party  of  the  third  part,  subject  to  all  the  covenants  and 
-conditions  in  said  trust  deed  contained;  and  whereas,  the  said  party  of  the 
third  part  has  conveyed  to  said  party  of  the  fourth  part,  by  deed  bearing  even 
date  herewith,  the  house  and  lot  in  Jefferson  street,  and  has  also,  simultaneously 
with  the  execution  hereof,  delivered  to  said  party  of  the  fourth  part  the  said 
four  United  States  bonds  for  one  thousand  dollars  each,  being  all  the  property, 
money,  or  proceeds  in  the  hands  or  possession  of  said  party  of  the  third  part 
under  and  pursuant  to  said  deed  of  trust."  In  consideration  of  the  prem- 
ises it  was  then  provided  that  the  parties  of  the  first  and  second  parts  should 
release  and  discharge  the  party  of  the  third  part  from  all  claims  and  demands 
whatsoever.  The  party  of  the  third  part  did  thereby,  also  in  consideration  of 
the  premises,  "transfer,  assign,  and  set  over  to  said  party  of  the  fourth  part 
the  said  Jefferson-street  house  and  United  States  bonds,  and  all  and  every 
right,  claim,  or  demand  which  he  may  or  shall  have  for  or  by  reason  of  said 
deed  of  trust,"  and  the  said  party  of  the  fourth  part,  in  consideration  of  the 
conveyance  to  him  of  the  said  house  and  lot,  and  of  the  delivery  of  said  bonds, 
did  "consent  and  agi-ee  to  take  said  house  and  lot  and  bonds,  and  hold  the 
same  as  trustee,  pursuant  to  the  covenants  and  conditions  in  said  trust  deed 
contained,  in  the  place  and  stead  of  the  said  party  of  the  third  part."  On  the 
same  day,  "John  D.  Neefus,  individually  and  as  trustee  by  and  under  a  deed 
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of  trast  from  Franklin  and  Harriet  Newman, "  and  Mary  Ann,  his  wife,  con- 
veyed by  quitclaim  deed  all  of  the  estate,  right,  title,  and  interest,  both  in  law 
and  equity,  of,  in,  or  to  the  house  and  lot  on  Jefferson  street  to  "Franklin 
Newman,  Jr.,  as  trustee,  in  place  and  stead  of  said  John  D.  Neefus,  under 
said  deed  of  trust,"  and  to  his  successors  and  assigns,  forever. 

From  tills  time  forward,  it  would  seem  that  Franklin  Newman,  Jr.,  acted 
as  trustee  under  the  original  trust  deed  until  the  death  of  Harriet  Newman, 
which  occurred  in  July,  1882.  Harriet  Newman  left  a  will  by  which  she  de- 
mised all  of  her  property  to  her  daughter  Mary  and  her  son  Franklin,  and  ap- 
pointed her  son  Franklin  sole  executor  of  her  will.  On  December  9,  1882, 
Franklin  Newman,  claiming  to  be  the  reversionary  owner  of  the  property  held 
by  Franklin  Newman,  Jr.,  conveyed  it  to  the  plaintiffs,  and  this  action  was 
brouglit  by  them  to  recover  possession  of  the  same. 

The  effect  of  the  deed  and  trust  agreement  of  December,  1864,  was  to  cre- 
ate a  valid  power  in  trust  to  convert  the  hind  into  money,  and  invest  the  pro- 
ceeds in  securities  in  which  Harriet  Newman  was  to  have  a  life-estate  only. 
Belmont  v.  O'Brien,  12  N.  Y.  895.  The  reversionary  interest  in  the  land, 
not  having  been  conveyed  by  such  instrument,  remained  in  the  creator  of  the 
trust,  and,  upon  the  death  of  Harriet  Newman,  reverted  to  him  under  the 
provisions  of  the  statute.  8  Rev.  St.  (7th  £d.)  p.  2182,  §  62.  It  is  also 
quite  clear  that  the  limitations  and  conditions  of  the  attempted  trust  followed 
the  property  into  which  the  estate  was  converted,  and  it  became  subject  to  the 
same  rules  of  reversion  which  pertained  to  that  originally  conveyed.  BeU 
mont  V.  O^Btien,  supra.  These  propositions  were  assumed  to  be  correct  by 
both  the  general  and  special  terms  in  their  consideration  of  the  case,  and  may 
be  regarded  as  conclusively  settled. 

It  was,  however,  held  by  the  general  term  tliat  Franklin  Newman,  by  the 
execution  and  delivery  of  the  quitclaim  deed  of  April  17,  1865,  transferred 
to  Neefus  his  reversionary  interest  in  the  trust  fund,  and  that  it  then  became 
vested  absolutely  in  Neefus,  and  still  remains  in  him,  or  the  trustee,  Frank- 
lin Newman,  Jr.,  who  was  substituted  in  his  place.  The  defendants' answer 
alleges  impliedly,  if  not  directly,  that  this  reversionary  estate  was  held  by  the 
trustee  for  the  benefit  of  Harriet  Newman,  and  upon  her  death  descended  or 
was  distributable  to  her  three  children,  and  the  issue  of  the  fourth,  who  had 
died.  This  contention  is  hardly  sustainable  in  view  of  the  fact  that  Harriet 
Newman  left  her  property,  by  will,  exclusively  to  two  of  said  children,  and 
any  reversion  to  which  she  was  entitled  is  apparently  controlled  by  its  provis- 
ions. This  result  is  claimed  to  be  produced  by  the  provisions  of  the  agree- 
ment of  April  8,  1865,  which  it  is  argued  created  a  trust  in  the  reversionary 
estate  for  the  benefit  of  Harriet  Newman. 

We  are  of  the  opinion  that  no  trust  was  created  by  that  agreement,  and 
that  under  it  Neefus  acquired  a  mortgage  interest  only,  which  became  satis- 
fied in  1871  by  the  performance  of  the  obligation,  and  the  arrival  of  Franklin 
and  Mary  at  maturity,  and  the  termination  of  the  period  for  paying  annuities 
for  tlieir  support.  The  case  was  considered  at  the  general  term  upon  the  the- 
ory that  its  determination  depended  solely  upon  the  effect  to  be  ascribed  to 
the  quitclaim  deed  unaffected  by  the  contemporaneous  agreement,  and,  as 
thus  viewed,  might  afford  some  reason  for  doubt  as  to  its  true  solution. 

A  careful  consideration  of  the  provisions  of  that  agreement,  however,  leads 
to  the  conviction  that  there  was  no  intention  on  the  piu-t  of  Newman,  or  his 
wife,  to  vest  any  personal  interest  in  the  property  in  Neefus.  It  was  con- 
veyed to  him,  indeed,  but  it  was  conveyed  for  a  purpose  which  it  is  the  duty 
of  the  court  to  discover  and  enforce  if  consistent  with  the  rules  of  law.  This 
purpose  is  clearly  disclosed  by  an  examination  of  the  provisions  of  the  agree- 
ment. Among  other  things  it  appears  therefrom  that  the  sole  consideration 
for  the  deed  was  furnished  by  Htirriet  Newman,  and  its  object  was  declared 
to  be  "to  make  still  further  provision  for  said  wife  and  four  children."    It 
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was  also  provided  that  Keetas  should  reconvey  the  property  to  Kewman  in 
case  the  satd  Harriet  "should  fail  to  comply  with  or  perform  in  good  faith  her 
part  of  the  covenants  herein  contained;"  and,  finally,  it  was  declared  that  "said 
quitclaim  deed,  also  said  bond  with  collateral  and  the  bill  of  sale,  all  to  be 
in  escrow,  (said  Neefus  the  party,)  to  be  delivered  when  said  Harriet  faith- 
fully performs  all  her  covenants  hereinafter  contained." 

The  delivery  here  spoken  of  was  a  delivery  to  Neefus  to  take  the  place  of 
the  conditional  delivery  there  made,  because  it  obviously  was  not  intended 
that  Harriet  Newman  was  to  take  Franklin  Newman's  bond,  or  the  judgment 
assigned  as  collateral  thereto,  or  the  bill  of  sale  of  the  furniture  transferred 
"for  her  use,"  which  are  therein  spoken  of  in  connection  with  the  quitclaim 
deed.  The  idea  that  the  property  was  to  be  conveyed  to  Newman  if  Harriet 
failed  to  perform  her  contract  is  inconsistent  with  the  theory  of  any  personal 
interest  in  Neefus,  while  it  was  essential  to  the  performance  of  his  trust,  as 
well  as  the  enforcement  of  the  security,  that  he  should  have  the  title  of  the 
property  with  the  power  of  converting  it.  On  the  other  hand,  if  the  reversion 
had  been  intended  °to  be  given  to  Neefus  in  trust  for  Harriet  Newman,  the 
legal  estate  would  have  vested  immediately  in  her  by  force  of  the  forty-ninth 
section  of  the  statute;  and,  the  life-estate  and  reversion  uniting  in  the  same 
person,  the  former  would  have  merged  in  the  latter,  thus  destroying  the  trust. 
That  this  was  not  intended,  is  shown  by  the  repeated  declarations  of  the  par- 
ties as  to  the  continued  existence  of  the  trust  of  1864.  It  matters  not  whether 
the  provisions  of  the  agreement  weie  all  valid  or  not;  for,  when  the  object  of 
the  inquiry  is  to  ascertain  the  interest  of  the  parties  in  making  a  contract, 
their  meaning  is  as  much  revealed  by  the  expression  of  invalid  as  valid  pro- 
visions, and  the  court  will  avail  itself  of  every  lawful  means,  and  ascertain 
and  give  effect  to  the  intention  of  the  parties,  if  not  contrary  to  the  law.  It 
seems  quite  dear,  therefore,  that  the  object  of  the  deed  was  simply  to  fur- 
nish additional  security  to  Harriet  Newman  that  Franklin  Newman  should 
promptly  make  the  additional  payments  of  income  which  he  became  liable  to 
pay  by  the  agreement. 

It  certainly  was  not  intended  that  Neefus  should  take  the  reversionary  in- 
terest for  himself,  and  there  is  no  color  of  a  provision  in  the  agreement  by 
which  Harriet  Newman  was  entitled  to  take  it.  Neefus  received  the  prop- 
erty in  question  simply  as  a  security  for  the  performance  of  Newman's  agree- 
ment, to  be  returned  to  Newman  when  the  object  of  the  transfer  had  been 
satisfied.  The  practical  construction  given  to  this  conveyance  and  agreement 
by  the  subsequent  dealings  and  conduct  of  the  parties,  and  the  vanons  con- 
tracts executed  between  them,  is  quite  controlling  as  to  their  real  intention  in 
making  it.  The  13}  lots  were  converted  into  money,  amounting,  presumably, 
to  about  89,000.  Six  thousand  five  hundred  dollars  of  this  sura  was  invested 
in  the  house  and  lot  on  Jefferson  street,  the  title  to  which  was  taken  to  Nee- 
fus as  trustee  under  the  trust  deed  of  1864,  and  the  balance  in  4  per  cent. 
United  States  Iwnds.  By  the  agreement  of  January  18,  1872,  it  was  recited 
that  the  properties  were  held  by  Neefus  as  trust  property  under  the  trust  deed 
of  ISe-l,  and  he  thereby  agreed  to  convey  them  to  Pranlslin  Newman,  Jr.,  as 
substituted  trustee,  sniiject  to  the  conditions  and  limitations  of  the  said  trust; 
and  the  said  Franklin  Newman.  Jr.,  received  them  solely  as  trustee  under  such 
instrument.  The  quitelaim  deed  from  Neefus  to  Franklin  Newman,  Jr.,  con- 
veys all  of  the  interest  in  the  property  held  by  Neefus,  either  individually  or 
as  trustee,  to  the  grantee  therein  named  as  trustee  under  such  trust  deed. 
Whatever  effect,  therefore,  may  be  ascribed  to  the  deed  of  April  8,  1865,  all 
of  the  interest  thereby  conveyed  was  reconveyed  to  Franklin  Newman,  Jr., 
and  by  the  agreement  of  January  18, 1872,  executed  by  all  of  the  parties  hav- 
ing an  interest  in  the  subject,  and  which  was  recorded  in  the  register'sofflce 
of  Kings  county,  January  19,  1872,  the  trust  was  redeclared.  and  the  entire 
proceeds  of  the  whole  property  were  reconstituted  a  trust  fund  subject  to  the 
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limitRtions  and  conditioiu  of  tbe  deed  and  contract  of  I>ecember  9, 1864.  It 
follows  that,  upon  the  death  of  Harriet  Newman,  the  eorptis  of  the  trust- 
nstate  revertied  to  Franklin  Newman,  and  passed  to  the  plaintiffs  under  tbe 
conveyance  from  him  to  them. 

Other  questions  made  in  the  case  become  immaterial  in  the  view  which  we 
have  taken  of  tbe  questiong  raised. 

The  order  of  the  general  term  should  be  reversed,  and  the  judgment  of  the 
special  term  affirmed,  with  costs  to  the  plaintiffs  in  the  court  below  and  in  this 
court. 

(All  concur.) 


aoB  N.  T.  SU) 

Anthony  v.  Lebbbt  and  others.* 

{Ointrt  of  Appeal*  of  New  York.    Jane  7,  1887.) 

IfABTBB  AVD  SSBVAKT — RiBES  OF  EmPLOTMBNT — NEOUaiNCS  07  FeLLOW-SkBYART. 

Ad  employer  is  not  liable  for  injaries  sostained  by  a  eerrant  in  falliiiK  through* 
trap-door,  occasioned  by  the  n^li^jence  ot  a  fellow-servant,  when  he  assumed  tbe 
risks  and  hazards  incident  to  the  sitaation  by  continuing  in  the  employment  after 
he  had  full  knowledge  of  the  location  of  the  trap-door,  and  the  arrangements  made 
to  prevent  accident  in  its  use.* 

J.  JT.  Fuller,  for  appellants.    M.  M.  Waters,  for  respondent. 

Andrews,  J.  The  plaintiff,  by  the  lamentable  accident  which  is  tbe  sub- 
ject of  this  action,  has  sustained  a  most  severe  and  probably  permanent  in- 
jury. The  question  which  we  are  to  determine  respects  the  liability  of  the  de- 
fendants, on  whose  premises  it  happened,  and  between  whom  and  the  plaintiff 
existed  at  tbe  time  tbe  relation  of  master  and  servant.  The  basis  of  the  claim 
to  charge  the  defendants  with  the  consequences  of  the  accident  is  negligence. 
Tbe  jury  hare  found,  upon  this  issue,  in  favor  of  the  plaintiff.  We  are  called 
upon  to  determine  whether  the  evidence  supports  a  recovery  and  justifies  the 
judgment  rendered. 

The  defendants  were  engaged  in  the  manufacture  of  boxes  and  other  articles 
from  wood,  and  for  the  purposes  of  their  business  occupied  a  building  of  two 
stories,  in  which  the  various  processes  of  dressing  rough  lumber,  cutting  it 
into  suitable  lengths  and  forms,  and  manufacturing  the  same  into  boxes  and 
other  articles,  were  conducted.  The  planing-machines  were  on  the  first  floor, 
and  tbe  men  employed  in  this  department  were  in  charge  of  a  foreman.  The 
saws  and  cutting-machines  were  on  the  second  floor,  over  the  planers,  and 
tbe  lumber,  after  it  had  been  planed  in  the  room  below,  was  piissed  up  by 
men  employed  in  that  room  to  the  upper  room  through  a  trap-door  in  the  floor 
of  the  second  story,  and  there  piled  on  either  side  the  space  between  the  trap- 

>K«reraing  86  Hun,  668. 

'An  employe  knowing  the  habitual  negligence  of  a  co-employe,  and  continuing  his 
work  without  objection,  and  without  being  induced  by  the  employer  to  believe  that  a 
change  will  be  made,  is  deemed  to  have  assumed. the  risk  of  negligence,  and  cannot  re- 
cover for  an  injury  resulting  thereft-om.  Hatt  v.  Nay,  (Mass.)  10  N.  E.  Hep.  807  ;  Lake 
8hore  &  M.  S.  R.  Co.  v.  Stupak,  (Ind.)  8  N.  E.  Rep.  630,  and  note  ;  Indiana,  B.  <fc  W.  R. 
Co.  T.  Dailey,  (Ind.)  10  N.  K.  Rep.  631 ;  United  Swtee  R.  8.  Co.  v.  Wilder,  (111.)  6  N.  E. 
Rep.  92;  Stafford  v.  Chicago,  B.  &  Q.  R.  Co.,  (III.)  2  N.  E.  Rep.  185;  Kansas  Fac.  R.  Co. 
V.  reavey,  (Kan.)  8  Pac.  Rep.  780,  and  note;  Kean  v.  Detroit  Copper  &  Brass  Rolling 
Mills,  (Mich.)  33  N.  W.  Rep.  395. 

Respecting  the  risks  of  eniplpynient  assumed  by  an  employe,  see  Needhsm  v.  Louis- 
ville &  N.  R.  Co.,  (Ky.)  8  b.  W.  Rep.  797 ;  Bogenschntr  v.  timith,  Id.  800 ;  Scott  v.  Ore- 
gon By.  &  Na».  Co.,  (Or.)  13  Pac.  Rep.  98;  Hickey  v.  Taaffe,  (N.  Y.)  12  N.  E.  Rep.  286; 
Hatt  V.  Nay,  (Mass.)  10  N.  E.  Rep.  807 ;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Frawley,  (Ind.) 
9  N.  E.  Rep.  694,  and  note ;  Knapp  v.  Sioux  City  &  P.  R.  Co..  (Iowa.)  82  N.  W.  Rep. 
18 ;  Kuhiis  v.  Wisconsin,  I.  <fc  N.  R.  Co.,  (Iowa,)  31  N.  W.  Rep.  868 ;  Siihultz  v.  Chicago 
&  N.  W.  R.  Co.,  (Wis.)  Id.  321,  and  note;  Louisville  &  N.  R.  Co.  v.  Gower,  (Tenn.)  8  B. 
W.  Rep.  824. 

v.l2N.B.no.6— 86 
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door  and  the  nortbandsouth  wallsof  thebuildingileayingaBpaceoralley-waj 
between  the  ends  of  the  piles.  The  catting-machines  were  near  the  north  wall, 
and  the  planed  lumber  was  taken  from  the  piles  to  the  cutting  machines,  and 
cut  into  the  lengths  and  forms  required.  The  west  side  of  the  second  story 
was  used  as  the  nailing-room,  in  which  workmen  were  employed  in  putting  t(>- 
gether  pieces  obtained  from  the  cutting-room,  and  making  tliem  into  boxes. 
Each  nailer  procured  the  pieces  he  needed  for  his  particular  work,  by  passing 
from  the  nailing-room  through  a  door  in  the  partition  dividing  the  nailing- 
room  frqm  the  cutting-room,  and  thence,  through  the  passage-way  made  by 
the  two  piles  of  lumber,  to  the  cutting  machine,  where  they  selected  an  arm- 
ful of  pieces,  and  took  them  by  the  same  passage-way  to  the  nailing-room. 
The  trap-door  was  in  the  passage-way.  It  WiiS  constructed  of  two  thicknesses 
of  boards,  with  cleats,  was  quite  heavy,  weighing,  as  stated  by  one  witness, 
50  pounds,  and  swung  to  the  north,  and  in  this  door  on  the  top  was  a  staple 
and  ring  for  raising  it  from  above.  The  opening  in  the  floor  was  about  three 
feet  square.  The  trap-door  was  firm  and  solid,  and  it  is  not  claimed  that  it 
was  out  of  repair,  or  was  in  any  way  defective. 

The  plaintiff  was  a  nailer  in  the  box-room,  and  had  been  engaged  in  this 
business  in  this  place  for  22  mouths  prior  to  the  accident.  On  the  occasion 
of  the  injury  he  was  returning  from  the  cutting-room,  through  the  pitssage- 
way,  to  the  nailing-room,  can-ying  in  his  arms  a  large  load  of  pieces,  and  was 
in  the  act  of  stepping  upon  the  trap-door  when  it  was  suddenly  and  without 
notice  thrown  open  from  below,  and  he  fell  with  his  load  to  the  lower  floor, 
sustaining  the  injuries  complained  of.  The  trap-door  was  placed  in  the  floor 
seven  or  eight  years  before  the  accident  It  was  conveniently  located  for  the 
purpose  designed,  and  was  placed  there  to  avoid  the  necessity  of  carrying  the 
planed  lumber  to  the  second  story  by  the  stairways  on  the  outside  of  the  build- 
ing. It  was  shown  that,  about  two  years  prior  to  the  accident  in  question,  a 
boy  fell  through  the  opening,  but  fortunately  he  was  not  injured.  It  does  not 
appear  how  the  door  came  to  be  open  on  that  occasion.  This  incident,  how- 
ever, led  to  instructions  being  given  to  the  workmen  that  the  door  should 
never  be  opened  from  below.  Before  this  the  men  in  the  planing-room  would 
sometimes  open  the  door  by  pushing  against  it  from  the  under  side  with 
a  board,  altliough  it  was  difficult  to  do  this  by  reason  of  the  heiglit  of  the 
floor  and  the  weight  of  the  door.  But,  after  the  boy  fell  througli,  the  men 
employed  in  the  planing-room  were  instructed  not  to  open  tbe  door  from  be- 
low, but  to  rap  on  the  door  when  they  desired  to  have  it  opened,  and  w^ait  till 
some  one  opened  it  from  above,  or  to  send  a  person  from  below  to  open  it. 
The  general  uniformity  of  the  practice  thus  enjoined  is  apparent  from  the 
plaintifF's  own  statement  tliat,  during  tbe  whole  22  months  of  his  employ- 
ment, he  had  never  known  the  door  to  be  opened  from  below  except  on  the 
very  occasion  of  tite  accident  in  question.  On  this  occasion  the  door  was 
thrust  open  by  one  Schmidt,  a  workman  in  the  planing-room,  who,  four  or 
Ave  days  before,  bad  entered  the  service  of  the  defendants,  and  had  been  set 
to  work  in  the  planing  department.  He  testifies  that  he  had  been  instructed 
by  tbe  foreman,  when  he  desired  to  have  the  door  opened,  "to  shake  the  door, 
and  wait  until  somebody  came  to  open  it;"  that  on  tiiis  occasion  he  wanted  to 
send  lumber  upstairs,  and  rattled  the  door,  and  then  stopped,  and  the  witness 
continues:  "I  don't  know  how  long,  and  then  I  pushed  it  up  because  they 
did  not  come  quick  enough  upstairs.  I  did  not  like  to  wait  so  long.  It  was 
not  an  easy  matter  to  push  it  open.  It  would  take  a  man  to  throw  that  door 
open;  it  was  a  heavy  duor.  I  took  a  piece  of  board,  and  put  the  end  of  it 
against  the  door,  and  then  I  gave  two  or  three)  raps  with  the  board,  and  waited 
a  little  while,  and  there  didn't  any  one  come.  Then  I  gave  a  Uttle  hitch,  and 
then  another,  and  then  over  it  went." 

The  evidence  is  undisputed  that  the  plaintiff  was  fully  informed  as  to  the 
location  and  use  of  tbe  trap-door,  and  the  manner  of  its  construction.    Ha 
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teetifles  that  he  had  passed  over  it  hundreds  of  times.  In  respect  to  the  care 
taken  by  himself,  he  says:  "1  used  to  think  about  the  trap-door  a  good  deal. 
I  don't  think  I  thought  any  more  about  it  than  I  had  for  a  long  time.  I  was 
always  pretty  careful  about  the  trap-door,  and  always  watched  it"  As  bear- 
ing upon  the  knowledge  of  the  defendants  of  the  dangerous  location  of  the 
trap-door,  it  was  shown  that,  when  it  was  constructed,  they  were  warned 
against  placing  it  in  the  passage-way,  and  that  they  knew  of  the  incident  of 
the  l3oy  falling  through  the  opening  at  the  time  it  happened. 

Upon  the  facts  disclosed  in  the  evidence,  of  which  the  foregoing  statement 
is  a  summary,  we  are  unable  to  perceive  any  ground  upon  which  the  defend- 
ants can  be  held  liable.  The  Immediate  cause  of  the  injury  was  the  negli- 
gence of  a  co-servarit.  If  Schmidt  had  obeyed  the  instructions  of  the  foreman, 
the  accident  would  not  have  happened.  He  was  a  person  of  mature  years, 
and  it  is  not  claimed  that  be  whs  deficient  in  capacity  or  intelligence,  or  that 
he  did  not  comprehend  the  situation  and  undi^rstand  the  instructions  given 
him.  His  own  account  of  his  conduct  shows  that  he  violated  his  instructions 
from  his  impatience,  because  there  was  not  a  prompt  response  by  persons 
above  to  his  signal  for  opening  the  door.  His  disregard  of  instructions  de- 
signed for  the  safety  of  persons  using  the  passage-way  was  the  fault  which 
immediately  caused  the  accident.  The  general  rule,  that  a  master  is  not  lia- 
ble to  a  servant  for  an  injury  occasioned  by  the  negligence  of  a  co-servant,  is 
admitted  by  the  learned  counsel  for  the  plaintiff;  and,  indeed,  the  general 
doctrine  upon  the  subject  is  so  well  settled  that  it  admits  of  no  argument. 
But  it  is  claimed  tliat  the  negligence  of  the  defendants  co-operated  with  that 
of  Sclmiidt  in  producing  the  injury.  If  this  claim  is  well  founded,  the  plain- 
tiff is  entitled  to  recover,  because  for  a  wrong  or  injury  occasioned  by  the 
joint  or  co-operative  agency  of  two  or  more  persons  all  the  tort-feasors  are 
separately  or  jointly  liable;  and  there  is  no  implied  contract  growing  out  of 
the  contract  of  service  that  the  servant  shall  take  the  risk  of  the  master's  neg- 
ligence, or  that  the  latter  shall  be  exempt  from  responsibility  to  the  servant 
for  his  own  personal  wrongs.  The  negligence  of  the  defendants,  if  any  ex- 
ists, must  be  found  either  (1)  in  the  location  of  the  ti-ap-door  in  the  passage- 
way; or  (2)  in  failing  adequately  to  protect  or  guard  it.  It  is  a  complete  an- 
swer to  the  claim  of  negligence  in  tliese  respects  that  the  plaintiff  had  full 
knowledge  of  the  situation  and  of  the  arrangements  for  the  protection  of  per- 
sons using  the  passage-way;  and  that,  by  continuing  in  the  employment,  ho 
assumed  the  risks  and  hazards  incident  to  the  situation,  and  especially  such 
hazards  as  might  result  from  tiie  non-observance  by  co-employes  of  directions 
designed  for  tlie  protection  of  persons  using  the  passage-way.  The  dangers 
to  which  the  piaintilf  was  exposed  were  known  and  obvious.  It  is  not  the 
case  where  an  inexperienced  or  uuinstructed  employe  may  know  the  facts, 
but  may  be  incapable  of  drawing  the  proper  inferences,  or  appreciating  the 
dangers.  Tlie  plaintiff  was  as  fully  competent  to  understand  the  risks  from 
the  location  of  the  trap-door  and  its  use,  and  from  negligent  conduct  of  persons 
employed  in  the  planing-room,  as  were  the  defendants.  The  location  of  the 
trap-door  in  the  passage-way  was  not  per  se  a  wrongful  act.  The  defendants 
had  a  right  to  arrange  their  own  premises  in  any  way  which  suited  their  con- 
venience, and  were  not  bound  to  change  the  arrangement  to  secure  greater 
safety  to  the  employes.  If  the  trap-door  was  not  open  to  observation,  or  its 
existence  was  not  known  to  those  whose  duty  required  them  to  use  the  pas- 
sage-way, or  if  the  defendants  had  omitted  to  give  proper  instructions  to 
those  employed  in  the  pkning-room.  a  different  question  would  be  presented. 
The  general  rule,  that  the  servant  takes  the  risk  of  obvious  dangers  connected 
with  his  employment,  has  been  so  fully  considered  in  recent  cases  that  fur- 
ther discussion  is  unnecessary.  Gibson  v.  Erie  Ry.  Co.,  63  N.  Y.  449;  De 
Forest  v.  Jeioett,  88  N.  Y.  264;  Sweeney  v.  Envelope  Co.,  101  N.  Y.  620,  5 
N.  E.  Rep.  868. 
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We  are  of  opinion  that  the  application  of  s^tled  principles  to  the  circum- 
stances of  this  case  requires  a  revereal  of  the  Judgment  Judgment  reversed, 
and  new  trial  granted. 

(All  concur.) 

a06  N.  T.  673)  """"" 

Bemsen  and  others  o.  Wheeleb  and  another.* 
(Cburt  ofAppeaU  of  New  York.    Jane  7, 1887.) 

1.  HuvtciPAL  CoBPORAHoiTB — Watke  Rates — ^Vamditt  or  Assesskbut — Noiicx. 

Laws  N.  Y.  1859,  e,  396,  }  24,  providing  for  tlie  levying  of  water  rates  upon  vacant 
lots,  in  the  city  of  Brooklyn,  situated  upon  atreeta  through  which  diatributing  pipes 
are  laid,  and  making  such  assessment  a  lien  upon  the  premises,  is  unconstitutional 
in  so  far  as  it  fails  to  provide  for  notice  to  lotnawners ;  and  an  assessment  laid  with- 
out such  notice  is  void. 

S.  VotrifTAEY  Payment  o»  Money — Rigbt  to  Hecoveb. 

Where  part  of  the  purchase  price  of  dty  property  sold  was,  by  consent  of  the 
owner,  paid  by  the  purchaser  to  the  city,  to  be  applira  to  redeem  the  property  flrom 
certain  tax  sales,  which  were  in  fact  void  sales ;  and  thereafter,  and  before  the 
money  bad  been  paid  over  to  the  holder  of  the  tax  certificates,  the  owner  sued  to 
restrain  the  city  from  paying  it  over,  and  to  recover  It :  held,  that  the  payment  to 
the  city  was  to  be  considered  as  a  payment  of  the  plaintiffs  money;  that  it  was  no 
defense  to  the  holder  of  the  tax  certiticate  that  the  payment  was  voluntary,  the 
money  not  having  reached  him;  and  that,  the  cit^  making  no  objection  on  the 
ground  of  the  payment  being  voluntary,  the  plaintiff  could  recover.'  fijicH  and 
ANOBSwe,  JJ.,  dissenting. 

Appeal  from  general  term  supreme  court,  Second  department. 
A.  P.  Bates,  for  appellants.    Jesse  Johnson,  for  respondent. 

Eaki.,  J.  This  action  was  brought  to  restrain  the  city  of  Brooklyn  from 
paying  over  to  the  defendant  Wheeler  the  sum  of  $1,986.05,  and  to  compel  it 
to  pay  the  same  to  plaintiffs  as  the  owners  thereof. 

The  facts  as  alleged  in  the  complaint,  and  found  by  the  trial  judge,  are 
substantially  as  follows:  The  plaintiffs,  four  of  whom  are  infants,  were  the 
owners  of  a  tract  of  land  in  the  city  of  Brooklyn  which  had  been  encumbered 
by  taxes,  assessments,  water  rates,  and  certificates  of  tax  sales  to  a  large 
amount.  In  1888,  proceedings  were  instituted  in  the  supreme  court,  in  l^ 
half  of  the  infant  plaintiffs,  for  the  sale  of  a  portion  of  the  land,  in  order  to  ob- 
tain money  to  pay,  under  section  8  of  chapter  114  of  the  Laws  of  1883,  such 
taxes  and  assessments  as  could  be  paid  thereunder  to  the  city  of  Brooklyn  on 
the  balance  of  the  land,  and  the  result  of  such  proceedings  was  a  sale,  in 
which  the  adult  plaintiffs  joined,  to  one  Lynch,  in  September,  1883.  The  or- 
der confirming  the  sale,  and  directing  the  deeds  to  be  given,  directed  the 
special  guardian  of  the  infant  plaintiffs,  and  the  adult  owners,  to  receive  the 
consideration  money  payable  byLyncti,  as  stipulated  in  his  contract  with 
them,  "excepting  thereout  such  sum  or  sums  as  said  Lynch  shall  pay  in  the 
discharge  of  taxes,  water  rates,  and  assessments  and  sales  for  each  of  the 
same,  in  order  to  free  said  premises,  or  any  portion  thereof,  from  the  liens  of 
the  same,  or  the  clouds  thereon."  Lynch  thereafter,  among  other  payments, 
paid  to  the  register  of  arreai-s  of  the  city  of  Brooklyn,  to  redeem  a  portion  of 
the  land  purchased  by  him  from  a  Bale  thereof  under  assessments  for  flagging 
sidewalks,  the  sum  of  $1,171.20,  and  he  also  paid  the  sum  of  $814.85  to  re- 
deem land  purchased  by  him  from  sales  thereof  for  the  water  rates  assessed 
thereon  from  the  years  1864  to  1870,  both  inclusive.    These  payments  by 

>  Reversing  34  Hun,  631. 

*As  to  the  recovery  of  taxes  Illegally  assessed,  see  Bal>cock  v.  Township  of  Beaver 
Creek,  (Mich.)  31  N.  W.  Rep.  423,  and  note:  Baker  v.  City  of  Big  Rapids,  Id.  810; 
Bowles  V.  Soule,  (Vt.)  7  Atl.  Rep.  715 ;  City  of  Indianapolis  v.  Vajen,  CInd.)  12  N.  B. 
Rep.  311 ;  Churchman  v.  City  01*  Indianapolis,  (Ind.)  11  N.  £.  l{ei>.  301 :  Xorbllt  v.  City 
«f  LooisviUe,  (Ky.)  4  &  W.  Rep.  345. 
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Lynch  to  the  register  of  arrears  were  deducted  out  of  theoonsideiation  monej 
which,  by  his  contract,  he  was  to  pay  the  plaintifEs  for  the  land  deeded  to  him. 
The  assessments  for  the  water  rates  were  all  levied  against  vacant  land,  and 
no  notice  was  given  to  the  owners  of  the  fee  at  any  stage  of  the  levying  of 
such  assessments.  The  sums  so  paid  to  the  city  of  Brooklyn  are  now  held  by 
it;  but  it  claims  no  ownership  of  the  same,  or  any  part  thereof,  or  any  lien 
thereon.  The  defendant  Wheeler  claimed  to  hold  the  certificates  of  the  tax 
sales,  and  to  be  entitled  to  the  money  thus  paid  to  the  city  of  Brooklyn. 

The  plaintifts  claim  that  all  the  assessments  were  illegal,  and  the  sales  in- 
valid; and  the  defendant  Wheeler  claims  that  the  various  taxes,  assessments, 
and  water  rates,  and  the  tax  sales  were  legal  and  valid,  and  that  he  was  the 
owner  and  holder  of  the  certiHcates  and  liens  for  assessments  and  water  mtes, 
and  that  the  money  p^d  to  the  city  on  account  thereof  was  a  voluntary  pay- 
ment, and  that  the  title  to  such  money  was  in  him. 

The  city  interposed  no  answer,  and  made  no  defense. to  the  action.  The 
trial  judge  defeated  the  plaintiffs,  on  the  ground  that  the  money  was  volun- 
tarily paid  to  the  city  for  the  use  and  benefit  of  Wheeler,  and  that  the  plain- 
tiffs had  no  ownership  of  the  money,  nor  right  to  obtain  or  have  the  same. 
And  upon  the  same  ground,  substantially,  the  judgment  of  tlie  special  term 
was  a£Bnued  by  the  general  term,  as  appears  by  the  opinion  there  pronounced. 

If  these  assessments  for  flagging  and  water  rates  were  legally  imposed,  and 
the  sales  under  them  valid,  then  the  plaintiffs  have  no  standing  to  maintain 
this  action.  We  agree  with  Judge  FmcH,  for  the  reasons  stated  in  his  opin- 
ion, that  it  does  not  appear  in  this  record  that  the  assessments  for  sidewalk 
flagging  were  invalid;  but  we  are  of  opinion  that  the  assessments  for  water 
rates  were  invalid,  and  that  the  sales  under  the  same  were  wholly  unauthor- 
ized and  illegal.  In  the  city  of  Brooklyn  there  was  a  system  of  water-works 
and  a  board  of  water  commissioners;  and  seqtion  24  of  chapter  396  of  the 
Laws  of  1859  provides  as  follows:  "Ttie  said  water  board  shall  in  every  year, 
by  resolution,  fix  the  price  which  shall  be  assessed  *  *  *  upon  every 
vacant  lot  situated  upon  any  street,  lane,  ^ley,  or  court  through  or  into 
which  distributing  pipes  shall  have  been  laid,'untii  the  bonds  issued  for  the 
construction  of  the  said  works,  with  the  interest  thereon,  shall  have  been 
paid.  And  thereafter  they  shall  be  adjusted  so  as  to,  witli  other  provisions 
of  this  act  for  income  from  said  works,  meet  the  expense  of  repairs,  mainte- 
nance, and  extension  of  said  works.  *  *  «  Such  sums  so  assessed,  to- 
gether with  percentages  for  defaults,  *  -  *  *  shall  be  a  lien  upon  the 
said  premises  respectively,  and  the  same  may  be  collected  and  enforced  in  the 
same  manner  as  taxes  are  collected  and  enforced  against  land  in  said  city. " 
The  lots  of  the  plaintiffs  were  vacant,  and  hence  were  assessed  and  assessa- 
ble for  water  rates  under  this  section.  As  no  use  of  the  water  could  be  made 
upon  vacant  lots,  it  must  have  been  intended  that  whatever  assessment  was 
made  upon  them  under  this  section  was  to  be  apportioned  according  to  the 
value  of  the  lots,  or  the  benefits  to  them,  or  the  cost  of  bringing  the  water  to 
them,  respectively.  It  cannot  be  supposed  that  it  was  the  legislative  intent, 
or  the  practical  operation  of  the  section,  that  a  vacant  lot  worth  $1,000  should 
be  assessed  for  tvater  rates  as  much  as  one  worth  $100,000.  Unless  tliis  sec- 
tion requires  the  assessment  for  water  rates  upon  vacant  lots  to  be  imposed 
and  apportioned  according  to  values,  benefits,  or  costs,  it  could  not  be  justified 
as  a  scheme  of  taxation,  and  would  be  obnoxious  to  constitutional  objections. 
Therefore,  in  reference  to  the  imposition  of  these  assessments,  as  in  reference 
to  the  imposition  of  other  assessments  and  taxes,  the  lot-owners  were  entitled, 
at  some  stage  of  the  proceeding,  to  a  notice,  and  an  opportunity  to  be  heard; 
and  unless  the  law  gave  them  the  right  to  notice,  and  an  opportunity  to  be 
beard  before  the  Ixiard  which  was  authorized  to  impose  the  assessments,  it 
was  uncoastitutional  and  void,  for  the  reasons  stated  in- StiMrt  v.  Palmer, 
74  N.  Y.  183. 
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Our  attention  has  been  called  to  no  statute  which  required  the  water  board 
to  give  the  lot-owners  any  notice  of  the  levying  of  these  assessments,  or  any 
opportunity  to  be  heard  iu  reference  to  them.  No  notice  was  in  fact  given, 
and  the  assessments  were  therefore  wholly  illegal  and  void,  and  they  did  not 
become  a  lien  upon  the  lota,  or  a  cloud  upon  their  title.  While  it  may  be  un- 
fortunate for  the  city  of  Brooklyn  to  have  its  system  for  the  imposition  of  as- 
sessments for  water  rates  upon  vacant  lots  thus  condemned,  it  is  better  that 
it  should  be  done  now,  before  greater  complications  and  more  mischief  may 
come  from  such  illegal  assessments,  and  void  sales  made  for  their  enforce- 
ment. The  rules  laid  down  in  Stuart  v.  Palmer  are  salutary  and  impor- 
tant, and,  for  the  protection  of  personal  rights  and  private  property,  must  be 
enforced  in  all  cases  to  which  they  are  applicable. 

It  is  claimed,  however,  on  the  part  of  the  defendant  Wheeler,  that,  notwith- 
standing his  tax  certificates  may  be  illegal  and  void,  he  is  stiU  entitled  to  re- 
ceive this  money  from  the  city.    He  contends  that  the  money  paid  to  discbarge 
the  assessments  for  water  rates  did  not  belong  to  these  plaintiffs,  but  belonged 
to  Lynch;  that  they  have  no  concern  with  it;  and  that  their  remedy  is  against 
Lynch  for  the  unpaid  balance  of  the  purchase  money.    But  the  record  shows 
that  the  money  was  paid  by  Lynch  for  them.    They  consented  that  the  req- 
uisite sum  should  be  deducted  from  the  consideration  money  payable  to  them, 
and  applied  upon  these  assessments;  and  after  the  payment  was  made  they 
niiovved  it,  and  received  the  balance.    By  bringing  this  action  they  have  rat- 
-  -5  lavment  so  far  as  concerns  Lynch,  and  upon  the  facts  as  they  now 
•^P^*^*'^  '•'>uld  certainly  fail  in  an  action  against  him  to  recover  the  same 
A.  P.  BateSt  iT-  us  unpaid  purchase  money.    So,  even  if  Lynch,  under  the 
Eakl  J     This  acfio  ^^  ^^^  court  which  is  above  set  out,  was  not  strictly 
paying  over  to  the  defendaiipent,  yet  they  allowed  him  to  make  it  out  of  their 
to  pay  the  same  to  plaintiffs  aa'd '''»  action.     Wheeler  cannot,  therefore,  dis- 
The  facts  as  alleged  in  the  codify  of  the  plaintiffs,  and  was  in  effect  paid 
substantially  as  follows:    The  plairiti  ^    :,■    .         ^, 

owners  of  a  tract  of  land  in  the  city  of^o°7  •»  f '^charge  the  assMsment  was 
by  taxes,  assessments,  water  rates,  and  c^eneflt  of  Wheeler,  and  that  there- 
amount.  In  1883,  proceedings  were  instituCf»neyJ.'^  ?°*  reached  the  hands 
half  of  the  infant  plaintiffs,  for  the  sale  of  a  poti  '^'"^h  w  a  mere  depositary, 
tain  money  to  pay,  under  section  8  of  chapter  IfiS"*  *^  '^fl^'T  ,  . 
taxes  and  assessments  as  could  be  paid  thereunder  tb'V*>  ""J.  °®  leemeU  a  vol- 
the  balance  of  the  land,  and  the  result  of  such  proo*^  "'«  "g^"*  °'  ^^^ 
which  the  adult  plaintiffs  joined,  to  one  Lynch,  in  8eptei#f"''y  .*""'"«"  some 
der  confirming  the  sale,  and  directing  the  deeds  to  be  gUntiUhe  payment 
;,  -,,  special  guardian  of  the  Infant  plaintiffs,  and  the  adult  owni"^.*iJ*  fioctrine  of 

,'/,'''/.  consideration  money  payable  by  Lynch,  as  stipulated  in  ^"=3  can  reclaim 

'*''•/'.'" ,^-  '        ,      tl«em,  "excepting  thereout  such  sum  or  sums  as  said  Lyncr''®^  '■'  ^'^^^  t"* 

^/'  '  -.'  '•    discharge  of  taxes,  water  rates,  and  assessments  and  sales 

'/,    <    "  -.       1  *•     aame,  in  order  to  fi-ee  said  premises,  or  any  portion  thereof,  f y  J"  '""s  action 

/,'•.■','•..     .,       ,  tie  same,  or  the  clouds  thereon."    Lynch  thereafter,  among  i?\  "''y  '^  ^^ 
^y.^  •■,'■.  paid  to  the  register  of  arreara  of  the  city  of  Brooklyn,  to  redef™  "^^  ^^^  •'•'°- 

.''<^'  ,,*•',■  '■     .  .,*i8  land  purchased  by  him  from  a  sale  thereof  under  assessmer 

r-'v''^     ■•.,.'     '    ,    /,      ^jWewalks,  the  sum  of  «1,17L20,  and  he  also  paid  the  sum  of  '^^  ^  ^°^^^ 
''/j%.  ^y''//-,'  /'..''^■^^land  purchased  by  him  from  sales  thereof  for  the  water , 
5«  'y,''-'," -i//  '';  '    '  '"won  from  the  years  1864  to  1870,  both  inclusive.    These  . 


/"/ 


|8evw»in«  34  Hun,  631.  ifants,  be- 

'^' /'  ,'■   '     ^,,  ,^^,W^  recovery  of  tax«  illegally  assessed,  see  Babcockv.Townshlp.- :_'„„, 

V   V  -    '■  1^  (Mich.)    31    N.  W.  Rep.  423,  and  note:  Baker  v.  City  of  Big  Rapids,'  ^"cuin 

'^.r-  Soul©.  (Vt.)  7  Atl.  Rep.  715;  City  of  Indianapolis  v.  Vajen,  (Ind.)  f  enaci- 
„.  •.,9'^"j!:S'»™an  V.  City  of  Indianapolis,  (Ind.)  11 N.  B.  Rep.  301;  Torbfilp;  and 
'UlsviUe.  CKj'0  4S.W.Rep.34S.        ''     "•  ^       '  ^^^ 
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sell  a  portion  of  the  lots  to  obaln  the  means  of  saving  the  renuundei.  Of 
course  it  was  to  be  expected  that  any  possible  purchaser  would  stipulate  to 
reserve  from  the  purchase  price  whatever  sunis  would  be  necessary  to  clear 
and  perfect  his  title  beyond  all  doubt  and  question,  and  without  peril  of  liti- 
gation over  any  apparent  incumbrance.  Such  a  purchaser  the  plaintiffs  found 
in  James  D.  Lynch,  who  agreed  to  pay  for  the  property  a  certain  sum,  "ex- 
cepting thereout  such  sum  or  sums  as  said  Lynch  shall  pay  in  discharge  of 
taxes,  water  rates,  and  assessments  and  sales  for  each  of  the  same,  in  order 
to  free  said  premises,  or  any  portion  thereof,  from  the  liens  thereof,  orirom 
clouds  thereon."  The  aduit  plaintifFs  agreed  to  this  stipulation;  and  the 
proposed  contract  having  been  reported  to  the  court,  in  proceedings  for  the 
sale  of  the  infants'  interest,  was  deemed  just  and  best  for  tiieir  welfare,  and 
a  guai'dian  appointed  to  transfer  their  title  upon  the  terms  of  the  contract. 
Ckxie  Civil  Proc.  §  2358.  That  contract  signified  the  vendors'  consent  that 
Lynch  might  use  so  much  of  tlte  purchase  money  as  was  needed  to  pay  off, 
not  only  lieiis,  but  "clouds;"  not  merely  valid  taxes,  but  apparent  liens,  not 
void  on  their  face,  but  in  truth  invalid.  To  that  extent  his  payments  Ixtund 
them  exactly  as  if  they  had  made  them  themselves;  and,  if  they  were  volun- 
tary payments  as  to  him,  they  were  equally  so  as  to  them. 

The  lands  had  been  sold  to  one  Andrew  S.  Wheeler  on  the  ninth  of  March, 
1869,  for  9366.38,  on  an  assessment  levied  for  the  expense  of  "flagging  side- 
walks on  the  west  side  of  Fifth  avenue."  The  case  contains  no  evidence  of 
any  kind,  and  the  findings  do  not  tell  us  under  what  law  the  assessment  was 
made,  or  whether  the  flagging  charged  for  was  wholly  in  front  of  plaintiffs' 
premises,  or  an  estimated  part  of  a  general  expense.  We  are  told  only  that 
the  taxes  were  "levied  against  George  A.  Powers  as  owner."  The  case  does 
not  show  when  the  assessment  was  levied,  nor  that  at  that  date  George  A. 
Powers  was  not  the  owner  of  some  freehold  estate  or  interest  therein.  The 
findings  show  that  one  Thomas  Poole  was  seized  in  fee  of  the  property  in 
1831,  and  died  in  that  year,  leaving  a  will  by  which  he  devised  the  premises 
to  his  executors,  in  trust  to  permit  his  daughter  Eliza  to  occupy  them  during 
her  life,  or  in  trust  to  rent  the  lands  during  the  same  period,  and  pay  the  rente 
to  her;  and  at  her  death  the  will  gave  the  fee  to  her  issue  who  might  then  be 
living.  Eliza  died  in  1882,  after  all  the  assessments  complained  of  were 
maile,  and  either  liad  a  life-estate  which  she  could  have  transferred  to  George 
A.  Powers,  or  the  executoia  had  one  which  they  could  have  conveyed  to  him. 
In  either  event  he  would  have  been  liable  to  assessment  as  "owner,"  and  so 
we  cannot  say  that  the  assessment  was  invalid  for  that  reason,  which  is  the 
only  objection  made.  There  may  be  others,  but  it  is  not  our  duty  to  search 
for  them.  The  appellants  have  rested  their  case  as  to  the  alleged  invalidity 
of  this  assessment  upon  the  sole  ground  that  it  was  made  against  one  who 
was  not  at  the  time  the  owner.  They  have  failed  to  prove  the  fact  upon 
which  the  error  claimed  rests,  and  we  need  go  no  further  in  the  inquiry, 
and  especially  not  when  no  adequate  basis  for  such  inquiry  is  furnished.  The 
plaintiffs,  therefore,  made  no  case,  in  any  view  of  the  subject,  as  to  the  as- 
sessment for  flagging. 

It  may  have  been  shown  on  the  trial  that  George  A.  Powera  had  a  lease  for 
the  life  of  Eliza,  and  so  an  estate  of  inheritance,  or  some  conveyance  uf 
the  remainder.  The  briefs  indicate  that  some  lease  to  him  was  proved,  and 
was  made  the  subject  of  comment  at  general  term.  The  complaint  charged 
that  all  the  smiles  were  illegal,  because  "levied  or  charge<l  to  a  person  or  per- 
sons as  owner  or  owners  of  said  premises  who  were  not  the  owner  or  owners 
thereof,  nor  the  occupant  thereof."  There  is  not  onlyno  finding  that  George 
A.  Powers  was  notowner,  but  none  that  he  was  not  occupant;  and  the  original 
charter  of  Brooklyn  (Laws  1854,  p.  864,  §  10)  provides  that  land  occupied  by 
a  person  other  than  the  owner  may  be  assessed  in  the  name  of  the  occupant. 
The  finding  that  the  water  rates  were  levied  against  vacant  property  is  a  find- 
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lug  as  to  the  form  of  the  assessment,  but  is  not  a  finding  that  the  lots  were  act- 
aally  vacant,  and  especially  not  that  they  were  so  when  the  flagging  assess- 
ments were  levied,  the  date  of  which  is  not  shown.  We  think  their  invalid- 
ity was  not  established,  and  the  plaintiffs'  action  must  fail  as  to  them. 

We  come  now  to  the  water  rates  which  are  found  to  have  been  levied 
against  "vacant  property,"  and  against  Oeorge  A.  Powers  as  owner,  against 
unknown  owners,  and  against  one  Sammis  as  owner.  We  are  referred  in  the 
appellants'  brief  to  the  Brooklyn  water  act  as  the  only  authority  for  these  as- 
sessments. Laws  1859,  o.  896.  We  are  aware  of  no  other.  Three  forms  of 
water  rates  seem  to  be  contemplated,  and  may  be  described  as  "regular  rents," 
"special  rates,"  and  assessments  against  vacant  property.  Sections  18  and 
24.  The  first  two  are  to  be  fixed  by  ordinance  of  the  common  councii.  bat 
the  third  by  the  water  commissioners. 

We  must  assume,  from  the  findings,  that  the  rates  here  assailed  were  levied 
against  the  property  as  vacant,  and  therefore  by  the  water  commissioners. 
Section  24,  supra,  authorizes  them  to  "  fix  the  price  which  shall  be  assessed" 
"upon  every  vacant  lot  situated  upon  any  street,  lane,  alley,  or  court  through 
or  into  which  distributing  pipes  shall  have  been  laid,"  and  makes  the  "suius 
BO  assessed"  and  the  "percentages  for  default"  a  lien  upon  the  lands,  and 
to  be  enforced  like  other  assessments.  No  notice  to  any  one,  and  no  oppor- 
tunity to  be  heard,  is  given  by  the  act.  and  it  is  wholly  immaterial  whether 
the  water  is  used  or  not;  and  the  plaintiffs  contend  that  for  such  defect  the 
act  is  unconstitutional,  and  the  water  rates  absolutely  void.  Stitart  v.  Pai- 
mer,  74  N.  Y.  183.  These  water  rates,  at  least  as  to  vacant  property,  are 
called  assessments,  and  are  in  their  nature  such,  and  it  is  difficult,  if  not  im- 
possible, to  see  how  they  can  be  sustained.  But  the  question  is  a  very  im- 
portant one,  and  need  not  here  be  decided,  since,  if  we  concede  the  appellants' 
claim  in  that  respect,  it  does  not  save  their  action.  If  the  act  under  which 
the  water  rates  were  assessed  is  unconstitutional,  they  were  void  on  their 
face,  and  did  not  even  constitute  a  "cloud."  Under  his  contract,  therefore; 
Lynch  had  no  authority  to  pay  them  out  of  the  purchase  price,  and,  when 
he  did  so,  simply  paid  his  own  money  to  the  city  for  purposes  of  his  own, 
with  which  the  plaintiffs  have  no  concern.  Lynch  remains  liable  on  his  con- 
tract for  the  balance  unpaid,  and  may  be  sued  for  it  by  the  plaintiffs;  but 
the  money  he  needlessly  paid  was  his  own,  which  he  could  use  in  that  man- 
ner if  he  pleased.  It  was  not  plaintiffs'  money  in  any  sense,  or  withheld 
under  the  contract.  If,  therefore,  appellants  are  right  as  to  the  constitutional 
question,  it  still  does  not  enable  them  to  maintain  this  action.  They  sue  to 
recover  money  which  is  not  theirs,  and  to  remove  a  cloud  which  is  not  such. 
They  are  not  helped  by  the  finding  that  they  have  settled  with  Lynch,  and 
adopted  and  ratified  his  payments,  if  that  is  what  the  linding  means.  The 
adult  plaintiffs  could  bind  themselves  by  such  an  agreement,  but,  when  they 
did,  Lynch's  payment  to  the  city  became  theirs.  The  payment  was  volun- 
tary, and  without  the  shadow  of  compulsion,  and  cannot  be  recovered  back. 
The  infants,  if  they  are  not  bound,  have  not  lost  their  money.  It  remains  in 
the  hands  of  their  vendee,  who  is  bound  under  his  contract  to  pay  it  to  them 
as  an  unpaid  part  of  the  purchase  price. 

The  judgment  should  be  affirmed,  with  costs. 

Andrews,  J.,  concurs. 

a06  N.  T.  167) 

SancKER  0.  Manhattan  Bt.  Co.  and  another. 
(Cburt  of  AupectU  of  Nm  York.    Juno  7,  1887.) 
1.  Elbvated  Railsoai)— Dahaqss. 

The  constraction  and  operation  of  an  elevated  railroad  being  a  trespass  as  against 
abuttiiig  property  owners  not  compensated,  by  reason  of  the  fact  tnat  it  ImposeB 
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apon  the  street  in  wbioh  It  !a  erected  an  unanthorized  ase,  the  damaf^  reoover- 
able  by  such  abutters  includes  whatever  of  injury  or  Inconvenience  results  to  tbem 
ftrom  the  structure  itself,  or  is  jncidental  to  its  use.' 

Z,  S&MB. 

The  smoke  and  gases  and  the  ashes  and  dnders  firom  an  elevated  railroad  im- 
pair the  easement  of  air  in  an  abutting  property  owner;  the  structure  itself,  and 
the  passage  of  cars,  lessen  his  easement  of  light ;  and  the  dripping  of  oil  and  water, 
and  the  frequent  columns,  interfere  with  bis  convenience  of  access;  and  they  are 
all  elements  of  damage,  even  though  they  be  the  necessary  concomitants  of  th« 
coustrnction  and  operation  of  the  road,  and  not  the  product  of  negligence.* 
S.  Same— Loss  of  Busihess. 

In  an  action  against  an  elevated  railroad  for  damages  by  an  abutting  property 
owner  not  compensated,  evidence  that,  since  (he  building  of  the  road  the  trade  and 
business  of  the  street  in  which  it  was  erected  has  fallen  off,  and  the  current  of  cus- 
tom has  largely  lessened  in  volume  and  changed  in  character,  is  admissible ;  and 
this  is  so,  although  the  result  is  due  in  part  to  a  tendency  of  business  to  move  up 
town. 
4.  Samb— Natob*  of  ABnTTBii's  Tm.»— AppbaIi. 

Where  it  is  conceded  all  through  the  trial  of  an  action  by  an  abutter  a^inst  an 
elevated  railroad  company  for  damages  that  the  plaintiff  had  either  a  iee  or  an 
easement  in  the  street,  and  the  controversy  was  confined  to  the  question  of  dam- 
ages and  its  true  measure,  the  appellate  court  will  not  consider  the  objection, 
made  for  the  first  time  on  appeal,  by  the  company,  that  the  plaintiff  was  not  the 
.  owner  of  an  easement  because  the  tiue  to  the  street,  which  was  an  old  one  in  Kew 
York  dty,  presumptively  came  to  the  city  from  a  Dutch  ground  brie^  or  an  Eng- 
lish grant,  and  was  an  absolute  fee. 

Appeals  by  the  defendants  from  two  judgments  of  affirmance  of  the  general 
term  of  the  superior  court  of  the  city  of  New  York,  and  from  two  orders  af- 
firming orders  denying  motions  for  new  trials. 

Action  by  Ephraim  Drucker,  respondent,  against  the  Manhattan  Railway 
Company  and  the  Metropolitan  Elevated  Railway  Company,  appellants.  The 
plaintiff  was  the  owner  of  Nos.  11,  11|,  27.  and  27|  Division  street,  in  New 
York  city,  and  the  suit  was  brought  to  recover  damages  for  injuries  to  those 
houses,  alleged  to  have  been  caused  by  the  construction  and  operation  of  the 
said  railroads.  He  had  judgment  for  $2,500  against  the  Metropolitan,  and 
for  (500  against  the  Manhattan. 

JtUien  T.  Davies,  Edward  8.  RapaUo,  and  Chas.  A.  Gardiner,  for  appel- 
lants.   Roger  Foster,  for  respondent. 

FiNOH,  J.  This  case  was  tried  upon  the  assumption  that  plaintiff  owned 
the  fee  to  the  center  of  Diyision  street;  or,  if  not,  that  he  had  in  it,  as  abut- 
ting owner,  an  easement  of  light,  air,  and  convenience  of  access.  The  point 
now  made — that  plaintiff  did  not  own  the  fee  because  Division  street  was  not 
shown  to  be  identical  with  that  laid  out  by  Rutgers  and  De  Lancey,  and  was 
not  the  owner  of  an  easement,  because  the  title  to  the  street  presumptively, 
from  its  age,  came  to  the  city  from  a  Dutch  ground  brief,  or  an  English  grant, 
and  was  an  al)8olute  fee,  unclouded  by  any  trust — was  not  taken  upon  the 
trial  either  by  objection  to  evidence,  or  a  motion  for  a  nonsuit,  or  by  requests 
to  charge,  or  exceptions  to  the  charge  as  made.  It  seems  to  have  been  con- 
ceded tSl  through  the  trial  that  plaintiff  had  either  a  fee  or  an  ansement  in  the 

>  The  easement  of  the  abutting  owner  on  a  public  street  or  highway  is  property  which 
may  not  be  taken  or  impaired  without  compensation  being  made.  Lolir  v.  Metropoli- 
tan Elevated  R.  Co.,  (N.  Y.)  10  N.  E.  Rep.  528 ;  Terre  Haute  &  L.  R.  Co.  v.  Blssell,  (Ind.) 
9  N.  E.  Rep.  144,  and  note.  But  the  construction  of  an  elevated  railroad  upon  property 
owned  by  the  company  fronting  on  one  side  of  a  street  does  not  make  the  company  re- 
sponsible for  the  depreciation  in  value  of  property  fronting  on  the  opposite  side  of  the 
street.    Pennsylvania  R.  Co.  v.  Lippincott,  (Pia.)  9  Atl.  Rep.  871. 

As  to  the  right  of  railroad  companies  to  lay  their  tracks  m  thepubliostreete,  and  the 
right  of  abutting  owners  to  compensation,  see  Frankle  v.  Jackson,  30  Fed.  Rep.  398; 
Lohr  V.  Metropolitan  Elevated  R.  Co.,  rupra;  Terre  Haute  cfcL.  R.  Co.  v.  Bissell,  (Ind.) 
«  N.  E.  Rep.  144,  and  note ;  Florida  Southern  R.  Co.  v.  Brown,  (FU.)  1  South.  Bep.  512; 
Slough  T.  Chicago  &  N.  W.  B.  Co.,  (Iowa,)  SS  N.  W.  Rep.  1^ 
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street,  and  that  for  the  porposes  of  the  action  it  was  immaterial  which,  and 
so  the  litigation  was  confined  to  the  question  of  damages  and  its  true  measure. 
It  is  too  late  now  to  raise  or  discuss  in  tiie  case  the  point  suggested,.  If  it 
had  been  raised  on  tlie  trial,  tiie  identity  of  the  street  with  that  of  Rutgers 
and  De  Lancey  might  have  been  clearly  shown,  or  the  facts  of  its  origin  ac- 
curately developed. 

The  further  questions  raised  respected  the  proof  of  damages.  The  action 
shaped  itself  into  one  of  trespass  for  the  occupation  and  impairment  of  plain- 
tiff's easement  for  the  period  beginning  with  the  construction  of  the  road,  and 
ending  witli  tlie  commencement  of  the  suit.  In  the  case  of  Lahr  v.  Jfetroj)ol- 
itan  Elevated  R.  Co.,  104  N.  Y.  268,  10  N.  E.  Rep.  528,  three  out  of  five 
members  of  the  court,  voting  in  the  case,  put  tlie  rule  of  damages  upon  the 
proposition  that  the  road,  and  its  operation,  imposed  upon  the  street  an  un- 
authorized use,  and  were  illegal  and  wholly  a  trespass  as  against  abutting 
owners  not  duly  compensated.  As  a  logical  consequence,  the  majority  held 
that  the  damages  recoveral)le  included  whatever  of  Injury  or  inconvenience 
resulted  from  the  structure  itself,  or  were  incidental  to  its  use.  This  rule 
opened  the  door  to  proof  of  every  injury  traceable  to  the  road  or  its  operation, 
and  was  said  to  be  that,  "however  the  damage  may  be  inflicted,  provided  it 
be  effected  by  an  unlawful  use  of  the  street,  it  constitutes  a  trespass,  render- 
ing the  wrong-doer  liable  for  the  consequences  of  his  acts."  Undertliat  rule 
none  of  the  evidence  offered  was  inadmissible;  for  it  all  tended  to  show  how 
far  and  in  what  manner  the  plaintiff  had  been  injured  by  the  trespass.  But 
the  then  minority  of  the  court  favored  a  narrower  rule  of  damages.  Yielding, 
as  in  duty  bound,  to  the  authority  of  the  Story  Case,  they  admitted  that,  so 
far  as  the  road,  by  its  construction  or  use,  took  or  destroyed  or  impaired  the 
abutter's  easement  of  light,  air,  and  access,  it  was  a  trespasser;  but  main- 
tained that  beyond  that,  and  for  consequential  damages  which  did  not  touch 
the  easement,  or  invade  its  enjoyment,  it  was  not  a  trespasser,  but  stood  un- 
der the  protection  of  the  general  rule  freeing  it  from  liability  for  any  incidental 
injury  or  annoyance  resulting  from  its  careful  and  lawful  operation.  But 
even  that  restricted  rule,  which  has  not,  as  yet,  received  the  sanction  of  the 
court,  appears  not  to  have  been  violated  upon  the  trial  of  this  action.  The 
judge  charged  "that  nothing  is  recoverable  except  for  interference  with  and 
occupation  of  plaintiff's  light,  air,  and  access;"  that  no  damages  could  be  re- 
covered for  negligence  in  the  construction  or  operation  of  the  road,  since  no 
such  cause  of  action  was  pleaded ;  and  that  it  made  no  difference  in  the  meas- 
ure of  damages  that  the  defendant  had  not  acquired  title  by  condemnation  pro- 
ceedings. The  appellant  does  not  complain  of  this  charge,  or  the  measure  of 
damages  applied,  but  does  complain  that  evidence  was  admitted  going  quite 
beyond  its  boundaries.    "We  are  of  a  different  opinion. 

Objection  was  made  to  the  proof  that,  since  the  building  of  the  elevated 
road,  the  trade  and  business  of  Division  street  had  fallen  off',  and  the  current 
of  custom  had  largely  lessened  in  volume,  and  changed  in  character;  and 
upon  the  ground  that  injury  to  the  plaintiff,  and  not  to  his  neighbors,  was 
alone  material.  But,  to  measure  and  appreciate  that  individual  loss,  the  nat- 
ure and  extent  of  tjie  general  injury  was  necessarily  to  be  considered.  To 
asceitain  bow  much  the  plaintiff  was  harmed  by  the  impairment  of  his  ease- 
ment required  a  survey  of  the  general  facts,  and  a  deduction  from  them  of 
the  particular  and  special  damage  to  be  estimated.  The  evidence  tended  to 
show  that,  by  reason  of  the  falling  off  of  business,  rental  values  on  the  street 
bad  seriously  diminished;  but  also  established  that  this  result  was  due,  in 
part,  to  a  tendency  of  business  to  move  up  town,  with  which  the  elevated 
roads  had  nothing  to  do.  How  mnch  of  the  diminution  of  rental  values  was 
due  to  the  construction  and  operation  of  the  elevated  roads,  and  what  part  of 
that  portion  was  caused  by  the  impairment  of  plaintiff's  easement,  was  the 
problem  of  damages,  and  could  only  be  solved  by  taking  into  view  the  general 
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loss,  and  its  nature  and  extent,  and  then  estimating  out  of  it  the  part  or  share 
suffered  by  the  plaintiff  from  the  taking  or  impairment  of  his  easement.  But 
that,  it  is  said,  could  not  be  done  with  any  certainty  or  precision,  and  left 
the  jury  to  guess  and  speculate  in  reaching  a  result.  It  is  often  the  case  that 
damages  cannot  be  estimated  with  precision,  and  the  basis  of  accurate  calcu- 
lation is  wanting  and  inadequate.  That  is  notably  true  in  many  ciises  of  per* 
Bonal  injuries.  Such  evidence  as  can  be  given  should  be  given,  and  facts 
naturally  tending  to  elucidate  the  extent  of  loss  should  not  be  withheld.  But 
when  all  the  proof  which,  in  the  nature  of  the  case,  is  fairly  possible,  has  been 
given,  the  good  sense  of  a  jury  must  provide  tlie  answer;  and  it  is  no  defense 
that  such  judgnaent  involves  more  or  les-s  of  estimate  and  opinion  having  very 
little  to  guide  it.  That  criticism  has  no  force  in  the  mouth  of  the  wrong-doer 
when  all  reasonable  data  have  been  furnished  for  consideration. 

If  we  inquire  further  into  the  details  of  the  injury  suffered,  we  shall  find 
that  no  proof  was  objected  to  which  should  have  been  rejected,  even  under 
the  narrower  and  more  restricted  rule  above  suggested.  Smoke  and  gases, 
ashes  and  cinders,  affect  and  impair  the  easement  of  air.  The  structure  it- 
self, and  the  passage  of  cars,  lessen  the  easement  of  light.  The  drippings  of 
oil  and  water,  and  possibly  the  frequent  columns,  interfere  with  convenience 
of  access.  These  are  elements  of  damage,  even  though  the  necessary  con- 
comitants of  the  construction  and  operation  of  the  road,  and  not  the  product 
of  n^ligence;  for  they  abridge  the  land-owner's  easement,  and  to  that  extent, 
at  least,  are  subjects  for  redress  In  an  action  for  damages.  There  remains 
but  the  annoyance  of  noise  and  vibration  of  the  buildings  among  tlie  specific 
injuries  mentioned  on  the  trial.  But  no  objection  or  exception  selected  these 
out  as  improper  elements  in  the  proof  of  damage,  and  the  question  which 
might  involve  the  difference  of  opinion  among  us  is  not  here  presented. 

The  judgment  should  be  affirmed,  with  costs. 

(All  concur,  except  Rapallo,  and  Peckham,  JJ.,  not  voting.)  . 


(106  N.  T.  801) 

Thomas  and  another  v.  Evans  and  others.* 

(CbuK  of  Appeal*  of  New  Tort.    June  7,  1887.) 

Squitt — Rboovkrt  of  IjAhi>— Rbimbubsemekt  or  Boica  Fidic  Fubchaseb. 

Derendant,  believing  in  good  faitb  that  he  had  anqitired  by  purchase  abgolnte 
title  to  a  portion  of  an  estate,  in  the  wholeof  which  plaintif!^ owned  thereniainder 
in  fee,  snbject  to  alife-estate,  made  valuable  and  pennanent  improvements  thereon. 
PlaintifiTs  were,  for  a  period  of  over  20  years,  aware  of  defendant's  claiin,  but  made 
no  objection.  In  an  equitable  action  b;^  plain  tiffs  to  set  aside  the  conveyance  to 
defendant  as  invalid,  held  that,  as  a  condition  uf  any  relief,  plaintiffs  were  required 
to  reimbarse  to  defendant  the  original  price  paid  for  the  land,  which  the  estate  had 
bad  the  benefit  of,  and  also  such  aanis  as  were  expended  in  improvements  thereon, 
so  far  as  they  had  increased  the  value  of  the  land ;  and,  in  case  defendant  were 
charged  with  the  rents  received  from  the  property  since  the  death  of  the  life-tenant, 
be  should  be  allowed  interest  on  the  amount  payable  to  bim. 

Appeal  from  general  term.  Second  department. 

Qeorge  H.  Starr,  for  appellants.  Win.  G.  Cooke  and  Wm.  C.  Wallace,  for 
respondents. 

BuoKR.  C.  J.  In  July,  1841,  Thomas  Thomas  died,  leaving  him  surviving 
Catharine  Thomas,  his  widow,  and  four  children,  aged,  respectively,  three,  five, 
and  six,  and  Sarah  Thomas,  who  has  since  died  iutestnte.  At  the  time  of 
his  death,  Thomas  owned  in  fee  eight  small  city  lots  in  Williamsburg,  six  of 
which  were  situated  on  South  First,  and  two,  of  lesser  value,  on  South  Sec- 
ond streets,  and,  with  the  exception  of  two  lots  on  South  First  street,  were 
vacant  and  unimproved.    So  far  as  appears  from  the  case,  Thomas  had  no 

I  Beveisiug  3S  Hun,  668. 


Digitized  by 


Google 


372  KOBTHKAaiEBN  BXFOBTBB.  [N.Y. 

other  property,  real  or  personal,  and  such  as  be  had  he  devised  to  his  widow 
for  life,  with  remainder  to  his  fear  children.  By  the  will  he  appointed  his 
wife  executrix,  and  John  L.  Bulkley  executor,  of  his  estate,  and  authorized 
them  to  "sell  the  whole  or  any  part  of  his  real  estate  when  they  may  deem 
best  for  those  interested  therein,  either  at  public  or  private  sale,  and  invest 
the  proceeds  in  bonds  and  mortgages  or  other  securities  as  tliey  may  believe 
t)e8t."  He  also  appointed  his  wife  guardian  of  all  of  his  children.  In  De- 
cember, 1841,  the  widow  intermarried  with  the  defendant  Evans,  and  lived 
with  him  as  his  wife  until  the  year  1878,  a  period  of  87  years,  and  nearly  20 
years  after  all  of  the  children  had  arrived  at  maturity. 

It  is  conceded  that,  by  the  will,  the  widow  took  a  life-estate  in  the  property 
of  her  husband,  and  that,  upon  her  marriage  with  Evans,  he  became  entitled 
to  the  enjoyment  of  her  interest  therein,  and  that  the  four  children  took  a 
vested  estate  in  remainder  in  such  property.  Between  the  years  1841  and  1850 
the  defendant  Evans  made  considerable  improvements  upon  the  property  on 
South  First  street,  and  rendered  some  of  it  productive  which  before  was  a 
burden  and  expense  to  the  estate.  For  the  purpose  partly  of  paying  the  lia- 
bilityof  the  estate  to  Evans  for  these  improvements,  and  partly  to  raise  money 
to  meet  anticipated  assessments  upon  the  property,  the  executors,  in  1850, 
sold  and  conveyed  to  Evans,  for  the  agreed  price  of  $1,000,  the  two  vacant 
lots  on  South  Second  street.  Three  hundred  and  fifty  dollars  of  this  sum  was 
applied  as  a  payment  to  Evans  for  the  expenses  incurred  by  him,  and  the  bal- 
ance of  $650  was  secured  by  a  mortgage  upon  the  property  given  by  Evajis  to 
the  executors.  The  price  paid  was  a  fair  consideration  for  the  land,  and  all 
parties  then  supposed  that  Evans  acquired  a  valid  title  under  the  power  of 
sale  contained  in  the  will.  Subsequently,  however,  upon  attempting  to  raise 
money  upon  the  lots  for  building  purposes,  Evans  was  advised  that,  by  reason 
of  his  relationship  with  one  of  the  grantors,  his  title  was  defective,  and  there- 
upon he  consented  to  institute  an  action  to  have  such  title  declared  void,  and 
to  reinstate  the  power  of  sale  in  the  executors.  Such  proceedings  were  there- 
upon had  in  the  supreme  court  that  judgment  was  rendered  dechtring  the  con- 
veyance from  the  executors  to  Evans  null  and  void,  and  reinstating  them  with 
the  interest  attempted  to  be  conveyed. 

Between  1850  and  1854,  heavy  assessments  were  levied  upon  the  property 
of  tlie  estate  for  municipal  improvements,  and  the  executors  had  no  means  to 
pay  them.  These  assessments  were  mainly  levied  upon  the  lots  on  South 
First  street.  At  the  request  of  the  executors,  Evans  advanced  some  money 
to  pay  them,  bat  the  estate  was  stiU  unable  to  meet  the  other  burdens  upon 
the  property.  Under  the  circumstances,  the  defendant  Evans,  under  an 
agreement  with  one  Swackhamer  that  he  would  repurchase  the  property, 
and  repay  him  its  cost,  and  such  money  as  he  should  expend  upon  it,  with  a 
bonus  of  $500  for  tiis  risk  and  trouble,  induced  Swackhamer  to  enter  into  a 
contract  of  purchase  of  the  two  lots  on  South  Second  street  with  the  ejcecu- 
tora  for  the  price  of  $2,000.  In  1853  the  executors  conveyed  the  property  to 
Swackhamer,  receiving  therefor  $300  in  cash,  Swackhamer's  note  for  $700, 
and  arelease  by  Evans  to  theexecutors  of  their  indebtedness  to  himfor  money 
advanced  and  expended  for  assessments  and  improvements  upon  the  property. 
The  price  paid  was  more  than  the  value  of  the  property,  and  the  Thomas 
estate  received  the  full  benefit  thereof.  It  does  not  appear  that  the  executors 
had  any  knowledge  of  the  agreement  between  Evans  and  Swackhamer,  or 
that  any  of  tlie  parties  had  any  doubt  but  that  Swackhamer  acquired  a  valid 
title  to  the  property  by  the  conveyance.  Upon  receiving  his  deed,  Swack- 
hamer executed  a  mortgage  upon  the  property  to  third  parties  for  the  sum  of 
$4,500,  which  sum  was  wholly  expended  in  erecting  three  sulMtantial  brick 
dwellings  upon  the  two  lots.  In  1856,  in  accordance  with  his  agreement 
with  Evans,  Swackhamer  conveyed  the  property  to  him,  receiving  in  pay- 
ment therefor  the  sum  of  upwards  of  $7,000.    Immediately  upon  receiving 
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bis  deed,  Evans  caused  It  to  be  placed  opon  record,  and  from  that  time  for- 
ward claimed  to  be  the  absolnto  ovner  of  the  property.  Since  Evans'  oc- 
cupation of  the  lots,  he  has  continued  to  make  additions  to  and  improvements 
upon  them,  the  valne  of  which,  inclnding  the  original  cost  of  the  houses  as 
found  by  the  trial  court,  exceeded  $9,000  at  the  time  of  the  trial.  In  1879, 
Evans  conveyed  to  each  of  the  two  other  defendants,  Catharine  J.  Scofield  and 
Jessie  £.  Scofield,  one  of  the  houses  erected  on  the  two  lots  on  South  Second 
street  as  a  gift  out  of  consideration  of  love  and  affection  for  them  as  his 
daughters. 

This  action  was  brought  by  two  of  the  remaining  children  of  Thomas,  the 
other  one  refusing  to  join  therein  as  a  plaintiff,  in  April,  1881,  for  the  pur- 
pose of  vacating  and  annulling  the  deed  given  by  the  executors  to  Swack- 
hamer,  and  all  sabseqaent  conveyances  of  the  property,  and  having  it  ad- 
judged that  the  two  lots,  with  their  improvements,  were  the  property  of 
the  plaintiffs,  and  requiring  the  defendants  to  release  and  convey  the  prop- 
erty to  them,  and  that  the  defendant  Thomas  J.  Evans  render  nn  account  of 
all  of  his  transactions  with  the  estate  of  Thomas  Thomas,  and  be  decreed  to 
pay  to  the  plaintiffs  such  sums  as  might  be  found  due  upon  such  accounting. 
The  right  to  relief  was  based  exclusively  upon  the  allegation  in  the  com- 
plaint that  the  defendant  Evans  obtained  title  to  the  property  from  the  ex- 
ecutors "for  the  purpose  of  enabling  the  executors  more  conveniently  to 
manage  the  said  estate  through  the  defendant  Thomas  J.  Evans,  and  with 
a  view  to  increase  the  revenue  for  the  said  real  estate,  and  to  put  the  title 
thereof  in  the  said  Thomas  J.  Evans  as  trustee  for  the  said  Catharine  Evans, 
and  the  children  of  the  said  Thomas  Thomas,  deceased. "  Upon  the  trial  no 
proof  was  offered  by  the  plaintiffs  of  the  existence  of  the  trust  and  agree- 
ment alleged  in  the  complaint,  but  the  action  was  sustained  upon  the  ground 
that  the  conveyance  by  which  the  land  was  transferred  from  the  executors 
of  Thomas  to  Swackhamer  was  not  a  valid  exercise  of  the  power  of  sale  given 
to  them  by  the  will  of  Thomas,  and  constituted  a  cloud  upon  the  title  of  the 
true  owners,  which  should  be  removed.  The  decree  also  denied  to  the  de- 
fendant the  right  to  compensation  for  the  improvements  made  to  the  property 
by  him.  The  ground  upon  which  this  conclusion  was  reached,  Is  stated  to 
be  that  Evans  was  not  a  botta  flde  purchaser  of  the  premises.  This  conclu- 
sion was  based  upon  the  finding  of  law  made  by  the  trial  court  that  neither 
Evans  nor  the  other  defendants  were  bona  j^e  purchasers  of  the  land. 

It  is  not  entirely  clear  what  the  trial  court  meant  by  this  finding  of  law; 
bat,  if  it  was  Intended  to  convey  any  other  idea  than  that  it  was  simply  a  le- 
gal deduction  from  the  assumed  fact  that  the  conveyances  to  Swackhamer 
and  Evans  were  void  by  reason  of  the  alleged  invalidity  in  the  execution  of 
the  power  of  sale,  it  is  contrary  to  the  findings  of  fact  made  by  the  court, 
and  is  unsupported  by  any  evidence  in  the  case.  It  was  found  by  the  trial 
court  that  from  1856  Evans  always  claimed  to  be  the  absolute  owner  of  the 
property;  and  that  this  claim  was  known  to  and  acquiesced  in  by  the  plain- 
tiffs appears  from  the  allegations  of  the  complaint.  It  is  therein  averred  that 
"the  plaintiffs  have  all  been  for  many  yeai's  of  full  age,  and  have  not  requested 
the  transfer  of  said  title  to  them  because  of  the  positive  assurance  they  all 
had  from  the  said  defendant,  and  from  the  said  testatrix  in  her  life-time,  that 
the  same  was  held  for  the  estate,  and  because  their  mother,  the  said  testatrix, 
was  entitled  to  the  income  of  the  same  until  her  death."  This  excuse,  so  far 
as  it  alleges  any  assurance  from  the  defendant  Evans,  or  his  wife,  of  the  ex- 
istence of  a  trust,  is  not,  as  we  have  seen,  supported  by  the  evidence.  ■  It  also 
appears  that  some,  if  not  all,  of  the  surviving  children  of  Thomas,  after  their 
majority,  had  knowledge  of  the  expenditures  that  the  defendant  Evans  made, 
not  only  upon  the  property  in  dispute,  but  also  upon  the  other  real  estate  re- 
maining unsold,  and,  so  far  from  making  any  objection  thereto,  actually  re- 
quested them  to  be  mad& 
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A  careful  perusal  of  the  evidence  in  the  case  shows  us  that  Eyana,  in  the 
right  of  his  wife,  came  into  the  possession  of  the  eight  lots  in  1841;  and,  al- 
tliough  both  he  and  the  estate  were  destitute  of  means  to  improve  it,  or  to 
pay  the  taxes  or  assessments  levied  thereon,  it  was  so  managed  as  to  make 
it  more  valuable  and  productive,  and  to  preserve  for  the  remainder-men  the 
greater  part  of  the  estate.  In  the  meanwhile  he  provided  a  home  for  the 
widow  and  children  of  Thomas,  and  educated  and  supported  the  diildren, 
not  only  until  their  majority,  but  some  of  them  until  long  after  that  time. 
Under  these  circumstances,  it  is  not  strange  that  the  remainder-men  have 
hesitated  so  long  to  assert  any  rights  to  the  two  lots  in  question,  and  that 
one  of  them  refused  itltogether  to  become  a  party  to  the  proceeding. 

A  claim  to  recover  back  property  which  has  been  fairly  sold  and  paid  for 
at  its  full  value,  and  the  consideration  of  which  has  accrued  to  the  benefit  of. 
the  plaintiffs,  without  offering  to  render  compensation  to  one  who,  honestly 
believing  himself  to  be  its  lawful  owner,  expended  large  sums  in  its  improve- 
ment, and  which  now  constitutes  its  greatest  value,  seems  to  be  unjust  and  in- 
equitable.  We  are  of  the  opinion  that  the  purchase  price  originally  paid  for 
the  land,  and  the  value  of  the  improvements,  to  the  extent  that  they  have  added 
to  its  permanent  value,  constitute  an  equitable  claim;  and  that,  even  if  the 
plaintiffs  should  establish  an  equitable  right  to  the  property,  it  would  not  en- 
title them  to  judgment  therefor  except  upon  the  condition  of  refunding  to  the 
defendant  Evans  the  amount  so  expended. 

It  was  found  by  the  trial  court  that  the  purchase  price  was  mainly  paid  in 
relieving  the  land  from  the  assessments  imposed  upon  it.  These  assessments 
were  a  charge  upon  all  of  the  land;  and  the  interest  of  the  remainder-men,  as 
well  as  that  of  the  life-tenant,  was  liable  to  be  sold  therefor.  It  is  provided 
by  statute,  in  the  case  of  real  property  in  which  several  persons  have  succes- 
sive interests,  incumbered  by  taxes  and  assessments  rendering  it  liable  to  sale 
therefor,  that,  upon  the  application  of  any  of  the  parties  interested,  the  court 
may  order  a  sale  of  the  fee,  or  a  part  thereof,  for  the  purpose  of  discharging 
the  liens  upon  the  remainder.  I.,aws  1841,  c.  341;  Laws  1855,  c.  327;  Jack- 
son V.  Bahcock,  16  N.  Y.  246;  Dikeman  v.  Dikeman,  11  Paige,  484.  Thus 
the  property  of  the  plaintiffs  was  legally  liable  for  the  payment  of  these 
assessments.  Although  the  method  provided  by  statute  was  not  pursued,  we 
see  no  reason  why  a  court  of  equity,  called  upon  to  settle  the  equitable  rights 
of  the  parties,  should  not  charge  remainder-men  with  the  reimbursement  of 
moneys  actually  and  honestly  expended  for  the  benefit  of  their  estate,  and 
which  they  were  legally  liable  to  pay.  The  general  rule  applicable  to  the  re- 
lation of  life-tenants  and  remainder-men  does  not  authorize  the  former  to 
charge  the  latter  with  the  cost  and  expense  of  permanent  improvements  put 
upon  the  property  by  them  during  the  life-tenancy.  Dent  v.  Dent,  30  Beav. 
363;  Moore  v.  Cable,  1  Johns.  Ch.  385.  This  rule  is  founded  upon  principles 
of  justice  having  reference  to  the  rights  and  interests  of  remainder-men,  and 
should  not  be  inconsiderately  impaired  or  evaded.  It  is  also  the  general  rule 
that  municipal  assessments  for  permanent  improvements  upon  land  are  ap- 
portionable  between  the  life-tenant  and  the  remainder-men  according  to  the 
circumstances  of  the  case,  and  their  respective  interests  in  the  propei-ty, 
{Stairoell  V.  Doughty.  3  Bradf.  359;  Peck  v.  Sherwood,  56  N.  Y.  615;)  while 
the  ordinary  taxes  of  government  are  properly  chargeable  to  the  life-tenant 
alone,  (Deraismea  v.  Deraismet,  72  "S.  Y.  154;  Caima  y.  Chahert,  8  £dw. 
Ch.  812.) 

Such  are  the  rules  applicable  to  those  relations  when  they  are  open  and  ac- 
knowledged, and  no  special  circumstances  exist  authorizing  the  application 
of  principles  of  equity  to  reimburse  one  who  in  good  faith  has  increased  the 
intrinsic  value  of  the  property  by  expending  his  own  means  in  making  per- 
manent erections  and  valuable  additions  thereto  under  the  belief  that  be  was 
its  lawful  owner.    Such  circumstances  are  held  to  exist  when  a  trustee  or 
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mortgagee  in  possession,  supposing  in  good  faith  that  he  has  acquired  title  in 
fee  to  the  property,  goes  on  and  deals  with  it  as  his  own,  and  makes  improve- 
ments which  are  of  permanent  benefit  to  tlie  property.  Putnam  r.  Ritchie, 
6  Paige,  390;  Mickles  v.  Dillaye,  17  N.  Y.  86. 

In  the  Putnam  Case  the  chancelior  laid  down  the  rule,  as  expressed  in  the 
head-note,  that  "when  industrial  accessions  have  been  made  to  property  in 
good  faith  by  a  person  who  has  the  legal  title  to  the  property,  so  that  the  real 
owner  is  compelled  to  resort  to  a  court  of  equity  to  ass(^rt  his  equitable  title 
to  such  property,  this  court  acts  upon  the  civil  court  rule  of  natural  equity, 
and  compels  the  complainant  to  compensate  the  adverse  party  for  such  indus- 
trial accessions  or  improvements,  as  a  condition  of  granting  the  equitable  re- 
lief asked  for  in  the  suit."  This  was  the  case  of  a  guardian  in  socage  of  in- 
fants having  a  leasehold  estate  in  fee  in  certitin  lands,  which  lease,  during 
the  infancy  of  the  wards,  was,  for  a  good  consideration,  surrendered  by  such 
guardian  to  the  heir  of  the  lessor.  It  was  held  that  a  guardian  in  socage  has 
no  right  to  surrender  a  lease  in  fee  belonging  to  his  wards ;  but  that  when  the 
legal  title  is  in  a  trustee,  or  when  the  guardian  of  an  infant  has  complete  le- 
gal control  over  the  property  so  as  to  place  it  fully  within  the  power  of  the 
chiincellor  as  the  general  guardian  of  infants,  the  court  may  sanction  the  acts 
of  the  trustee  or  guardian,  although  not'strictly  legal,  if  the  same  are  done  in 
giHxl  faith,  and  for  the  benellt  of  the  estate  of  the  infant. 

In  Mickles  v.  Dillaye,  17  N.  T.  86,  the  rule  was  applied  to  a  mortgagor 
who  attempted  to  redeem  from  a  mortgagee  in  possession  under  a  voidable  sale, 
and  the  rule  adopted  is  expressed  in  the  head-note  Of  tlie  case  as  follows: 
"When  valuable  and  permanent  improvements  have  been  made  in  good  faith 
by  a  person  standing  upon  the  legal  footing  of  a  mortgagee  in  possession,  but 
who  supposed  himself  to  have  acquired  the  absolute  title,  and  such  mistake 
was  favored  by  the  omission  of  the  owner,  for  several  years  before  and  after 
the  improvements,  to  assert  any  interest  in  the  premises,  the  mortgagor,  on 
asking  the  aid  of  equity  to  redeem,  will  be  compelled  to  allow  the  value  of 
the  improvements,  though  exceeding  the  rents  and  profits  received."  In 
Bright  v.  Boyd,  1  Story,  478,  lands  had  been  sold  by  an  administrator,  but 
the  sale  was  void  because  he  had  not  given  security  according  to  the  statute. 
The  heir  sued  the  purchaser,  and  recoven-d  possession  of  the  land.  The  pur- 
chaser then  filed  his  bill  in  equity  to  recover  from  the  heir  the  value  of  cer- 
tain improvements,  including  the  cost  of  building  a  large  dwelling-house 
which  be  had  in  good  faith  put  upon  the  premises  while  occupying  them. 
Judge  Story  referred  the  case  to  a  master  to  take  an  account  of  the  enhanced 
value  of  the  premises,  with  a  strong  intimation  that  the  pluintiil  was  entitled 
to  recover  that  expense,  but  postponed  the  final  decision  of  the  question  until 
the  coming  in  of  the  master's  report.  Judge  Denio.  citing  this  case  in 
Mickles  v.  Dillaye,  entertained  some  doubt  whether  it  could  be  sustained 
here  except  upon  the  principle  of  estoppel  against  one  fraudulently  standing 
by  and  seeing  another  expend  money  upon  his  land,  although  he  expressly 
approved  the  rule  laid  down  by  the  chancellor  in  Putnam  v.  Ritchie.  In  the 
same  case  he  also  approved  of  the  doctrine  laid  down  by  Judge  Hand  in  Wet- 
more  V.  Roberts,  10  How.  Pr.  51.  In  that  case  the  defendant  had  bought  the 
premises  from  one  who  had  purchased  them  upon  a  sale  on  a  prior  mortgage, 
in  the  foreclosure  of  which  a  junior  mortgagee  had  not  been  made  a  party. 
Upon  a  foreclosure  of  the  junior  mortgage,  it  was  held  that  the  premises 
should  be  sold,  and  the  defendant  should  be  paid  from  the  purchiise  money, 
not  only  the  amount  due  on  the  elder  mortgage,  but  also  for  improvements 
made  by  him  during  his  occupation  of  the  property. 

In  Miner  v.  Beekman,  50  K  Y.  839,  it  was  said  by  Grovek,  J.,  that  "when 
a  plaintiff  has  permitted  his  right  to  satisfy  a  mortgage  to  remain  dormant 
for  nearly  thirty  years,  during  which  others  have  paid  the  assessments  and 
taxes,  and  made  improvements  in  the  belief  that  they  had  title  under  a  fore- 
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dosare  of  the  mortgage,  he  cannot  oomplain  that,  aa  a  oondltlon  <ft  legaining 
possession,  be  is  compelled  to  account  for  and  pay  such  taxes,  asaessmenta. 
and  for  such  improvements,  according  to  the  just  and  enlightened  principles 
of  courts  of  equity. 

Pomeroy,  in  a  note  to  section  1242  of  his  work  on  Equity  Jurisprudence, 
states  the  rule  as  follows:  "When  a  person  in  peaceable  pcMsession  under 
claim  of  lawful  title,  but  really  under  a  defective  title,  has  in  good  faith  made 
permanent  improvements,  the  true  owner,  who  seeks  the  aid  of  equity  to  es- 
tablish his  own  title,  will  be  compelled  to  reimburse  the  occupant  for  bis  ex- 
penditure."    Many  authorities  are  cited  in  support  of  the  proposition. 

In  Ford  v.  Knapp,  102  N.  Y.  135,  6  K.  £.  Bep.  283,  the  principle  is  laid 
down  that  in  an  action  by  a  co-tenant  out  of  possession  for  a  partition  of  the 
premises  upon  which  the  other  tenants  in  common  have  paid  taxes  and  made 
improvements  in  good  faith,  which  have  largely  incre<taed  the  value  of  the 
property,  the  amount  of  such  taxes  and  improvements,  shall,  in  case  of  "sale 
of  the  property,"  be  first  deducted  from  the  gross  sum  received,  and  paid  to 
the  improving  tenants,  and  the  balance  only  divided  among  the  parties  ao- 
cording  to  their  respective  interests.  The  case  was  decided  upon  the  rule 
"that  one  who  seeks  equity  must  do  equity,"  and  that  the  tenant  out  of  the 
actual  occupation,  who  seeks  a  court  of  equity  to  awai'd  him  partition,  is  en- 
titled to  relief  only  upon  condition  that  the  equitable  rights  of  his  co-tenant 
shall  be  respected. 

We  think  the  circumstances  of  this  case  bring  it  within  the  principles  of  the 
cases  above  cited.  Previous  to  the  year  1860,  all  of  the  remainder-men  had 
arrived  at  years  of  maturity,  and  were  aware  that  the  defendant  Evans  claimed 
to  be  the  absolute  owner  of  the  property  in  question.  For  over  20  years  they 
not  only  neglected  to  dispute  such  claim,  but  permitted  the  defendant  to  go 
on  in  apparent  security  as  to  his  title,  and  make  improvements  upon  the  prop- 
erty, and  deal  with  it  as  his  own.  There  seems  to  exist  here  the  natural  equity 
which  entitles  a  party  who  has  in  good  faith,  with  his  own  means,  improved 
the  property  of  another,  to  reimbursement  by  the  parties  benefited  thereby, 
but  this  equity  is  strengthened  by  the  conduct  of  the  owners,  who  stood  by 
and  saw  such  pai-ty,  without  notice  or  objectipn,  incur  expense  under  the  be- 
lief that  he  was  improving  his  own  property.  We  are  therefore  of  the  opinion 
that  the  trial  court  should  have  imposed,  as  the  condition  of  any  relief  to  the 
plaintifCs,  the  reimbursement  by  them  to  Evans  of  the  original  price  paid  by 
Swackhamer  for  the  lots,  and  also  of  such  sums  as  were  expended  by  Swack- 
bamer  and  Evans  in  their  improvements,  so  far  as  they  have  increased  the 
value  of  the  land;  and,  in  case  Evans  is  charged  with  the  rents  received  from 
the  property  since  the  death  of  the  life-tenant,  be  should  be  allowed  interest 
on  the  amount  payable  to  him. 

The  plaintifts  have  sought  their  remedy  in  equity,  and  that  course  seems  to 
have  been  requisite  as  the  condition  of  a  right  to  the  relief  demanded.  The 
deed  from  the  executors  to  Swackhamer  apparently  conferred  the  legal  title 
under  the  power  of  sale  contained  in  the  will.  The  purchaser  was  under  no 
responsibility  for  any  misapplication  by  the  executors  of  the  consideration 
paid  by  him  for  the  land,  and  was  entitled  to  rely  upon  their  apparent  power 
to  receive  such  consideration,  and  to  convey  the  land  given  to  them  by  the 
will.    3  Rev.  St.  (7tb  Ed.)  §  66,  p.  2183.    . 

We  hav'i  altogether  refrained  from  discussing  the  question  as  to  whether 
the  conveyanrn  by  the  executors  to  Swackhamer  was  a  valid  execution  of  the 
power  of  sale-  There  seems  to  be  much  reason  for  saying,  under  the  pecuUai 
condition  of  this  property,  its  unproductive  character,  and  the  want  of  means 
in  which  the  testator  left  bis  family,  the  liability  of  the  property  to  be  sold  for 
taxes  and  assessments  for  municipal  purposes,  that  the  real  limitation  intended 
to  be  put  by  the  testator  upon  the  power  of  sale  was  contained  in  the  words 
that  it  should  be  sold  when  his  executors  "may  deem  best  for  those  interested 
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therein,"  and  not  in  the  language  bywhich  they  were  directed  "to  invest  the 
proceeds  in  bonds  and  mortgages  or  other  securities  as  thej  may  believe  best." 
Some  diversity  of  opinion,  however,  exists  among  the  members  of  the  court 
upon  this  question,  and  we  therefore  refrain  from  determining  it,  believing 
that  the  point  decided  will  substantially  dispose  of  the  case  upon  a  retrial. 

The  judgments,  both  interlocutory  and  final,  of  the  courts  below,  are  re- 
versed, and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

(All  concur.) 

(106  N.  T.  2a) 

NoETHAMPTON  NAT.  BANK  V.  KiDDER  and  others. 
{Oavrt  o/Apptab  of  New  York.    June  7, 1887.) 

1.  Boms— Matubity — Default  ik  Intkb^bt  PATMBina — Boha  Fn>s  Fokcbasb. 

Interest-bearinf;  bonds,  secured  by  mortgage,  provided  that  the  principal  sbonld 
become  due  upon  non-payment  of  accrued  interest  on  demand,  or  failure  to  make 
stipulated  semi-annual  contributions  to  a  sinking  fund  provided  for,  and  the  con- 
tinuance of  such  default  for  six  montbi).  In  an  action  involving  the  title  of  a  pur- 
chaser of  the  bonds  as  against  the  onmer,  from  whom  they  had  been  stolen,  it 
appeared  that  the  interest  and  sinking-fund  contributions  were  several  years  In  ar- 
rears, and  that  a  foreclosure  suit  had  been  begun  by  the  bondholders,  to  the  knowl- 
edge of  the  purchaser,  when  the  latter  bought  the  bonds.  The  statement  of  facts 
on  which  the  case  was  tried,  while  not  expressly  alleging  a  demand  of  interest  made 
by  the  bondholders,  used  the  word  "default"  in  regard  to  the  non-payment  thereof. 
Held,  that  the  language  of  the  statement  of  facts  must  be  constriied  to -mean  that 
the  demand  necessary  to  render  the  i>rincipal  due  was  mnde  or  dispensed  with; 
that,  at  any  rate,  the  non-payment  of  the  contributions  to  the  sinking  fund  caused 
a  default,  which,  after  the  expiration  of  six  months,  made  the  principal  due;  that 
the  foreclosure  suit  sufficiently  evinced  the  election  of  the  bondholders  to  take  ad- 
vantage of  the  default;  and  that,  therefore,  the  purchasers  took  the  bonds  when 
overdue,  and  took  no  title  as  against  the  former  owners. 

2.  SAMB— PnHCHASB— BOKDKS  OF  Pboof— Pbeshmptioh. 

In  an  action  brought  by  the  former  owner  of  negotiable  paper,  from  whom  it  has 
been  stnleu,  against  a  subsequent  pnrchaser  of  it,  tlie  burden  is  on  the  defendant  to 
show  that  be  is,  or  has  succeeded  to  the  rights  of,  a  bona  fide  holder ;  and,  if  it  ap- 
pears that  be  bought  the  paper  when  overdue,  it  will  not  be  presumed  that  any  prior 
holder,  succeeding  the  thiei^  acquired  the  paper  before  its  dishonor. 

W.  M.  8afford,  for  appellants.     W.  G.  Peckham,  for  respondent. 

Feckhau,  J.  In  the  year  1871  the  Ohio  &  Mississippi  Bailroad  Company 
Issued  what  was  termed  a  "Second  Consolidated  Mortgage"  to  secure  the  pay- 
ment of  a  large  amount  of  its  bunds.  The  bonds  on  their  face  were  payable 
on  the  first  day  of  April,  1911,  with  interest  in  the  mean  time  semi-annually  at 
the  rate  of  7  per  cent,  on  the  first  days  of  April  and  October  in  each  year  un- 
til the  principal  was  paid  upon  the  presentation  and  surrender  to  the  company 
of  the  coupon  or  interest  warrant  attached  for  each  installment  of  interest  as 
it  l>ecame  due.  Each  bond  contained  this  clause:  "In  case  of  the  non-pay- 
ment of  the  interest  for  any  half  year  when  denjanded,  and  the  same  remain- 
ing unpaid  for  six  months,  and  likewise  in  case  of  de^ult  for  six  months  in 
the  stipulated  contribution  to  the  sinking  fund  hereinafter  referred  to,  the 
principal  shall,  without  further  demand  or  notice,  become  due  and  payable 
from  and  after  the  expiration  of  six  months  from  the  date  of  such  default, 
with  interest  then  accrued  and  in  arrear."  The  bonds,  in  referring  to  the 
mortgage  which  secured  their  payment,  also  contained  a  statement  as  follows: 
"And  siUd  mortgage  also  provides  a  sinking  fund  for  the  ultimate  redemption 
of  said  bonds,  commencing  with  payments  into  the  sinking  fund  at  the  rate 
of  twenty  thousand  dollars  a  year,  and  so  graded  and  regulated  as  to  provide 
for  taking  up  the  whole  amount  of  the  bonds  before  their  maturity." 

By  a  written  statement  contained  in  the  &ise,  and  headed  "Facts,"  (the  case 
containing  none  of  the  evidence  given  on  the  trial,)  it  appears  that  the  plain- 
tiff was  on  the  twenty-sixth  day  of  January,  1876,  the  owner  of  two  $1,000 
second  mortgage  bonds  of  the  issue  above  described,  and  on  that  day  they  were 
v.l2.N.E.no.6— 37 
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stolen  from  it  by  masked  burglars.  It  farther  appears  in  the  statement  that 
no  interest  was  paid  on  any  of  the  second  mortgage  bonds  for  the  years  1877, 
1878,  and  April,  1879,  nor  was  any  contribution  made  to  the  sinking  fund 
during  tiie  period  from  1876  to  December,  1882,  inclusive,  "and  the  defaults 
have  never  been  made  good  for  any  of  the  payments  which  became  due  from 
1876  to  1882."  A  foreclosure  of  the  second  consolidated  mortgage,  the  state- 
ment continues,  "because  of  the  above-mentioned  defaults  in  the  interest  and 
sinking  funds  on  the  bonds  in  suit,  was  begun  shortly  before  the  appointment 
of  receivers,  who  were  appointed  on  the  aeventeentli  of  November,  1876." 
At  the  time  of  the  trial  of  this  action,  (December,  1882,)  the  foreclosure  suit 
was  still  pending,  and  had  been  from  the  time  of  its  commencement.  The 
defendants,  on  the  twenty-eighth  of  April,  1881,  had  orders  to  buy  $2,000  of 
these  bonds,  and  they  purchased  the  bonds  in  question,  and  acted  through 
brokers  in  their  purchase.  Whether  they  paid  a  valuable  consideration  for 
the  bonds  or  not  is  a  disputed  inference  from  the  language  used  in  the  state- 
ment of  facts,  and  the  general  term  held  that  the  fact  of  such  purchase  for 
value  did  not  appear,  and  upon  that  ground  gave  judgment  for  the  plaintiff 
on  a  verdict  directed  for  it  at  the  circuit,  subject  to  the  opinion  of  the  general 
term. 

Whether  the  court  was  right  in  that  construction  of  the  meaning  of  the 
language  used  is  not  important  in  the  view  we  take  of  the  ciise.  The  bonds 
when  they  were  purchased  by  defendants  in  April,  1881,  were  overdue,  and 
had  thus  ceased  to  be  negotiable  in  the  sense  which  frees  the  transaction  from 
all  inquiry  into  the  rights  of  antecedent  holders.  Veitnilye  v.  Adams  Exp. 
Co.,  21  Wall.  138,  at  145;  Morgan  v.  V.  S.,  113  U.  S,  476, 499,  6  Sup.  Ct.  Bep. 
585;  Hinckley  v.  Merchants'  Nat.  Bank,  131  Mass.  147.  After  maturity  a 
purchaser  for  value  is  not  a  bonaflde  purchaser  to  the  extent  of  being  pro- 
tected in  his  purchase,  (unless  he  succeeds  to  the  rights  of  such  a  holder  who 
became  such  before  maturity;)  for  the  fact  of  non-payment  discredits  the  in- 
strument, and  deprives  it  of  any  immunity  which  before  maturity  was  se- 
cured to  it  in  favor  of  a  bona  fide  purchaser  for  value,  without  actual  notice 
of  any  defect  either  in  the  obligation  or  the  title.  The  defendants'  counsel, 
however,  very  strenuously  denies  the  statement  that  the  bonds  were  overdue 
when  purchased.  He  says  that  no  legal  demand  of  the  interest  on  the  cou- 
pons was  ever  proved,  and  that,  by  the  terms  of  the  bonds,  the  interest  must 
remain  unpiud  for  six  months  after  demand  before  the  principal  could  become 
due.  The  language  heretofore  quoted,  which  was  used  in  the  statement,  im- 
plies, however,  that  a  demand  was  made,  or  that  the  company  had  done  that 
which  dispensed  with  its  necessity. 

In  a  legal  document  of  such  precision  as  a  statement  of  facts  should  be  and 
is,  where  the  vital  point  of  the  case  rests  upon  the  language  used  in  this  re- 
gard, the  word  "defaults"  would  never  be  used  to  describe  a  mere  failure  to 
pay  money  as  interest  on  cougons  which  had  not  l)een  presented,  or  any  de- 
mand of  payment  made,  or  any  action  taken  by  the  company  to  dispense  with 
such  demand.  The  word  means,  as  thus  used,  the  failure  or  default  of  the 
cohipany  to  do  that  which  it  was  under  a  legal  obligation  to  do,  and  such  de- 
fault may  have  occurred  by  a  refusal  to  pay  any  coupons  upon  the  presenta- 
tion of  a  part  only,  and  by  the  action  of  the  company  in  publicly  announcing 
its  inability  to  pay  and  its  purpose  to  default  as  to  all  its  legal  obligations  of 
this  nature.  This  meaning  of  the  word  is  rendered  still  plainer  when,  in  the 
same  statement,  there  is  contained  the  further  fact  that  the  defauite  have 
never  been  made  good  for  any  of  the  payments  which  became  due  from  1876 
to  1882,  and  that  tlie  foreclosure  of  the  second  mortgage  was  commenced  be- 
cause of  the  defaults  in  the  payment  of  the  interest,  and  of  the  amount  due 
the  sinking  fund.  It  is  idle  to  claim  that  such  language  would  be  used  in 
regard  to  any  fact  other  than  a  legal  default  consequent  upon  a  proper  de- 
mand, or  else  in  regard  to  some  action  which  dispensed  with  its  necessity. 
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and  was  equivalent  to  a  refusal  to  pay  upon  demand.  Under  no  other  cir- 
cumstances could  it  be  juBtly  or  truly  said  that  the  company  had  made  any 
default  in  the  full  performance  of  all  its  obligations  as  to  payments,  and  under 
no  other  circumstances  would  such  a  word  be  used  in  a  legal  document  of 
this  character. 

•  Two  cases  were  cited  by  the  counsel  for  appellants  to  show  that  a  default 
in  the'  payment  of  interest  did  not  make  the  bonds  overdue.  They  were  Kail- 
toay  Co.  V.  Spragtte.  103  U.  S.  756,  and  Morgan  v.  U.  8.,  113  U.  8.  476,  5 
Sup.  Ct.  Bep.  588.  Both  of  these  cases  have  been  already  cited  upon  another 
proposition.  Neither  of  them  sustains  this  claim.  In  the  first  the  condition 
was  that  the  principal  of  the  bond  should  become  due  it  an  installment  of  in- 
terest due  should  remain  unpaid  for  six  months  after  a  demand  should  be 
made  for  the  payment  of  the  same.  There  was  no  evidence  that  any  demand 
had  ever  been  made,  and  it  was  not  stated  that  the  company  bad  made  any 
default  in  the  payment  of  interest,  and  the  court  held  that  the  mere  presence 
on  the  bond  of  a  past-due  and  unpaid  coupon  was  not  evidence  of  adefault.  In 
regard  to  such  coupons  the  court  said:  "Coupons  are  separable  obligations 
for  the  interest  payable  on  demand.  It  constantly  arises  that  they  are  not  de- 
manded for  weeks  and  months,  and  sometimes  years,  tifter  they  are  due.  As 
they  bear  interest  after  maturity,  it  will  frequently  happen  that  the  owner  of 
a  bond  who  holds  it  as  an  investment  will  keep  the  coupon  for  the  same  pur- 
pose. "  In  the  present  case  the  statement  that  there  had  been  a  default  for 
which  a  foreclosure  was  commenced,  and  receivers  appointed,  is,  as  has  been 
said,  equivalent  to  a  statement  that  the  company  had  been  guilty  of  such  a 
violation  of  the  stipulations  of  the  bond  as  made  the  principal  due  at  once. 
In  the  second  case  the  court  held  that  a  so-called  5-20  government  bond, 
which  had  been  called  for  payment  after  the  lapse  of  five  years,  and  a  day 
named  for  its  paynient,  after  which  interest  would  cease,  was  not  an  overdue 
bond ;  that  the  penalty  for  the  non-presentmen  t  for  payment  by  the  day  appointed 
,  was  only  the  loss  of  interest  from  that  time ;  and  that  the  bond  was  not  overdue 
within  the  principle  permitting  inquiry  regarding  overdue  paper,  as  to  its  or- 
igin or  title  in  the  hands  of  a  bonaflde  purchaser  for  value,  and  without  act- 
ual notice,  until  after  the  lapse  of  the  20  years  named  in  the  bond  for  its  un- 
conditional  payment.  It  was  stated  that  there  was  a  distinction  to  be  ob- 
served between  a  bond  which  was  redeemable  after  five  and  within  twenty 
years,  at  the  discretion  of  the  government,  and  one  which  was  payable  abso- 
lutely at  a  certain  time,  and  that,  in  the  case  then  before  the  court,  the  only 
penalty  prescribed  for  the  non-presentment  for  payment  on  or  before  the  day 
named  in  the  call  was  the  loss  of  future  interest.  In  no  other  way  was  the  or- 
iginal contract  altered,  and  no  other  disability  was  imposed  upon  the  holder, 
nor  any  other  immunity  taken  from  him,  and  the  bond  continued  to  stand  upon 
its  statutory  basis  as  a  bond' redeemable  at  the  treasury  on  demand,  without 
interest,  after  the  maturity  of  the  call,  parable  according  to  its  original  terms, 
and  not  overdue  in  the  commercial  sense  till  after  the  day  of  unconditional 
payment.  In  the  case  at  bar,  when  the  defaults  had  occurred,  and  the  con- 
dition of  the  bond  had  therefore  attached,  the  principal,  by  the  very  terms  of 
the  bond,  became  due  at  once. 

Again,  there  can  be  no  doubt  as  to  there  havlngbeen  a  default  arisingfrom 
the  non-payment  of  the  promised  amounts  into  the  siting  fund,  as  provided 
for  in  the  bonds.  This  failure  is  stated  in  plain  language  in  the  case.  It 
cannot  even  be  argued  here  (assuming  the  argument  would  be  sound,  which 
we  do  not  decide)  that  the  mere  failure  to  pay  either  the  interest  or  the  prom- 
ised amount  into  the  sinking  fund  would  not  in  and  of  itself  render  the  prin- 
cipal of  the  bonds  due,  without  some  action  looking  to  that  end  on  the  part 
of  the  bondholders  or  the  trustees  under  the  mortgage,  because  it  was  simply 
a  privilege  extended  to  them  to  so  consider  It  at  their  election,  which,  until 
some  action  looking  to' its  enforcement  should  be  taken  on  their  part,  rested 


Digitized  by 


Google 


580  KOBTHEASTESM  BBPOBTEB.  [N.Y. 

in  ab^ance,  and  might  be  waived.  The  answer  is,  there  was  an  election  in 
this  case.  The  action  to  foreclose  the  mortgage,  based  npon  both  these  de- 
faults, was  suc>  election,  and  the  defendants,  when  they  purchased  the  bonds, 
knew  that  the  company  was  in  the  bands  of  receivers. 

The  case,  therefore,  stands  in  this  condition :  The  plaintifF  proved  that  in 
January,  1876,  it  was  the  owner  of  these  bonds,  and  at  that  time  they  were 
stolen  from  it  by  means  of  a  burglary. .  The  thief,  of  course,  got  no  title  to 
them.  The  ownership  and  the  theft  of  the  bonds  having  been  proved,  (and 
assuming  them  to  have  been  commercial  paper,)  the  onus  was  cast  upon  the 
defendants  to  show  that  tliey  were,  or  had  succeeded  to  the  rights  of,  Ixma 
fide  holders.  Bank  of  Cortland  v.  Qreen,  43  N.  Y.  298 ;  Farmers'  Nat.  Bank 
V.  Noxon,  45  N.  Y.  762;  Bank  ofN.  T.  v.  CarU,  55  N.  Y.  440,  per  Chubcb, 
C.  J.  They  were  not  bona  fide  holders,  for  they  purchased  paper  which  was 
overdue  at  the  time  of  their  purchase,  and,  if  it  be  conceded  that  purchasers 
of  such  paper  can  succeed  to  the  rights  of  donate  holders,  (see  iftUer  v. 
Talcott,  54  N.  Y.  114,)  yet  there  Is  no  proof  of  that  nature  in  this  case,  as 
there  is  no  proof  that  any  holder  succeeding  the  tliief  acquired  the  bonds  be- 
fore their  dishonor  as  overdue  paper,  and  there  is  no  presumption  to  be  in- 
dulged in  favor  of  defendants  that  the  thief  negotiated  the  bonds  before 
they  became  overdue.  This  precise  question  as  to  the  presumption  in  such 
ca.se  has  been  thus  decided  in  Massachusetts,  and,  as  we  believe,  correctly. 
Hinckley  v.  Merchants'  Nat.  Bank,  131  Mhss.  147. 

Lastly,  we  think  there  was  no  evidence  of  any  legal  waiver  of  the  election 
to  consider  the  principal  of  the  bonds  due.  Some  portion  of  past-due  coupons, 
it  seems,  was  paid  to  the  plaintifts  in  the  foreclosure  suit,  (in  which  this 
plaintiff  had  intervened,  and  become  a  party  plaintiff;)  but  it  seems  that  it 
was  paid  in  accordance  with  a  provision  contained  in  the  mortgage  in  case  of 
foreclosure  thereof,  and  evidently  was  a  payment  made  in  recognition  of  the 
legality  of  the  foreclosure  proceedings,  and  the  receipt  of  the  money  was  not 
in  any  manner  intended  as  a  waiver  of  the  election  once  and  conclusively, 
made  by  the  bondholders  or  their  trustees.  At  all  events,  there  was  no  pre- 
tense of  a  waiver  of  the  default  as  to  the  payments  into  the  sinking  fund. 

The  defendants  have  failed  to  show  any  defense  to  plaintiff's  demand,  and 
the  judgment  in  its  favor  must  be  affirmed,  with  costs. 

(Ail  concur.) 

CM  N.  T.  165)  

GiiiFFiTHs  e.  MoBEifiON  and  others.* 
{Omai  tfAvpeal*  of  New  Tork.    Jane  7,  1887.) 

Dud — DacBtpnoH — House  Extkmdimo  oirro  Adjoihiko  Lot. 

The  deed  from  plaintiff  to  defendant's  f^rautor  conveyed  a  lot  by  metes  and 
bounds,  as  being  22  feet  in  width  front  and  rear,  and  100  feet  H  inches  deep,  "  with 
the  buildings  and  improyements  thereon,  together  with  all  and  singular  the  tene- 
ments, hereditaments,  and  appurtenances  thereto  belonging."  On  tlie  rear  of  the 
lot  was  a  building  extending  five  feet  over  upon  tlte  adjoiuing  lot  of  plaintiff.  For 
this  house  thus  extended  on  plaintifTs  lot,  and  built  by  a  previous  owner  of  both 
lots,  there  never  was  a  separate  side  wall,  but  its  front  and  rear  walls  were  extended 
over  the  line  nntil  they  met  the  wail  of  a  house  built  on  that  adjoining  lot.  The 
extended  walls  were  not  keyed  into  this  exterior  wall  of  the  other  bouse,  nor 
did  the  timbers  of  the  house  rest  in  it,  but  they  were  supported  by  piers.  The 
plastering,  however,  was  placed  upon  or  against  it.  Bald,  that  the  dc»d  did  not 
convey  the  strip  of  the  adjoining  lot  covered  by  the  building  on  the  lot  conveyed, 
or  any  easement  therein. 

Appeal  from  general  term.  First  department. 

James  J.  Thomson,  for  appellants.    S.  Jones,  for  respondent. 

Feckham,  J.  The  deed  from  plaintiff  to  defendant's  grantor  conveyed  the 
lot  No.  143  by  metes  and  bounds,  as  being  22  feet  wide  on  Forty-nintti  street, 

>AfflrmiDg  36  Hud,  3S7. 
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and  the  same  width  in  the  rear,  and  lOO  feet  and  4^  inches  deep.  This  de- 
scription confessedlj  does  not  embrace  the  fire  feet  in  question,  which  are 
within  the  area  of  lot  141,  on  tlie  east.  The  delendatit,  however,  claims  to 
have  the  right  in  the  nature  of  an  easement  to  retain  the  possession  of  this 
strip,  although  not  embraced  In  the  above  description,  because  the  house  on 
the  rear  of  bis  lot  was  built  and  extended  these  live  feet  on  the  lot  adjoining 
it  on  the  east,  by  the  person  who  was  at  the  time  the  owner  of  both  lots.  For 
this  house  thus  extended  towards  the  east  there  never  was  a  separate  and  ex- 
terior eastern  wall,  but  its  front  and  rear  walls  were  simply  extended  five  feet 
over  the  line,  until  they  met  the  western  wull  of  a  house  built  on  that  adjoin- 
ing lot,  but  not  up  to  the  western  line  of  the  lot,  within  the  said  limit  of  five  feet 
and  some  inches.  The  front  and  rear  walls  above  mentioned  were  not  keyed 
into  this  western  exterior  wall,  and  the  timbers  of  the  house  did  not  rest  in 
such  wall,  but  were  supported  by  piers.  This  wall  was  thus  made  the  east 
wall  of  the  house,  the  largest  part  of  which  whs  built  on  the  lot  now  owned 
by  defendant,  and  the  plastering  was  placed  upon  or  directly  against  it.  The  . 
house  had  a  hallway  through  its  center,  with  rooms  on  each  side,  and  the 
eastern  looms,  of  course,  had  this  wall  for  their  eastern  boundary.  Under 
these  circumstances  the  plaintiff  sold  to  defendant's  grantor  a  piece  of  land 
described  as  above,  "with  the  buildings  and  improvements  thereon,"  "to- 
gether with  all  and  singular  the  tenements,  hereditaments,  and  appurtenances 
thereto  belonging. " 

Unless  the  defendant  has  the  right  to  retain  the  possession  of  the  five  feet; 
and  the  right  to  use  the  exterior  wall  above  described  as  a  wall  to  his  building 
so  long  as  the  wall  shall  endure,  the  plaintifF  has  established  her  right  to  the 
premises,  and  the  judgment  awarding  her  possession  thereof  must  be  affirmed. 
The  defendant  claims  to  have  established  his  right  under  the  language  of  the 
deed  last  above  quoted.  The  description  in  the  deed  of  the  amount  of  the 
land  conveyed  is  minute  and  definite,  even  to  a  half  inch,  and  the  deed  con- 
veys "the  buildings  and  improvements  thereon."  Does  this  language  include 
the  right  to  retain  possession  of  the  five  feet  in  controversy  while  that  west- 
em  extension  wall  endures,  and  to  use  such  wall  as  the  eastern  extension 
wall  of  the  defendants'  house?  It  is  the  building  and  improvements  on  the 
land  which  is  most  accurately  and  minutely  described  that  are  conveyed. 
There  is  no  suggestion  of  mistake  of  measurement  in  the  amount  of  land 
Intended  to  be  conveyed,  and  yet  a  piece  of  laud  five  feet  in  addition  to  that 
which  was  actuidly  conveyed,  and  out  of  a  total  of  only  twenty-two  feet,  is 
thus  called  for  to  furnish  this  easement  to  defendant's  premises.  We  think 
that  the  language  conveys  only  that  part  of  the  building  which  is  on  the  land 
described,  and  that  no  right  such  as  is  claimed  by  the  defendant  exists  upon 
or  in  relation  to  the  land  not  conveyed,  and  which  belongs  to  plaintiff.  Such, 
we  think,  is  the  clear  intention  to  be  deduced  from  the  language  used,  and 
from  the  situation  of  the  parties.  The  defendant  can  easily  build  up.  a  wall 
on  the  easterly  side  of  his  premises  which  will  then  keep  the  building  thereon 
in  good  condition,  although  the  effect,  of  course,  will  be  to  somewhat  dimin- 
ish the  size  of  the  whole  building  as  to  width.  The  defendant  will  still  have 
all  that  was  conveyed  to  his  grantor,  viz.,.tbe  building  and  improvements 
which  were  on  the  iismd  actually  conveyed. 

But  the  defendant  claims  that  his  right  can  be  founded  upon  the  other 
clause  of  the  deed  which  conveys  the  land  thus  specifically  described,  "to- 
gether with  all  and  sfngular  the  tenements,  hereditaments,  and  tippurte- 
nances  thereto  belonging,  or  in  anywise  appertaining."  It  is  claimed  that 
this  right  to  use  the  western  extension  wall  as  long  as  It  endures,  and  also 
the  space  for  the  front  and  rear  walls,  is  an  easement  which  is  appurtenant 
to  the  grant  of  the  22  feet  of  land,  "with  the  buildings  and  improvements 
thereon,"  which  building  defendant  says  cannot  exist  as  a  building  unless 
the  front  and  rear  walls  are  permitted  to  stand,  and  they  cannot  stand  unless 
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permitted  to  occupy  the  land  on  which  they  stand.  It  must  be  remembered 
that  the  parties  have  respectively  granted  and  received  all  of  the  land  that 
was  intended.  There  has  been  no  mistake  made  about  the  quantity  thereof. 
The  grantee  received,  and  the  grantor  conveyed,  only  22  feet  in  width;  each, 
of  course,  knowing  that  5  feet  of  the  width  of  the  building  ran  over  and  upon 
land  not  conveyed.  If  there  had  been  any  thought  of  conveying  that  portion 
of  the  house  which  stood  on  land  not  conveyed,  or  of  erecting  any  easement 
upon  the  land  not  conveyed  in  the  nature  of  a  right  of  support  for  the  walls 
of  the  building,  I  think  language  would  have  been  used  which  would  have 
made  it  plain  that  such  was  the  intention.  By  the  word  "appuitenances," 
incorporeal  easements  or  rights  or  privileges  will  alone  pass,  and  of  these  only 
such  <is  are  necessary  to  the  proper  enjoyment  of  the  estate  granted.  Ogden 
V.  Jennings,  62  N.  Y.  526. 

I  think  tite  estate  granted  was  a  lot  of  land  22  feet  wide,  and  such  building 
as  was  on  that  lot,  but  the  estate  did  not  extend  to  any  portion  of  that  build- 
ing which  was  outside  of  and  beyond  such  lot.  It  was  not  necessary,  in  order 
to  enjoy  the  estate  granted,  that  there  should  exist  an  easement  in  the  shape 
of  an  appurtenance  to  such  estate,  which  was  not  directly  necessary  to  its 
proper  enjoyment,  and  was  no  more  than  a  mere  convenience,  and  in  effect 
simply  an  enlargement  of  the  grant.  By  bv  Uding  the  extension  wall  on  his 
own  hind,  the  defendant  can  have  the  full  eujoyiuent  of  everything  that  has 
.been  conveyed  to  him.  He  cites  as  the  main  authority  for  his  contention  the 
case  of  Rogers  v.  Sinsheimer,  50  N.  Y.  646.  But  the  cases  are  clearly  distin- 
guishable. In  the  Rogers  Case  the  original  owner  had  built  two  bouses  on 
two  lots,  with  a  party-wall  eight  inches  thick  between  them,  which  served  as 
a  support  for  the  beams  of  each  house.  On  the  same  day  he  sold  the  houses 
by  two  deeds  to  two  different  parties,  conveying  the  easterly  lot  to  A,,  the 
plaintiff's  grantor,  and  the  westerly  lot  to  B.,  the  defendant's  grantor;  the 
deed  to  the  latter  by  a  description  which  located  the  division  line  so  as  to  throw 
the  party-wall  and  two  inches  of  land  on  the  westerly  side  thereof  within  the 
plaintiff's  lot.  The  plaintiff  recovered  a  judgment,  which  was  reversed  at 
general  term,  and  such  reversal  affirmed  here.  It  was  placed  on  the  ground 
that  as  it  was  a  party-wall  which  at  the  time  of  the  conveyance  served  as  a 
support  for  the  beams  of  the  house  erected  on  the  lot  then  belonging  to  de- 
fendant, the  premises  were  obviously  charged  with  the  servitude  of  having 
the  beams  of  the  house  rest  in  the  wall,  and  the  wall  remain  as  an  exterior 
wall  for  defendant's  house  so  long  as  the  building  should  endure.  Thus  we 
have  the  fact  of  a  party-wall,  and  an  actual  existing  support  therein  for  the 
beams  of  each  house,  and  the  right  to  the  use  of  it  as  an  exterior  wall.  Again, 
there  was  a  space  of  but  two  inches  beyond  the  party-wall  which  plHintifl 
claimed,  and  that  space  was  so  short  as  to  prevent  the  idea  being  formed  that 
there  was  an  intention  by  such  conveyance  to  terminate  the  character  of  the 
wall,  and  the  riglit  of  defendant  to  rest  his  beams  upon  it.  Such  right  of  sup- 
port existing,  carried  with  it,  of  coarse,  the  right  to  occupy  this  space  of  two 
inches  between  the  easterly  boundary  of  defendant's  lot  and  the  wall,  with  the 
timbers  which  were  to  be  supported  in  the  wall.  In  the  case  at  bar  there  was 
no  party-wail,  and  no  suppoit,  and  no  right  of  support,  for  the  beams  of  de- 
fendant's house.  The  exterior  wall  of  an  existing  house  had  simply  been 
utilized  as  being  partition  enough  between  the  houses,  and  no  part  of  it  was 
used  for  a  support  of  any  of  the  timbers  of  the  house  in  question,  and  this  wall 
was  five  feet  from  the  line  of  the  premises  which  were  actually  conveyed  to 
the  defendant. 

The  character  of  the  easement  claimed  by  defendant,  in  effect,  does  not  dif- 
fer from  the  claim  of  the  fee  to  the  live  feet;  for  the  right  to  occupy  the  space 
with  the  front  and  rear  walls,  and  to  have  the  western  wall  of  the  other  build- 
ing serve  as  the  eastern  exterior  wall  of  defendant,  requires  in  its  exercise  the 
actual  and  exclusive  possession  of  that  amount  of  land,  although  it  was  never 
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conveyed  to  defendant.  There  is  no  Intention  to  make  a  conveyance  of  any 
Buch  right  expressed  in  the  deed,  and  there  is  nothing  in  the  Sogers  Case 
which  compels  or  authorizes  us  to  imply  such  an  intention.  We  have  looked 
at  the  other  cases  cited  by  defendant's  counsel,  but  they  plainly  have  no  ap- 
plication. 

What  has  been  siiid  in  regard  to  the  claim  of  defendant  as  to  the  five  feet 
applies  with  stronger  force  to  the  alleged  easement  for  the  maintenance  of  the 
privy,  hydrant,  etc.  This  alleged  claim  is  plainly  untenable,  as  not  being  in 
any  sense  an  appurtenant  to  the  land  conveyed,  not  necessary  to  its  enjoy* 
ment,  and  scarcely  even  more  convenient. 

The  judgment  should  be  affirmed,  with  costs. 

(Ail  concur.) 


O0«  N.  T.  M6) 

SwiPT  and  others  v.  Pacific  Mail  S.  S.  Co.  and  another.' 
(Court  of  Appeali  of  New  Tork.    June  7,  1887.) 

1.  Cabbibbs — Aorioit  aqainbt — Necessabt  Pabtixs. 

Clippers  who  are  in  control  of  nierchnndise  shipped,  and  are  both  consignors  and 
oonsiguees,  should  be  assumed,  in  the  absence  of  evidence  to  tlie  contrary,  to  have 
snfficient  title  to  enable  them  to  maintain  an  action  against  the  carrier.  The  mer- 
chandise being  whale  oil,  the  [)rodnct  of  a  whaling  voyage,  evidence  that  seamen 
on  the  whaling  vessels  "  were  interested  in  the  oil,"  is  not  sotiicieut  to  establish 
that  they  are  partners  or  joint  owners,  so  as  to  require  them  to  be  joined  as  plainti£& 

2.  Same — Cohseotinq  Lines — Liability. 

A  carrying  corporation  wbicb  transports  goods  over  a  portion  of  a  continuous 
line  of  transportation  may  contract  to  carry  l)«yond  the  terminus  of  its  jroute,  or 
two  corporations  owning  continuous  lines  may  become  joint  carriers.* 
S.  Same — Bill  of  Ladiho — Fbeceoent  Aobebment. 

The  plainlids  contracted  with  one  B.,  who  was  the  vice-president  and  agent  in 
New  York  of  both  the  Pacific  Mail  Steam-Ship  Gunipauy  and  the  Panama  Rail- 
way Company,  for  the  transportation  of  a  quantity  of  wlials  oil  from  Panama  to 
New  York.  The  practice  of  the  com  panies  was  to  deduct  tlie  ligliterage  on  through 
freight  at  Panama,  and  divide  the  balance  equally.  The  oil  was  to  be  carried  at  a 
stated  rate,  with  the  best  dispatch  possible.  One  of  the  plaintiff  informed  B.  that, 
in  case  of  delay  on  the  isthmus,  there  would  be  loss  from  leakage,  unless  competent 
coopers  were  in  charge  of  the  oil.  offering  to  send  coopers  there  to  attend  to  it;  but 
B.  stated  there  would  be  no  delay,  and  that  they  had  competent  coopers  enouglion 
the  spot.  B.  was  also  notified  that,  in  case  of  loss  ft'oni  leakage,  the  companies 
wonid  be  held  liable.  Subsequently,  in  January,  1886,  the  oil  was  delivered  fi-oui 
plaintiff's  vessels  to  the  defendants  for  shipment  at  Panama.  On  March  27th  the 
common  agent  of  the  defendants  at  Panama  issued  through  bills  of  lading  for  the 
oil,  which  were  received  by  the  plaintiffs  April  7th,  providing  that  the  defendants 
should  not  be  Jointly  liable  for  any  lo?s  or  (faniage  to  the  oil ;  that  neither  should 
be  liable  in  any  event  for  loss  or  damage  accrniiig  upon  the  route  of  the  other,  nor 
accountable  for  leakage  arising  from  improper  or  defective  casks,  nor  for  unavoid- 
able detention  or  delay.  A  loss  from  leakage  occurred  during  the  delay  on  the 
isthmus.  He/d,  that  the  jury  were  Justified  in  finding  (I)  that  the  contract  was 
joint  on  the  part  of  the  defcndfints ;  and  (2)  that  it  was  i»}ntained  in  the  agreement 
made  with  B.  iu  New  York,  and  not  in  the  bills  of  lading  varying  that  agreement, 
which  were  issued  at  Panama.* 

This  action  was  bioaght  by  the  plaintiffs  as  shippers  against  the  defend- 
ant's, as  common  carriers,  to  recover  damages  for  breach  of  a  joint  contract 
for  the  carriage  of  whale  oil  from  Panama  to  Hev/  York.  The  complaint  al- 
leged that  the  plaintiffs  were  copartners,  and  that  the  defendants  were  cor- 
porations organized  under  the  laws  of  this  state;  that  the  business  of  the  Pan- 
ama Railroad  Company,  among  other  things,  was  the  transportation  of  freight 
from  Panama  by  rail  to  Aspinwallt  and  there  to  deliver  the  same  to  the  Pa- 

'Afflrming  36  Hun,  643. 

'Respecting  the  liability  of  carriers  for  the  negligence  ofconnccting  lines,  see  Savan- 
nah, F.  &  W.  R.  Ckj.  v.  Prltchard,  (Qa.)  1  8.  E.  Rep.  281,  and  note ;  Wallingford  v.  Co- 
lumbia A  G.  R.  Co.,  (8.  C.)  2  8.  B.  Rep.  19;  T.  &  P.  K.  Co.  v.  Rogers,  (Teun.)  3  a  W. 
Bep.  660;  Merchants'  Wharl-Boat  Ass'n  v.  Wood,  (Miss.)  2  South.  Rep.  76. 
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ciflc  Mail  Steam-Ship  Company,  whose  business  it  was,  among  other  things, 
to  transport  the  freight  so  received  by  vessel  to  New  York;  that  the  defend- 
ants, for  a  single  price  named,  entered  into  a  joint  contract  to  carry  the  oil 
from  Panama  to  New  York;  that  they  entered  upon  the  performance  of  their 
contract  in  the  months  of  January  and  February,  1873,  and  delivered  a  por- 
tion of  the  oil  received  by  them  from  Die  plaintiffs,  in  the  city  of  New  York, 
about  the  twenty-third  of  April,  1873;  that  owing  to  the  negligence,  delay, 
and  improper  handling  of  the  oil,  and  the  casks  containing  the  same,  by  the 
defendants,  the  oil  was  greatly  damaged  and  injured,  and  a  large  part  of  it 
was  lost  by  leakage  wliile  at  Panama,  on  its  way  across  the  isthmus,  at  Aspin- 
wall,  and  also  on  the  passage  from  Aspinwall  to  New  York;  and  that  by  rea- 
son of  negligence,  improper  conduct,  and  mismanagement  of  the  defendants, 
the  plaintiffs  suffered  damages  in  the  sum  of  $20,000,  besides  interest.  Each 
of  the  defendants  by  a  separate  answer,  among  other  things,  denied  the  joint 
contract,  and  the  joint  liability  alleged  in  the  complaint;  alleged  that  the  oil 
was  delivered  and  carried  under  a  special  contract  printed  and  in  writing, 
copies  of  wliich  were  delivered  to  plaintiffs,  wherein  the  several  rights  and 
liabilities  of  plaintiffs  and  defendants,  and  each  of  them,  with  respect  to  plain- 
tiffs and  to  each  other,  relative  to  the  subject-matter  of  the  complaint,  were 
limited,  defined,  and  determined,  and  that  its  undertaking  in  regard  to  the 
oil  was  only  under  such  contract,  which  it  had  fully  performed;  that  it  was 
not  liable  for  losses  accruing  upon  the  route  of  the  other  defendant;  and  each 
defendant  also  alleged,  as  a  separate  defense,  that  there  was  a  defect  of  par- 
ties plaintiff,  and  that  several  other  persons  named  were  then,  and  also  at 
the  time  of  the  making  of  the  contract  and  tlie  transportation  of  the  oil,  jointly 
interested  with  the  plaintiffs  in  the  oil.  The  action  was  brought  to  trial  at 
a  circuit,  and  the  jury  rendered  a  verdict  in  favor  of  the  plaintiffs  for  up- 
wards of  023,000.  From  the  judgment  entered  upon  that  verdict  the  defend- 
ants appealed  to  the  general  term,  and  from  affirmance  there  to  this  court. 

George  Hoadley  and  Wm.  Q.  Choate,  for  appeilanta.  Ataten  &.  Fox,  for 
respondents. 

Eabl,  J.  A  point  is  made  on  behalf  of  the  defendants  that  the  plaintiffs 
cannot  maintain  this  action  on  the  ground  that  some  of  the  seamen  on  the 
whaling  vessels  were,  to  some  extent,  joint  owners  with  them  of  the  oil.  It 
is  undoubtedly  the  general  rule  in  this  state  that  an  action  against  a  common 
carrier  for  the  breach  of  his  contract,  or  of  his  duty  to  carry,  must  be  brought 
In  the  name  of  the  owner  of  the  goods,  although  the  contract  may  liave  been 
made  or  the  goods  shipped  by  another.  Green  v.  Clarke,  12  N.  Y.  343;  Kml- 
der  V.  Ellison,  47  N.  Y.  36.  The  rule  has,  however,  been  much  questioned, 
and  has  some  exceptions.  Blaiichard  v.  Page,  8  Gray,  281;  Finn  v.  West- 
«m  R.  Corp.,  112  Mass.  524;  ArJmMe  v.  Thompson,  37  Pa.  St.  170.  Where 
the  consignor,  although  not  the  general  owner,  has  a  lien  upon  or  a  special 
interest  in  tlie  goods,  and  makes  the  Contract  and  pays  the  consideration  for 
their  carriage,  he  may  bring  an  action  for  the  breach  of  the  contract  in  his 
own  name  in  order  tliat  he  may  protect  his  riglits.  Here  these  plaintiffs  made 
this  contract  in  their  own  names,  and  with  their  own  money  paid  the  agreed 
freight,  and  they  were  both  consignors  and  consignees.  It  do^  not  appear 
what  ownership,  if  any,  in  the  oil,  the  seamen  had,  nor  does  it  appear  what 
the  relations  between  the  plaintiffs  and  them  were.  For  aught  that  appears, 
the  plaintiffs  were  under  a  special  duty  to  deliver  tliis  oil  in.  the  city  of  New 
York,  and  had  a  special  interest  in  the  whole  Of  the  oil  to  protect.  As  they 
were  in  control  of  the  oil,  and  made  the  contract  for  its  transportation,  being 
both  consignors  and  consignees,  in  the  absence  of  proof  to  the  contrary,  it 
must  be  assumed  that  they  had  suflBcient  title  and  right  to  maintain  this  ac- 
tion and  enforce  their  contract  with  the  defendants;  aud,  in  so  holding,  it  is 
believed  that  we  are  in  conflict  with  no  authority. 
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But  the  evidence  does  not  show  that  the  seamen  were  joint  owners  with  the 
plaintiffs  of  the  oil.  It  was  simply  testified  that  "  they  were  interested  in  the 
oil,"  and  that  evidence  was  not  sufScient  to  estahlish  that  they  were  either 
partners  or  joint  owners  with  the  plaintiffs.  It  is  more  reasonable  to  suppose 
from  such  evidence  that  they  were  simply  interested  In  the  proceeds  of  the 
oil,  and  such  is  believed  to  be  the  common  arrangement  between  the  owners 
of  whaling  vessels  and  their  seamen  when  the  latler  have  an  interest  in  the 
product  of  the  whaling  voyage.  Baxter  v.  Hodman,  8  Pick.  436;  ffrozter  v. 
Atwood,  4  Pick.  234;  Bishop  v.  Shepherd,  23  Pick.  492.  We  are  therefore 
of  opinion  that  the  seamen  were  not  necessRry  parties  to  the  action. 

The  Panama  Railroad  Company  was  organized  to  construct,  maintain,  and 
operate  a  railroad  across  the  isthmus  from  Panama  to  Aspinwall,  and  the  Pa- 
cific Mail  Steam-Ship  Company  was  organized  to  navigate  steam-ships  on  the 
Pacific  and  Atlantic  oceans.  Laws  1848,  c.  266;  Laws  1850,  c.  207.  It  Is 
not  disputed  that  the  Panamsi  Railroad  Company  could  receive  freight  at  Pan- 
ama, and  contract  to  carry  it,  beyond  its  terrain  us,  through  to  the  city  of  New 
York,  and  that  the  Pacific  Mail  Steam-Ship  Company  could  receive  freight  at 
the  city  of  New  York,  and  contract  to  carry  It  to  Aspinwall,  and  thence  by 
the  railroad  to  Panama.  It  is  the  well-settled  law  in  this  state  that  a  carry- 
ing corporation  over  a  portion  of  a  continuous  line  of  transportation  may  con- 
tract to  carry  beyond  the  teiminus  of  its  route,  and  that  such  a  contract  is  not 
ultra  vires.  Weed  v.  Saratoga  &  8.  K.  Co.,  19  Wend.  534;  Wylde  v.  Northern 
B.  Co.,  63  N.  Y.  156;  Boot  v.  Oreat  Western  R.  Co.,  45  N.  Y.  524;  Condiet 
V.  Grand  Trunk  B.  Co.,  54  N.  Y.  500.  Such  contracts  have  been  upheld 
sometimes  upon  the  ground  of  estoppel,  and  sometimes  upon  the  ground  that 
they  were  Incident  to  the  business  for  which  the  contracting  corporation  was 
organized.  While  the  defendants  admit  that  such  contracts  could  be  made, 
they  contend  that  the  Pacific  Mail  Steam-Sliip  Company  could  not  contract  to 
receive  goods  away  from  its  termintis,  and  to  transport  them  to  such  terminus 
over  the  route  of  another  carrier,  and  thence  transport  them  over  its  own 
route  to  their  destination;  that  is,  while  they  admit  that  the  steam-ship  com- 
pany could  receive  goods  at  the  city  of  New  York,  and  contract  to  carry  them 
to  Panama  on  tlie  Pacific  coast,  they  deny  that  it  could  receive  g^oods  at  Pan- 
ama, and  agree  to  transport  them  to  the  city  of  New  York.  We  see  no  rea- 
son for  distinguishing  between  the  two  kinds  of  contracts,  and  for  holding 
th^  the  company  could  make  the  one  kind  and  not  the  other.  If,  when  it  re^ 
oeives  g^ds  at  New  York  for  transportation  to  Panama,  it  is  engaged  in 
business  authorized  by  its  charter,  or  Incident  to  such  business,  then,  when 
it  procures  freight  at  Panama  for  transportation  to  Aspinwall,  and  thence  to 
New  York,  it  is  also  engaged  in  promoting  the  legritimate  business  for  which 
it  was  organized.  It  thus  procures  freight  for  transportation  upon  its  steam- 
ships, and  the  business  it  thus  does  at  Panama,  and  across  the  isthmus;  is 
just  as  legitimate  as  it  would  be  to  establish  agencies  on  the  Pacific  coast  to 
solicit  freight  for  transportation  from  Aspinwall  to  New  York,  or  to  contract 
with  newspapera  there  to  advertise  the  carrying  of  such  freight.  Cannot  a 
railroad  company  take  freight  for  transportation  at  a  point  a  few  rods  from  its 
depot?  And,  if  it  may  a  few  rods,  why  not  a  few  miles?  If  it  may  have  a 
depot  for  the  receipt  of  freight  one  mile  from  its  terminus,  why  may  it  not 
have  a  depot  15  or  20  miles  therefrom,  and  transport  the  freight  thence  to  its 
road  by  any  means  that  it  chooses  to  adopt?  The  Panama  Railroad  Company 
terminated  on  the  Pacific  coa.st  at  Panama,  and  there  it  owned  lighters  to  go 
out  into  the  ocean  to  take  freight  from  vessels.  If  it  could  send  its  lighters 
out  one  mile,  why  could  it  not  send  them  out  several  miles,  for  the  same  pur- 
pose, to  some  convenient  port  or  roadstead?  The  main  business  of  the  steam- 
ship company  between  Aspinwall  and  New  York  was  to  transport  passengers 
and  freight  which  came  from  the  Pacific  coast,  and,  instead  of  taking  the 
passengers  and  freight  at  Aspinwall,  why  could  it  not  take  them  at  Panama? 
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We  see  no  reason  for  holding  that  it  might  not  do  so  in  the  prosecution  of  its 
corporate  business,  and  as  incident  thereto.  Then,  again,  if,  when  the  st«ain- 
ship  company  receives  goods  at  New  York  under  contract  to  carry  them  to 
Panama,  it  is  estopped  from  denying  its  authority  and  power  to  make  the  con- 
tract, why,  when  it  receives  goods  at  Panama  under  contract  to  be  carried  to 
New  York,  should  it  not  be  equally  bound  by  estoppel? 

We  think,  therefore,  that  it  is  clear,  upon  principle  and  authority,  that  both 
defendants  were  competent  to  enter  into  contract  to  carry  this  oil  from  Pan- 
ama to  New  York;  and,  as  each  was  competent  to  contract  alone,  it  cannot 
be  doubted  that  they  were  competent  to  make  a  joint  contract  to  do  it.  They 
could  even  become  partners  in  the  transportation  business  between  Panama 
and  New  York,  and,  so  far  as  we  have  discovered,  the  power  of  corporations 
thus  to  become  joint  carriers  has  never  been  denied,  but  has  frequently  been 
recognized.  Aigen  v.  Boston  &  M.  R.  Co.,  132  Mass.  423;  Block  v.  Fitehbwrg 
R.  Co.,  189  Mass.  308, 1  N.  E.  Bep.  848;  Gass  V.  Ntw  York,  P.  &  B.  R.  Co., 
99  Mass.  220;  Hot  Springs  R.  Co.  v.  Tiippe,  42  Ark.  465;  Insurance  Co.  v. 
Railroad  Co.,  104  U.  S.  146;  Barter  v.  Wheeler,  49  N.  H.  9;  Wylde  y. North- 
ern R.  Co.,  mpra;  Hutch.  Carr.  §  160.  Tlie  right  of  a  corporate  ciirrier  to 
go  beyond  its  terminus  to  procure  freight  and  passengers,  and  to  transport 
them  to  its  terminus  for  carriage  over  its  route,  is  not  absolute  and  unqiiali- 
fied,  but  has  some  limitations.  What  those  limitations  are  it  is  not  possible. 
in  a  general  way,  to  define.  The  New  York  Central  &  Hudson  Biver  Bail- 
road  Company  could  not  establish  a  line  of  steamers  between  Liverpool  and 
New  York  to  carry  passengers  and  freight  from  Liverpool  to  New  York  in 
order  that  it  might  secure  the  business  of  transporting  such  passengers  and 
freight  over  its  route  to  Buffalo;  but  it  might  run  ferry-boats  from  Staten 
island,  or  from  the  New  Jersey  shore,  for  the  purpose  of  securing  passengers 
and  freight  for  transportation  over  its  route.  The  right  to  go  beyond  its  ter- 
minus to  procure  passengers  and  freight  for  transportation  over  its  route  by 
a  corporate  carrier  must  be  exercised  within  reasonable  limits,  and  under  such 
circumstances  that  it  may  fairly  be  said  to  be  incident  to  its  legitimate  corpo- 
rate business;  and  our  holding  is  that  the  Pacific  Mail  Steam-Ship  Company, 
engaged  in  transportation  upon  both  t>ie  Pacific  and  Atlantic  oceans,  did  not 
go  beyond  reasonable  limits  in  contracting  to  take  freiglit  at  Panama,  and 
transport  it  over  the  Panania  Bailroad  for  delivery  to  its  steam-ships  at  As- 
pinwail,  its  main  business  I>eing  to  take  freight  coming  to  it  over  that  lail- 
road. 

The  plaintiffs  claim  that  the  contract  for  the  carriage  of  this  oil  was  made 
in  the  city  of  New  York  between  them  and  one  Bellows,  who  was  the  vice- 
president  and  general  agent  of  l>oth  defendants  at  that  place,  and  that  it  was 
made  by  correspondence  with  Bellows,  and  a  personal  interview  had  with 
him.  On  the  other  hand,  the  defendants  claim  that  the  contract  was  con- 
tained in  and  evidenced  by  tlie  bills  of  lading  signed  at  Panama  by  one  Cor- 
win  who  was  the  agent  of  both  defendants  at  that  point,  which  bills  of  lad- 
ing expressly  stipulated  that  the  defendants  should  not  be  jointly  liable  for 
any  loss  or  damage  to  the  oil;  lliat  neither  of  tliem  should  be  liable,  in  any 
event,  for  any  joss  or  damage  accruing  upon  the  route  of  the  other,  nor  ac- 
countable for  leakage  arising  from  improper  or  defective  casks,  nor  for  dam- 
ages of  any  kind  to  articles  perishable  in  their  nature,  nor  for  unavoidable 
detention  or  delay.  The  trial  judge  submitted  all  the  evidence  bearing  upon 
the  contract  to  the  jury,  and  instructed  them  to  find  whether  it  was  made 
with  Bellows,  as  claimed  by  the  plaintiffs,  or  whether  it  existed  in  the  bills  of 
lading,  as  claimed  by  the  defendants;  and  he  also  instructed  them  to  find 
whether  the  contract  was  the  joint  contract  of  the  defendants,  or  the  individ- 
ual contract  of  the  Pacific  Mail  Steam-Ship  Company;  and  he  charged  them 
that,  if  they  found  the  contract  existed  in  the  bills  of  lading,  they  should  ren- 
der a  verdict  in  favor  of  the  defendants;  but  that  if  they  found  it  was  made 
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with  Bellows,  as  claimed  by  the  plaintifla,  and  that  it  was  the  joint  contract 
of  both  defendants,  they  should  then  render  a  verdict  in  favor  of  the  plaintifCs 
against  both  defendants.  The  jnry  must  therefore  have  found  that  the  con- 
tract was  made  with  Bellows,  as  claimed  by  the  plaintiffs,  and  that  it  was 
joint;  and  the  only  further  inquiry  is  whether  there  was  any  evidence  to  au- 
thorize their  finding. 

There  was  no  proof  that  Bellows  was  not  authorized  to  contract  for  both 
defendants.  Nor  was  there  any  positive  proof  that  the  defendants  were  not 
engaged  jointly  in  the  business  of  transportation  between  New  York  and 
Panama.  Both  defendants  had  the  same  agents  at  Panama  and  Aspinwall. 
Bellows  was  vice-president  of  both,  and  appears  to  have  acted  for  both  in  the 
city  of  New  York.  Both  had  officers  there  in  the  same  building,  and  the  in- 
terview between  Bellows  and  the  plaintiffs  took  place  in  the  office  of  the 
steam-ship  company.  He  coixesponded  and  held  the  interview  with  the 
plaintiffs,  in  reference  to  through  freight  from  Panama  to  New  York,  and 
the  receipt  of  the  oil  at  Panama,  and  the  care  to  be  taken  of  it  while  upon 
the  isthmus,  without,  so  far  as  appears,  consulting  with  any  other  agent 
or  officer  of  either  company.  It  does  not  appear  that  any  other  pei-son  acted, 
or  wa&  authorized  to  act,  for  either  company  at  that  time  and  place  in  mak- 
ing special  contracts  for  the  transportation  of  goods  between  New  York  and 
San  Francisco  across  the  isthmus. '  It  is  not  disputed  that  he  was  autliorized 
to  act  for  and  to  represent  the  steam-ship  company,  whose  office  for  the  trans- 
action of  its  business  heoccupied,  and  he  was  in  the  habit  of  making  special 
contracts  for  the  carriage  of  freight  through  between  New  York  and  San 
Francisco.  One  of  the  by-laws  of  the  steam-ship  company  provided  that  the 
vice-president  should  be  the  assistant  executive  officer  of  tlie  company,  and, 
together  with  the  president,  should  exercise  a  geneitil  superintendence  over 
each  department  of  business  in  the  company's  office.  Goods  on  the  Pacific 
coast  were  brought  in  vessels,  and  were  taken  by  lighters  from  the  vessels, 
and  carried  to  the  docks  of  the  Panama  Railroad  Company,  and  the  through 
freight  was  divided  between  the  two  companies,  as  follows:  Compensation 
for  the  lighterage  was  first  deducted  for  the  railroad  company,  and  the  bal- 
ance was  equally  divided,  although  the  transportation  from  Panama  to  Aspin- 
wall took  but  four  hours,  while  the  voyage  from  Aspinwall  to  New  York 
took  more  than  twice  as  many  days.  The  first  letter  written  by  Bellows  to 
the  plaintiffs  was  one  dated  September  18. 1871,  in  which  he  stated  to  them 
that  "we  will  make  the  rate  on  whale  oil,  Panama  to  N.  Y.,  5  and  ^  cts.  gold, 
per  gal.  Should  you  decide  to  send  any  ships  to  Panama  with  oil  or  bone  for 
N.  Y.,  you  will  please  to  give  us  early  notice  that  we  may  be  prepared  to  re- 
ceive it."  In  August,  1872,  the  plaintiffs  wrote  Bellows,  referring  to  his 
letter,  and  stating  that  their  whaling  vessels  on  their  way  from  the  Arctic 
ocean  to  Panama  would  be  due  in  San  Francisco  early  in  November,  and  in- 
quiring whether  there  would  be  facilities  for  landing  five  or  six  thousand  barrels 
of  oil  without  delay  at  Panama.  To  this  letter,  on  the  twenty-fourth  of  Au- 
gust, 1872,  Bellows  replied  by  letter  in  which  he  renewed  his  offer  to  carry  the 
oilat  the  rate  previously  stated  in  his  letter  of  September,  1871,  and  stated  that 
there  would  be  no  delay  in  landing  at  Panama,  and  closed  as  follows:  "We 
feel  very  sure,  if  you  once  try  this  route  for  your  oil  shipment,  you  will  ever 
after  have  all  your  shipments  made  over  it."  In  the  same  or  the  following 
month,  Swift,  one  of  the  plaintiffs,  went  from  New  Bedford,  Massachusetts, 
where  he  resided,  to  New  York,  and  there  had  the  Interview  with  Bellows  at 
the  office  of  the  steam-ship  company  in  which  he  alluded  to  the  letter  which 
he  had  received  from  him,  told  him  the  plaintiffs  accepted  hia  proposition,  and 
had  concluded  to  order  their  ships  to  go  to  Panama  to  land  their  oil,  and  in- 
formed him  that,  if  there  was  any  delay  in  the  oil  on  the  isthmus,  there  would 
be  a  great  deal  of  leakage  unless  it  was  in  charge  of  competent  coopers.  Bel- 
lows said  they  had  good  coopers  on  the  isthmus.    Swift  proposed  to  send  out 
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to  Panama  some  coopers  from  Kew  Bedford  vlio  were  very  competent,  and 
said  that  there  would  be  no  leakage  if  they  went  out.  Bellows  replied  that 
he  could  send  coopers  to  Panama,  but  they  would  not  be  allowed  to  do  any- 
thing there;  that  the  company  had  competent  workmen  to  take  care  of  the 
oil ;  the  plaintiffs'  coopers  would  only  be  surplusage,  and  entirely  unnecessary. 
Swift  also  told  Bellows  that,  if  loss  occurred  on  the  isthmus  from  delay  there 
on  account  of  the  casks  not  being  properly  coopered  and  taken  care  of,  the 
plaintiffs  would  hold  the  company  liable  for  such  loss,  and  Bellows  replied 
that  there  would  be  no  loss  by  fault  of  the  company. 

Thereafter,  on  the  fourteenth  of  October,  1872,  the  plaintiffs  addressed  a 
letter  to  Bellows,  in  which  they  acknowledged  the  receipt  of  the  letter  dated 
August  24th,  and  stated  that  their  three  ships  might  get  from  five  to  six 
thousand  barrels  of  oil,  and  that  they  would  be  due  at  Panama  before  the  first 
of  December,  and  furtlier  stated:  "We  shall  depend  upon  our  cargoes  having 
the  first  chance,  and  that  they  will  not  be  crowded  out  or  delayed  by  oil  from 
other  ships  whose  freight  has  been  engaged  subsequently  to  ours.  Please  be 
good  enough  to  write  to  us  upon  this  point,  and  assure  us  that  there  will  be 
no  delay  at  Panama  or  Aspinwall.  Can  you  not  send  the  oil  direct  to  this 
port,  [ifew  Bedford]?  We  beg  to  ask  what  facilities  there  are  at  Pansma  to 
repair  the  cutwater  of  the  J.  Periy,  which  has  been  knocked  off  by  the  ice 
quite  low  down  under  water.  Please  state  your  rate  of  freight  for  supplies 
sent  our  ships  from  N.  Y."  To  this,  on  the  next  day,  Bellows  replied,  say- 
ing that  they  would  send  a  copy  of  their  letter  "to  our  ftgent  at  Panama,  with 
instructions  to  give  your  oil,  after  arrival  there,  the  best  dispatch  pqssible. 
We  have  a  gridiron  at  Panama  on  which  we  lake  up  uur  coast  steamers,  and 
there  will  be  no  difflculty  in  taking  up  your  vessel  for  the  repairs  she  needs. 
We  inclose  you  tariff  freight  rates  by  our  line  to  Panama. "  On  the  ninth  of 
November  the  plaintiffs  wrote  Bellows  that  they  had  that  day  learned  by  tel- 
egram that  their  three  vessels  had  left  San  Francisco  for  Panama  with  4,150 
barrels  of  oil,  and  they  inquired  again  for  freight  rates  from  New  York  to 
Panama.  To  this  letter,  on  the  eleventh  of  November,  1872,  Bellows  replied: 
"We  are  pleased  to  learn  that  you  have  three  cargoes  of  oil  on  the  way  to 
Panama  from  San  Francisco,  and  by  steamer  hence  to-morrow  we  will  advise 
our  agent  at  Panama  that  he  may  be  on  the  lookout  for  them;"  and  he  gave 
rates.of  freight  from  New  York  to  Panama. 

This  correspondence,  together  with  what  was  said  at  the  interview  between 
Swift  and  Bellows,  made  a  special  contract  between  the  parties  under  which 
the  plaintiffs  were  to  deliver  the  oil  at  Panama,  and  the  principals  of  Bellows 
were  to  receive  the  oil  from  plaintiffs'  vessels,  take  it  upon  lighters  to  the 
docks,  and  t)romptIy  carry  it  across  the  isthmus  to  Aspinwall  without  delay, 
care  for  the  oil  upon  the  isthmus,  and  see  to  the  coopering  of  the  casks,  so 
that  there  would  be  no  leakage  there,  and  from  Aspinwall  transport  it  to  the 
city  of  New  York.  All  this  was  to  be  done  for  the  single  price  stipulated. 
The  contract,  so  far  as  it  went,  was  complete.  It  was  doubtless  expected  that 
bUIs  of  lading  would  be  executed,  but  it  could  not  have  been  expected  that  by 
them  the  contract  so  made  should  in  any  way  be  moiUQed. 

Under  this  contract  all  the  oil  was  delivered  in  January,  1873,  from  plain- 
tiffs' vessels,  and  the  only  ground  the  defendants  have  for  claiming  that  this 
was  not  the  contract  under  which  the  oil  was  transported  is  the  fact  that  two 
months  afterwards,  on  the  twenty-seventh  of  March,  1873,  the  common  agent 
of  the  defendants  executed  bills  of  lading  which  were  sent  to  the  plaintiffs, 
and  received  by  them  April  7th.  By  some  delay  on  the  isthmus  the  oil  did  not 
reach  Aspinwall,  and  was  not  delivered  on  the  steamships,  until  the  second 
or  third  of  April.  After  the  rece.pt  of  the  bills  of  lading  the  plaintiffs  did. 
not  discover  the  peculiar  stipulations  contained  in  them  at  variance  with  the 
contract  which  they  had  previously  made.  Upon  the  landing  of  the  oil  in 
New  York,  the  loss  of  the  oil  from  leakage  was  discovered,  and  the  plaintoffa 
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paid  the  stipulated  freight,  giving  notice  of  their  claim  for  the  loss.  Under 
the  evidence,  the  main  features  of  which  we  have  alluded  to,  it  was  cei-tainly 
competent  for  the  jury  to  find  that  the  oU  was  parted  with  to  the  defendants 
for  transportation,  and  that  the  defendants  entered  upon  the  transportation 
thereof  under  the  contract  claimed  by  the  plaintiffs.  The  defendants  could 
not,  therefore,  abrog»te  or  alter  that  contract  by  merely  signing  and  mauling 
bills  of  lading  which  did  not  reach  the  plaintiffs  until  after  the  oil  had  left 
Aspinwall,  and  much,  if  not  all,  the  loss  had  accrued.  There  certainly  was 
no  conclusive  evidence  that  the  plaintiffs  consented  to  accept  tlie  bills  of 
lading  in  place  of  the  prior  contract,  and  that  contract  must  therefore  control. 
Boalwiek  v.  Baltimore  <fi  0. 11.  Co.,  45  N.  Y.,  712;  Ouillaume  v.  Traiuporta- 
turn  Co.,  100  N.  Y.  491, 8  N.  E.  Bep.  489;  Wheeler  v.  NewBrwMtDiok&  CM. 
Co.,  115  XI.  S.  29,  5  Sup.  a.  Eiep.  1061, 1160. 

It  is  clear  that  the  plaintiffs  did  not  understand  that  they  were  making 
several  contracts  for  the  transportation  of  their  oil  from  Panama  to  INew 
York,  but  they  evidently  supposed  they  were  making  a  single  contract  with 
an  agent  who  had  authority  to  contract  for  the  entire  route.  While  the  evi- 
dence is  not  conclusive,  not  even  very  satisfactory,  that  the  defendants  con- 
tracted jointly  to  carry  this  oil,  yet  we  think  there  was  enough  to  justify  the 
jury  in  finding  such  a  contract.  Here  was  the  steam-ship  company  engaged 
in  trausportation  both  upon  the  Pacific  and  Atlantic  oceans,  making  conti-acta 
to  carry  from  ports  upon  one  ocean  to  ports  upon  the  other,  and  such  con- 
tracts conld  be  performed  only  by  carriage  across  the  isthmus  over  the  Pan- 
ama railroad,  and  that  railroad  was  engaged  in  transportation  across  the 
isthmus  of  freight  almost  wholly  to  or  from  vessels  of  the  steam-ship  com- 
pany. The  two  companies  had,  common  agents  upon  the  isthmus  and  in  New 
York.  Goods  were  transpofted,  in  all  cases,  for  a  single  through  freight' 
from  ports  on  the  Pacific  to  ports  on  the  Atlantic,  and  that  the  freight  money, 
after  deducting  compensation  for  lightering,  was  equally  divided  between  the 
companies,  and  the  same  person  was  vice-president  of  both  companies.  Tak- 
ing into  consideration  all  these  matters, — the  situation  of  the  two  companies, 
and  all  the  circumstances  surrounding  them,  and  the  methods  of  their  busi- 
ness as  disclosed  in  the  evidence, — it  is  not  an  improbable  nor  an  unjustifiable 
inference  that  they  were  jointly  engaged  in  business,  and  jointly  contracted 
with  the  plaintiffs. 

If  the  contract  was  made  by  the  correspondence  and  personal  interview 
with  Bellows,  as  claimed  by  the  plaintiffs  and  found  by  the  jury,  then,  if  the 
defendants  are  not  jointly  liable  for  plaintiff's  loss,  they  are  severally  liable. 
The  whole  loss  was  apparently  primarily  due  to  unexplained,  unjustifiable  de- 
lay and  carelessness  upon  the  isthmus,  while  the  oil  was  in  the  possession  of 
the  railroad  company.  For  that  delay  and  loss  it  is  liable  as  a  common  car- 
rier upon  general  principles.  Tlie  steam-ship  company  made  a  special  con- 
tract U>  transport  the  oil  without  delay  from  Panama  to  New  York,  and  to 
care  for  it,  and  cooper  the  casks  upon  the  isthmus,  and  it  is  liable  for  the  loss 
by  virtue  of  that  special  contract.  Therefore  the  defendants  are  either  sev- 
erally or  jointly  liable  for  the  loss;  and  whether  they  shall  be  held  for  the  loss 
jointly  or  severally  cannot  be  very  important  to  them,  because  it  is  quite  cer- 
tain from  their  relations  to  each  other  that  they  will  be  able  to  adjust  between 
themselves  in  a  satisfactory  manner  the  joint  recovery.  The  objection  to  the 
joint  recovery,  therefore,  appears  to  be  merely  technical,  and  should  not  pre- 
vail unless  tl>e  judgment  is  plainly  and  clearly  wrong,  and^  such  we  think  it 
is  not. 

A  careful  consideration  of  the  whole  case  has  therefore  led  ua  to  the  con- 
clusion that  the  judgment  should  be  affirmed,  with  costs. 

(All  coucur.) 
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(XOS  N.  7.  172) 

Ell  WOOD  and  others  v.  Nobthbop.» 
{Court  of  AppeaU  of  New  York.    June  7,  1887.) 

1.  EjECTKENT — EVIDKNCB  OP  TiTLE — MoBIOAOB — ADTEBSX  POSSESSION; 

A.,  the  executor  of  B.,  having,  during  the  latter'it  life-time,  lield  the  leeal  title  to 
certain  land,  subject  to  a  mortgage,  apon  a  naked  trust  for  B.,  permitted  B.'s  dev- 
isees to  make  a  voluntary  division  of  the  land,  and  to  take  possession  thereunder 
without  objection,  making  noclaini  to  the  land  or  against  theestateon  the  ground 
of  having  advanced  anything  to  pay  the  mortgage;  but  10  years  afterwards,  and 
during  the  occupancy  of  the  devisees,  A.  assumed  to  convey  a  portion  of  the  land, 
and  his  remote  grantees  sought  to  support  their  title  by  showing  a  release  and  as- 
signment of  the  mortgage,  made  during  B.'s  life-time,  running  to  A.  Bdd,  that 
any  presumption  of  indebtedness  from  B.  to  A.,  for  payments  made  by  the  latter 
upon  the  mortgage,  was  rebutted  by  A.'s  conduct  as  executor,  as  well  as  by  circum- 
stances contemporaneous  with  the  execution  of  the  release,  tending  to  show  that 
B.'s  money  paid  the  mortgage,  and  that  A.'s  deed  conveyed  no  title,  both  because 
he  bad  no  mortgage  title  at  the  time,  and  because  the  premises  were  at  the  time 
occupied  adversely  by  another. 

2.  CoCHTS— JOBIBDICTIOK — EviDKNCB — PrKSUMPTIOK — IltPANT*8  LARDB. 

One  who  claims  title  to  property  through  the  sale  of  an  infant's  interest  must  es- 
tablish the  fact  by  affirmative  evidence  that  every  requirement  of  the  statute  nec- 
essary to  confer  jurisdiction  upou  the  court  to  order  the  sale  han  been  coinplied 
with,  and,  in  the  absence  of  proof  thereof,  there  is  no  presumption  that  material 
requirements  of  the  statute  have  been  coiuplie<l  with  by  the  special  tribunal  hav- 
ing authority  to  act  in  the  case. 

Appeal  from  general  term.  Fourth  department. 

2>.  O'Brien,  for  appellants.    John  Lansing,  for  respondent. 

RuGER,  C.  J.  This  was  an  action  of  ejectment  to  recover  an  undivided 
three-fifths  part  of  a  parcel  of  130  acres  of  land  in  Jefferson  county,  as  male 
heira  of  one  Peggy  EUwood.  The  plaintiffs  claim  to  have  acquired  title  to 
such  land  under  the  will  of  their  grandfather  Casper  J.  Lieb,  who  died  in 
March,  1846.  By  such  will  Lieb  demised  to  his  daughter  Peggy  EUwood  130 
acres  of  land,  being  part  of  a  farm  of  325  acres  purchased  by  him  of  Eli  Wat- 
son, the  conveyance  of  which  was  made  to  Adam  \V.  Walrath  in  "trust  for 
my  sole  use,  benefit,  and  behoof,"  "for  and  during  her  natural  life,  in  trust 
for  the  male  heirs  of  her  body,  to  have  and  to  bold  the  same  from  and  after 
the  death  of  their  said  mother  Peggy. "  The  remainder  of  the  farm  was  de- 
vised to  bis  daughter  Mary,  wife  of  said  Adam  W.  Walrath,  substantially  upon 
the  same  terms  and  conditions  as  attended  the  devise  to  Peggy.  By  the  will, 
which  was  originally  executed  in  1839,  provision  was  made  for  the  payment 
of  a  mortgage  upon  the  farm  for  91,500  held  by  one  Depau,  by  applying 
thereon  moneys  due  the  testator  from  one  Brown  upon  a  mortgage  held  by 
him  against  Brown  for  a  larger  sum.  Adam  W.  Walrath  was  made  one  of 
the  executors  of  the  wiil,  and  he,  after  the  death  of  Lieb,  entered  upon  the 
performance  of  his  duties,  and,  so  far  as  appears,  fully  administered  the  es- 
tate. Immediately  upon  the  death  of  Lieb  the  farm  was  surveyed,  and  a  di- 
vision was  made  among  the  devisees,  Mary  with  her  husband  continuing  to 
occupy  the  part  devised  to  her,  which  was  previously  occupied  by  her  husband, 
and  Peggy  taking  possession  of  the  130  acres  devised  to  her,  and  continuing 
to  occupy  them  until  1856.  She  died  in  1870,  and  this  action  was  commenced 
in  1881. 

The  defenses  to  the  action,  as  stated  in  the  answer,  were  substantially  as 
follows:  (1^  A  denial  of  any  knowledge  or  information  sufilcient  to  form  a 
belief  that  plaintiffs,  a^  tenants  in  common,  were  seized  and  possessed  of  an 
estate  of  inherittmce  in  fee-simple  absolute  of  said  premises.  (2)  Cei-tain 
proceedings  taken  in  May,  1856,  under  the  statute  tor  the  sale  of  infant's  real 
estate,  whereby  the  defendant  claimed  that  bis  grantee  acquired  the  title  of  the 

>  Reversing  36  Hun,  6t0. 
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plaintiffs  to  the  lands  in  dispute.  (3)  That  neither  the  plaintiffs  nor  their 
ancestors  were  seized  or  possessed  of  the  premises  within  20  years  before 
the  commencement  of  the  action.  (4)  That  the  defendant  and  his  grantors 
have  been  in  adverse  possession  of  the  premises  fur  a  period  exceeding  25  years, 
under  a  claim  of  title  founded  upon  a  deed  thereof  dated  April  11,  1856,  from 
one  Adam  W.  Walrath,  who  was  claimed  to  hold  the  title  thereto. 

On  the  trial  the  defendants,  among  other  conveyances,  put  in  evidence  a 
quitclaim  deed  of  the  premises  dated  April  11,  1856,  for  the  consideration  of 
one  dollar,  from  Adam  W.  Wnlrath  to  one  Woohver,  the  defendant's  remote 
grantor.  Tlie  trial  court  found  all  of  the  issues  of  fact  made  by  the  pleadings 
for  the  plaintiffs,  but  also  found  that  the  defendant,  under  this  deed  from 
Adam  W.  Walrath,  succeeded  to  all  of  his  rights  to  such  land,  among  which 
was  the  right  of  mortgagee  in  possession  as  owner  of  the  Depau  mortgage. 
It  refused  to  find,  upon  the  plaintiff's  request,  tliat  Walrath  was  not  in 
possession  of  the  premises  in  dispute  at  the  date  of  his  deed,  to  which  refusal 
the  plaintiffs  excepted.  The  uncontradicted  evidence  established  the  fact 
that  Peggy  EUwood  entered  into  possession  of  the  130  acres  in  1846,  under 
the  devise  from  her  father,  and  continued  in  such  possession,  with  tlie  knowl- 
edge and  consent  of  Walrath,  until  1856,  and  held  such  possession  under  a 
claim  of  title  at  the  date  of  Walrath's  deed  to  Wooli  ver.  Baker  v.  Lorillard, 
4  N.  Y.  257.  The  entire  evidence  upon  which  Walmth  was  held  to  be  a 
mortgng^  in  possession  was  admitted  against  plaintiff's  objection,  and  con- 
sisted of  the  facts  that  after  his- death,  in  1881,  his  widow  found  among  his 
papers  the  Oepau  mortgage,  with  an  indorsement  thereon  reading  us  follows: 
"Received  January  23,  1843,  of  Adam  W.  Walrath,  one  dollar,  in  full  dis- 
charge of  the  above  and  within  mortgaged  premises,  which  mortgage  has 
been  duly  assigned  to  me.  Stephen  VV.  Beo^vn.  [l.  s.]"  This  discharge 
was  duly  acknowledged  on  the  same  day  by  Brown  before  a  supreme  court 
commissioner.  There  was  also  found  among  the  papers  an  assignment  of  the 
same  mortgage  from  Brown  to  Walrath,  dated  May  10.  1842.  This  assign- 
ment wiis  aiso  acknowledged  by  Brown  on  the  same  day  he  executed  the  dis- 
charge of  the  mortgage.  It  does  not  appear  tliat  Walrath  ever  claimed  any 
interest  under  this  mortgage,  or  ever  entered  into  possession  of  the  property, 
or  claimed  to  hold  it  by  virtue  of  such  mortgage,  or  by  any  other  right  or  ten- 
ore  whatever.  It  also  appears  that  the  mortgage  held  by  Lieb  against  Brown 
for  $4,000  was  satisfied  of  record  on  January  24,  1843,  almost  simultaneously 
with  the  satisfaction  of  the  Depau  mortgage.  The  evidence  also  shows  that 
when  Lieb  purchased  the  Watson  farm,  in  1836,  he  paid  the  whole  consider- 
ation therefor,  with  the  exception  of  the  amount  of  the  Depau  mortgage  and 
a  small  balance  of  about  8250,  and  the  title  therefor  was  taken  in  the  name 
of  Walrath  as  trustee  for  Lieb,  witli  the  view  of  protecting  it  from  antici- 
pated claims  of  Lleb's  wife,  with  wliom  he  was  then  at  variance.  Thereafter 
b<ith  Lieb  and  Walrath  lived  on  tlie  farm  until  Lieb's  death  in  1846.  Lieb 
was  the  purchaser  in  fact  of  the  farm,. and,  as  conceded  both  by  the  trial 
court  and  the  general  term,  took  an  absolute  title  in  fee  to  the  same  under 
the  conveyance  thereof  by  Watson  to  Walrath.  and  an  agreement  of  trust 
simultaneously  executed  therewith  between  Lieb  and  Walrath.  As  between 
Walrath  and  Lieb,  the  latter  was  primarily  liable  for  the  payment  of  the 
Depau  mortgage,  and.  it  any  presumption  of  an  indebtedness  from  Lieb  to 
Walrath  could  arise  under  the  cu'cumstances  of  this  case  for  payments  made 
thereon  by  Walrath,  it  would  be  fully  rebutted  by  the  voluntary  division  of 
the  farm  between  the  devisees  of  Lieb  after  his  death,  with  Walrath's  assent, 
and  without  any  claim  on  his  part  of  an  interest  therein,  and  the  administra- 
tion of  the  estate  of  Lieb  by  Walrath,  as  executor  thereof.  As  such  executor 
be  had  the  right  to  retain,  as  a  creditor  of  the  estate,  so  much  of  tlie  assets 
aa  were  necessary  to  discharge  his  debts,  (2  Williams,  Ex'rs,  896.  8^7.)  and, 
in  the  absence  of  any  claim  on  the  part  of  Walrath  during  his  life  that  the 
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debt  had  not  been  paid,  a  conclusive  presumption  arises  that  the  debt,  if  it 
ever  existed,  had  in  fact  been  paid. 

We  have  therefore  reached  the  conclasion  that  Wooliver  took  no  interest 
in  the  premises  in  question  by  his  deed  from  Walrath,  (1)  because  it  was  void 
by  statute  by  reason  of  Peggy  Ellwood's  adverse  possession  of  the  premises 
conveyed,  at  the  time  of  its  execution;  (2)  because  WaU-ath  did  not  have  pos- 
session of  the  property  at  the  time  of  the  conveyance;  (3)  because  he  held  no 
mortgage  thereon  at  that  time. 

The  trial  court,  therefore,  erred  in  dismissing  the  complaint  on  the  ground 
that  the  defendant  was  a  mortgagee  in  possession.  The  court  at  general 
term,  however,  did  not  pass  upon  this  question,  but  aflSrmed  the  judgment 
upon  the  ground  that  the  proceedings  by  wliich  the  interest  of  the  plaintiffs 
in  the  land  was  sold,  in  1856,  were  a  substantial  compliance  with  the  provis- 
ions of  the  statute  relating  to  the  sale  of  infant's  real  estate,  and  that  the  con- 
veyance executed  by  the  special  guardian  appointed  in  such  proceedings 
vested  the  title  in  Wooliver,  the  grantee  through  whom  the  defendant  de- 
rived his  title.  We  are  unable  to  concur  with  that  court  in  this  conclusion. 
The  common  law  does  not  recognize  any  mode  by  which  an  infant  can  be  de- 
prived of  his  title  to  real  estate  against  his  consent,  or  that  of  some  person 
duly  authorized  to  act  on  his  behalf.  Rogers  v.  Dill,  6  Hiii,  415;  Forman  v. 
Marsh,  11 N.  Y.  551 ;  Baker  v.  Lorillard,  4  N.  Y.  257.  The  statute  has,  how- 
ever, provided  a  method  by  which  such  an  interest  may  lawfully  be  sold;  but, 
this  being  a  special  proceeding,  its  requirements  must  be  strictly  pursued  in 
order  to  validate  such  a  sale.  The  statutes  in  force  in  1856,  at  the  time  of 
this  sale,  were  substantially  as  follows:  By  section  170,  art.  7,  tit.  2,  e.  1, 
pt.  3,  Rev.  St..  (2  Edmund,  St.  at  Large,  202,  203,)  power  was  given  to  the 
court  of  chancery,  upon  the  application  of  any  infant  seized  of  r«^  estate,  to 
order  the  sale  or  disposition  of  his  property  in  the  manner  therein  directed. 
The  mode  of  procedure  was  prescribed  to  be  as  follows,  (section  171:)  The 
appointment  of  some  suitable  person  as  special  guardian  of  tlie  infant  for 
such  proceedings,  (section  172;)  the  execution  by  such  guardian  of  a  good 
and  sufficient  bond  for  the  faithful  performance  of  the  trust  reposed  in  him, 
(section  174.)  Upon  the  filing  of  such  bond  the  court  was  authorized  to  pro- 
ceed "in  a  summary  manner,  by  reference  to  a  master,  to  inquire  into  the 
merits  of  the  application. "  Section  175.  If  it  thereby  satisfactorily  appeared 
to  the  court  for  any  of  the  reasons  set  forth  in  the  statute,  that  a  disposition 
of  any  part  of  the  real  estate  of  the  infant  was  necessary  and  proper,  it  was 
authorized  to  order  its  sale  or  disposition  by  such  guardian.  Section  177. 
Upon  an  agreement  for  a  sale  or  other  disposition  of  the  property  being  made 
by  the  guardian  in  pursuance  of  the  order  therefor,  he  was  required  to  report 
it  on  oath  to  the  court,  and,  if  it  Wiis  confirmed,  a  conveyance  thereof  was 
authorized  to  be  executed  under  the  direction  of  the  court.  Section  178  then 
provides:  "AU  sales,  leases,  dispositions,  and  conveyances,  made  in  good 
faith  by  the  guardian  in  pursuance  of  such  orders,  when  so  confirmed,  shall 
be  valid  and  effectual  as  if  made  by  such  infant  when  of  full  age."  The 
powere  conferred  upon  the  court  of  chancery  were  subsequently  extended  to 
county  courts  by  the  Code  of  Procedure. 

No  evidence  whatever  was  offered  of  any  compliance  with  the  provisions  of 
the  statute  above  set  forth,  except  the  presentation  to  the  Jefferaon  county 
court  of  a  petition  for  an  order  of  sale,  and  the  appointment  of  such  guardian, 
and  the  execution  by  him  of  a  bond,  and  the  approval  thereof  by  the  county 
judge.  None  of  the  provisions  so  carefully  framed  by  the  statute  to  inform 
the  court  of  the  circumstances  of  the  case,  and  the  propriety  of  the  sale,  were 
pursued  or  regarded  by  the  parties  conducting  the  proceedings.  As  appears 
from  the  evidence,  no  reference  to  a  master,  or  to  a  referee  who  is  made  the 
substitute  for  one,  was  ever  made,  and  the  court  was  never  informed  of  the 
situation  and  value  of  the  land,  the  reasons  for  its  sale,  the  name  of  the  in- 
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tending  purchaser,  the  price  to  be  obtained,  the  manner  of  its  payment,  or 
any  of  the  circumstances  which  would  enable  it  to  exercise  its  judgment  in 
pronouncing  upon  the  propriety  or  prudence  of  the  intended  sale,  or  its  effect 
Tipon  the  interests  of  the  infante.  Ko  order  was  ever  made  by  the  court,  ex- 
cept that  appointing  a  special  guardian  for  the  purposes  of  the  petition. 

It  is  quite  obvious,  from  the  plain  reading  of  the  statute,  that  it  was  in- 
'tended  thereby  tliat  the  judgment  of  the  court  upon  all  of  these  questions 
should  be  the  condition  of  any  authority  in  the  special  guardian  to  execute  a 
conveyance.  It  is  impliedly  required  that  a  conveyance  shall  be  preceded  by 
a  contract  of  sale,  and  that  such  contract  shall  be  reported  by  the  guardian 
on  oath  to  the  court.  Upon  confirmation  of  such  report,  and  only  in  that 
event,  is  there  any  authority  under  the  statute  for  the  transfer  of  an  infant's 
title  to  real  estate.  Sttltoell  v.  Swarthout,  81  N.  Y.  109:  Rea  v.  MoEaohron, 
13  Wend.  465.  This  view  is  further  confirmed  by  section  178  of  the  statute, 
which,  by  necessary  implication,  forbids  any  other  sale,  and  declares  all  sales, 
dispositions,  and  conveyances  which  are  not  made  in  pursuance  of  such  or- 
ders, so  confirmed,  shall  be  void.  Under  the  provisions  of  the  statute,  no 
general  authority  can  be  conferred  upon  a  special  guardian  to  sell  and  convey 
an  infant's  real  estate,  but  every  sale  must  be  specially  reported  to  the  court, 
and  specially  approved  by  it,  and  special  authority  to  make  the  particular  con- 
veyance must  be  obtained  in  order  to  vest  the  title  in  a  purchaser.  . 

It  is  a  principle  of  elementary  law  that  statutory  provisions  in  derogation 
of  the  common  law,  by  which  the  title  of  one  is  to  be  diverted  and  transferred 
to  another,  must  be  strictly  pursued,  and  every  requisite  thereof  having  the 
semblance  uf  benefit  to  its  owner  must  be  complied  with  in  order  to  divert  his 
title.  Atkins  v.  Kinnan,  20  Wend.  241;  Batteil  v.  Torrey,  65  N.  Y.  299; 
Btiltoell  V.  Hwarthout,  81  N.  Y.  109. 

In  Re  Valentine,  72  li.  Y.  186,  which  was  a  proceeding  under  the  statute 
for  the  sale  of  the  real  estate  of  a  lunatic.  Judge  Church  says:  "The  petition 
in  this  case  was  proper,  and  gave  the  court  jurisdiction  to  proceed  and  deter- 
mine the  subject-matter  involved,  but  it  conferred  jurisdiction  to  proceed,  not 
according  to  the  discretion  of  the  court,  but  in  accordance  with  the  statute; 
The  statute  provides  that  on  the  presenting  of  such  petition  it  shall  be  re- 
ferred. In  this  case  no  reference  was  made,  and  there  was  no  hearing  of  the 
parties  interested,  and  no  report.  We  think  that  this  requirement  is  sub- 
stantial, and  cannot  be  dispensed  with,  and  that  its  omission  constitutes  a 
ftital  defect  in  the  proceedings." 

In  Batteil  v.  Torrey,  65  N.  Y.  296,  in  proceedings  under  the  statute  to  sell 
or  mortgage  the  real  estate  of  an  infant,  which  resulted  in  a  mortgage,  it  was 
held  that  the  mortgage  executed  was  void  t>ecause  the  provisions  of  the  stat- 
ute were  not  complied  with.  The  court  said:  "The  right  to  execute  such  a 
mortgage  is,  by  the  statute  authorizing  such  proceedings,  made  to  depend 
upon  a  confirmation  by  the  court  of  the  agreement  reported.  Then,  in  the 
language  of  the  sUitute,  if  it  be  confirmed,  a  conveyance  shall  be  executed  un- 
der the  direction  of  the  court." 

These  authorities  seem  to  be  in  point  upon  the  questions  involved  in  this 
case,  and  must  be  deemed  to  be  controlling  upon  its  determination.  The 
plaintiffs  were,  by  reason  of  their  infancy,  not  only  incapable  of  conveying 
their  land,  but  incompetent  to  consent  to  or  validate  any  of  the  proceedings 
takento  procure  its  disposition.  They  stood  in  the  position  of  parties  hostile 
to  the  proceedings,  and  objecting  to  every  step  taken  therein. 

The  burden  of  proof  to  show  that  they  have  acquired  the  infant's  title  rests 
upon  the  defendant,  and  he  must  establish  the  fact  by  afBrmative  evidence 
that  every  requirement  of  the  statute  necessary  to  confer  jurisdiction  upon 
the  court  to  order  a  sale  of  the  infant's  property  has  been  complied  with.  In 
the  absence  of  proof  thereof,  there  are  no  presumptions  in  such  proceedings 
that  material  reqmrements  of  the  statute  have  been  performed  by  the  special 
v.l2N.E.no.6— 38 


Digitized  by 


Google 


594  NOBTHEASTERN  REPORTER.  [N.Y. 

tribunal  having  authoritj  to  act  in  th«  case.  Its  jarisdiction  is  made  condi- 
tional, and  the  circumstances  upon  which  it  depends  mast  be  made  to  appear 
by  proof. 

The  other  questions  in  the  case  were  properly  disposed  of  by  the  courts  be- 
low. 

The  judgments  rendered  by  the  general  and  special  terms  must  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

(AH  concur.) 

(106  N.  y.  268) 

Johnston  v.  Donvan  and  Wife.* 
lOauH  of  Appeab  of  New  York.    June  21, 1887.) 

MOBTO  AOC — ^FORECLOSUKB — PaSTI  R8. 

Under  Code  Civil  Proc.  N.  Y.  |  452,  providing  that  a  person,  not  a  party  to  the 
action,  who  has  an  interest  in  real  property  the  title  to  which  may  in  any  manner 
be  affected  by  the  judgment,  shall  be  brought  in  by  proper  amendment,  a  grantee 
of  niort);aged  premises,  who  bought  subject  to  the  mortgage  which  be  assumed, 
should  be  admitted  as  a  i>arty  to  the  suit  to  foreclose  the  mortgage  when  his  appli- 
cation is  made  before  the  time  for  answering  has  passed,  although  at  the  time  the 
suit  was  commenced  his  deed  was  not  of  record. 

Appeal  by  Silas  J.  Donvan  and  James  Y.  Donvan  from  an  order  of  the  gen- 
eral  term  of  the  supreme  court  for  the  First  depsu-tment, affirming  two  orders 
of  the  special  term  denying  motions  of  the  appellants  to  be  brought  in  as  de- 
fendants in  a  suit  to  foreclose  a  mortgage. 

Geo.  C.  Holt,  for  appellants.    Hamilton  Wallis,  for  respondent. 

Andrews,  J.  The  petition  of  Silas  J.  Donvan  and  James  V.  Donvan  to 
be  made  parties  defendants  was  denied  on  the  merits.  We  think  it  should 
have  been  granted.  Section  452  of  the  Code  of  Civil  Procedure  declares  that 
"where  a  person  not  a  party  to  the  action  has  an  interest  in  the  subject 
thereof,  or  in  real  property  the  title  to  which  may  in  any  manner  be  affected 
by  the  judgment,  and  makes  application  to  the  court  to  be  made  a  party,  it 
must  direct  him  to  be  brought  in  by  the  proper  amendment." 

The  action  was  for  the  foreclosure  of  a  mortgage  on  real  property,  executed 
by  Thomas  F.  Dunvan,  one  of  tlie  defendants  in  the  action,  to  whom  the 
premises  were  conveyed  by  the  mortgage,  March  31, 1880.  Prior  to  the  com- 
mencement of  the  action,  and  on  the  twentieth  day  of  February,  1883,  Thomas 
F.  Donvan  conveyed  the  mortgaged  premises  to  the  petitioner,  James  Y.  Don- 
van,  by  deed,  subject  to  the  mortgage,  and  containing  a  covenant  of  assump- 
tion by  the  grantee.  The  deed  to  James  Y.  Donvan  had  not  been  recorded 
at  the  time  of  the  commencement  of  the  action,  but  he  then  held  and  still 
iiolds  the  legal  title  to  the  mortgaged  premises.  The  facts  presented  by  the 
petition  made  a  case  as  to  the  petitioner,  James  Y.  Donvan,  which  was  di- 
rectly within  section  452  of  the  Code.  He  had  an  interest  in  the  subject  of 
the  action,  and  his  title  to  the  land  would  or  might  be  affected  by  the  judg- 
ment which  the  plaintiff  sought  therein.  The  application  was  made  before 
the  time  fur  answering  had  expired,  and  no  laches  in  making  the  application 
are  imputable  to  the  petitioner.  It  is  no  answer  to  the  application  that  the 
plaintiff  was  not  in  fault  in  bringing  the  action  against  the  person  having  the 
record  title,  or  that,  if  the  action  had  proceeded  to  judgment,  the  petitioner 
would  have  been  bound  thereby.  Code,  §  1671.  Tliis  is  not  the  test  of  the 
right  of  the  real  party  in  interest  to  be  made  a  party  to  the  litigation  upon  his 
application  under  section  452.  He  is  not  compelled  to  commit  his  defense  to 
the  hands  of  a  stranger  to  the  title,  and  the  real  owner  of  real  property  does 
not  forfeit  his  right  to  be  made  a  party  to  the  action,  and  to  defend  his  title 
in  that  character,  because  lie  has  omitted  to  record  his  deed,  provided  his  ap. 

'Beversing  48  Hun,  636. 
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plication  is  made  in  due  time.  It  appears  from  the  petition  that  the  original 
conveyance  to  Thomas  F.  Donvan  was  taken  by  him  in  trust  for  his  brothers 
James  Y.  Donvan  and  Silas  J.  Donvan,  the  petitioners,  and  that  the  subse- 
quent conveyance  by  Thomas  F.  Donvan  to  James  Y.  Donvan  was  taken  by 
the  latter  in  trust  for  himself  and  his  brother  Silas,  and  that  the  land  was 
originally  purchased  by  them  as  partners,  and  the  title  taken  in  the  name 
of  the  defendant  Thomas  for  their  joint  benefit.  It  is  claimed  ttiat  no  valid 
trust  was  shown  either  in  Thomas,  the  original  grantee,  or  in  James  Y.,  and 
also  that  the  petitioners  are  not  in  a  position  to  defend  against  the  mortgage. 
These  are  questions  which  may  be  litigated  on  the  trial.  It  is  not  proper,  on 
a  motion  of  this  kind,  to  pass  upon  the  merits  of  the  controversy. 

We  think  the  courts  below  erred  in  denying  the  motion,  and  the  orders  of 
the  speciHl  and  general  terms  should  therefore  be  reversed,  and  an  order  entered 
granting  the  application  of  the  appellants,  with  costs. 

(All  concur.) 

(106  N.  Y.  286) 

People  ex  ret.  New  York.  O.  &  "W.  R.  Co.  and  others  e.  Chapin, 

Comptroller,  and  others.  State  Assessors.' 

{Court  of  Appcdli  of  New  York.    June  21,  1887.) 

Railkoad  Companies  —  Salabies  of  CkiuuiasioKKSS  —  AppoBTiONitENT  betweek  Com- 

PAMIBB. 

In  apportioning  the  salaries  and  expenses  of  the  board  of  railroad  commission- 
ers of  New  York,  which  Laws  1882,  c.  353,  ?  13,  provides  sliall  be  borne  by  the  sev- 
eral railro&d  companies,  each  in  proportion  to  its  net  income,  and  "  the  length  of 
the  main  track  or  tracks  on  road,  "  the  length,"  where  there  are  two  ormore  par- 
allel tracks  between  two  terminal  points,  is  the  distance  between  those  points,  and 
notthenumber  of  miles  of  rail.  ' 

Denis  O'Brien,  A.tty.  Gen.,  for  Cbapin  and  others,  appellants.  Jotm  B. 
Kerr,  for  respondents. 

Rapallo,  J.  We  do  not  deem  it  necessary  to  discuss  the  point  raised  by 
the  appellants,  that  their  determination  complained  of  was  not  reviewable  on 
certiorari,  because  we  are  satisfied  that  they  correctly  construed  the  statute 
by  virtue  of  which  the  apportionment  of  expenses  sought  to  be  reviewed  was 
made.  Laws  1882,  o.  80S,  §  13.  Thiit  section  provides  that  the  salaries  and 
expenses  of  the  board  of  railroad  commissioners  shall  be  borne  by  the  several 
railroad  companies  according  to  their  means,  to  be  apportioned  by  the  comp- 
troller and  state  assessors,  who  shall  assess  upon  each  of  said  corporations  "its 
just  proj)ortion  of  such  expenses,  one-half  in  proportion  to  its  net  income  for 
the  year  next  preceding  that  in  which  the  assessment  is  made,  and  one-half 
in  proportion  to  the  length  of  the  main  track  or  tracks  on  road."  The  relators 
contend  that  where,  between  two  terminal  points,  there  are  laid  two  or  more 
parallel  tracks,  all  of  them  are  main  tracks,  and  that  the  assessment  is  to  be 
made,  not  according  to  the  length  of  those  tracks, — that  is,  the  distance  be- 
tween the  two  terminal  points, — ^but  according  to  the  aggregate  of  the  lengths 
of  all  the  rails  laid  on  all  the  tracks.  The  appellants  determined  that  the 
"length  of  the  main  track  or  tracks"  meant  the  disttmce  between  two  points, 
*.  e.,  the  length  of  the  road,  and  in  this  we  think  they  were  right.  Where 
several  ti-acks  are  laid  between  the  same  points,  and  parallel  with  each  other, 
the  length  of  all  must  be  the  same,  and  length  is  the  quality  according  to 
which  the  apportionment  is  required  to  be  made,  not  the  quantity  or  num- 
ber of  miles  of  rail  laid. 

It  is  argued  that  the  use  of  the  terms  "main  track  or  tracks"  indicates  a 
different  intent,  and  that,  if  it  had  been  intended  that  only  a  single  track 
should  be  measured,  the  term  "main  track"  would  have  been  used.    We  do 

'Beversing  42  Hnn,  238. 
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not  tbink  this  argument  bj  any  means  conclusiTO.  Supposing  that  the  stat- 
ute had  exclusive  reference  to  railroads  which  were  operated  only  between 
two  points,  but  between  those  two  points  some  of  them  had  numerous  par- 
allel tracks,  there  would  be  more  force  in  the  argument;  yet  it  would  not  be 
conclusive,  for,  if  all  those  tracks  are  to  be  considered  as  main  tracks,  it  would 
only  be  descriptive  of  the  road  to  speak  of  the  length  of  its  main  tracks,  and 
woiild  not  indicate  that  all  the  lengths  of  those  parallel  tracks  were  intended 
to  be  aggregated.  But  when  it  is  considered  that,  although  the  statute  em- 
braced some  roads  which  had  only  one  line,  it  also  embraced  other  roads  which 
were  operated  between  several  different  terminal  points,  in  different  direc- 
tions, and  that  each  line  had  a  main  track,  it  is  obvious  that,  if  all  of  these 
main  tracks  were  to  be  included,  accuracy  of  expression  required  that  the 
terms  "length  of  main  track  or  tracks"  should  be  employed,  and  their  use 
indicates  no  intention  that  anytliing  but  the  length  of  each  road,  inciading  its 
several  branches  and  auxiliary  lines,  if  any,  should  be  considered. 

The  judgment  of  the  supreme  court  should  be  reversed,  and  the  proceedings 
of  the  appellants  affirmed,  with  costs  against  the  relators  in  both  courts. 

(All  concur.) 

(106  N.  T.  IBT) 

Pboplb  ex  rel.  McCabe  t>.  Board  of  Fibb  Com'bs  of  New  York.* 

{Court  of  AppeaU  cf  Ntw  Fork.    June  21,  1887.) 

1.  CxBTiORABi — What  is  Opbn— Questiok  of  Pact. 

Under  Code  Civil  Proc.  N.  Y.  t  2140,  providing  what  qnestions.  Involving  tlie 
merits,  are  to  be  determined  by  the  supreme  cnart  apon  the  hearing  of  a  writ  of 
eerUomn  Issued  by  it,  the  decision  of  the  K^neral  term  is  final,  and  not  subject  to  re- 
view by  tile  court  of  appeals,  where  there  is  enouRli  in  the  evidence  to  call  for  the 
exercise  of  the  discretion  of  the  supreme  coart  in  reversing  the  judgment  of  the  in- 
ferior tribunal  on  the  facts,  as  against  the  weight  of  evidence. 

2.  MoNICtPAI.  COBPORATIONS — PiBE  DEPARTMENT — RsUOVAL  Or  OfFICEB. 

General  orders  No.  13  0.  B.  C.  1881,  8  3,  par.  S,  provides  that  every  officer  of  the 
fire  department  of  New  York  city  shaft  "  be  responsible  for  any  want  of  judgment 
•  •  *  which  may  canse  unnecessary  loss  of  life,  limb,  or  property."  /fe/<i,  that 
the  want  of  judgment  fur  whicli,  under  the  rule,  the  officer  must  be  responsible,  is 
a  want  from  wliicb  unnecessary  loss  of  llle,  etc.,  hat  resulted,  and  that,  where  no 
loss  has  been  caused  by  such  want  of  judgment,  there  can  be  no  removal  under 
the  rule. 

Appeal  from  general  term.  First  department. 

2>.  /.  Dean,  for  the  board,  appellant.    Blihu  Root,  for  the  People. 

Feckham,  J.  The  relator  was  second  assistant  chief  of  the  fire  depart- 
ment of  the  city  of  New  York.  On  the  fourteenth  of  July,  1886,  charges 
were  prefeixed  against  him  by  the  chief  of  the  department,  charging  him, 
first,  with  incapacity,  in  that,  being  in  command  at  a  fire  which  occurred  in 
Third  avenue  at  One  Hundred  and  Twenty-Fifth  street  at  or  about  6:25  P.  H. 
of  July  5  of  that  year,  he  did  unnecessarily  send,  or  cause  to  be  sent,  at  7:25 
p.  M.,  the  telegraphic  signal  known  as  the  "simultaneous  call,"  thereby  sum- 
moning to  the  station  7ti7,  in  Harlem,  all  of  the  fire-extinguishing  apparatus 
and  uniformed  force  of  the  department  then  in  quarters  on  Manhattan  island, 
north  of  Fourteenth  street,  excepting  engines  14  and  16,  and  the  second  sec- 
tion of  engine  company  26;  thereby,  without  due  cause  and  reason,  uncov- 
ering and  depriving  of  all  fire-extinguishing  apparatus,  and  seriously  endan- 
gering life  and  property,  in  a  large  and  important  section  of  the  city  during 
tlie  celebration  of  Independence  day,  when  fires  are  invariably  of  very  fre- 
quent occurrence,  and  when  it  was  of  the  utmost  importance  that  no  part  of 
the  fire-extinguishing  apparatus  should  unnecessarily  be  out  of  quarters,  and 
that  he  did  thereby  evince  an  incapacity  or  want  of  skill  in  performing  the 
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duties  of  second  assistant  chief  of  department,  in  yiolation  of  section  440  of 
the  New  York  city  consolidation  act  of  1882.  The  second  charge  was  that 
he  sent  out  such  simultaneous  call,  under  the  circumstances  above  detailed, 
"  without  due  cause  and  reason,  and  for  want  of  judgment  or  skill  on  his  part, 
which  majf  have  oaiiaed  unnecessary  loss  of  life,  limb,  or  property,  unijover- 
ing  and  depriving  of  all  fl re-extinguishing  apparatus,  and  seriously  endanger- 
ing life  and  property  in  a  large  and  important  section,"  etc.,  as  in  first  charge 
alleged.  The  accused  was  duly  served  with  a  copy  of  the  charges,  and  cited 
to  appear  before  the  board  at  a  certain  time  and  place.  Pursuant  to  such  ci- 
tation, he  did  appear  in  person  and  by  counsel,  and,  after  pleading  not  guilty 
to  the  cliarges,  the  trial  was  in  due  course  proceeded  with.  Witnesses  were 
sworn  and  examined  on  the  side  of  the  prosecution  and  defense,  and,  the  tes- 
timony being  closed,  the  board,  after  deliberation,  and  on  the  twenty-tlrst  of 
July,  1886,  found  the  relator  guilty  of  both  charges,  and  sentenced  him  to  be 
dismissed  from  the  force  of  the  department,  to  take  effect  from  6  o'clock  F.  M. 
of  tliat  day. 

The  first  charge,  it  will  be  seen,  refers  to  the  act  of  the  relator  as  coming 
within  section  ^  of  the  consolidation  act,  which  provides  for  the  govern- 
ment and  discipline  of  the  fire  department,  and  that  it  shall  be  such  as  the 
board  may  from  time  to  time,  by  rules,  regulations,  and  orders,  prescribe. 
The  section  gives  the  board  power,  on  conviction  of  a  member  of  the  force  of, 
among  other  things,  incapacity,  to  punish  the  offending  party  by  reprimand, 
forfeit!  ng  and  witlihuldi  ng  pay,  or  dismissal  from  the  force.  The  second  charge 
is  founded,  in  addition  to  the  violation  of  the  said  section  of  the  consolidation 
act,  upon  sectiun  3,  par.  5,  of  general  orders  No.  13,  0.  B.  C,  series  of  1881, 
wliich  provides  that  every  officer  and  member  of  the  uniformed  force  of  the 
department  shall  conform  to  tlie  following  rules:  "Sec.  8.  Be  responsible  for 
any  want  of  judgment,  skill,  neglect,  or  failure  which  may  cause  unnecessary 
loss  of  life,  limb,  or  property." 

There  is  no  pretense  of  any  evidence  showing  that  any  want  of  judgment, 
skill,  neglecti  or  failure  of  the  relator  did,  as  matter  of  fact,  cause  unnec- 
essary or  any  loss  of  life,  limb,  or  property.  Upon  the  proper  construction 
of  the  langUHge  used  in  the  rule  above  quoted,  we  agree  with  the  learned 
general  term.  The  want  of  judgment  or  skill  for  which,  under  that  rule,  the 
officer  must  be  responsible,  is  a  want  from  which  unnecessary  loss  of  life, 
limb,  or  property  has  resulted.  In  this  case  no  loss  at  all  resulted  from  any 
want  of  judgment  or  skill  on  his  part.  The  general  term  properly  held,  there- 
fore, that  there  was  no  evidence  whatever  which  sustained  the  conviction 
upon  the  second  charge,  so  far  as  it  alleged  a  violation  of  the  rule  of  the  board. 
The  charge  itself  is  not  in  accordance  with  the  rule;  for  it  alleges  a  responsi- 
bility for  want  of  judgment,  etc.,  which  "may  have  caused  unnecessaiy  loss," 
while  the  rule  is  "  whidi  may  cause  unnecessary  loss, "  etc.  The  charge  was 
in  relation  to  a  past  act,  and  in  using  the  words  "may  have  caused,"  evi- 
dently meant  that  there  was,  at  the  time  of -the  performance  of  the  act,  a 
possibility  of  such  loss  occurring  from  such  want  of  skill,  although  none  in 
fact  occurred.  The  rule  itself  is  a  general  one,  and  provides  for  future  con- 
tingencies occurring  after  its  passage,  and  uses  language  which  plainly  shows 
that  it  refers  to  those  cases  only  where  unnecessary  loss  of  life  or  property 
actually  resulted  from  the  want  of  judgment  or  skill.  After  striking  out  any 
alleged  violation  of  the  ruie  in  question,  tlie  two  ctiarges  are  substantially 
identical,  and  limit  the  accusation  to  a  general  charge  of  incapacity. 

A  large  amount  of  evidence  was  taken,  which,  in  relation  to  the  actual 
facts  occurring,  is  not  substantially  contradictory.  In  the  view  we  take  of 
our  power,  it  is,  however,  wholly  unnecessary  to  enter  at  length  upon  a  dis- 
cussion as  to  what  the  evidence  proves.  The  charge  of  incapacity  was  con- 
fessedly based  upon  the  one  act  embraced  in  the  written  charges  of  sending 
out,  under  the  circumstances,  the  "simultaneous  call."    Prior  to  tliis  time 


Digitized  by 


Google 


598  BORTHEASTERN  BSFOBTEB.  [N.Y. 

the  relator  had  been  regarded  as  a  capable  officer,  fit,  in  the  opinion  of  his 
chief,  to  be  trusted  with  command  at  fires,  and  in  truth  he  had  been  fre- 
quently 80  trusted,  and  no  hint  had  ever  been  suggested  of  his  unfitness  for 
such  command.  In  sending  out  the  call,  it  is  not  pretended  that  he  did  other- 
wise than  act  under  an  emergency  upon  his  best  judgment;  but  in  so  doing, 
in  the  opinion  of  several  of  the  witnesses,  he  very  greatly  erred,  and  showed 
positive  incapacity.  From  the  facts  proved  there  were  inferences  to  be  drawn 
as  to  whether  or  not  he  was  incapable.  Looking  at  all  the  evidence,  and  tak- 
ing all  the  facts  into  consideration,  and  drawing  what  it  regarded  as  the  nat- 
ural and  proper  inference  therefrom,  the  general  term  came  to  the  conclusion 
that  sucli  facts  did  not  warrant  tlie  inference  of  incapacity  which  the  board 
of  commissioners  drew  therefrom,  and  hence,  as  it  had  the  right  to  do,  it  re- 
versed the  finding  of  the  board  on  the  facts,  and  reinstated  the  relator. 

This  right  is  given  to  that  court  by  section  2140  of  the  Code,  which  pro- 
vides for  a  review  of  the  determination  by  common-law  cei-tiorari  by  the  couit 
granting  the  writ;  and,  upon  the  hearing  on  the  return,  that  court  may  in- 
quire, among  other  things,  whether  there  was  any  competent  proof  of  all  the 
facts  necessary  to  be  proved;  and,  if  so,  (subdivision  5,)  "  whether  there  was, 
upon  all  the  evidence,  such  a  preponderance  of  proof  against  the  e-xistence  of 
any  of  those  facts  that  the  verdict  of  a  jury  afiirming  their  existence,  ren- 
dered in  an  action  in  the  supreme  court  triable  by  a  jury,  would  be  set  aside 
by  the  court  as  against  the  weight  of  evidence."  From  the  decision  of  the 
general  term,  that  court,  it  is  plain,  in  reversing  the  decision  of  the  board, 
acted  under  the  subdivision  just  quoted  of  the  section  above  referred  to.  The 
board  of  fire  commissioners  have  appealed  from  this  determination  of  the  gen- 
eral term,  and  we  are  asked  to  review  and  reverse  it. 

We  think  we  have  no  power  to  do  so.  The  evidence  taken  in  the  proceed- 
ings is  sitch  that  a  court,  guided  by  the  rules  governing  it  on  applications  to 
set  aside  a  verdict  of  a  jury  as  against  the  weight  of  evidence,  would  have  that 
power.  It  is  an  application  addressed  to  the  sound  discretion  of  the  court, 
guided,  of  course,  by  well-known  legal  principles,  but  still  largely  dependent 
upon  its  discretion,  and  tu  be  exercised  upon  a  careful  review  of  all  the  evi- 
dence, its  legitimate  bearing,  and  the  proper  weight  to  be  given  it.  Gener- 
ally, in  granting  or  refusing  such  application,  no  error  of  law  is  committed. 
If  the  evidence  be  of  such  a  character  as  to  call  reasonably  and  properly  for 
the  exercise  of  this  sound  discretion  of  the  tribunal  issuing  the  writ,  its  de- 
cision either  way  will  not  be  reviewed  here  unless  our  jurisdiction  has  been 
enlarged,  in  common  with  that  court,  by  the  section  of  the  Ckxle  above  alluded 
to.  Prior  to  its  adoption,  this  court  in  a  series  of  decisions  which  somewhat 
amplified  its  jurisdiction  in  reviewing  the  determination  of  the  other  courts 
upon  writs  of  certiorari,  still  confined  its  powers  of  review  to  the  inquiry 
whether  the  tribunal  making  the  determination  had  jurisdiction,  and  whether 
there  was  any  evidence  tending  to  support  its  determination,  and  whether  any 
rule  of  law  affecting  the  rights  of  the  party  had  been  violated.  Since  the 
adoption  of  tiuit  section,  many  appeals  have  been  bronght'here  for  review, 
and  the  expressions  of  the  judges  as  to  the  power  of  the  court  have  been  quite 
uniform  in  opposition  to  any  such  jurisdiction  as  is  now  invoked;  but  yet,  in 
most  of  them,  the  section  in  question  has  not  been  adverted  to  or  brought  to 
their  attention,  and  there  has  been  as  yet  no  authoritative  decision  of  the 
question  with  the  section  distinctly  brought  to  the  attention  of  the  court. 

In  People  v.  French,  92  N.  Y.  306,  the  question  to  be  reviewed  here  arose 
prior  to  September  1,  1880,  the  time  when  this  part  of  the  Code  went  Into  ef- 
fect, and  it  was  held  that,  by  its  express  provisions,  the  review  was  to  be  had 
upon  the  law  as  it  stood  when  the  question  arose.  But  this  court  was  asked 
in  that  case  to  take  jurisdiction,  and  review  the  facts  under  that  section.  It 
was  decided  that  no  review  could  be  had  thereunder,  for  the  reasons  above 
stated.    RuGER,  C  J.,  continued  his  opinion  after  such  statement,  and  said: 
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"Bat  beyond  this  it  is  quite  apparent  that  section  2140  has  no  application  to 
appeals  to  this  court  from  decisions  made  upon  the  hearing  of  common-law 
oertioraris.  The  provision  quoted  is  byits  terms  confined  to  proceedings  oc- 
curring at  the  hearing  upon  the  return  of  the  writ,  and  must  necessarily  be 
confined  to  the  court  in  which  such  hearing  is  had.  The  general  scheme  for 
the  distribution  of  judicial  powers  established  by  the  laws  and  practice  of  the 
state  does  not  contemplate  tlie  review  by  this  court  of  disputed  questions  of 
fact,  and  it  will  not  entertain  such  questions  in  the  absence  of  express  provis- 
ions of  law  authorizing  such  review." 

In  People  v.  Police  Corners,  98  N.  T.  97,  Milleb,  J.,  uses  the  language  of 
this  section  without  referring  to  it,  but,  assuming  the  application  of  the  rule, 
held  that  no  cause  for  interference  was  shown.  That  was  a  case  where  the 
board  dismissed  a  member  of  the  force,  and  the  general  term  aCBrmed  the  de- 
termination, and  tills  court  refused  to  interfere. 

A  reference  to  some  of  the  sections  which  precede  and  follow  the  one  in 
question  strengthens  the  correctness  of  the  view  taken  in  92  N.  T.,  supra. 
Section  2138  provides  that  the  hearing  must  be  had  at  a  general  term  of  the 
court,  and  either  party  may  notice  for  such  hearing  after  the  return  is  com- 
plete. By  section  2141  the  court  may  make  a  final  order  annulling  or  con- 
firming, wholly  or  partly,  or  modifying,  the  determination  reviewed  as  to  any 
or  all  the  parties,  and  by  section  2144  tlie  final  order  of  tlie  court  must  be  en- 
tered In  the  o!nce  of  the  clerk  where  the  writ  was  returnable;  but,  before  it 
can  be  enforced,  an  enrollment  thereof  must  be  filed.  For  that  purpose  the 
clerk  must  attach  together,  and  file  in  his  oCBce,  the  papers  upon  which  the 
cause  was  heard,  a  certified  copy  of  the  final  order,  and  a  certified  copy  of  " 
each  order  which  in  any  way  involves  the  merits,  or  necessarily  affects  the 
final  order.  All  these  sections  clearly  provide  for  the  order  which  is  made 
upon  the  original  hearing  before  the  court  granting  the  writ,  and  do  not  in 
anywise  provide  for  the  hearing  upon  an  appeal  here.  We  are  quite  clear, 
therefore,  that  our  jurisdiction  is  not  enlarged  by  the  section  of  the  Code  un- 
der consideration. 

As  there  was  enough  in  the  evidence  to  call  for  the  exercise  of  the  discre- 
tion of  the  supreme  court  in  reversing  on  the  facts  as  against  the  weight  of 
evidence,  we  cannot  intei-fere  with  its  determination  on  that  question.  We 
do  not  mean  to  say  that,  under  no  circumstances,  could  we  review  such  deter- 
mination. In  cases  involving  a  plain  violation  of  the  well-known  rules  gov- 
erning applic.  'jns  for  a  new  trial  on  the  ground  that  the  verdict  is  against 
the  weight  of  evidence,  or  where  it  could  be  seen  that  there  was  an  abuse  of 
the  discretion  of  the  court,  and  possibly  in  some  other  cases,  this  court  might 
review  the  decisions  of  the  lower  court.    But  here  is  no  such  case. 

The  appeal  must  therefore  be  dismissed,  with  costs. 

(All  concur.) 

(10«  N.  Y.  188) 

liAFFLiN  o.  Buffalo  tc  S.  W.  B.  Co.* 

(Cburt  of  Appeal!  of  New  Tort,    June  7,  1887.) 

Cabriebs — IvjxjKY  TO  Passbkobb— Altohtikg  fbom  Cab — Liability. 

The  plaintiff  sustained  personal  injuries  in  alighting  from  one  of  defendant's  cars 
onto  a  platform.  The  distance  from  the  ontt^r  line  of  the  car  to  the  platform  was 
11  inches.  There  weretlireestepsat  the  end  of  the  car;  the  lower  one  eight  inches 
below  thetopufthcplatforui,andone  foot  seven  inches  from  the  side  thereof ;  the 
second  step  about  four  inches  lower  than  the  top  of  the  platform,  and  two  feet 
two  inches  from  the  s-ide  thereof.  On  the  evening  of  the  accident  it  was  dark,  and 
the  platlonn  was  not  plainly  visible.  It  was  somewhat  lighted  by  light  from  the 
car  windows,  the  depot  windows,  and  a  lantern  in  the  hands  of  the  conductor,  the 
nsnal  way  of  lighting.  The  plaintiff  passed  out  of  the  car  onto  the  platform,  and 
then  to  tile  second  step,  and  without  having  hold  of  the  iron  railing  on  either  side, 

>Bevei8ing  86  llun,  638. 
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and  wltbont  looking  to  see  the  station  platfonn,  she  stepped  out,  and,  falling  to 
reach  it,  fell.  The  platrorm  had  been  nsed  for  many  years,  and  no  one  bnt  the 
plaintJS  had  ever  been  injured  or  had  suffered  any  inconTenience  on  account  of 
the  distance  of  the  platform  from  the  cars.  Mtld,  that  the  defendant  was  not  liable 
for  the  injury.' 

George  0.  Greene,  for  appellant.     W.  8.  Oliver,  for  respondent. 

Earl,  J.  This  action  was  brought  to  recover  damages  for  injuries  sus- 
tained by  the  plaintiff  in  alighting  from  one  of  the  defendant's  cars,  and  the 
circumstonces  of  the  accident  are  as  follows:  The  train  in  which  she  was  a 
passenger  reached  the  station  at  Dayton  in  this  state  on  the  twentieth  day  of 
January,  1880,  at  8  o'clock  in  the  evening,  and  she  left  the  car  for  tl>e  pur- 
pose of  changing  to  another  train  at  tliat  place,  and,  in  her  effort  to  step  from 
the  car  to  the  station  platform,  she  fell  between  it  and  the  car,  and  sustained 
the  injuries  of  which  she  complains.  She  alleges  that  the  space  between  the 
platform  and  the  car  was  too  great,  and  that  in  consequence  thereof,  when 
she  stepped  off  from  the  car,  she  failed  to  reach  the  platform,  and  was  thus 
caused  to  fall.  There  is  no  complaint  that  the  platfonn  was  out  of  repair,  or 
that  it  was  impropei'ly  constructed.  The  only  complaint  is  that  it  was  too 
far  from  the  car.  The  platform  was  two  and  one-lialf  feet  higher  than  the 
top  of  the  iron  rail,  and  above  three  feet  above  the  top  of  the  ground.  The 
distance  between  the  outer  line  of  the  car  and  the  platform  was  11  inches. 
There  were  three  steps  at  the  end  of  the  car,  and  the  lower  one  was  eight 
inches  below  the  top  of  the  platform,  and  one  foot  and  seven  inches  from  the 
side  thereof.  The  second  step  was  two  feet  and  two  inches  from  the  side  of 
the  platform,  and  about  four  inches  lower  than  the  top  thereof.  The  height 
of  the  platform  of  the  car  above  the  iron  rails  was  about  four  feet.  The  pMn- 
tiff  passed  out  of  the  car  onto  the  car  platform,  and  then  to  the  second  step, 
and  without  having  hold  of  the  iron  railing  on  either  side,  and  without  look-, 
ing  to  see  the  station  platform,  she  stepped  out,  and,  failing  to  reach  it,  fell. 

There  was  no  proof  that  the  platform  was  not  constructed  in  the  ordinary 
way,  nor  that  the  space  between  it  and  the  car  was  any  greater  tlian  the  exi- 
gencies of  the  business  and  the  operations  of  the  railroad  required.  There 
was  no  evidence  that  any  accident  had  ever  happened  at  that  station  before  on 
account  of  the  construction  of  the  platform,  or  that  there  had  ever  been  any 
complaint  in  reference  to  it.  On  the  contrary  the  evidence  shows  that  the 
platform  had  been  used  for-  many  years  by  men,  women,  and  children,  and 
that  no  one  but  the  plaintiff  had  ever  been  injured,  or  had  suffered  any  incon- 
venience, on  account  of  the  distance  of  the  platfonn  from  the  cars.  Thou- 
sands of  men,  women,  and  children  must  have  passed  from  the  cars  to  this 
platform  in  entire  safety.  Under  such  circumstances,  how  can  it  be  properly 
said  that  the  defendant  was  guilty  of  any  carelessness  in  its  construction  and 
maintenance?  It  was  not  bound  ao  to  construct  this  platform  as  to  make  ac- 
cidents to  passengers  using  tlie  same  impossible,  or  to  use  the  highest  degree 
of  diligence  to  make  it  safe,  convenient,  and  useful.  It  was  bound  simply  to 
exercise  ordinary  aire,  in  view  of  the  dangers  attending  its  use;  to  make  it 
reasonably  adequate  for  the  purposes  to  which  it  was  devoted.    In  the  case  of 

'A  railroad  company  is  bound  to  Iceep  in  safe  condition  for  its  passengers  all  that 
part  of  its  stations  and  platforms  where  passengers  are  expressly  or  impliedly  invited 
to  go,  and  is  bound  by  its  servants  and  agents  to  exercise  due  care  towards  passengers 
using  its  stations  and  platforms  by  its  invitation.  Keefe  v.  Boston  &  A.  R.  Co.,  (Mass.) 
7  N.  E.  Kep.  874.  The  conipany'is  bound  to  properly  light  at  niRht  the  depot  and  ap- 
proaches to  and  from  the  trains,  Buenemann  v.  St.  Paul,  M.  (&M.  R.Co.,  (Minn.)  20N.  W. 
Rep.  379;  and  is  held  to  siich  reasonable  degree  of  care  for  the  safety  and  protection  of 
its  patrons,  having  regard  to  the  natiure  of  its  business,  as  is  demanded  of  individuals 
upon  whose  premises  others  come  by  invitation  or  inducement  for  the  transaction  of 
business,  Pennsylvania  Co.  v.  Marion,  (Ind.)  3  N.  E.  Rep.  874;  St.  Louis,  I.  M.  &  S.  B. 
Co.  V.  Fairbairn,  (Arlc.)  4  S.  W.  Rep.  50. 
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a  platform  which  had  always  been  safe,  and  answered  its  purpose  for  men. 
women,  and  children,  in  all  kinds  of  weather,  by  night  and  by  day,  for  many 
yeare,  what  was  there  to  suggest  to  any  prudent  person  any 'change  or  im- 
provement for  the  purpose  of  making  it  more  safe  or  convenient? 

In  the  case  of  Dougan  v.  Champlain  Transp.  Co.,  56  N.  Y.  1,  the  plain- 
tiff's intestate,  a  passenger,  slipped  under  the  gangway  rail  of  a  steam-boat, 
fell  overboard,  and  was  drowned;  and  it  appeared  that  all  the  boats  upon 
Lake  Champlain  were  constructed  in  the  same  manner;  that  they  had  been 
so  run  for  many  years,  and  there  was  no  proof  tending  to  show  that  any  one 
had  ever  before  gone  overboard  in  that  way;  and  it  was  held  that  the  plain- 
till  was  properly  nonsuited.  Gboter,  J.,  writing  the  opinion,  said:  "It  will 
be  seen  that  the  only  proof  of  negligence  was  the  omission  to  inclose  the  space 
between  the  railing  and  deck  so  as  to  preclude  the  possibility  of  slipping  un- 
der it.  Had  there  been  any  proof  tending  to  show  that  any  such  ditnger  would 
be  apprehended  by  a  reasonably  prudent  person,  the  evidence  should  have 
been  submitted  to  the  jury.  But  the  evidence  sbor.-ed  tliat  all  the  passenger 
boats  upon  the  lake  had  been  constructed  and  run  in  the  same  way  in  this  re- 
spect; that  boats  had  so  been  run  for  a  great  number  of  years;  and  there  was 
no  proof  tending  to  show  that  any  one  haid  ever  before  fell  and  gone  overboard 
under  the  railing,  or  that  any  such  danger  had  been  apprehended  by  any  one. 
It  is  obvious  that  no  such  thing  was  likely  to  occur." 

In  Loftus  v.  Union  Ferry  Co.,  84  N.  Y.  455,  plaintiff's  intestate,  a  child 
six  years  old,  while  leaving  one  of  defendant's  boats,  fell  through  one  of  the 
openings  in  the  guard-rails  into  the  water,  and  was  drowned.  The  plaintiff 
recovered,  and  it  was  held  that  the  verdict  was  properly  set  aside.  Andrews, 
J.,  writing  the  opinion  of  the  court,  said:  "The  law  does  not  impose  upon 
the  defendant  the  duty  of  so  providing  for  the  safety  of  passengers  that  they 
shall  encounter  no  possible  danger,  and  meet  with  no  casualty  in  the  use  of 
appliances  provided  for  it.  It  was  possible  for  the  defendant  so  to  have 
constructed  the  guard  that  such  an  accident  as  this  could  not  have  happened, 
and  this,  so  far  as  appears,  could  have  been  done  without  unreasonable  ex- 
pense or  trouble.  If  the  defendant  ought  to  have  foreseen  that  such  an  acci- 
dent might  happen,  or  if  such  an  accident  could  have  reasonably  been  antici- 
pated, the  omission  to  provide  against  it  would  be  actionable  negligence. 
But  the  facts  rebut  any  inference  of  negligence  on  this  ground.  The  com- 
pany had  the  experience  of  years  certifying  to  the  suiiiciency  of  the  guard. 
That  it  was  possible  for  a  child,  even  a  man,  to  get  through  the  opening,  was 
apparent  enough;  but  that  this  was  likely  to  occur  was  negatived  by  the  fact 
that  multitudes  of  persons  had  passed  over  the  bridge  without  the  occurrence 
of  such  a  casualty." 

In  Burke  v.  Wifherhee,  98  N.  Y.  562,  while  an  empty  car  was  descending  a 
mine,  the  hook  which  fastened  it  to  the  cable  became  detached  from  the  car, 
and  it  ran  down  the  mine,  and  killed  plaintiff's  intestate.  The  judgment 
for  plaintiff  was  reversed,  because  there  was  not  sufficient  proof  of  actionable 
negligence  on  the  part  of  the  defendants.  The  judge  writing  the  opinion 
said:  "In  this  mine  alone  cars  drawn  by  a  book  must  have  made  several 
hundred  thousand  passages  without  a  single  accident.  What  more  could 
any  reasonable  or  prudent  man  have  to  justify  him  in  believing  that  this  con- 
venient appliance  was  also  a  safe  and  proper  one?  What  greater  or  different 
test  could  it  have  been  subjected  to  before  a  mine-owner  could  use  it  without 
the  imputation  of  negligence?  It  seems  to  ua  quite  inadmissible,  if  not  pre- 
posterous, to  attribute  negligence  to  a  mine-owner  for  using  an  implement 
which  had  been  employed  in  different  mines,  and  which  under  varying  con- 
ditions, upon  countless  occasions,  uniformly  answered  its  purpose  without 
injury  to  any  one. " 

The  application  of  these  authorities  to  this  case  is  quite  obvious.  No 
structure  is  ever  so  made  that  it  may  not  be  made  safer;  but,  as  a  general 
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rule,  when  an  appliance,  or  machine,  or  structure  not  obviously  dangerous, 
has  been  in  daily  use  for  years,  and  has  uniformly  proved  adequate,  safe, 
and  convenient,  its  use  may  be  continued  without  the  imputation  of  culpable 
imprudence  or  carelessness. 

On  the  evening  when  this  accident  happened  the  evidence  tends  to  show 
that  it  was  dark,  and  that  the  platform  was  not  plainly  visible.  It  was  some- 
what lighted  by  light  which  came  from  the  car  windows,  the  depot  windows, 
and  a  lantern  in  the  hands  of  the  conductor;  and  it  does  not  appear  that  it 
was  ever  lighted  in  any  other  way,  or  that  it  was  usual  to  light  such  plat- 
forms in  any  other  way.  The  fact  that  it  was  dark  made  it  incumbent  upon 
the  plaintiff  to  take  the  greater  care.  She  could  have  kept  hold  of  the  iron 
railing  until  her  foot  touched  the  platform,  and  then  she  would  have  been 
safe.  It  was  not  the  duty  of  the  defendant  to  furnish  some  one  to  aid  her  in 
aligliting  from  the  car.  There  was  some  proof  that  about  the  time  the  plain- 
tiff attempted  to  step  from  the  car  upon  tlie  platform  tliere  was  a  slight  jeik 
or  jar  of  the  car;  but  it  does  not  appear  that  that  had  anytliing  whatever  to 
do  with  tlie  accident.  A  careful  consideration,  therefore,  of  the  whole  case 
as  it  appears  in  this  record,  has  h'd  us  to  the  conclusion  that  the  defendant 
is  not  legally  responsible  for  the  accident  which  befell  the  plaintiff.  It  was  a 
misadventure,  and  no  rule  of  law  will  permit  her  to  charge  the  misfortune  in 
whole  or  in  part  to  the  defendant. 

Tlie  judgment  should  therefore  be  reversed,  and  a  new  trial  ordered,  costs 
to  abide  event. 

(All  concur.) 
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People  v.  Elliott. 
{Qmrt  of  Appeals  of  New  York.    June  28,  1887.) 

CbIMINAL  PkACTICI — EVIDENCB — CoRBOBOKATION  07  AOOOMPLICK. 

On  the  trial  of  an  iiidictinent  tor  forgery,  there  was  evidence,  in  addition  to  that 
given  by  the  accomplice,  that  the  acciuteo  bad  once  before  been  convicted  of  the 
same  crime ;  that  the  accomplice  and  the  accused  bad  been  friends  and  associates; 
that,  about  the  time  the  forKery  was  committed,  the  accused  was  in  the  city  wliere 
the  crime  was  committed,  under  an  assumed  name;  and  tliat,  upon  his  arrest,  bis 
conduct  and  conversation  were  such  as  to  show  tliat  he  knew  of  the  forgery.  Held, 
that  there  was  evidence  to  corrotK>rate  the  accomplice,  within  Code  Crim.  FrocN. 
Y.  J  399,  providiuK  tliat  "a  conviction  cannot  be  had  upon  the  testimony  of  anao- 
com]ilice  nnless'be  be  corroborated  by  such  other  evidence  as  tends  to  connect  the 
defendant  with  the  commission  of  the  crime."  ' 

Appeal  from  a  judgment  of  the  supreme  court.  Fifth  department,  reversing 
the  judgment  of  the  court  of  sessions  of  Monroe  county,  entered  upon  the  ver- 
dict of  a  jury  convicting  the  defendant  of  the  crime  of  forgery  in  tlie  second 
degree,  second  offense,  and  granting  a  new  trial  therein. 

Geo.  A.  Benton,  Dist.  Atty.,  for  the  People.  /*.  Chamberlain,  Jr.,  for  re- 
spondent. 

Earl,  J.  The  defendant  was  indicted  for  the  crime  of  forgery  in  the  sec- 
ond degree,  charged  as  a  second  offense,  in  uttering  a  forged  draft  for  $3,900 
purporting  to  be  drawn  by  a  Montreal  bank  upon  the  National  Bank  of  the 
Republic  of  Kew  York.  He  was  convicted  and  sentenced  to  imprisonment  in 
the  state  prison  at  Auburn  for  the  term  of  15  years.  The  principal  evidence 
against  him  at  the  trial  was  that  of  an  accomplice,  and  it  is  claimed  on  his 
behalf  that  the  testimony  of  the  accomplice  was  not  su£Bciently  corroborated, 
and  upon  that  ground  the  supreme  court  reversed  the  conviction,  and  granted 
a  new  trial. 

The  accomplice  testified,  among  other  things,  that  he  met  the  defendant  in 
New  York  in  July,  1885;  that  an  arrangement  was  there  made  between  them, 

'See  note  at  end  of  case. 
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in  pursuance  of  which  they  went  to  Bochester,  and  there  thedefendant  planned 
the  crime,  and  handed  him  the  forged  draft  to  obtain  the  money  from  the 
Flour  City  Bank;  that  he  took  the  draft  to  that  bank,  and  obtained  credit  for 
it  on  the  fourteenth  day  of  August,  and  on  the  next  day  he  drew  a  check  upon 
the  bank,  by  direction  of  the  defendant,  and  obtained  92,500,  of  which  sum 
he  paid  the  defendant  $2,000.  It  appeared  upon  the  trial,  by  evidence  other 
than  the  testimony  of  the  accomplice,  that  the  defendant  had  been  tried  and 
convicted  of  the  crime  of  forgery  in  the  city  of  New  York  on  tlie  thirteenth 
day  of  November,  1878,  and  was  sentenced  for  a  term  of  four  years  to  the 
state  prison  at  Sing  Sing,  and  that  he  served  out  his  term;  that  he  and  the 
accomj)lice  were  acquaintances  and  associates  in  the  city  of  New  York  before 
going  to  Rochester;  that  the  defendant  was  in  Rochester,  and  Charlotte,  near 
Rociiester,  for  some  days  prior  to  the  commission  of  tlie  offense,  and  that  he 
registered  under  an  assumed  name  as  J.  W.  Clay,  of  Patterson,  New  Jersey, 
at  two  different  hotels  in  Rochester,  and  at  a  hotel  in  Charlotte;  that  they 
were  together  at  Cliarlotte,  where  the  defendant  introduced  the  iiccomplice  to 
another  person,  and  that  he  admitted  he  was  in  Rochester,  and  he  was  seen 
there  during  the  week  when  the  forgery  was  committed.  He  had  no  apparent 
business  in  Rochester,  and  gave  no  explanation  of  his  presence  there.  The 
president  of  the  Flour  City  National  Bank  testified  that  he  thought  he  had 
seen  him  in  the  bank.  He  did  not  specify  the  time  when  that  occurred;  but 
as  the  inquiry  related  to  no  other  time,  and  there  was  no  evidence  that  tlie 
defendant  was  in  Rochester  at  any  other  time,  the  fair  inference  is  that  it  was 
about  the  time  of  the  commission  of  the  offense.  After  his  arrest,  thedefend- 
ant falsely  declared  that  lie  had  never  seen  the  accomplice,  and  that  he  did  not 
know  him.  He  was  arrested  for  the  offense  by  a  detective  in  the  city  of  New 
York,  and  before  he  was  informed  for  whjvt  he  wiw  arrested,  lie  asked  the  de- 
tective if  any  one  else  had  been  arrested  on  the  same  charge.  He  told  the  de- 
tective that  Inspector  Byrnes  said  he  "  would  get  twenty  years. "  One  Wilkes, 
who  was  also  arrested  at  the  same  time  and  was  present,  said  that  if  he 
(Elliott)  got  twenty  years  "they  could  do  nothing  with  him;"  and  Elliott  said 
to  Wilkes,  "If  I  go,  you  will  go;"  and  Wilkes  said:  "No,  there  wasn't  no  man 
living  could  tell  anything  about  him."  Defendant  said  he  was  satisfied  there 
was  some  "squealing;"  that  there  was  a  "give-away."  He  asked  the  detective 
if  he  had  any  one  in  Rochester  under  arrest.  The  detective  asked,  "Wliy?" 
He  said  he  wanted  to  know;  "that  there  must  be  somebody  who  had  done 
some  talking."  The  detective  then  asked  him  why  he  did  not  get  the  money 
at  the  German- American  Bank  instead  of  at  the  Flour  City  Bank;  and  he  an- 
swered: "Is  that  what  you  want  me  for?"  The  detective  said,  "Yes,"  and 
the  defendant  said:  "If  that  is  what  you  want  me  for,  I  can  show  that  I  am 
not  the  party,  if  you  want  me  for  getting  the  money  there;"  and  he  stated 
further  to  the  detective  tliat  he  "would  stand  up  in  any  place,  with  whiskers 
on  or  off,  and  see  if  they  could  identify  him  as  the  man."  Again,  he  said: 
"No,  you  are  mistaken.    I  did  not  do  it,  but  1  know  who  did." 

All  these  circumstances  certainly  have  some  tendency  to  corroborate  the  ev- 
idence of  the  accomplice,  and  they  seem  to  us  to  satisfy  the  requirements  of 
the  section  of  the  Criminal  Code  refOTed  to.  Eiich  circumstance,  taken  by 
itself,  is  quite  inconclusive;  but,  when  considered  together,  they  certainly  fur- 
nish some  corroborative  evidence.  It  is  not  necessary  that  the  corroborative 
evidence  of  itself  should  be  sulBcient  to  show  tlie  commission  of  the  crime,  or 
to  connect  the  defendant  with  it.  It  is  sufficient  if  it  tends  to  connect  the 
defendant  with  the  commission  of  the  crime.  Nor  need  the  corroborative  ev- 
idence be  wholly  inconsistent  with  the  theory  of  the  defendant's  innocence. 
The  court,  before  it  should  submit  the  case  to  the  jury,  should  be  satisfied 
that  there  is  some  corroborative  evidence  fairly  tending  to  connect  the  de- 
fendant with  the  commission  of  the  crime;  and,  when  there  is,  then  it  is  for 
the  jury  to  determine  whether  the  corroboration  is  sufiBcient  to  satisfy  them 
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of  the  defendant's  guilt.  As  we  said  in  People  v.  Everhardt,  104  N.  T.  591, 
11  N.  E.  Bep.62:  "The  law  is  complied  witii  if  there  is  some  evidence  fairly 
tending  to  connect  the  defendant  with  the  commission  of  the  crime,  so  that 
the  conviction  will  not  rest  entirely  upon  the  evidence  of  the  accomplice." 
See,  also.  People  v.  Jaehne,  103  N.  Y.  182.  8  N.  E.  Rep.  374.  Here,  within 
the  rule  thus  laid  down,  there  was  such  other  evidence,  and  we  are  therefore 
of  opinion  that  the  judgment  ought  not  to  have  been  reversed. 

The  judgment  of  tlie  supreme  court  should  therefore  be  reversed,  and  that 
oflhecouit  of  sessions  of  Monroe  county  aflamied,  and  the  proceedings  re- 
manded to  that  court,  with  directions  to  enforce  its  judgment  of  conviction 
by  committing  the  defendant  to  the  Auburn  state  prison  to  serve  the  unex- 
pired term  of  his  original  sentence. 

(All  concur.) 

NOTE. 

WrrNBsa— Accomplice.  The  nncorroborated  testimony  of  an  accomplice  is  not  suffi- 
cient to  sastain  a  conviction.  Territory  v.  Neligh,  (Ariz.)  10  Pac.  Bep.  367 ;  but  it  is  dis- 
cretionary with  the  trial  court  to  direct  an  acxjnittal  on  the  nncorroborated  testimony 
of  an  accomplice,  Blapk  v.  State,  (Wis.)  18  N.  W.  Rep.  467  j  OUve  v.  State,  (Neb.)  7  N. 
W.  Hep.  444  ;  Ingalls  v.  Stale,  (Wis.)  4  N.  W.  Rep.  785. 

It  is  not  necessary  that  the  accomplice'^  testiincAiy  should  be  corroborated  as  to  ev- 
ery material  fact.  State  v.  Allen,  (Iowa,)  10  N.  W.  Kep.  805 ;  State  v.  Hennessy,  (Io>.a,) 
7  N.  W.  Rep.  841.  A  corroboration  as  to  some  material  fact  which  goes  to  prove  that 
the  prisoner  was  connected  with  the  crime  is  sufficient.  People  v.  Ogle,  (N.  Y.)  11  N. 
E.  Kep.  53;  People  v.  Everhardt,  Id.  62;  State  v.  Lawlor,  (Minn.)  9  N.  W.  Rep.  698. 
Itis  not  enongli  that  the  accomplice  be  corroborated  in  general.  There  must  be  evi- 
dence tendini;  to  connect  the  defendant  with  the  commission  of  the  crime.  Territory 
▼.  Kinney,  (N.  M.)  2  Pac.  Rep.  357.  But  the  accomplice  may  be  corroborated  as  to  any 
material  tact,  even  thoush  that  fact  does  not  necessarily  connect  the  prisoner  with  the 
oSense,  for  the  purpose  of  sliowing  his  credibility,  State  v.  Maney,  (Cunn.)  6  Atl.  Rep. 
401;  and  the  corroboration  may  consist  of  circittiistatitial  evidence,  such  as  the  conduct 
of  defendant.  State  v.  Miller,  (Iowa,)  21  N.  W.  Rep.  181. 

Whether  a  witness  is  an  accomplice  or  not  is  for  the  jnry.  State  v.  Lawlor,  (Minn.)  9 
N.  W.  Rep.  698 ;  People  v.  Bollinger,  (Cal.)  11  Pac.  Rep.  799 ;  but,  when  a  witness  is  un- 
doubtedly an  accomplice,  it  is  error  for  the  court  not  to  instruct  the  jury  on  the  subject 
of  accomplice  testimony,  Stone  v.  State,  (Tex.)  2  S.  W.  Kep.  586. 

A  boy  13  years  old,  who,  under  coercion,  participates  in  the  commission  of  a  felony, 
is  not  an  accomplice,  People  v.  Miller,  (Cal.)  6  Pac.  Rep.  99 ;  nor  the  wife  of  one  of  sev- 
eral conspirators,  who  overhears  them  discussing  plans  for  committing  a  crime.  State 
V.  Roberts,  (Or.)  13  Pac.  Rep.  896;  neither  is  a  prisoner  confined  in  jail  an  accomplice 
of  a  party  whom  be  procures  to  furnish  him  a  rasp  to  effect  his  escape,  in  a  sense  that 
would  prevent  conviction  of  the  crime  of  aiding  the  escape,  on  the  prisoner's  testi- 
mony. Ash  v.  State,  (Ala.)  1  South.  Rep.  5S8.  A  detective  wlio  joins  a  criminal  organi- 
sation for  the  purpose  of  exposing  it  is  not  an  accomplice.  People  v.  BoUinger,  (Cal.)  11 
Pac.  Kep.  799 ;  nor  one  who  permits  a  swindle  to  be  committed  in  his  presence,  State  v. 
Beaucleigh,  (Mo.)  4  S.  W.  Rep.  666. 

(106  N.  T.  277) 

WniTAKBB  t).  Masterton  and  others.' 
{Omirt  of  Appeal*  of  New  York.    June  28, 1887.) 

COBPORATIONS — RkPOKT  OF  StANDINO — LIABILITY    07  TrCSTKES — FeNAL  StATDTKS. 

Laws  N.  Y.  1848,  c.  40,  ?  12,  requires  trustees  of  corporations  organized  thereunder 
to  publish  and  file  au  annual  report,  stating  "  the  amount  of  capital,  and  the  pro- 
portion actually  paid  in,  and  the  amount  of  its  existing  detits,"  and  provides  that 
trustees  shall  be  liable  for  debts  contracted  before  such  report  sliall  be  made. 
Held,  that  a  report  which  stated  the  amount  of  capital  at  $50.ci00,  the  anionnt  of 
capital  paid  in  at  $50,000,  "  all  paid  cash,  patent-rights,  merchandise,  niacliinery,  ac- 
counts, etc.,  necessary  to  the  business,"  and  further  gave  the  existing  indebtedness 
at  $38,600,  was  in  compliance  with  the  statute,  and  that  no  statement  of  the  pro- 
portion paid  in  cash  was  required. 

Appeal  from  general  term  supreme  court.  First  department. 
The  Imperial  Skirt  Manufacturing  Company  was  a  corporation  orgnnlzed 
under  the  genenU  manufacturing  act  of  184S,  and  the  acta  amendatory  tbereot 

1  Affirming  35  Hun,  669. 
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At  various  periods  during  tbe  year  1877  it  made  its  four  promissory  notes, 
amounting  in  tlie  aggregate  to  the  sum  of  813,000,  and  delivered  them  to  the 
plaintiff  for  value.  At  their  maturity  the  several  notes  were  dishonored,  and 
the  plaintiff  then  commenced  an  action  upon  them  against  the  corporation, 
and  recovered  judgment  against  it.  A  portion  of  the  judgment  was  collected, 
and  tbe  balance  of  $11,610.47  was  left  unpaid,  and  tbe  present  action  was 
commenced  against  these  defendants  as  trustees  of  the  corporation  to  recover 
that  sum,  with  interest.  In  bis  complaint  tbe  plaintiff  alleges  three  causes  of 
action:  (1)  That  tbe  defendants  were  trustees  of  the  corporation,  and  that  it 
did  not,  within  ^0  days  from  tbe  first  day  of  .January,  1878,  make,  file,  and 
publish  the  annual  report  required  by  the  statute,  but  that  the  defendants  did, 
as  matter  of  fact,  on  or  about  the  eighteenth  day  of  January,  1878,  file  and 
publish  what  purported  to  be  a  report  which,  though  it  did  state  that  tbe 
capital  of  tbe  company  bad  been  paid  in  in  cash,  patent-rights,  merchandise, 
machinery,  etc.,  did  not  state  the  proportion  in  which  it  had  been  so  paid  in. 
nor  liow  much  stock  was  issued  for  money,  and  how  much  for  property^  and 
tltat  they  thus  wholly  failed  to  comply  with  the  provisions  of  the  statute;  (2) 
that  tbe  defendants,  being  such  trustees  and  officers,  did,  on  or  about  the  last- 
mentioned  day,  publish  what  purported  to  be  a  report,  but  that  the  same  was 
false  in  a  material  representation;  and  (3)  that  the  defendants,  in  organizing 
tbe  corporation ,  conspired  to  deceive  and  defraud  the  plaintiff.  The  case  was 
tried  at  a  circuit  before  tl  judge  without  a  jury,  and  judgment  was  given  in 
favor  of  the  defendants,  from  whicli  judgment  plaintiff  appealed  to  the  gen- 
eral term,  and  from  affirmance  tliere  to  this  court. 
Geo.  Y.  N.  Baldwin,  for  appellant.    Flamen  S,  Candler,  for  respondents. 

Earl,  J.  The  trial  judge  found  that  there  was  no  fraud  Or  conspiracy  as 
alleged  by  the  plaintiff  in  tbe  second  and  third  causes  of  action,  and  the  find- 
ings against  tbe  plaintiff  in  reference  to  those  causes  of  action  being  based 
upon  Buflicient  evidence,  and  having  been  afiirmed  by  the  general  term,  con- 
clude us,  and  we  have  no  power  to  review  or  interfere  with  them.  Our  sole 
duty,  tlierefore,  is  to  determine  whether  the  court  below  erred  in  reference  to 
tbe  first  cause  of  action. 

It  is  undisputed  that  the  defendants,  as  trustees  of  the  corporation,  made, 
filed,  and  published  a  report  on  the  eighteenth  of  January,  1878,  which  is  as 
follows: 

**  Amount  of  the  capital  of  the  company,  S50,000;  amount  of  the  capital 
paid  in,  $50,000,  all  of  which  has  been  paid  in  cash,  patent-rights,  merchan- 
dise, machinery,  accounts,  tkc,  necessary  to  the  business,  and  for  which 
stock,  to  the  amount  of  the  value  thereof,  has  been  issued  by  the  company. 
Amount  of  the  existing  debts  of  tbe  company  do  not  exceed  $38,500. 

"John  M.  Mastbbton,  President. 

"B.  S.  Masteeton, 

"E.  D.  Smith, 

"A.  Masterton, 

"Majority  of  tbe  Trustees." 
The  contention  of  the  plaintiff  is  that  this  report  was  wholly  inadequate 
and  inoperative,  because  it  did  not  state  the  proportion  of  the  capital  paid  in, 
and  what  amount  thereof  was  paid  in  cash,  and  what  amount  in  property; 
and  therefore  It  is  claimed  that  the  report  did  not  comply  with  section  12  of 
chapter  40  of  the  Laws  of  1848,  which,  as  originally  enacted,  provided  that 
every  corporation  organized  under  that  act  sliould  annually,  within  20  days 
from  the  first  day  of  January,  make,  verify,  publish,  and  file  a  report,  stating 
"theamountof  capital,  and  of  the  proportion  actually  paid  in,  and  the  amount 
of  its  existing  debts;"  and  tliat,  if  any  corporation  should  fail  so  to  do,  all  its 
trustees  should  be  jointly  and  severally  liable  for  all  its  debts  then  existing, 
and  for  all  that  should  be  contracted  before  such  report  should  be  made. 
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As  we  have  repeatedly  held,  this  section  is  highly  penal,  and  it  should  be 
constTued  like  other  penal  statutes.  Its  scope  should  not  be  enlarged  by  con- 
struction or  implication,  and  the  courts  should  not  impose  the  penalty  except 
in  cases  where  the  plain  language  of  the  section  requires  it.  Whitney  Arms 
Co.  V.  Barlow,  63  N.  T.  62;  Wiles  v.  Suydam,  64  N.  Y.  173;  Bonnell  v. 
Qristoold,  80  N.  Y.  138;  Brackett  v.  Grisvxld,  103  N.  Y.  425,  9  N.  E.  Rep. 
438.  The  report  nidde  by  the  defendants  was  in  form  a  full  compliance  with 
the  section  referred  to.  It  stilted  the  amount  of  the  capital;  that  it  was  all 
actually  paid  in;  and  the  amount  of  the  existing  debts  of  the  company.  Tliat 
was  all  that  was  required  to  be  stated,  and  the  penalty  was  imposed  for  an 
omission  to  make,  publish,  and  file  a  report  containing  such  matters.  Ibe 
penalty  could  not  b«  incurred,  as  we  have  held,  if  the  report  in  form  complied 
with  the  section,  unless  it  was  false,  in  which  event  liability  was  imposed  by 
section  15. 

The  act,  chapter  838  of  the  Laws  of  1853,  purports  to  be  an  act  amending 
the  general  manufacturing  act  of  1848,  and  section  2  of  that  act  provides  as 
follows:  "The  trustees  of  such  company  may  purchase  mines,  manufacto- 
ries, and  other  property  necessary  for  their  business,  and  issue  stock  to  the 
amount  of  the  value  thereof  in  payment  therefor;  and  the  s^ock  so  issued 
shall  be  declared  and  taken  to  be  full  stock,  and  not  liable  to  aii,\- 1  urther  calls; 
neither  shall  the  holders  thereof  be  liable  for  any  further  payments  under  the 
provisions  of  the  tenth  section  of  the  said  act;  but*  in  all  statements  and  re- 
ports of  the  company  to  be  published  this  stock  shall  not  be  stated  or  reported 
as  being  issued  for  cash  paid  into  the  company,  but  shall  be  reported,  in  this 
resiiect,  according  to  the  fact. "  This  section  imposes  no  penalty  for  non-com- 
pliance with  its  requirements,  and  section  12  of  the  manufacturing  act  can- 
not be  so  incorporated  into  this  section,  or  this  section  so  incorporated  into  that, 
as  to  make  the  penalty  prescribed  by  that  section  applicable  to  this. 

There  was  no  violation  of  this  section  in  the  report  which  these  defendants 
made.  They  stated  that  all  of  the  capital  was  paid  in,  some  of  it  in  ctish,  and 
the  balance  in  the  property  mentioned;  and  thus  the  report  was  according  to 
the  fact.  This  section  does  not  require  the  report  to  specify  how  much  of  the 
stock  was  paid  for  in  cash,  and  how  much  in  property.  It  would  be  too  rig- 
orous to  bold  that,  for  a  failure  to  make  such  specifications,  trustees  are  to  be 
held  liable  for  all  the  debts  of  the  corporation.  This  is  made  clearer  by  a 
reference  to  the  act,  chapter  510  of  the  Laws  of  1875,  which  is  an  act  simply 
amending  section  12  of  the  act  of  1848,  by  re-enacting  the  same  with  amend- 
ments; and  the  section,  so  far  as  is  material  to  this  case,  was  not  changed. 
It  still  requires  a  report  to  state  only  "the  amount  of  capital,  and  the  propor- 
tion actually  paid  in,  and  the  amount  of  its  existing  debts,"  and  for  a  failure 
to  make  such  report  the  trustees  are  made  liable  for  all  the  debts  of  thecorpo- 
ration.  If  it  had  been  the  intention  of  the  law-makers  to  impose  the  penalty 
for  non-compliance  with  the  act  of  1853,  it  is  to  be  supposed  that  such  inten- 
tion would  have  been  embodied  in  some  form  in  this  section  as  amended. 
But,  with  the  statute  of  1853  before  them,  they  specified  in  the  section  as 
amended  precisely  what  the  report  should  contain,  and  for  what  the  penalty 
should  be  incurred. 

There  is  no  good  reason  for  extending  the  penal  provisions  of  section  12,  as 
amended,  to  cases  not  plainly  within  the  language  used.  The  capital  is  re- 
quired to  be  paid  in  cash  or  property,  and  stock  can  be  issued  only  for  cash 
and  the  actual  value  of  the  property.  It,  therefore,  cannot  be  very  important, 
in  any  case,  to  creditors  to  be  informed  by  the  repoit  of  a  corporation  how 
much  of  iis  capital  was  paid  in  cash,  and  how  much  in  property.  The  capi- 
tal of  a  manufacturing  corporation  is  not  kept  in  cash,  but  is  invested  in 
property,  and  it  cannot  usually  be  very  important  to  creditors  to  know 
whether  a  corporation  upon  its  organization  received  property,  or  whether  it 
received  cash  which  was  subsequently  invested  in  property.    If  property  nee* 
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essary  to  the  business  of  a  corporation  is  taken  at  its  value,  it  is  frequently 
better  than  casti.  Such  a  report  as  this  is  suiSclent  to  put  creditors  upon  in- 
quiry. They  can  see  by  it  that  some  portion  of  the  capital  was  paid  in  cash 
and  some  in  property,  and  they  can  by  inquiry  ascertain  wliat  tlie  truth  is. 
We  cannot,  therefore,  say  that  the  legislature  intended  to  inflict  upon  trustees 
of  a  manufacturing  corporation  a  penalty  for  not  specifying  in  their  report 
how  much  of  the  capital  stocl{  of  the  corporation  was  issued  for  cash,  and  how 
much  for  property.  And,  while  this  point  has  not  been  precisely  decided  in 
this  court,  our  present  views  in  reference  to  it  receive  much  countenance  from 
the  following  decisions:  Bonnell  v.  Grtswold,  80  N.  Y.  128,  and  89  N.  Y. 
122;  Pier  v.  Hanmore,  86  N.  Y.  95. 

We  are  therefore  of  opinion  that  the  judgment  should  be  affirmed. 
.   (All  concur.) 


(106  N.  Y.  28S) 

Vail  v.  Long  Island  R.  Co.' 

{CouH  of  Appealt  of  New  York.    June  28,  1887.) 

1.  Deed— Fob  Certain  Pubfoses — Opbeation  of. 

A  deed  of  conveyance  to  a  town  of  a  strip  of  land  "to  be  nsed  as  a  highway,  with 
all  the  privileges  therennto  belonging,  far  such  purpose  only,  with  the  appurtenances, 
and  all  the  estate,  title,  and  interest  of  the  grantors  therein," conveys  the  fee-simple 
in  the  land,  and  not  an  easement  only,  and  the  clause  restricting  the  use  of  the 
land  conveyed  "for  highway  purposes  only,"  operates  at  most  as  a  condition  sub- 
sequent. 

2.  Same— CownrriON  Scbskqueht. 

Whenaconveyauceof  laadsin  fee-simple  is  made  on  a  condition  subsequent,  the 
fee  remains  in  the  grantee  until  a  breach  of  the  condition,  and  re-entry  by  the 
grantor. 
S.  AppEAi/— Issue  Hade  by  Plbadihos. 

On  appeal  to  the  general  t«rm,  that  court  affirmed  the  judgment  of  the  conrt  be- 
low upon  a  ground  not  su);geeted  in  the  pleadings,  nor  at  the  trial.  Held,  that  such 
a  course  was  erroneous,  and  the  parties  must  stand  or  fall  by  the  issues  raised  on 
the  pleadings. 

Appeal  from  general  term,  Second  department. 

E.  B.  HinscLale,  for  appellant.    T.  M.  Griffing,  for  respondent. 

Andbkws,  J.  The  compljiint  alleged  an  unlawful  entry  by  the  defendant 
on  the  lands  of  the  plaintiff  for  the  purpose  of  constructing  a  side  traclc  of 
the  defendant's  road  thereon,  to  be  used  in  connection  with  Its  depot  at  River- 
head,  and  for  depositing  cai-s,  engines,  and  freight,  and  loading  and  unload- 
ing cars. 

With  a  view  to  equitable  relief  by  injunction,  it  was  averred  that  the  acts 
of  the  defendant  would  occasion  great  injury,  annoyance,  and  nuisance  to  the 
plaintiff,  his  family,  business,  and  dwelling-house;  the  latter  being  only  111 
feet  from  the  main  track  of  the  defendant's  road.  The  defendant,  in  its  an- 
swer, among  other  things,  put  in  issue  the  plaintiff's  title  to  the  land  over 
which  the  side  track  was  being  constructed.  Tlie  judge  before  whom  the  ac- 
tion was  tried,  found  that  the  plaintiff  was  owner  in  fee  of  an  undivided  sixth 
part  of  the  land  occupied  by  the  side  track,  and  that  the  defendant  h<td  no 
title  thereto,  and  ordered  judgment  in  favor  of  the  plaintiff  restraining  the 
defendant  from  occupying  or  using  the  premises  for  its  track.  The  plaintiff 
in  his  complaint,  and  upon  the  trial,  rested  his  right  to  recover  exclusively 
upon  his  legal  title  to  the  land,  and  the  invasion  of  his  right  as  owner  by  tlie 
act  of  the  defendant.  Tliis  was  the  issue  tried,  and  was  found  by  the  court 
for  the  plaintiff,  and  the  judgment  was  based  upon  and  pursued  the  complaint 
and  finding.  The  correctness  of  the  judgment  must  depend,  therefore,  upon 
the  correctness  of  the  finding  upon  the  question  of  title.     The  general  term, 

'  ^Beversing  81  Hun,  173. 
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without  passing  upon  the  question,  afflrmed  the  judgment  on  the  ground  that, 
independently  of  the  question  of  the  ownership  of  the  soil,  the  plaintiff  had 
rights  as  abutting  owner  in  the  highway  over  which  the  track  was  laid,  which 
were  affected  by  the  act  of  the  defendant,  and  entitled  the  plaintiff,  on  ac- 
count of  the  special  injury  suffered  by  him,  to  maintain  the  action.  Mahady 
V.  Bushwick  R.  R.,  91  N.  Y.  148.  But  this  ground  was  not  suggested  in  the 
pleadings,  nor.  so  far  as  appears,  on  the  trial.  The  complaint  made  no  refer- 
ence to  a  highway,  and  the  fact  that  tbe  defendant's  side  track  was  in  the 
highway  appeared  for  the  first  time  on  the  trial.  It  would  be  very  unjust  to 
affirm  the  case  upon  a  ground  so  foreign  to  the  issue  presented  by  the  plead- 
ings. The  plaintiff  must  therefore  stand  or  fall  upon  the  question  of  legal 
title. 

It  is  conceded  that  the  land  embraced  in  the  highway  was  originally  owned 
by  one  Charles  Vail,  the  father  of  the  plaintiff,  who  died  leaving  a  will,  which 
was  duly  proved,by  which  he  devised  to  his  six  children,  as  residuary  devisees, 
his  lands  not  specifically  devised.  The  specific  devises  in  the  will  did  not 
embrace  the  part  of  the  highway  over  which  the  side  track  of  the  defendant  is 
laid.  To  meet  this  prima  facie  evidence  of  title  to  the  locus  in  quo  in  the 
six  children  of  the  testator,  the  defendant  put  in  evidence  a  deed  executed  in 
1848  by  tlie  testator  and  others  to  the  town  of  liiverhead,  conveying  to  the 
town  a  strip  of  land  50  feet  wide,  and  326  feet  in  length,  for  the  considerar 
tion  of  $67.90,  "to  be  used  as  a  highway,  with  all  the  privileges  thereunto  be- 
longing, for  such  purpose  only,  with  the  appurtenances,  and  all  the  estate, 
title,  and  interest  of  the  said  parties  of  the  first  part  therein."  The  deed 
contains  the  usual  covenants  of  warranty.  It  is  claimed  by  the  plaintiff  that 
the  words  in  the  deed,  "the  above-granted  premises  to  be  used  aa  a  highway, 
with  the  privileges  thereunto  belonging,  for  such  purpose  only,"  restrict  the 
operation  of  the  deed  so  as  to  make  it  a  grant  of  an  easement  only  in  the  land, 
leaving  the  fee  in  the  grantor.  We  are  of  opinion  that  the  deed  conveyed  the 
fee  of  the  land,  and  nut  an  easement  merely,  and  that  the  clause  restricting 
the  use  of  the  land  conveyed  for  highway  purposes  only,  operated  at  most  as 
a  condition  subsequent  When  a  conveyance  in  fee  is  made  upon  a  condition 
subsequent,  tlie  fee  remains  in  the  grantee  until  breach  of  condition,  and  a 
re-entry  by  the  grantor.  The  deed  expi-essly  conveys  all  the  estate,  title,  and 
interest  of  the  grantors  in  the  premises  conveyed.  The  consideration  is  not 
nominal.  The  covenants  of  seizin  or  warranty  run  to  the  grantee,  "his  £its] 
heirs  and  assigns,  forever."  There  are  no  words  limiting  the  estate  con- 
veyed, or  which  rebut  the  statutory  presumption  that  the  grantors  intended 
to  convey  all  their  estate  in  the  land.  1  Bev.  St.  748,  §  1.  Tlie  possibility  of 
reverter  merely  is  not  an  estate  in  land,  and  until  the  contingency  happens 
the  whole  title  is  in  the  grantee.  Oratg  v.  Wells,  11  N.  Y.  315;  Nicoll  v. 
New  York  &  E.  R.  Co.,  12 N.  Y.  121 ;  4  Kent,  Comra .  870;  Kenney  v.  Wallace, 
2A  Hun,  478.  Towns  are  authorized  to  purchase  and  hold  lands  for  the  use 
of  tlie  inhabitants.  1  Eev.  St.  820.  The  acquisition  by  a  town,  by  voluntary 
grant,  of  a  fee  in  land  for  highway  purposes,  is  not  ultra  vires.  The  city  of 
New  York,  under  the  act  of  1813,  is  authorized  to  acquire  the  fee  of  lands  for 
streets,  but  subject  to  a  trust  for  street  purposes,  and,  under  the  general 
statute,  towns  are  not  prohibited  from  taking  a  conveyance  of  a  fee  for  high- 
way purposes,  and  the  power  given  includes  such  a  conveyance. 

We  are  of  opinion  that  the  plaintiff  failed  to  establish  title  to  the  land  over 
which  the  trads  of  the  defendant  was  laid,  and  the  judgment  sJiould  there- 
fore be  reversed,  and  a  new  trial  ordered. 

(All  concur.) 
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Bennett  ».  Aqbicultubal  Ins.  Co.  of  Watertown,  N.  T.» 

(Cburf  of  Appeals  qf  Nan  Tork.    June  21,  1887.. 

1.  Appeal— CoNCLuaiVENBss  or  Findikg — Referee. 

Ill  an  action  on  an  insurance  policv,  a  finding  of  fact  of  a  referee,  which  was  sus- 
tained by  the  general  term,  held  conclusive  in  tne  court  of  appeals. 

2.  FiBB  Iksukancb — Wabbahty — Aqeht  Wbitino  Application. 

If  an  insurance  agent,  who  is  accustomed,  with  the  kiiowledgeof  bis  company,  to 
fill  in  the  answers  of  B))plicaut8  upon  the  blanic  forms  of  applications  used,  writes 
an  answer  dificrent  from  that  given  by  the  applicant,  a  misstatement  thus  made, 
without  the  knowledge  of  the  insured,  will  not  constitute  a  breach  of  warranty. 

3.  Same — Noif-OccnPAKCY. 

The  condition  in  a  policy  of  insurance  that  if  the  house  insured  shall  cease  to  be 
occupied,  or  shall  be  unoccupied  at  the  time  of  effecting  insurance,  and  not  so 
stated  in  the  application,  the  policy  shall  be  void,  is  intended  to  protect  the  com- 
pany against  an  increase  of  risk  by  reaflon  of  the  house  being  vacant.  Hence  it  is 
not  oroken  when  a  bouse  which  is  insured  as  "  unoccupied  is  temporarily  occu- 
pied, and  then  vacated  by  a  tenant,  before  it  is  burned. 

Appeal  from  general  term,  Fourth  department. 

A.  H.  Hatoyer,  for  appellant.    2>.  A.  king,  for  respondent. 

Andrews,  J.  The  defense,  based  upon  the  statement  in  the  application 
for  insurance  that  the  house  at  the  time  of  the  application  was  occupied  as  a 
residence  by  a  tenant,  when  in  fact  it  was  vacant  and  unoccupied,  was  met 
on  the  trial  by  evidence  on  the  part  of  the  plaintiff  that  the  application  was 
taken  by  Kellogg,  the  solicitor  and  agent  of  the  defendant,  who  furnish^  the 
printed  form  of  application  used  by  the  defendant,  and  propounded  the  ques- 
tions to  the  plaintiff,  and  tissuroed  to  enter  in  writing  in  the  blanks  left  for 
that  purpose  in  the  application  liis  answers;  and  that  although  Kellogg  was 
correctly  informed  by  the  plaintiff  that  the  house  was  unoccupied,  but  that 
when  occupied  it  was  occupied  by  a  tenant  or  hired  man,  he  untruly  repre- 
sented the  plaintiff  a9  answering  that  the  house  was  occupied  as  a  residence 
by  a  tenant,  and  that  the  plaintiff,  supposing  that  the  answers  given  by  him 
to  the  questions  were  correctly  entered,  signed  the  application  without  notic- 
ing the  misstatements.  There  whs  a  conflict  of  evidence  a^  to  what  occurred. 
The  agent  Kellogg  testified  that  the  answers  were  entered  as  given.  The 
referee,  however,  found  upon  this  issue  in  favor  of  the  plaintiff,  whose  testi- 
mony was  corroborated  by  several  witnesses,  and  the  finding,  having  l)een 
sustained  by  the  general  term,  is  conclusive  in  this  court. 

The  agent  Kellogg,  in  taking  the  application,  was  acting  within  the  scope 
of  his  authority.  He  had  been  accustomed,  with  the  knowledge  of  the  de- 
fendant, to  fill  in  the  answers  of  applicants  for  insurance  in  the  printed  forms 
of  application  used  by  the  company.  Upon  the  case  as  it  stands,  it  must  be 
assumed  that  he  was  informed  by  the  plaintiff  that  the  house  was  unoccupied. 
His  error  in  incorrectly  inserting  the  plaintiff's  answers  cannot  be  imputed 
to  the  plaintiff,  or  deprive  him  of  the  benefit  of  the  policy,  If  the  plaintiff,  as 
found  by  the  referee,  answered  the  questions  truly,  be  is  absolved  from  re- 
spcmsibility.  The  misstatements  in  the  application  were,  as  between  the  par- 
ties, those  of  the  defendant's  agent,  and  not  of  the  plaintiff,  and  did  not  con- 
stitute a  breach  of  warranty  by  the  assured.  The  authorities  in  this  state  are 
quite  decisive  in  support  of  this  view.  Howley  v.  Empire  Iius.  Co.,  86  N.  Y. 
650;  Flynn  v.  Equitable  Life  Ins.  Co.,  78  N.  Y.  5t)8;  Orattan  v.  Metropol- 
itan Life  Ins.  Co.,  80  N.  Y.  291. 

The  referee,  pursuant  to  the  prayer  of  the  complaint,  reformed  the  applica- 
tion by  inserting  the  answers  as  given  by  the  plaintiff,  h  of  the  date  of  the 
application,  and  the  evidence  justified  this  relief.    Tlie  defendant  insists  that, 

'AiBrming  34  Hun,  627. 
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treating  the  policy  as  having  taken  effect  as  a  valid  contract  of  fnsmance 
upon  an  unoccupied  dweJling,  there  was  a  breach  of  a  condition  subsequent 
contained  in  the  policy  which  rendered  it  void.  The  policy  was  issued  in  Au- 
gust, 1876,  for  the  term  of  three  years.  In  April,  1878,  a  tenant  was  let  into 
possession  of  the  house,  and  occupied  it  until  November,  1878,  when  he  moved 
out,  and  the  house  remained  unoccupied  from  that  time  until  the  fire,  July 
17,  1879. 

The  claim  is  that  although  the  house  was  insured  as  unoccupied,  yet,  as  the 
plaintiff  afterwards,  during  the  life  of  the  policy,  occupied  it  for  a  time  by  a 
tenant,  he  could  not  thereafter  discontinue  the  occupation  during  the  suteie- 
quent  life  of  the  policy,  and  leavethe  premises  vacant,  without  forfeiting  the 
Insurance.  The  policy  contains  these,  among  other,  conditions:  "If  thedwell- 
ing-house  or  houses  hereby  insured  shall  cease  to  be  occupied  by  the  owner 
or  occupant  in  the  usual  and  ordinary  manner  in  which  dwelling-houses  are 
occupied  as  such,  or  be  so  unoccupied  at  the  time  of  effecting  insurance,  and 
not  so  stated  in  the  application,  then,  and  in  every  such  case,  or  in  either  of 
said  events,  this  policy  shall  be  null  and  void  until  the  written  consentof  the 
company  at  the  home  ofiBce  is  obtained. "  The  defendant  bases  his  contention 
upon  the  first  of  the  conditions  above  quoted.  It  is  plain,  we  think,  that  this 
condition  was  intended  to  protect  the  company  against  an  increase  of  risk,  by 
leaving  premises  vacant  which  were  occupied  at  the  time  the  insurance  was 
effected,  and  that  it  has  no  application  to  a  risk  taken  on  an  unoccupied  dwell- 
ing-house. 

Ttie  cost  of  insurance  is  regulated  by  the  hazard,  and,  when  the  company 
insure  a  vacant  building,  it  charges  an  equivalent  for  its  undertaking,  and,  if 
the  contract  contains  no  provision  limiting  the  vacancy,  it  may  continue  dur- 
ing the  whole  time  of  the  policy,  and  the  premium  presumably  covera  the  risk. 
The  condition  in  question  imposes  no  obligation  upon  the  owner  of  a  dwelling- 
house,  insured  as  vacant  property,  to  occupy  it  for  any  period  dujing  the  run- 
ning of  the  policy;  and  it  must  be  conceded  that  if  the  plaintiff  had  permitted 
the  house  to  remain  vacant  during  the  whole  time  after  the  policy  was  issued, 
to  the  fire,  there  would  have  been  no  defense  founded  upon  the  condition  in 
question.  The  claim  is  that  the  plaintiff,  having  voluntarily  put  a  tenant  in 
possession,  although  he  was  not  bound  to  do  so,  could  not  thereafter  terminate 
the  tenancy  without  forfeiting  the  insurance.  We  think  this  construction  of 
the  condition  is  not  admissible.  Tne  conditions  which  precede  the  one  in 
question  relate  to  acts  or  conditions  occurring  subsequent  to  the  contract, 
which  change  the  risk  and  increase  the  hazard.  The  condition  in  question  is 
of  the  same  character.  It  does  not  permit  the  owner  of  a  dwelling-house,  in- 
sured as  an  occupied  house,  to  increase  the  hazard  by  allowing  it  to  become 
vacant  without  the  consent  of  the  company.  If  it  is  unoccupied  when  insured, 
the  subsequent  condition  applies  that  the  fact  of  non-occupation  must  be  stated 
in  the  application.  The  fact  of  non-occupation  was  stated  in  the  application 
as  reformed,  and  was  known  to  the  agent,  who  should  have  stated  it  in  the 
application  as  origmally  furnished.  As  between  the  company  and  the  plain- 
tiff, it  must  be  deemed  to  have  been  stated. 

The  question  as  to  notice  of  loss  was  properly  decided. 

We  think  the  judgment  is  right,  and  it  should  therefore  be  affirmed. 

(All  concur.) 

(106  N.  T.  293) 

People  v.  West. 

(Court  0/  Appeab  o/  New  York.    June  28, 1887.) 

1.  Adultkbation  or  Mtuc — Constitdtioral  Law. 

Laws  N.  Y.  1885,  e.  183,'  i  3,  providing  that  any  person  who  sells,  sapplles,  or 
brings  to  be  manufactured,  to  any  butter  or  cheese  factory,  any  milk  diluted  with 
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water,  etc.,  sTiall  1i«  gnilty  of  nitsdemeanor,  is  not  uncotistHntional  because  the 
prohibited  act  was,  before  the  atatate,  lawrol,  or  even  Innocent,  and  without  any 
elenienta  of  moral  turpitude. 

3.  Same— FBAiiDDLsira  IirrBNT. 

Nur  is  it  unconstitutional  because  It  fails  to  make  a  fi^ndulent  intent  a  neces- 
sary ingredient  of  the  crime.    The  act  of  niixiuK  water  with  milk,  intended  for  a 
batter  or  cheese  factory,  could  seldom  be  committed  except  for  a  fraudulent  pur- 
pose. 
8.  Same— Dub  Pbocxsb  of  Law. 

Still  less  is  it  unconstitutional,  as  depriving  the  citizen  of  life,  liberty,  and  prop- 
•erty,  witbont  due  process  of  law.  The  act  invades  none  of  those  absolute  rights; 
it  destroys  no  existing  property ;  it  deprives  no  one  of  the  right  to  obtain  an  hon- 
est livelihood ;  and  it  curtails  no  one  in  the  exercise  of  any  right  except  the  right 
to  do  an  act  which,  under  ordinary  circumstances,  could  only  be  done  with  a  ii'aud- 
nlent  purposef 

4.  iNDicTMenr— Statutobt  OrrESBE. 

An  indictment  for  a  statutorr  crime,  charging  the  facia  constituting  the  crime 
in  the  words  of  the  statute,  and  containing  averments  as  to  tlie  time,  place,  and  per- 
son, and  other  circumstances  sufBclent  to  identify  the  particular  transaction,  is 
good  as  a  pleading;  and  especially  is  this  the  case  when  the  offense  is  a  misde- 
meanor.' 

Appeal  from  Judgment  of  the  supreme  court.  Fifth  department,  reversing 
the  judgment  of  the  court  of  sessions  of  Erie  county  allowing  defendant's 
demurrer  to  indictment,  and  remitting  the  case  to  said  court  of  sessions,  with 
directions  to  overrule  the  demurrer,  and  require  the  defendant  to  plead  to  in- 
dictment. 

The  indictment,  which  was  for  a  violation  of  section  8  of  chapter  202  of 
the  Laws  of  1884,  or  of  section  3  of  cliapter  183  of  the  Laws  of  1885  (both 
sections  being  substantially  similar,)  is  as  follows:  "The  grand  jury  of  the 
county  of  Erie  by  this  indictment  accuse  HanfordWest  of  tlie  crime  of  water- 
ing milk,  and  bringing  the  same  to  a  m<inufactory  for  the  purpose  of  making 
the  same  into  cheese,  /committed  as  follows:  Ttiat  the  said  Hanford  West, 
at  the  town  of  Sardinia,  in  the  county  aforesaid,  on  the  eighth  day  of  July, 
in  the  year  of  our  Lord  1886,  did  wrongfully,  unlawfully,  and  knowingly 
supply  and  bring,  to  be  manufactured  into  cheese,  to  a  cheese  manufactory, 
then  and  there  situate,  a  certain  quantity  of  milk,  to-wit,  ten  gallons,  which 
said  milk  was  then  and  there  diluted  with  water;  the  said  Hanford  West 
then  and  there  bringing  the  said  milk  so  diluted  to  the  factory  for  the  pur- 
pose of  having  the  same  manufactured  into  cheese;  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  the 
people  of  the  state  of  New  York,  and  their  dignity." 

A.  J  Knight,  for  appellant.    Geo.  T.  Quinby,  for  the  People. 

Andkeats,  J.  The  third  section  of  the'  act  (Chapter  183,  Laws  1885)  en- 
titled "An  act  to  prevent  deception  in  the  sale  of  dairy  products,  and  to  pre- 
serve the  public  health,"  supplementary  to  and  in  aid  of  chapter  2U2  of  the 
I,aws  of  1884,  entitled  "An  act  to  prevent  deceptions  in  sales  of  dairy  prod- 
ucts," provides,  among  other  things,  that  "no  person  or  persons  shall  sell, 
supply,  or  bring  to  be  manufactured,  to  any  butter  or  cheese  manufactory, 
any  milk  diluted  with  water,  or  any  unclean,  impure,  unhealthy,  adulterated, 

-  An  indictment  is  sufficient  if  it  charges  the  oflense  in  the  language  of  the  statute, 
creating  or  defining  it.  State  v.  Ah  ijani.  (Or.)  13  Fao.  Bep.  SOS,  and  note ;  Hodges  r. 
State,  (Tex.)  S  8.  W.  Bep.  739;  State  v.  Tisdale.  (I^.)  2  South.  Bep.  406;  or  in  words  of 
an  e<)niTalent  meaning.  State  v.  McOaffin,  (Kan.)  13  Pac.  Bep.  660;  U.  S.  v.  Wilson,  29 
Fed.  Bep.  286;  frankun  v.  State,  (Ind.)  8  K.  E.  Bep.  695;  Qraeter  v.  State,  (Ind.)  A  N. 
E.  Rep.  461 ;  People  v.  Edson,  (Cal.)  10  Pac.  Bep.  192. 

The  language  of  the  statute  must  be  sutiicleiit  to  apprise  the  accused  with  reason- 
able certainty  of  the  accusation  against  him.  IT.  S.  T.  Britton,  2  Sup.  Ct.  Bep.  612 ;  TT. 
f,  V.  Wilson.  39  Fed.  Bep.  286;  Cohen  v.  People,  (Colo.)  3  Pac.  Bep.  385;  Harland  T. 
erritory,  (Wash.  T.)  13  Pac.  Bep.  453;  Finch  v.State^  (Miss.)  1  South.  Bep.  630 ;  Sool« 
«.  State,  (ArkJ  1 S.  W.  Bep.  769. 
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or  unwholesome  milk,"  etc.;  and  declares  that  whoever  violates  the  pro- 
visions of  the  section  shall  be  guilty  of  a  misdemeanor.  The  indictment  in 
this  case  "accuses  the  defendant  of  the  crime  of  watering  milk,  and  bringing 
the  same  to  a  manufactory  for  the  purpose  of  making  the  same  into  cheese;" 
and  charges  "that  the  said  Hanford  West,  at  the  town  of  Sardinia,  in  the 
county  of  Erie,  on  the  eighth  day  of  July,  in  the  year  1886,  did  wrongfully, 
unlawfully,  and  knowingly  supply  and  bring  to  be  manufactured  into  cheese, 
to  a  cbeese  manufactory  then  and  there  situate,  a  certain  quantity  of  milk, 
to-wit,  ten  gallons,  which  said  milk  was  then  and  there  diluted  with  water; 
the  said  Hanford  West  then  and  there  bringing  the  said  milk  so  diluted  to 
the  factory  for  the  purpose  of  having  the  same  manufactured  into  cheese; 
contrary  to  the  form  of  the  statute,"  etc. 

The  defendant  dem  urred  to  the  indictment,  and  the  only  question  presented 
is  whether  the  indictment  charges  a  criminal  or  indictable  offense.  The  in- 
dictment follows  the  language  of  the  statute,  and  the  general  rule  is  well  set- 
tled that  an  indictment  for  a  statutory  offense,  and  especially  when  the  offense 
is  a  misdemeanor,  charging  the  facts  constituting  the  crime  in  the  words  of 
the  statute,  and  containing  averments  as  to  time,  place,  and  person,  and  other 
circumstances  to  identify  tlie  particular  transaction,  is  good  as  a  pleading,  and 
justifies  putting  the  defendant  on  trial.  Wbart.  Crim.  Law,  §  864;  People 
V.  Taylor,  8  Denio,  91. 

But  this  rule  presupposes  that  the  statute  creating  the  offense  is  8  valid 
exercise  of  legislative  power.  The  validity  of  the  statute  in  question  is  as- 
sailed on  the  ground  that  it  converts  what  Is  or  may  be  an  innocent  act  into 
a  criminal  offense,  and  that  it  is  a  restriction  upon  that  natural  liberty  pos- 
sessed of  every  owner  of  property  to  use  it  in  any  lawful  way.  The  power  of 
the  legislature  to  define  and  declare  public  offenses  is  unlimited,  except  in  so 
far  as  it  is  restrained  by  constitutional  provisions  and  guaranties.  A  legis- 
lative act  is  presumptively  valid,  and  whoever  questions  its  validity  must  be 
able  to  point  to  some  limitation  or  restriction,  or  to  some  guaranty  in  the  con- 
stitution of  the  state  or  the  United  States  which  it  violates,  before  its  opera- 
tion can  be  stayed,  or  the  court  be  called  upon  to  pronounce  it  void.  Bert- 
holfy.  O'Reilly,  74  N.  Y.  509.  It  is  not  a  good  objection  to  a  statute  prohib- 
iting a  particular  act,  and  making  its  commission  a  public  offense,  that  the 
prohibited  act  was  before  the  statute  lawful,  or  even  innocent,  and  without 
any  elements  of  moral  turpitude.  It  is  the  province  of  the  legislature  to  de- 
termine, in  the  interest  of  the  public,  what  shall  be  permitted  or  forbidden, 
and  the  statutes  contain  very  many  instances  of  acts  prohibited  the  criminal- 
ity of  which  consists  solely  in  the  fact  that  they  are  prohibited,  and  not  at  all 
in  their  intrinsic  quality.  The  unnecessary  multiplication  of  mere  statutory 
offenses  is  undoubtedly  an  evil,  and  the  general  interests  are  best  promoted 
by  allowing  the  largest  practicable  liberty  of  individual  action;  but  neverthe- 
less the  justice  and  wisdom  of  pentU  legislation,  and  its  extent  within  consti- 
tutional limits,  is  a  matter  resting  in  tlie  judgment  of  the  legislative  branch 
of  the  government,  with  which  courts  cannot  interfere. 

The  provision  in  the  third  section  of  the  act  of  1885,  now  in  question,  is, 
we  think  a  valid  exercise  of  legislative  power.  The  act,  as  the  title  indicates, 
was  aimed  at  the  prevention  of  frauds  in  dealings  in  dairy  products,  and  the 
preservation  of  the  public  health.  The  prohibition  in  the  third  section  against 
supplying  or  bringing  to  any  butter  or  cheese  manufactory  milk  diluted  with 
water,  to  be  manufactured  into  butter  or  cheese,  does  not  make  a  fraudulent  in- 
tent a  necessary  ingredient  of  the  crime.  It  puts  upon  the  person  bringing  or 
supplying  milk  to  a  butter  or  cheese  manufactory  the  risk  of  ascertaining  that 
the  milk  is  pure.  It  is  well  known  that  the  system  of  manufacturing  butter 
and  cheese  in  factories  established  for  the  purpose  is  very  common,  and  this  pro- 
vision of  the  act  of  1885  was  doubtless  designed  for  the  protection  of  persons 
interested  in  the  common  enterprise  against  fraudulent  practices  which  should 
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unduly  enhance  the  gaina  of  one  to  the  injury  of  others.  This  purpose  is  not 
in  terms  expressed  in  the  title  of  the  act,  or  in  the  section  in  question.  But 
this  was  not  necessary.  The  act  of  mixing  water  with  milk  intended  for  s 
butter  or  cheese  factory  could  seldom  be  committed  except  for  a  fraudulent 

Purpose.  It  is  not  necessary  to  the  validity  of  a  penal  statute  that  the  legls- 
kture  should  declare  on  the  face  of  the  statute  the  policy  or  purpose  for  which 
it  was  enacted.  It  is  sufficient  if  it  enacts  a  plain  aud  deflnite  rule,  not  in- 
consistent with  fundamental  principles.  An  inapt  or  defective  title  to  a  crim- 
inal statute  does  not  make  void  a  provision  not  within  the  exact  scope  or  pur- 
pose of  the  act  as  expressed  in  the  title. 

We  are  referred  to  no  constitutional  provision  in  support  of  the  alleged  in- 
validity of  the  statute  in  question,  except  the  time-honored  and  memorable 
declaration  that  no  person  shall  be  deprived  of  life,  liberty,  and  property 
without  due  process  of  law.  The  act  in  question  invades  neither  life,  liberty, 
nor  property.  It  destroys  no  existing  property,  ( Wynehamer  v.  People,  18 
N.  Y.  378;)  it  deprives  no  one  of  the  right  to  obtain  an  honest  livelihood,  (.In 
re  Jacobs,  98  If.  Y.  108 ;)  and  it  curtails  no  one  in  the  exercise  of  any  right, 
except  the  riglit  to  do  an  act  which,  under  ordinary  circumstances,  could  only 
be  done  witli  a  fraudulent  purpose. 

It  is  said  that  the  prohibition  in  the  third  section  extends  so  fftr  as  to  make 
it  criminal  for  a  dairyman  owning  and  conducting  a  butter  or  cheese  factory, 
for  the  manufacture  of  butter  and  cheese  from  milk  exclusively  produced 
by  himself,  to  supply  the.factory  with  milk  from  his  own  cows,  mixed  with 
water.  This  would  not  be  a  reasonable  construction  of  the  act,  and,  if  such 
a  supposed  state  of  facts  exists  in  tliis  case,  it  is  matter  of  defense  on  the  trial, 
and  it  was  not  necessary  to  negative  tlieir  existence  on  the  face  of  the  indict- 
ment. Com.  v.  Dana,  2  Mete.  341;  People  v.  Walbridge,  6  Cow.  513;  Flem- 
ing v.  People,  27  N.  Y.  329. 

The  following  authorities  tend  to  sustain  the  views  above  expressed,  on  the 
main  question  considered.  People  v.  C'ipperly,  101  N.  Y.  634,  4  N.  E.  Rep. 
107;  PeopU  v.Aremberg,  105  N.  Y.  123,  8  N.  E.  Rep.  736;  Phelps  v.  Kaoetf, 
60  N.  Y.  10;  Com.  v.  Waite,  11  AUen,  264;  Com.  v.  Evans,  132  Mass.  11. 

We  think  the  judgment  is  right,  and  should  be  affirmed. 

(AH  concur.) 

a06  N.  Y.  272) 

JkNKINS  t).  PCTNAU. 

(Oturt  <if  Appeal!  of  New  York.    June  28,  1887.) 

TBIAI. — PRM.IHIKARY  ElAMIIfATIOJJ — CODK  ClVH,  PROa   N.  Y.  M  870-878. 

Under  Code  Civil  Proc.  N.  Y.  |?  870,  872,  which  provide  for  au  examfnatton  of 
the  adverse  party  before  trial,  aud  specify  what  the  aSidavit  to  obtain  an  order  for 
such  examination  must  contain,  it  is  discretionary  witli  the  judge  to  wlioni  appli- 
cation is  made  to  grant  or  deny  such  order,  although  section  &T6  provides  that  the 
judge  "  must"  grant  such  order  upon  a  proper  affmavit.  If,  upon  examination,  it 
api>ears  that  tlie  testimony  of  the  adverse  party  is  not  in  fact  "necessary  and  ma- 
terial," as  alleged  in  the  application,  the  judge  may  nevertheless  refuse  to  iwue  the 
order. 

Appeal  from  general  term,  supreme  court. 

C.  S.  Lester,  for  appellant.    John  L.  Henning,  for  respondent. 

Earl,  J.  The  defendant,  desiring  to  obtain  an  examination  of  the  plain- 
tiff before  trial,  mjide  an  affidavit  in  which,  among  other  things,  he  stated 
"that  the  action  is  brought  to  recover  for  services  and  expenditures  alleged  by 
plaintiff  to  have  been  made  and  rendered  by  him  in  procuring  a  purcliaser  for 
certain  real  estate  owned  by  defendant,  and  in  making  a  sale  of  said  real  es- 
tate for  the  sum  of  $12,000,  which  plaintiff  alleges  he  did  upon  the  employ- 
ment of  the  defendant,  and  which  services  plaintiff  also  alleges  were  wortb 
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$300,  and  the  judgment  demanded  is  for  8800,  besides  costs ;  that  an  answer 
to  said  complaint  has  been  served  in  which  each  and  every  alleviation  of  the 
said  complaint  is  denied;"  that  "the  testimony  of  said  plaintiff  is  material 
and  necessary  for  the  defendant  and  for  the  defense  of  said  action;  that  said 
plaintiff  has  iinowledge  of  all  the  facts  and  circumstances  relating  to  his  al- 
leged employment  by  defendant,  and  his  alleged  sale  of  said  real  estate,  and 
deponent  expects  to  prov^  by  said  plaintiff  that  he  was  not  employed  by  the 
defendant  as  alleged  in  said  complaint,  and  that  he  did  not  in  fact  sell  said 
real  estate."  The  affidavit  was  presented  to  a  justice  of  the  supreme  court, 
who  made  an  order  requiring  the  plaintiff  to  appear  before  a  referee  named 
for  the  purpose  of  being  examined,  and  to  have  his  deposition  taken  in  the 
action.  Upon  a  motion  subsequently  made  by  the  plaintiff  at  a  special  term 
of  the  supreme  court,  the  same  judge  who  granted  the  order,  there  presiding, 
vacated  and  set  it  aside.  The  general  term  having  affirmed  the  order  of  the 
special  tei'm,  an  appeal  has  been  taken  to  this  court. 

We  are  of  opinion  that  the  order  appealed  from  is  not  reviewable  here. 
Section  870  of  the  Code  of  Civil  Procedure  provides  that  the  examination  of  a 
p&vtj  to  an  action  may  be  taken  at  the  instance  of  an  adverse  party  at  any 
time  before  trial,  and  section  872  specifies  what  the  atSdavit  to  obtain  an  or- 
der for  such  an  examination  must  contain.  It  requires  that  it  must  set  forth, 
among  other  things,  the  nature  of  the  action,  and  that  the  testimony  of  the 
party  to  be  examined  is  material  and  necessary  for  the  party  making  the  ap- 
plication. Section  878  provides  that  the  judge  to  whom  such  an  aifidavit  is 
presented  "must"  grant  an  order  for  the  examination  if  an  action  is  pending, 
«nd  that  the  order  may,  in  the  discretion  of  the  judge,  designate  and  limit  the 
particular  matters  as  to  which  the  party  shall  be  examined.  While  it  is  said 
in  section  873  that  the  judge  "must"  grant  the  order,  where  an  affidavit  con- 
forming to  the  reqnirements  of  the  previous  section  is  presented  to  him,  yet 
we  do  not  think  that  the  language  is  ab.soluteIy  mandatory,  and  that  it  was 
intended  to  deprive  the  judge  of  all  discretion.  The  affidavit  is  required  to 
disclose  the  nature  of  the  action,  and  to  set  foith  that  the  testimony  of  the 
party  is  material  and  necessary,  and  the  judge  must  be  able  to  see  from  the 
facts  stated  that  the  testimony  is  material  and  necessary.  If  from  the  nature 
of  the  action  and  the  other  facts  disclosed  he  can  see  that  the  examination  is 
not  necessary  for  the  party  seeking  it,  then  it  cannot  be  supposed  that  it  was 
the  legislative  intent  that  he  should  be  obliged  nevertheless  to  make  the  or> 
der.  Here  there  is  no  allegation  in  the  affidavit  showing  that  the  facts  were 
not  perfectly  known  to  the  defendant,  or  that  it  was  important  for  him  to  have 
the  testimony  of  the  plaintiff  before  the  trial,  or  that  he  had  any  reason  to 
apprehend  that  he  could  not  have  his  examination  at  the  trial.    . 

The  nature  of  the  controversy  shows  that  the  facts  of  the  case  were  prob- 
ably within  the  knowledge  of  the  defendant,  as  the  contract  is  alleged  to  have 
been  made  with  him,  and  the  services  were  claimed  to  have  been  rendered  in 
the  sale  of  his  property.  It  is  scarcely  possible  that  the  facts  were  not  all  as 
well  known  to  the  defendant  as  to  the  plaintiff,  and,  as  the  defendant  could 
examine  the  plaintiff  at  the  trial,  it  does  not  appear  that  it  was  essential  that 
he  should  have  his  examination  before  trial.  The  very  purpose  of  requiring 
that  the  affidavit  should  set  forth  the  nature  of  the  action,  and  of  the  defense 
thereto,  is  to  enable  the  judge  to  determine  whether  the  examination  should 
be  ordered,  and  to  place  limits  upon  it.  While  the  whole  examination  is 
placed  within  the  absolute  control  of  the  judge  by  the  power  given  him  to 
place  limits  upon  It,  it  cannot  be  supposed  tliat  it  was  intended  to  absolutely 
bind  him  to  grant  it  whatever  might  be  his  judgment  as  to  its  propriety  or  ne- 
cessity. Where  the  judge  can  see  that  the  examination  is  sought  merely  for 
annoyance,  or  for  delay,  and  that  it  is  not  In  fact  necessary  and  materiid,  he 
ought  not  to  be  required,  and  cannot  absolutely  be  required,  to  make  the 
order. 
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Even  upon  the  assumption  that  the  provisions  of  the  Code  which  allow  the 
exHinintttion  of  a  party  before  trial  and  upon  the  trial  are  substitutes  for  the 
bill  of  discovery  in  chancery,  yet  upon  the  facts  alleged  in  tliis  afSduvit  a  bill 
of  discovery  could  not  have  been  maintained  by  the  defendant  against  the 
plaintiff.  It  would  have  been  dismissed  as  a  "fishing  bill,"ontheground  that 
the  discovery  was  not  necessary  to  enable  the  defendant  to  make  his  defense. 
But  even  if  the  provision  requiring  the  judge  to  malce  the  order  should  beheld 
to  be  mandatory,  yet  the  power  of  the  supreme  court  to  deal  with  the  matter 
is  left  intact.  It  may,  in  ihe  exercise  of  its  discretion,  upon  all  the  facts  ap- 
pearing,  vacate  the  order,  and  leave  the  party  to  take  the  examination  at  the 
trial.  It  is  one  of  those  matters  of  practice  and  procedure  which  should  al- 
ways be  left  to  the  discretion  of  the  court  of  original  jurisdiction,  and  its  de- 
cision should  not  be  reviewed  here,  unless  it  appears  from  its  order  that  the 
decision  was  placed  upon  some  ground  of  law  not  involving  discretion.  This 
conclusion  is  sanctioned  by  the  cases  of  Qlenney  v.  StedweU.  64  K.  Y.  12ti, 
and  Merchants'  Nat.  Sank  v.  Sheehan,  101  N.  Y.  176,  4  N.  E.  Bep.  833. 

The  appeal  should  be  dismissed,  with  costs. 

(All  Concur,  except  Bapallo,  J.,  who  voles  for  affirmance. 
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JUOLDSWORTH.  as  Master,  etc.,  v.  Da  Belahzaban  and  another. 

{Qntrt  of  Apptali  of  New  York.    Jane?,  1887.) 

Chabtxb-Fartt— Tbansaotioks  or  Masteb  akd  Cbabteber's  Aasin — Patmsht. 

The  master  of  a  vessel  chartered  niider  a  charter-party  providing  tor  payment  ol 
a  certain  part  of  the  consideration  at  C,  a  foreign  port,  was  induced  to  settle  with 
the  charterer's  agent  at  C.  upon  a  cash  payment  of  a  part  only  of  the  amount  pay- 
able there,  by  tlie  latter's  false  repreEenlation  that  he  had  Dou{;bt  a  bill  of  ex- 
change for  the  balance,  and  remitted  it  to  the  master's  principals,  as  he  had  prom- 
ised to  do.  In  fact^  the  agent  had  remitted  a  draft  drawn  by  himself  on  his  own 
principals,  and  the  draft  was  afterwards  dishonored.  The  master  when,  alter  the 
voyage,  he  learned  of  the  method  of  remittance  adopted  by  the  agent,  did  not  ap- 
prove of  or  accept  it.  Held,  that  the  charterer's  liability  forthe  snm  represented  by 
the  draft  was  not  discharged. 

Appeal  from  general  term,  First  department. 

Joseph  A.  SJwwiy,  for  appellant.     George  L.  Rives,  for  respondent. 

BuGEB,  C.  J.  In  November,  1881,  the  defendants  chartered  the  British 
bark  Bessie  for  a  voyage  from  New  York  to  Gibraltar  and  Cadiz,  and  for  its 
return  to  New  York,  or  some  other  port  in  the  United  States,  to  be  named  by 
the  charterers  at  Cadiz.  The  charter-party  provided  that  the  defendants  should 
pay  the  plaintiff  £1,100  for  the  round  trip,  of  which  sum  £620  were  made  due 
and  payable  upon  proper  delivery  of  the  cargo  at  Cadiz  "in  Spanish  gold  coin 
at  the  rate  of  84.80  to  the  pound  sterling;"  "all  payments  to  be  made  in  cash, 
without  credit,  discount,  or  commission. "  Other  portions  of  the  stipulated 
8am  of  £1,100  were  made  payable  at  Gibraltar  and  the  home  port,  but  no  ques- 
tion arises  in  the  case  over  the  performance  by  the  defendants,  in  that  respect, 
of  their  contract  obligations.  The  defendants  loaded  the  bark  at  the  port  of 
New  York  with  a  general  cargo,  consigned  to  various  persons  at  Gibraltar 
and  Cadiz,  under  bills  of  lading  in  the  usual  form,  specifying  the  amount  of 
&«ight  payable  by  the  consignees  on  each  parcel  of  goods.  The  full  perform- 
ance by  ttie  plaintiff  of  the  obligations  of  the  charter-party  is  admitted  by  the 
defendants;  and  their  liability  for  the  payment  of  the  full  amount  stipulated 
according  to  the  provisions  of  the  charter-party  follows  as  the  necessary  con- 
sequence of  this  performance  by  the  plaintiff. 

The  only  question  in  the  case  is  therefore  whether  the  defendants  haveper- 

>Bevei8ing  34  Hon,  882. 
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formed  their  obligation  by  causing  payment  of  the  sum  of  £620  to  the  plain- 
tiff at  Cadiz,  according  to  the  terms  of  the  charter-party.  Before  leaving  New 
York,  the  defendants  handed  to  the  plaintiff  a  letter  of  instruction  by  which 
he  was  directed  to  proceed  directly  to  Gibralbir,  consigning  himself  to  one 
Gomez,  and,  after  discharging  the  consignments  at  that  place,  to  proceed  to 
Cadiz,  consigning  liimself  to  Foggio  Hermanos,  who,  it  was  stated,  had  full 
instructions  to  serve  the  master  in  any  matter  concerning  his  vessel.  It  was 
shown  by  the  evidence  tliat  Foggio  Hermanos  paid  to  the  plaintiff  at  Cadiz 
the  sum  of  $528.40  of  the  sum  of  £620,  leaving  apparently  unpaid  thereon 
£509  18s.  4d.,  or  $2,447.60,  and  this  is  the  sum  in  dispute  in  tiiis  action. 

As  to  tlie  transactions  atCiidiz  between  the  plaintiff  and  Foggio,  the  referee 
has  found  as  follows:  "That,  while  discharging  the  cargo  of  said  vessel  at  the 
port  of  Cadiz,  the  said  Salvador  Foggio  inquired  of  the  plaintiff  whether  he 
wished  to  remit  any  portion  of  his  charter  money  to  his  principals,  and  the 
master  replied  that  lie  did  wish  to  remit  to  his  principals  tlirough  tlie  firm  of 
Baring  Brothers,  of  London;  that  thereupon  the  said  Foggio  said  to  the  plain- 
tiff that  he  would  purchase  a  bUl  of  exchange,  and  remit  tlie  same  to  the  said 
firm  of  Baring  Brothers;  and  a  few  days  thereafter,  when  the  c.irgo  was  about 
half  unloaded,  he  represented  to  the  plaintiff  that  he  had  purchased  a  bill  for 
£509  18s.  4d.,  at  47d.  to  the  dollar,  and  had  remitted  the  same  to  Baling 
Brothers  for  the  account  of  the  master  and  agent  of  the  said  vessel ;  that  said 
master  believed  the  said  statement  and  representation  of  said  Foggio,  and  re- 
lied theroon,  and  had  the  accounting  hereinafter  .'eferred  to,  and  settled  with 
the  said  Foggio  upon  the  faith  of  said  representation  being  true;  that  the  state- 
ment and  representation  of  the  said  Foggio,  that  he  had  made  such  remittance 
to  Baring  Brothers,  was  false  and  untrue,  but,  on  the  contrary,  the  said  Fog- 
gio, on  or  about  the  sixteenth  day  of  February,  1882,  drew  his  draft  in  the 
firm  name  of  Foggio  Hermanos  upon  the  defendants  by  their  firm  name  for 
the  sum  of  £509  18s.  4d.,  payable  at  sixty  daiys  after  sight  to  the  order  of  Bar- 
ing Brothers,  and  transmitted  the  same  to  Baring  Brothers;  that  Baring 
Brothers  received  the  same,  and  presented  it  to  the  defendants  on  or  about  the 
first  day  of  March,  1882,  for  acceptance,  and  thereafter,  when  the  same  became 
due,  presented  it  for  payment,  and  the  said  bill  was  neither  accepted  nor  paid, 
but  was  protested  for  non-payment,  and  has  never  been  paid;"  that  the  firm  of 
Foggio  Hermanos  had  no  funds  with  the  defendants,  and  had  no  authority  to 
draw  upon  tliem;  "that  the  master  of  said  vessel  received  no  more  than 
92,833.40  on  account  of  said  cliai-ter-party,  leaving  a  balance  of  $2,447.60, 
which  was  due  and  payable  at  Cadiz  aforesaid,  according  to  the  terms  of  the 
charter-party;  no  part  of  tliis  sum  has  been  paid;"  that  "the  plaintiff  never 
agreed  to  receive  the  said  draft  in  payment  thereof,  and  did  not  know  that  the 
same  had  been  drawn  until  long  after  he  left  the  port  of  Cadiz,  but  supposed 
that  a  remittance  had  been  made  as  agreed  by  the  said  agent." 

Sliortly  before  leaving  Cadiz,  the  master  applied  to  Foggio  for  a  final  settle- 
ment of  the  money,  payable  to  him  at  that  place,  and  Foggio  rendere<l  an  ac- 
count in  which  he  charged  the  master  with  the  sum. of  £509  18s.  4d.  sent 
to  Baring  Bros.,  February  14,  1882,  and  various  other  items  of  account,  to- 
gether with  a  sum  paid  in  cash,  February  28, 1882,  sufficient  to  make  up  the 
whole  amount  of  £620.  The  plaintiff  first  learned  of  the  mode  of  remittance 
attempted  by  Foggio  when  he  was  at  Gloucester,  after'  bis  voyage  was  com- 
pleted, and  never,  at  Cadiz  or  elsewhere,  approved  of  or  accepted  the  method 
of  remittance  iidopted  by  Foggio. 

We  have  also  carefully  read  the  evidence  upon  which  the  flndi  ngs  were  based, 
and  are  of  the  opinion  that  they  were  quite  as  favorable  to  the  defendants  as 
the  proof  would  warrant.  Upon  these  facts  the  referee  made  a  report  in 
favor  of  the  plaintiff,  upon  which  judgment  was  entered.  The  gen  end  term, 
upon  appeal  to  that  court,  reversed  the  judgment,  and  ordered  a  new  trial. 
From  that  order  the  plaintiff  appealed  to  this  court  upon  the  usual  stipular- 
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tlon  for  judgment  absolute  in  case  of  an  afBrmance  here.  The  ground  upon 
which  the  defense  to  the  action  Was  based,  is  stated  in  the  answer  to  be  aa 
follows:  "The  said  firm  of  Poggio  Brothers  offered  to  give  the  plaintiff;  in- 
stead of  cash,  their  draft  or  bill  of  exchange  for  the  said  last-mentioned  amount, 
(#2,447.60,)  to  which  Ihe  plaintiff  assented,  and  requested  the  said  Poggio 
Brotliers  to  draw  the  said  bill  of  exchange  to  tlie  order  of  Baring  Brothers  & 
Go.,  of  London;  that  tlie  plaintiff  accepted  the  said  draft  voluntarily,  and  for 
bis  own  convenience,  and  did  not  insist  upon  payment  in  cash  of  the  said  bal* 
ance  of  82,447.60. " 

It  is  quite  unnecessary  to  discuss  the  question  of  the  validity  of  such  a  de- 
fense if  it  had  been  established  by  proof,  because  in  aU  of  its  material  allega- 
tions it  was  in  direct  conflict  with  the  Undings  of  the  referee,  and  the  fair 
and  reasonable  deductions  to  be  made  therefrom.  The  general  term,  however, 
seems  to  have  become  impressed  with  the  idea,  notwithstanding  the  express 
findings  of  the  referee,  and  the  positive  character  of  the  testimony  of  the 
plaintiff,  that  the  personal  draft  of  the  Poggios,  payable  60  days  after  sight 
by  the  defendants  in  New  York,  had  in  some  manner  been  accepted  by  the 
plaintiff  in  satisfaction  of  the  sum  payable  by  the  terms  of  the  charter-party 
at  Cadiz. 

The  discussion  of  the  case  in  the  courts  below  has  elicited',  not  only  an  able 
opinion  from  the  referee,  but  also  one  from  each  of  the  judges  of  the  general  term 
of  the  supreme  court,  in  which  a  radical  difference  of  views,  as  to  the  merits 
of  the  case,  has  lieen  shown  to  exist;  two  of  the  judges  favoring  a  reversal  of 
the  judgment  for  the  plaintiff  ordered  by  the  referee,  and  one  favoring  an 
aflSrmance.  The  theory  upon  which  the  majority  of  that  court  proceeded  will 
best  be  presented  by  brief  extracts  from  their  respective  opinions. 

Judge  Bkady  says:  "According  to  the  charter-party,  payment  was  to  be 
made  at  Cadiz  by  the  agent  of  the  defendants,  and  the  draft  which  was  taken 
by  the  plaintiff  in  lieu  of  money  was  drawn  at  his  request,  that  he  might 
make  remittances,  and  of  course  without  the  knowledge  of  the  defendants; 
and  it  is  to  be  further  noted  that  the  plaintiff,  relj'ing  upon  the  statement  of 
the  agent  that  the  bill  was  drawn  upon  Baring  Bros.,  made  no  personal  in- 
spection of  it,  and  thus  enabled  the  defendant's  agent  to  practice  what  appears 
to  have  been  a  fraud."  .Tndge  Davis,  also  writing  for  reversal,  says:  "The 
freight,  to  an  amount  exceeding  the  sum  due  to  the  plaintiff,  was  collected  by 
Poggio  Brothers,  and  was  known  to  the  plaintiff  to  be  in  their  hands.  The 
plaintiff  had  only  to  demand  and  receive  them.  He  did  receive  a  portion  of 
them,  but  the  residue  he  desired,  for  his  own  purposes,  to  remit  to  Baring 
Brotliers  as  soon  as  possible."  "The  defendsnts  were  under  no  obligation  to 
do  that  for  him,  and  Poggio  Brothers  were  not  tlieir  agents  to  make  such  re- 
mission. The  act  of  leaving  the  money  due  him  in  the  hands  of  Poggio  Brothers 
to  purchase  such  draft  was  solely  that  of  the  plaintiff. " 

AVe  think  the  conclusions  were  not  warranted  by  the  findings  of  the  ref- 
eree; and,  as  the  reversal  must  be  deemed  by  us  to  have  been  based  alto- 
gether upon  questions  of  law  and  not  upon  the  facta,  we  conclude  that  the 
order  of  reversal  was  erroneous.  The  argument  of  the  learned  judge  writ- 
ing for  reversal  ignores  the  referee's  finding  that  the  plaintiff  never  agreed 
to  accept  tlie  draft  of  Poggio,  and  seems  to  us  to  have  proceeded  upon  a  mis- 
apprehension of  the  facta  of  the  case,  and  the  nature  of  the  relations  existing 
between  the  defendants  and  Poggio  Hermanos.  It  should  be  borne  in  mind 
that  the  Poggios  were,  for  all  purposes,  connected  with  the  vessel  and  its 
cargo,  the  agents  of  the  defendants,  and,  as  is  now  claimed  by  the  defend- 
ants, were  also  agents  to  make  payment  to  the  plaintiff  of  the  sum  due  him 
upon  the  charter-party  at  Cadiz.  The  provision  of  the  charter-party  for  par- 
tial payment  at  Cadiz  was  for  the  benefit  of  the  plaintiff,  and  he  could  waive 
performance  of  that  stipulation,  or  any  of  its  conditions,  without  injury  to 
the  defendants.    Thus  he  could  receive  payment  in  other  funds  than  Spanish 
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gold  coin,  or  could  allow  discount  or  commission,  or  extend  credit  to  tbe 
agent  without  prejudicing  the  interests  of  the  defendants.  If,  however,  he 
dealt  with  the  agent,  and  accepted  payment  in  any  other  form  tlian  that  pro- 
vided by  the  chuter-party,  he  would  act  on  his  own  responsibility,  and  would 
tliereby  take  the  risk  of  any  loss  arising  out  of  the  change  in  the  mode  of  per- 
forming tbe  contract.  By  the  performance  of  the  stipulations  of  the  cliarter- 
party  by  the  plaintiff,  the  defendants  became  indebted  to  him  in  the  full  sum 
of  the  compensation  earned  by  the  vessel.  They  tlien  rested  under  an  active 
obligation  to  make  this  payment,  and  could  be  relieved  from  it  only  by  show- 
ing payment,  or  a  readiness  and  ability  to  pay  by  themselves  or  their  agents 
at  the  time  and  place  of  performance.  By  consigning  the  vessel  and  cargo  to 
Foggio  Hermanos,  with  authority  to  collect  the  freight  payable  at  Cadiz,  they 
bad,  indeed,  placed  tbeir  agents  in  funds  to  meet  tlieir  obligations,  but  it  was 
also  their  duty  to  pay,  or  offer  to  pay,  the  stipulated  sum  when  opportunity 
offered  to  the  plaintiff.  The  charter  money  was  not  payable  to  the  plaintiff 
until  after  delivery  of  the  cargo,  and  he  had  no  control  over  the  collections- 
for  freight  made  by  Foggio,  or  the  defendants'  funds  in  their  hands.  Al- 
though the  defendants  consigned  the  bark  and  its  cargo  to  the  Foggios,  and 
authorized  them  to  collect  the  freight  payable  by  its  different  consignees  at 
that  place,  there  is  no  express  language,  either  in  the  charter-pai-ty  or  tlie  de- 
fendants' letter  of  instructions  to  plaintiff,  making  them  hla  ag-nts  to  pay 
the  plaintiff,  or  requiring  him  to  call  upon  Foggio  Hermanos,  or  any  other 
person  for  the  amount  due  him  at  Cadiz,  or  directing  him  to  make  demand  of 
that  sum  of  any  person.  If  there  was  any  duty  resting  upon  the  plaintiff  to 
make  demand  from  any  one,  it  arises  from  the  fact  that  Fogfrio  Hermanos 
were  the  defendants'  agents  and  consignees  at  Cadiz,  and  the  usual  course  of 
trade  pointed  to  them  as  the  pei-sons  through  whom  the  defendants  had  elected 
to  perform  their  obligation  of  makiiig  payment  at  that  place.  Tbe  plaintiff 
liad  no  lien  upon  the  cargo  for  his  charter  money,  and  no  means  of  compel- 
ling payment  of  the  amount  due  him  at  Cadiz,  for  it  was  payable  only  after 
delivery  of  the  cargo,  and  in  the  natural  course  of  things  there  would  be  no 
one  in  funds  to  make  payment  until  the  defendants'  agents  had  collected 
freight  from  the  various  consignees  of  the  cargo.  This  could  take  place  only 
by  the  delivery  of  the  cargo,  from  time  to  time,  to  its  consignees,  and  the 
collection  of  the  freight  money  due  thereon  by  defendant's  agents.  The 
plaintiff  had  no  control  over  the  collection  of  this  freight,  or  the  defendant's 
money,  in  the  hands  of  Foggio  Hermanos.  He  had  no  other  means  of  obtain- 
ing money  of  the  Foggios  except  by  asking  for  it;  and  when  he  had  done  this, 
and  had  been  refused,  or  his  request  had  been  ignored  or  evaded,  he  had  done 
all  that  was  required  of  him  to  fix  the  defendants'  liability.  The  defendants' 
contract  was  that  the  agents  at  Cadiz  would  pay  tiie  plaintiff  £620.    Tbe 

?laintiff  frequently  made  application  for  payment  of  the  charter  money  to  the 
'oggios;  and,  when  he  asked  for  a  final  settlement,  the  agent's  reply  was 
sutotantially  an  allegation  that  they  had  already  paid  such  moneys  to  the 
plaintiff's  principals.  It  is  true  that  tbe  plaintiff  might  have  denied  this 
statement,  or  still  insisted  upon  receiving  his  freight  money,  but  there  is  no 
reason  to  suppose  that  the  Foggios  would  have  n  tracted  their  statement,  or 
have  repaid  money  which  they  falsely,  but  yet  deliberately,  asserted  they  had 
already  paid.  It  would  have  been  quite  ungenerous  in  the  plaintiff  to  have 
disputed  the  assertion  of  the  agents,  to  whose  kind  offices  the  defendants  had 
commended  him,  and  it  would  have  been  quite  ineffectual  it  he  had  done  so. 
He  had  no  power  to  make  them  pay  money,  payment  of  which  they  had 
avoided  by  falsehood,  and  no  means,  except  persuasiou,  to  induce  them  to  ful- 
fill the  obligations  they  owed  to  the  deleudants. 

It  was  impossiblefor  plaintiff  then  to  determine  whether  Foggio's  statement 
was  true  or  not.  He  never  had  an  opportunity  to  inspect  the  bill  said  to 
have  been  remitted,  or  to  elect  between  the  reception  of  the  gold  coin  by  him- 
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self,  or  the  remittance  of  the  bin.  The  allegation  that  they  had  remitted  was 
the  excuse  given  hj  defendants'  agents  for  not  making  payment  according  to 
tlie  terms  of  the  charter-party,  and  therefore  he  had  no  alterniitive  except  to  rely 
upon  it,  and,  in  case  it  proved  untrue,  to  look  to  his  charter-party  for  indem- 
nity. The  plaintiff  had  no  legal,  enforceable  demand  or  claim  against  the 
Foggioa.  and  to  require  him  now  to  accept  them  as  his  debtors,  and  to  prose- 
cute the  Foggioa  upon  their  draft,  would  make  a  contract  for  him  to  which  he 
has  never  assented.  The  defendants'  contract  was  to  pay  the  plaintiff  at  Cadiz 
£620;  and  when  the  plaintiff  has  shown  that  he  afforded  the  defendants' 
agents  at  that  place  an  opportunity  to  make  such  payment,  and  they  declined 
to  do  so,  it  constitutes  a  breach  of  the  contract  by  the  defendants,  renderiug 
them  liable  for  the  sum  nnpaid. 

The  case  is  simply  that  the  defendants'  agents  converted  the  money  in- 
trusted to  them  by  their  principal  to  tlieir  own  use;  and,  when  called  upon  to 
discharge  their  principal's  obligation,  falsely  alleged  tliat  they  had  applied  it 
to  that  purpose.  The  plaintiff  had  no  power  to  prevent  the  fraudulent  con- 
version of  the  money  by  the  agents,  or  to  compel  its  lawful  application.  All 
that  he  did  was  to  acquiesce  iu  its  remittance  to  the  ship's  owners  after  it  was 
claimed  that  that  had  deen  done:  and,  if  it  had  actually  been  remitted,  it 
would  have  discharged  the  charterer's  debt.  The- plaintiff  simplyassented  to 
a  mode  of  payment  which  was  not  pursued,  and  the  condition  upon  which  this 
assent  was  given  was  never  performed.  This  did  not  constitute  in  any  sense 
a  payment  of  the  principal's  debt.  It  cannot  be  disputed  that  if  the  plaintiff 
had,  at  Cadiz,  accepted  the  peraonal  draft;  of  the  Poggios  for  the  amount  due  to 
him,  or  had  extended  a  credit  to  them  for  such  sum  in  satisfaction  of  the  de- 
fendants' obligation,  it  would  have  operated  as  a  discharge  to  the  defendants; 
but  it  is  indisputable  that  the  plaintiff  never  did  so,  and  in  fact  never  knew 
the  mode  of  the  pretended  payment  until  after  such  knowledge  was  of  no  ben- 
efit to  him.  The  legal  principles  applicable  to  this  case  are  so  elementary  and 
familiar  tliat  it  needs  no  citation  to  iUustrate  them.  In  truth,  the  main  cause 
of  difference  in  this  case  arises  over  the  different  views  of  the  facts  taken  by 
the  learned  judges  writing  in  the  court  below,  and  not  over  any  question  oi. 
law. 

The  order  of  the  general  term  should  be  reversed,  and  the  judgment  entered 
on  the  report  of  the  referee  affirmed. 

(All  concur,  except  Earl  and  Fecehah,  JJ.,  dissenting. 

OOe  N.  T.  M2) 

Avert  e.  New  York  Cent.  &  H.  R.  B.  Co. 
{Court  of  Appealt  of  New  York.    June  7, 1887.) 

I.  D«KD8— OPBBATIOK  OV>— EsTOPPBL — COHDIWOS — CoVBNAKT  KUNBIHa  WPTH  THB  LAHD, 

In  1844  the  owner  of  a  tract  of  land,  part  of  which  was  occupied  by  a  hotel,  con- 
veyed a  portion  opposite  tlie  hotel  to  a  railroad  company  for  depot  purposes,  and 
by  thedeed  making  the  conveyance  dedtcated  astripof  land  between  the  hotel  and 
the  tract  conveyed  to  the  public  for  a  Iiigbway,  which  dedication,  however,  failed, 
to  take  effect  tor  want  of  an  acceptance.  In  1857,  after  the  grantor's  death,  the 
trusteee  and  gnardian  of  certain  heirs  and  devisees  who  had  succeeded  to  the  title 
to  the  hotel  property  under  partition  deeds,  not  including  any  part  of  the  adjoining 
strip,  but  who  apparently  claimed  an  interest  in  thestrip,  assumed  to  convey  to  the 
railroad  company  an  undivided  half  interest  in  part  of  the  strips  by  deed,  which  pro- 
vided that  the  conveyances  were  "upon  the  express  condition  tliat  thesaid  railroad 
company,  their  successors  or  assisns,  shall  at  all  times  maintain  an  opening  into 
the  preiiiises  conveyed,"  opposite  the  hotel,  for  the  convenient  access  of  passen- 
gen  and  their  baggage,  subject  to  all  proper  police  and  railroad  regulations. 
From  the  time  of  the  original  conveyance  to  the  railroad  company,  in  1844,  the 
■trip  was  used  as  a  means  of  passage  back  and  forth  between  therailroad  and  hotd. 
The  entire  title  to  the  hotel  property  aflervards  became  vested  in  the  trustees 
named.  In  an  action  brought  by  a  lessee  of  the  trustees'  successor  against  the  suc- 
cessor to  the  railroad  corporation,  to  obtain  the  removal  of  a  fence  buill  by  the 
company  upon  the  strip  conveyed  to  it,  held,  that  the  plaintifl^  claiming,  as  he  did. 
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under  the  grantor  in  the  deeds  of  1857,  could  not  set  up  the  inTslidlhr  of  those  deeds ; 
that  his  rights  were  dependent  on  tlie  proviso  contained  in  them ;  that  such  proviso 
should  not  be  construed  as  a  technical  condition  subsequent,  (which  would  only  be 
available  to  the  grantors  themselves,  and  consequently  not  to  plaintiff,)  but  as  a 
covenant  for  the  benefit  of  the  hotel  property,  which  would  run  with  the  land,  and 
was  available  to  the  plaintiff;  and  that,  while  derendant  was  entitled  to  maintain 
the  fence,  it  must  have  an  opening  lhrouj;b  it,  such  as  the  deed  of  1857  provided 
for. 

S.  Fleadinq — AMBMDMicnT — New  Cause  of  AcnoH. 

In  such  action,  the  plaintiff  having  alleged  merely  his  possession  of  the  hotel 

E remises,  and  having  failed  to  allege  that  he  was  the  lessee  of  the  owner,  held,  that 
e  was  properly  allowed  to  supply  the  defect  by  amendment  at  the  trial.    No  new 
cause  of  action  was  thereby  introduced, 

8.  Same — Vabiasce. 

The  plaintiff  having  claimed  in  his  complaint  that  the  strip  of  land  in  question 
was  a  public  highway,  and  the  fence  a  nuisance  for  that  reason,  and  having  failed 
to  refer  explicitly  to  the  deeds  of  1857,  but  having.  In  at  least  one  of  the  two  counts 
of  the  complaint,  claimed  an  easement,  in  language  which,  although  embracing* 
description  b^  metes  and  bounds,  evidently  amounted  to  a  claim  of  a  right  of  way 
across  a  portion  of  the  strip  for  passengers  and  their  baggage,  held,  that  he  would 
not  be  limited  to  a  claim  of  highway,  but  would  be  allowed  to  maintain  the  action 
to  enforce  such  rights  as  the  evidence  established,  without  requiring  an  amend- 
ment and  new  trial,  especially  as  the  question  was  not  clearly  raised  before  ap- 
peal. 

Appeal  from  general  term,  Fifth  department. 

George  C.  Greene,  for  appellant.    Truman  C.  White,  for  respondent. 

Fecehau,  J.  The  plaintifF  is  lessee  of  certain  premises  in  Buffalo  which 
were  originally  divided  from  premises  of  defendants  by  a  strip  of  land  30  feet 
wide,  and  running  from  east  to  west  240  feet,  and  thence  north  about  100 
feet.  All  of  the  property  once  belonged  to  one  James  Wadsworth,  who  in 
1844  granted  and  conveyed  a  portion  of  it  to  defendant's  predecessor  for  the 
purpose  of  a  ptisaenger  and  freight  depot,  and  for  no  other  purpose,  and  de> 
scribed  this  above-mentioned  strip  of  land,  30  feet  wide,  as  thereby  dedicated 
for  the  purpose  of  a  public  street.  Some  question  was  made  upon  the  trial  as 
to  the  right  of  defendant  to  use,  for  the  purpose  of  a  railroad  restaurant,  any 
portion  of  the  property  tlius  conveyed,  but  the  court  held,  under  the  other 
facts  in  the  case,  that  defendant's  right  to  so  use  it  could  not  now  be  success- 
fully questioned,  and  there  has  been  no  appeal  from  such  decision,  and  so  the 
question  may  be  dismissed  from  our  consideration.  In  1850,  James  Wads- 
worth  died,  leaving  a  will  by  which  he  devised  to  his  children  the  land  not 
theretofore  conveyed  to  defendant's  predecessor,  being  one-quarter  to  each  of 
his  two  sons,  and  one-quarter  to  his  executors  in  trust  for  his  daughter  Eliza- 
beth Wadsworth,  and  one-quarter  to  his  executors  in  trust  for  his  grandson 
Martin  Brimmer,  Jr.  So  far  as  the  evidence  in  the  case  shows,  this  left  the 
title,  not  only  to  the  premises  leased  by  the  plaintiff,  but  also  to  the  30-feet 
strip  of  land  already  mentioned,  in  the  devisees  undei-  the  will  of  James  Wads- 
worth, because  of  the  lack  of  any  acceptance  of  the  dedication  on  the  part  of 
the  public  authorities,  which  will  be  again  referred  to.  In  1853,  partition  of 
the  lands  now  leased  by  plaintiff  (which  lands  excluded  the  3U-feet strip)  was 
made,  by  which  one-half  of  such  premises  was  convoyed  to  the  trustees  of 
Martin  Brimmer,  Jr.,  and  one-half  to  Charles  James  Murray,  who  was  then 
an  infant.  Both  conveyances  bounded  the  premises  by  the  line  of  this  3U-feet 
strip  called  therein  an  "alley."  In  1857  the  trustees  of  Brimmer,  and  the  gen- 
eral guardian  of  Murray,  conveyed  by  quitclaim  deeds  to  defendant's  predeces- 
sor an  undivided  one-lialf  part  of  that  portion  of  the  strip  in  question,  being 
20  feet  wide,  and  adjoining  the  lands  of  the  said  predecessor  theretofore 
conveyed  to  it  by  James  Wadsworth  in  his  life-time.  This  left  the  title  to  the 
remaining  10  feet  of  such  strip  untdfected.  while  ah  undivided  half  of  the 
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interest  in  the  20  feet  just  mentionei]  rera;dned  in  the  other  devisees  under  the 
will  of  Wadsworth,  assuming  that  Brimmer's  and  Murray's  trustees  and 
guardian  held  title  to  one-quarter  each,  and  that  it  was  conveyed  to  the  de- 
fendant's predecessor  by  thedeeds  above  mentioned. 

These  deeds  of  the  20  feet  contained  a  provision  permitting  the  construo- 
tion  of  a  building  thereon,  at  the  discretion  o'f  the  railroad  company,  by  a  wall 
along  the  line  bounding  on  the  remaining  10  feet,  and  with  roof  projecting 
over  such  10-feet  strip  a  reasonable  width  for  eaves-trough  and  water-con- 
ductor, such  projection  to  be  on  sufferance  of  the  grantors,  provided  they 
should  want  at  any  time  to  build  on  the  land.  Both  these  deeds  also  con- 
tained the  following  language:  "This  conveyance  is  upon  the  express  condi- 
tion that  the  said  railroad  company,  their  successors  or  assigns,  shall  at  all 
times  maintain  an  opening  into  the  premises  hereby  conveyed  opposite  to  the 
Exchange  Hotel,  so  called,  [the  premises  now  leased  by  plaintiff,]  adjacent 
to  the  premises  hereby  conveyed,  for  the  convenient  access  of  passengers  and 
their  baggage  to  and  from  said  premises  hereby  conveyed,  which  opening 
shall  at  no  time  be  closed  against  such  passengers  and  their  baggnge,  subject, 
however,  to  all  proper  regulations  of  police  and  railroad  discipline  of  persons 
on  the  said  premises."  Subsequent  to  the  execution  of  these  deeds,  and  in 
May,  1857,  defendant's  predecessor  executed  quitclaim  deeds  to  the  trustees 
of  Brimmer,  above  mentioned,  and  to  the  general  guardian  of  Murray,  of  an 
undivided  half  of  the  remaining  10  feet  of  said  alley,  altliough  it  nowhere  ap- 
pears that  such  predecessor  had  any  title  to  such  10  feet.  By  mesne  convey- 
ances in  or  about  September,  1873,  Edward  B.  Hammatt,  having  become  trus- 
tee for  Brimmer,  Jr.,  as  such  trustee,  became,  and  has  ever  since  been,  the 
owner  of  the  premises  now  leased  to  plaintiff,  which  premises  are  bounded  by, 
and  do  not  include  in  the  conveyances  or  lease  any  portion  of,  the  strip  of 
land  heretofore  spoken  of,  although  .plaintiff  claims  a  right  of  way  over  the 
30-feet  strip  dedicated  for  a  public  street  by  said  James  Wadsworth  in  his 
deed  of  January,  1844.  Soon  after  the  execution  of  the  deeds  to  the  railroad 
company  above  mentioned,  the  company  laid  its  tracks  along  this  20  feet  of 
the  30-feet  strip  which  lies  south  of  tlie  premises  leased  by  plaintiff,  and  has 
ever  since  used  the  tracks  for  running  its  cars  into  and  out  of  its  depot  at  the 
west  end  of  such  strip.  It  appears  also  that  there  has  been  since  the  convey- 
ance by  Wadsworth  in  1844,  and  upon  the  premises  retained  by  him,  and 
bounded  by  this  80-feet  strip,  a  hotel  which  has  been  accessible  from  defend- 
ant's depot  across  its  tracks,  and  which  has  depended  largely  for  its  patron- 
age and  custom  upon  the  passengers  arriving  at  and  departing  from  such  de- 
pot of  defendants;  and  up  to  August,  1881,  this  30-feet  strip  (excepting  as  20 
feet  of  it  were  used  by  defendant's  tracks  as  above  statedj  has  been  open  and 
used  by  the  occupants  of  the  hotel,  and  by  travelers  as  anove  described,  and 
by  the  public.  In  May,  1881,  the  said  Hammatt,  as  trustee  of  Brimmer, 
leased  to  plaintiff  the  hotel  spoken  of  for  three  years,  at  the  annual  rent  of 
$4,000,  and  the  plaintiff  entered  into  possession  under  such  lease,  and  has 
been  and  is  now  carrying  on  such  hotel  and  restaurant.  The  further  fact  was 
proved  that  the  right  of  way  across  this  30-feet  strip  is  beneficial  to  the  hotel 
and  restaurant,  and  to  the  plaintiff's  possession,  and  is  an  appurtenance 
thereto  of  great  value. 

In  August,  1881,  the  defendant  entered  upon  the  said  strip  or  alley,  and 
built  a  high  and  substantial  fence  the  whole  length  of  the  strip,  and  on  the 
edge  of  the  20  feet  bordering  on  the  remaining  10  feet  tliereof ,  and  such  fence 
has  been  kept  closed  against  the  plaintiff  and  all  others,  and  the  defendants 
have  thus  wholly  excluded  the  plaintiff,  his  servants,  the  guests  of  the  hotel, 
and  all  others,  from  entering  upon  such  20  feet.  The  fence  is  thus  a  total  ob- 
struction in  the  way  of  any  passage  across  such  20  feet  to  all  persons  coming 
from  the  depot  to  the  hotel,  or  from  the  hotel  to  the  depot,  who  might  other- 
wise reach  either  place  by  traveling  over  this  20  feet;  and  in  this  way  sach 
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obstrnotlon  has  rery  greatly  lessened  ttie  patronage  of  the  hotel,  and  damaged 
thereby  the  plaintiff,  up  to  the  commencement  of  this  action,  in  the  sum  of 
9300,  as  found  by  the  trial  judge.  This  action  was  brought  to  enjoin  the 
continuance  of  such  fence,  and  to  reoorer  damages  for  the  time  which  it  bad 
stood. 

The  complaint  contained  two  counts;  the  first  one  stating  the  facts  of  the 
conveyance  to  defendant's  predecessor,  and  the  dedication  of  the  strip  as  a 
public  street,  and  that  the  parties  to  the  conveyance  agreed  mutually  thiat  the 
strip  should  remain  and  be  a  public  street,  and  that  it  was  necessary  for  the 
proper  enjoyment  of  the  hotel  and  restaurant  that  this  strip  should  remain  a 
public  street.  The  plainti  S  then  set  forth  the  erection  of  the  fence,  and  thus, 
as  he  said,  defendants  wrongfully  excluded  him  from  the  public  street;  and 
he  further  alleged  that  such  fence  was  a  nuisance.  In  the  second  count  the 
strip  was  called  an  alley  or  public  highway,  and  the  plaintiff  claimed  to  have 
an  easement  or  right  of  way  or  access  across  or  to  the  20-feet  strip  in  question. 
The  plaintiff  also  alleged  (evidently  with  reference  to  the  language  of  the  deeds 
to  the  railroad  company  in  1857)  that  the  defendant  had  not,  since  the  ereo> 
tion  of  the  fence,  maintained  an  opening  into  that  part  of  the  alley  appurte- 
nant to  the  southerly  side  of  said  hotel  for  the  convenient  access  of  passengers 
and  their  baggage  "  to  and  from  the  alley  or  public  highway,  as  of  right  it  should 
have  done  and  was  bound  to  do,  "and  that  it  had  thereby  deprived  passengers 
and  their  baggage  of  convenient  access  to  said  alley  or  public  highway,  and 
thus  prevented  such  passengers  and  their  baggage  from  entering  said  hotel  at 
all  across  or  by  means  of  said  alley  or  public  highway.  The  plaintiff  then  al- 
leged the  tracks  and  the  fence  to  be  a  nuisance,  and  asked  for  an  injunction 
restraining  defendant  from  continuing  to  permit  its  tracks  to  remain  in  the 
public  street  or  alley,  or  from  continuing  the  fence,  eto.  The  answer  of  d^ 
fendants  was  substantially  a  general  denial. 

When  the  case  came  on  for  trial,  the  counsel  for  the  defendant  moved  to 
dismiss  the  complaint,  because,  so  far  as  the  complaint  therein  showed,  the 
plaintiff  was  an  entire  stranger  to  the  whole  matter,  as  the  only  allegation  on 
that  subject  was  that  he  was  in  possession  of  the  premises,  and  he  did  not  ^ 
pear  as  party  or  privy  to  any  covenant  or  provision  whatever.  The  plaintiff 
then  moved  to  amend  by,  in  effect,  setting  up  his  lease  from  the  owner,  to 
which  defendant's  counsel  objected  that  the  amendment  was  not  such  a  one 
<is  could  be  made  upon  the  trial,  and  that  it  set  up  a  new  and  distinct  cause 
of  action,  and  one  which  was  on  contract  or  covenant,  and  which  could  not  be 
joined  with  an  action  for  damages  for  a  nuisance.  The  objections  were  over- 
ruled, and  the  trial  proceeded.  The  facts  heretofore  stated  were  found  by  the 
judge  who  tried  the  cause  without  a  jury,  and  a  judgment  was  decreed  en- 
joining the  continuance  of  the  fence,  and  providing  for  its  removal,  and  for 
the  recovery  of  the  damages  sustained  by  plaintiff,  being  the  snm  of  9300. 
The  general  term  affirmed  the  judgment,  and  the  defendants  appealed  to  this 
court.  We  think  the  amendment  allowed  by  the  court  was  a  proper  exercise 
of  discretion.  It  was  in  no  sense  the  introduction  of  a  new  cause  of  action. 
Upon  defendant's  own  objection,  and  assuming  it  to  be  well  founded,  the 
cause  of  action  in  the  complaint  was  defectively  stated,  because  it  showed  no 
right  or  interest  on  the  part  of  plaintiff  to  take  advantage  of  the  rights,  if  tliere 
were  any,  of  the  owner  of  the  premises  known  as  the  hotel  property.  For  the 
purpose  of  obviating  that  objection,  and  to  show  that  the  plaintiff  had  the 
same  rights  in  the  property  so  far  as  to  take  advantage  of  the  covenants  in 
regard  to  it  which  its  owner  bad,  the  allegation  of  the  lease  was  added  to  the 
other  allegations  in  the  complaint. 

The  defendant's  counsel  now  claims  th.tt  it  appears  from  the  uncontradicted 
fects  that  there  never  was  any  public  street  over  or  on  this  30-feet  strip  be- 
cause there  never  was  any  acceptance  of  the  dedication  on  the  part  of  the  city 
tuthorities,  or  any  control  over  it  ever  assumed  by  themu    He  further  arguet 
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that  the  plaintiff,  ander  the  pleadings,  is  not  entitled  to  any  relief,  for  the 
reason  that  liia  rights  are  therein  based  upon  the  alleged  fact  of  the  strip  b»> 
ing  a  public  street;  and,  when  that  fact  fails,  his  rights  fail  with  it.  Tht 
concession  that  there  was  no  public  street  must  be  made,  and  for  the  reasons 
stated.  It  must  also  be  conceded  that  the  plaintiff  does  in  his  complaint  al- 
lege, especially  in  his  first  count,  that  this  strip  is  &  public  street  or  highway, 
and  he  allies  the  fence  to  be  a  nuisance  for  that  reason.  In  the  second 
count,  however,  we  think  there  are  facts  enough  alleged,  especially  when  the 
question  does  not  appear  to  have  been  very  clearly  raised  before,  upon  which 
can  be  spelled  out  the  assertion  of  a  right  on  the  part  of  tlie  plaintiff  to  have 
access  to,  and  to  some  extent  a  right  of  way  over,  this  strip,  even  if  it  lie  not, 
to  all  intents  and  purposes,  a  public  highway.  In  the  second  count  the  plain- 
tiff spealts  of  there  being,  as  appurtenant  to  the  hotel,  an  easement  which  he 
describes,  it  is  true,  by  metes  and  bounds,  but  which  a  reading  of  the  whole 
count  enables  one  to  say  is  the  allegation  of  an  easement  consisting  of  a  right 
of  way  over  or  across  some  portion  of  this  strip  of  land  for  passengeiB  and 
their  baggage;  and  that  the  defendants,  having  erected  the  fence,  had  left  no 
opening  therein  at  certain  places  which  were  appurtenant  to  the  southerly 
side  of  said  hotel,  which  of  right  the  defendant  should  have  done.  This  is 
clearly  a  claim  founded,  not  upon  the  fact  tliat  this  strip  was  a  highway,  and 
that  as  such  any  otiatraction  thereof  was  illegal,  but  it  is  a  claim  founded, 
upon  a  totally  different  basis, — a  claim  of  a  right  to  an  opening  Into  the  alley 
appurtenant  to  the  southerly  side  of  the  hotel,  and  for  tlie  convenient  access 
of  passengers  and  their  baggage;  and  it  whs  a  statement  that,  by  erecting 
this  fence,  the  defendant  has  violated  that  right,  and  has  thereby  prevented  such 
passengers  and  their  baggage  from  entering  said  hotel,  to  plaintiff's  damage. 
All  that  was  lacking  in  Shis  langUHge  to  show  exactly  what  fact  the  claim  was 
founded  npon  was  the  statement  that  the  right  of  way  was  reserved  by  the 
deeds  of  Wadsworth,  as  trustee  and  guardian,  executed  in  1857.  It  might 
have  been  ground  for  a  motion  to  make  the  complaint  more  definite  and  cer- 
tain, but  the  claim  is  obviously  not  based  upon  rights  arising  solely  from  the 
assumption  that  the  strip  of  land  was  at  all  events  a  public  highway.  If  the 
plaintiff  is  therefore  entitled  to  any  relief  on  this  branch  of  the  case 'by  virtue 
of  the  reaervHlion  in  those  deeds,  and  which  he  could  obtain  on  no  other 
ground,  I  think  it  should  be  granted  him  without  the  necessity  of  the  reversal 
of  the  judgment,  because  that  ground  was  not  specially  alleged,  and  an  appli- 
cation to  amend  his  complaint  by  setting  up  that  right  in  exact  and  plain  lan- 
guage before  entering  upon  the  new  trial  which  would  be  awarded. 

By  the  failure  to  accept  the  dedication,  the  SO  feet  in  question  remained 
the  property  of  Wads  worth,  and  descended  to  his  devisees  at  his  death.  By 
the  deeds  of  the  trustees  of  Brimmer  and  the  guardian  of  Murray,  all  thu  es- 
tate of  Brimmer  and  Murray  in  the  20  feet  of  the  strip  in  question  was  con- 
veyed to  the  railroad  company.  Such  interest  was  said  to  be  the  equal  undi- 
vided one-half  part  of  such  portion.  But  whatever  it  was,  up  to  that  amount, 
such  estate  was  conveyed  to  the  company.  The  title  of  Murray  to  about  one- 
half  of  the  property  upon  which  the  hotel  stands,  and  which  was  bounded 
upon  the  said  strip,  was  substantially  conveyed  to  the  trustee  of  Bn  aimer, 
who  is  the  lessor  of  the  plaintiff.  Wliiatever  rights,  therefore,  which  the  otiier 
devisees  under  the  will  of  James  Wadsworth  may  have  in  this  20  feel  of  the 
original  SO-feet  strip,  as  tenants  in  common  with  the  company,  about  which 
we  say  nothing,  as  nothing  is  required  to  be  said  in  this  case,  it  is  clear  that 
.the  present  plaintiff,  who  claims  as  lessee  of  the  lea.sor  who  executed  these 
deeds  of  1857  to  the  railroad  company,  cannot  raise  the  question  of  their  in- 
validity to  convey  the  interest  of  the  cestui  gne  trust  and  infant  Brimmer  and 
Murray.  They  must  be  regarded  as  valid  deeds,  and  as  conveying  all  the  in- 
terests of  Brimmer  and  Murray  in  this  20  feet  to  the  railroad  company,  and 
inch  grantors  must  be  regaided  as  thereby  abandoning  all  claim  to  the  same 
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as  a  public  street  or  highway.    They  are  no  longer  tenants  In  common  with 
any  one: 

The  sole  remaining  question  therefore  is,  what  rights,  if  any,  were  re- 
served to  Brimmer  and  Murray  by  those  deeds  of  1857?  The  grantors  in 
those  deeds  contemplated  the  possible,  if  not  probable,  erection  of  a  building 
over  this  20  feet,  showing  thereby  a  clear  intent  to  abandon  all  pretense  of  a 
claim  for  its  use  as  a  public  street  or  highway,  even  if  such  abandonment 
were  not  otherwise  conclusively  shown  by  the  execution  of  the  deeds.  But 
the  deeds  contained,  in  addition,  language  providing  for  an  opening  and  ac- 
cess to  this  20  feet,  which  language  has  already  been  quoted,  and  the  plain- 
till  claims  that,  if  the  deeds  are  valid,  this  language,  under  all  circumstances, 
must  be  construed  to  be  a  covenant,  and  the  burden  thereof  as  running  with 
the  land  conveyed,  and  in  favor  of  those  having  a  legal  interest  in  the  hotel 
lands,  and  that  such  covenant  makes  the  right  of  access  and  transit  to  and 
across  this  20  feet  a  right  or  easement  appurtenant  to  the  hotel  premises.  On 
the  other  hand,  the  defendants  claim  that  the  language  used  makes  a  condi- 
tion subsequent  which  cannot  be  taken  advantage  of  by  any  but  the  grantor 
and  his  heirs.  We  incline  to  the  construction  contended  for  by  the  plaintiff. 
The  fact  that  the  deed  uses  the  language  "upon  condition,"  when  referring 
to  the  conveyance  by  the  grantors,  is  not  conclusive  that  the  intention  was 
to  create  an  estate  strictly  upon  condition.  The  question  is  always,  what  was 
the  intention  of  the  parties?  And,  while  such  intention  is  to  be  gathered 
from  the  lanj^uage  used,  yet  its  construction  may  frequently  be  aided  by  ref- 
erence to  all  the  circumstances  surrounding  the  parties  at  the  time  of  the  exe- 
cution of  the  deeds,  because  the  court  is  thus  enabled  to  be  placed  exactly  In 
their  situation,  and  to  view  the  case  in  the  light  of  such  surroundings. 

From  the  language  of  the  flrat  deed  from  Wads  worth  to  defendant's  pred- 
ecessor, in  which  the  land  is  conveyed  to  it  for  the  purpose  of  a  passenger  and 
freight  depot  only,  taken  in  connection  with  thefact  of  the  existence  of  a  hotel 
and  restaurant  at  that  time  on  the  land  retained  by  him,  and  looking  at  the 
further  fact  that  froui  1844  to  1857  this  strip  in  question  had  been  kept  open, 
and  full  access  to  tne  depot  and  the  hotel  on  Wadsworth's  property  was  bad 
over  this  strip  by  passengers,  guests,  and  the  public  in  general,  and  that  the 
patronage  of  the  hotel  was  largely  dependent  upon  the  traveling  public  com- 
ing to  and  departing  from  said  depot,  all  these  facts  would  lead  one  to  the 
unhesitating  conclusion  that  the  language  used  in  those  deeds  in  1857  was  for 
the  benefit  of  the  hotel  property,  and  was  not  meant  to  create  a  condition 
subsequent,  which  courts  regard  with  no  very  friendly  eye,  upon  a  failure  to 
perform  which  the  estate  was  to  be  forfeited,  and  which  none  but  the  grantor 
or  his  heirs  could  take  advantage  of.  It  was  intended  to  be  an  agreement 
or  covenant  between  the  parties  running  with  the  land,  providing  for  this 
access  or  right  of  way  so  as  to  continue  or  enhance  the  val  ue  of  the  hotel  pTo\y- 
erty  by  providing  for  such  easy  access  to  it  from  defendant's  depot  for  passen- 
gers and  baggage.  See  Stanley  v.  Colt,  5  Wall.  119;  Countryman  v.  Deck,  13 
Abb.  N.  C.  110.  Courts  frequently.  In  arriving  at  the  meaning  of  the  words 
in  a  written  instrument,  construe  that  which  is  in  form  a  condition,  a  breach 
of  which  forfeits  the  whole  estate,  into  a  covenant  on  wliich  only  the  actual 
damHge  can  be  recovered.  See  Hil.  Real  Prop.  (4th  Ed.)  p.  626,  §  13;  2 
Washb.  Real  Prop.  (3d  Ed.)  c.  14,  subd.  8,  p.  3,  et  seq. 

It  is  assei-ted,  however,  that,  if  this  language  be  treated  as  a  covenant,  still 
the  plaintiff  cannot  take  advantage  of  it,  as  he  is  not  a  p.irty  or  privy  to  it. 
The  grantors  in  tliese  deeds  were  also  the  owners  of  the  hotel  property,  and- 
the  easement  provided  for  in  the  deeds  for  the  transit  of  passengers  and  their 
baggage  over  this  20  feet  must  be  construed  as  reserved,  not  for  their  beneflt 
in  any  sense,  but  as  an  easement  reserved  for  the  beneflt  and  in  favor  of 
the  grantors,  being  owners  of  the  remaining  hotel  property,  and  as  appurte- 
nant to  it,  and  fairly  necessary  for  its  full  and  proper  enjoyment.    It  there- 
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fore  runs  with  the  hotel  property,  and  in  favor  of  its  owner  or  lessee,  the  lat- 
ter of  whom  has  such  an  interest  in  its  existence  as  courts  will  recognize  and 
protect. 

As  the  rights  of  the  plaintiff  are,  in  our  view,  dependent  upon  the  deeds  of 
1857,  the  judgment  must  be  in  accordance  with  their  terms.  The  courts  be- 
low erred  in  not  limiting  the  relief  granted  to  plain  tiff  by  the  language  of  such 
deeds.  As  the  judgment  provided  for  a  full  and  entire  destruction  of  tlte 
fence  in  question,  it  must  be  revei-sed,  and  a  new  trial  ordered,  or  else  it  must 
be  modified  so  as  to  provide  for  an  opening  into  the  strip  through  that  or  any 
other  fence  or  obstruction,  of  a  size  reasonable,  proper,  and  fit,  which  shall  be 
opposite  to  the  hotel,  and  adjacent  to  the  premises  conveyed  by  the  deeds,  and 
large  enough  for  the  convenient  access  of  passengers  and  their  baggage  to  and 
from  the  said  strip,  which  opening  must  at  no  time  be  closed  against  such 
passengers  and  their  baggage,  and  whicli  access  must  be  subject  to  all  proper 
regulations  of  police  and  railroad  discipline  of  persons  on  the  said  premises. 
We  shall  order  a  reversal  of  the  judgment,  although  a  modification,  as  above 
stated,  could  be  easily  provided  for,  unless  the  plaintiff  consents  to  waive  the 
damages  he  recovered  in  the  courts  below.  "We  do  this  because  we  are  greatly 
dissatisfied  with  the  evidence  upon  which  the  recovery  as  to  the  damages  was 
based.  It  was  exceedingly  vague  and  loose,  if  not,  to  some  extent,  guess- 
work. It  seems  also  to  have  been  made,  to  some  extent  at  least,  upon  a  mis- 
taken view  as  to  the  defendant's  riglits  and  Uabilities  under  its  deeds  from 
Wadsworth  to  tlie  trustee  and  guardian.  Evidence  seems  also  to  have  been 
offered  and  received  upon  assumption  of  the  right  of  the  plaintiff  to  a  totally 
unobstructed  access  to  and  transit  across  this  whole  30  feet  in  controversy  at 
all  times,  ignoring  the  limitations  of  the  right  as  contained  in  the  deeds  of 
1S57  to  the  railroad  company.  Some  portion  of  the  damages  may  also  have 
been  awarded  on  account  of  the  restaurant  in  defendant's  depot, .and  its  con- 
sequent effect  upon  the  patronage  of  plaintiff's  restaurant,  and  upon  the  rental 
value  of  plainliff's  hotel,  which  the  learned  judge  thought  after  all  was  the 
criterion  for  the  damages  sustained  by  plaintiff.  Under  these  circumstances, 
we  are  disposed  to  order  a  new  trial  for  the  errors  as  to  the  general  rights  of 
the  parties  contained  in  the  judgment  appealed  from;  so  tliat  upon  a  new 
trial,  witli  those  riglita  plainly  defined,  the  evidence  on  the  subject  of  damages 
may  be  more  direct,  and  confined  within  smaller  limits  than  it  was  upon  the 
trial.  This  reversal,  however,  may  be  avoided,  in  the  discretion  of  the  plain- 
tiff, by  his  consenting  to  waive  the  damages.  If  the  plaintiff  choose,  be  may 
consent  to  waive  and  remit  his' recovery  for  the  past  damages  which  he  alleges 
he  has  sustained,  and  in  that  case  we  will  then  modify  and  affirm  the  judg- 
ment as  modified  in  accordance  with  this  opinion,  and  after  striking  out  the 
amount  recovered  for  damages.  The  order  will  tlierefore  be  that  the  judg- 
ment of  the  court  below  is  reversed,  and  a  new  trial  granted,  unless  plaintiff 
stipulates  to  waive  the  damages  contained  in  such  judgment,  in  which  case 
the  judgment  will  be  modified  as  already  stated  in  this  opinion,  and,  as  modi- 
fied, aflirmed,  without  costs  to  either  party  in  this  court. 

(All  concur.) 

(106  N.  Y.  687) 

Beed  v.  Trowbridge. 

(Court  of  Avpealt  of  New  York.    June  14,  1887.) 

ApPBAI. — ^JCSISDICTIONAL  AMOUKT — CoUKTER-ClAIM. 

A  cotinter-claini  interposed  by  tlie  defendant,  which  is  uncontradicted,  and  Is 
allowed  by  the  jury  in  arriving  at  its  verdict,  must  be  taken  into  consideration  in 
determining  tbe  amount  in  controversy,  allhoiigh  the  verdict  is  less  than  the  juris- 
dietioual  amount. 

(?.  W.  Porter,  for  appellant.    Theo.  F.  Miller,  for  respondent. 
v.l2ji.E.no.7 — 40 
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Feb  Cubiam.  The  amount  in  controTeny  is  tlie  sum  of  $1,465.47,  which 
the  jury  allowed  to  the  plaintiff.  His  right  to  recover  that  sum  was  strenu- 
oiisly  disputed  and  resisted  by  the  defendant.  The  jury  gave  him  a  verdict 
of  only  $21)0.47.  But  that  balance  was  reached  by  applying,  in  diminution 
of  the  01,465.47,  the  undisputed  counter-claim  of  the  defendant,  amounting 
to  the  sum  of  61,265.  But  for  the  allowance  by  the  jury  of  the  $1,465.47,  the 
defendant  would  have  had  judgment  for  his  counter-claim.  The  matter  in 
controversy,  therefore,  under  section  191  of  the  Code,  is  more  than  $500,  and 
the  case  is  appealable  to  this  court.    Motion  denied,  with  $10  costs. 

(All  concur.) 

(106  N.  T.  281)  

In  re  Fibst  Fbesbtterian  Chuboh  of  BuFFALa 
(Onirt  of  Appeali  ttf  New  York.    Jnne  21,  1887.) 

1.  RBLTOIOtiB  SOCIKTIES — Sale  or  Pbopkstt— Tbuht. 

An  order  of  the  supreme  court,  made  on  the  petition  of  a  majority  of  the  mem- 
bers of  a  reliiiious  corporation,  directing  a  sale  or  the  real  estate  of  such  corporation, 
and  that  the  proceeds  be  used  in  procuring  another  place  of  worship,  a3  the  society 
shall  direct,  will  not  be  reversed  on  the  ground  that  a  good  title  cannot  be  given  by 
reason  of  a  trust  imposed  upon  the  property,  where  the  deed  to  the  corporation  is 
absolute,  creating  no  trust  beyond  that  general  duty  imposed  by  the  law  upon  a 
ooruoration  of  using  its  property  for  the  purposes  contemplated  in  its  creation.  In 
sunn  a  case,  the  proceeds  take  the  place  of  the  land,  the  corporate  property  is  not 
diverted  Ironi  the  use  intended,  and,  so  far  as  a  trust  exists,  a  sale  is  cousiatent  with 
and  not  destructive  of  it. 

2.  Samb— CoiisBRf  or  Presbytebt. 

The  consent  of  the  presbytery  is  not  made  a  condition  precedent  to  avalld  sale  of 
its  realty  by  a  religious  lociety  of  the  Presbyterian  denoniioation,  by  the  acts  of 
1876  and  1876,  restraining  the  diversion  of  church  property  from  oneaector  denom- 
ination to  another.  Wbetlier  the  presbytery  may  interfere  at  all  in  such  matters, 
not  decided. 
S.  Same — Chubch  Meettkq — Waitt  of  RaararBB. 

The  objection  that  the  vote  taken  at  a  church  meeting,  convened  to  pasa  npon  the 
question  of  selling  the  church  land,  was  illegal  for  want  of  a  proper  register,  is  of 
no  force  where  due  notice  of  the  meeting  was  given,  the  election  fairly  conducted, 
no  lawful  vote  excluded,  and  no  unlawful  vote  admitted. 
4.  Same — Appbai. — Decision  upon  Facts  Below. 

The  objection  that  a  meditated  sale  of  church  property  is  unwise  and  impmdent, 
and  likely  to  bring  disaster  upon  the  church,  goes  to  the  merits,  and  the  dedaion 
of  the  courta  below  upon  the  facts  presentad  ia  conclusive  in  the  court  of  appeals. 

Appeal  from  general  terra,  Fifth  department. 

/.  if.  Humphrey,  for  appellant.    Spetuser  Clinton,  for  respondent. 

Finch.  J.  Upon  the  petition  of  a  majority  of  those  who  constitute  the  re- 
ligious corporation  known  and  organized  as  the  "First  Presbyterian  Church 
of  the  Town  of  Buffalo,"  the  supreme  court  has  made  an  order  consenting  to 
a  sale  of  its  real  estate,  and  directing  the  proceeds  to  be  applied  to  the  pur- 
pose of  providing  such  other  place  of  worship  as  the  society  shall  direct.  On 
the  appeal  from  this  order,  four  different  reason  are  submitted  as  furnishing 
just  cause  fur  a  reversal. 

It  is  lirst  claimed  that  the  property  cannot  be  sold,  and  a  good  title  to  it 
cannot  be  given,  by  reason  of  a  trust  imposed  upon  it.  The  deed  to  the  cor- 
poration is  absolute,  and  without  condition  or  reservation.  It  created  no 
trust  beyond  tliat  general  duty  which  the  law  puts  upon  a  corporation  of  using 
its  property  for  the  purposes  contemplated  in  its  creation.  That  sort  of  trust 
is  not  one  which  fastens  upon  the  land  and  inheres  in  the  title,  going  with  it 
where  it  passes  or  restraining  alienation,  but  founded  solely  upon  the  corpo- 
rate character  of  the  grantee,  and  so  justifying  the  control  which  the  statute 
gives  to  the  courts.  The  title  of  the  church  is  an  absolute  fee,  which  it  can 
transmit  to  a  vendee  with  the  judicial  consent  and  approval.  When  that  oc- 
curs, the  proceeds  take  the  place  of  the  land,  and  become  the  corporate  prop- 
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erty,  which  the  conrt,  by  a  suitable  direction,  devotes  to  the  proper  nses  »nd 
purposes  which  the  corporation  was  framed  to  subserve,  and  to  accomplish 
which  its  property  was  bestowed.  It  is  in  no  respect  diverted  from  the  re- 
ligious corporation,  or  even  from  its  denominational  uses,  and,  so  far  as  there 
is  an  element  of  trust,  a  sale  is  consistent  with  and  not  destructive  of  it. 

It  is  next  said  that  the  acts  of  1875  and  1876  have  so  far  changed  the  then 
existing  law  as  to  prevent  a  transfer  of  the  property  except  in  accordance  with 
the  rules  and  usages  of  the  denomination,  and  that  those  rules  and  usages 
require  the  precedent  approval  of  the  presbytery. .  Before  those  amendments 
were  made,  it  h»d  been  settled  that  a  religious  corporation  held  its  temporal- 
ities wholly  free  from  the  domination  of  any  ecclesiastical  authority,  and  by 
a  tenure  so  independent  that  it  could  change  its  creed  and  denominational 
character  without  l9Slng  its  hold  upon  its  property.  Doubtless,  the  acts  of 
1875  and  1876  were  intended  to  restrain  in  some  degree  that  sort  of  diversion 
of  church  propeiiy  from  one  sect  to  another,  for  the  provision  is  that  the 
trustees  shall  hold  and  administer  it  according  to  the  rules  and  usages  of  the 
denomination,  to  which  the  church  members  of  the  corporation  belong,  and 
shall  not  divert  it  to  the  support  of  some  other  disconnected  institution.  It 
is  not  important  to  take  the  measure  of  this  new  legislation,  or  even  to  chal- 
lenge the  construction  which  the  general  assembly  has  apparently  put  upon 
one  of  its  own  canons,  for  no  authority  in  the  church  has  ever  held  or  pre- 
tended that  a  society  could  not  sell  its  land  without  the  precedent  consent  of 
the  presbytery.  The  interference  of  that  body  was  sought  by  the  minority  of 
the  society  in  the  present  csise.  The  majority  declined  to  appear  or  to  recog- 
nize the  authority  invoked.  The  presbytery  determined  that  it  "was  thus  IcSt 
to  make  up  a  deliverance  by  such  light  as  it  had,"  and  decided  two  things: 
First,  "that  it  is  not  certain  that  the  sale  and  removal  of  the  church  would 
necessarily  be  attended  with  disastrous  results  if  a  large  majority  of  the  con- 
gregation should  vote  in  favorof  removal,"  and  the  presbytery  "cannot,  there- 
fore, interfere  to  prevent  a  sale  of  the  property,  •  *  *  but  it  would  ad- 
vise the  majority  to  proceed  with  caution  and  tenderness;"  and,  second,  "that 
an  application  to  the  conrt  for  leave  to  sell  without  a  previous  vote  of  a  ma- 
jority of  the  society  in  favor  of  such  action  is  not  in  accordance  with  Presby- 
terian usage,"  and  that  no  further  steps  should  be  taken  "unless  authorized 
by  a  vote  of  the  congregation  in  public  meeting  assembled." 

Waiving,  therefore,  the  interesting  question  whether  the  presbyteiy  had 
jurisdiction  at  all,  it  is  enough  to  say  that  it  gave  its  consent  to  proceeding 
with  the  sale,  provided  only  that  a  majority  of  the  congregation  should  so 
decide  in  public  meeting  assembled,  and  that  the  steps  in  that  direction  should 
be  taken  "with  caution  and  tenderness."  The  majority  took  the  advice,  if 
they  did  not  concede  the  jurisdiction.  The  pending  application  to  the  court 
was  withdrawn.  The  trustees  called  a  meeting  of  the  congrregation  to  con- 
sider and  decide  the  question  of  a  sale.  Notice  of  that  meeting  was  read  from 
the  pulpit  for  three  successive  Sundays  prior  thereto.  At  the  meeting  two  of 
the  elders  presided.  The  vote  was  by  ballot,  and  the  qualidcation  of  the 
voters  that  provided  by  statute.  Of  these  there  were  137  entitled  to  vote. 
Eighty-five  votes  were  cast,  of  which  66  were  in  favor  of  sale  and  19  opposed. 
Fifty-two  members  of  the  society  entitled  to  vote  did  not  do  so;  but  24  of 
those  signed  a  paper  of  approval,  produced  with  the  petition  to  the  court.  It 
is  upon  that  petition,  presented  after  the  vote,  that  the  order  here  assailed 
rests.  It  is  entirely  clear  that  in  granting  it  no  rule  or  usage  of  the  Presby- 
terian denomination  was  violated;  the  presbytery  itself  having  so  determined. 

But  it  is  said,  thirdly,  that  the  vote  was  illegal  for  want  of  a  proper  register. 
There  is  no  force  in  this  objection,  for  a  very  obvious  reason.  FuL  and 
formal  notice  of  the  meeting  and  its  purpose  was  given,  as  we  have  seen. 
Every  one  entitled  to  a  vote  had  opportunity  to  ofEer  it,  and  the  case  shows 
that  but  one  vote  offered  was  refused,  and  there  is  not  a  particle  of  evidence 
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that  such  vote  should  have  been  received,  not  a  wotd  of  proof  that  any  vote 
received  should  have  been  rejected.  In  such  a  case,  the  mode  and  manner  of 
making  the  registry  is  of  very  little  importance.  It  only  becomes  so  when  it 
excludes  a  lawful  vote,  or  admits  an  unlawful  one.  No  auch  question  is  pre- 
sented. 

Tt  is  finally  argued  that  the  meditated  sale  Is  unwise  and  imprudent,  and 
likely  to  bring  disaster  upon  the  church.  That  opens  the  merits  of  the  con- 
troversy, with  which  we  can  have  no  concern.  The  courts  below  have  exer- 
cised their  discretion  upon  the  facts  presented,  and  with  their  conclusion  we 
must  be  content.  Undoubtedly,  much  may  be  said  for  and  against  the  wis- 
dom of  the  proposed  sale  and  removal.  Bemoving  an  old  church  has  some- 
thing of  the  peril  of  transplanting  an  old  tree.  It  may  take  kindly  to  the  new 
soil,  or  the  routs  may  be  so  torn  as  never  to  heal;  but  the  risk  is  witli  the 
majority  of  the  society,  whose  interests  are  immediately  involved,  and  whose 
judgment  fairly  formed  and  ascertained  should  prevail.  Since  we  ought  not 
to  decide  upon  the  merits,  we  shall  not  obtrude  our  advice. 

The  order  should  be  affirmed,  with  costs. 

(All  concur.) 

(106  N.  T.  129) 

WOODKUFF  and  others  ».  Havemeyek  and  others.* 

(Cburt  of  Appealt  of  New  Tork.    June  7, 1887.) 

1.  Ships  and  Shippiho — Carriaub  or  Goods— Bill  of  Ladiro — DisoHAmn  or  Caboo. 
Where  goods  were  shipped  in  a  vessel,  carrying  a  general  cargo,  under  a  bill  of 
lading  providing  tliat  tlie  goods  should  be  at  owner's  risk  as  soon  as  delivered  from 
the  (aclcles  of  the  vessel ;  tliat  the  vessel  should  have  "the  option  of  discharging 
the  cargo  at  New  York  or  Brooklyn;  "  and  that  theconsigneesof  the  goods  should 
"pay  cliarires  thereon  as  expressed  in  margin,"  viz.,  landing  and  wharfinger's 
charges,  including  storage  on  wharf:  held,  that  the  vessel  had  a  right  to  discharge 
the  goods  npon  a  whan,  although  the  owoera  and  consignees  desired  to  receive 
theni  in  lighters. 

3.  WBABriHOBR's  CbaBOSS— LlABILITT  OF  CoHStOKBB— FbIVITT  OF  CONTRAOI. 

If  a  bill  of  lading  authorizes  the  carrier  to  deliver  the  canzo  upon  a  wharf  of  his 
selection,  subject  to  the  payment  by  the  consignee  of  wharfinger's  cliarges  at  spec- 
ified rates,  the  con8ii;nee  will  become  liable  for  such  charges  directly  to  the  owner 
of  a  wharf  upon  which  the  cargo  is  discharged  pursuant  to  the  bill  of  lading,  al- 
though, at  the  time  of  such  discharge,  the  consignee  demands  that  the  cargo  be  de- 
livered directly  into  lighteis,  instead  of  oo  the  wharf. 
8.  Samb — Statctoby  Rbqulatioh. 

The  provision  ol'  Laws  N.  Y.  1872.  o.  320,  J  2,  that  it  shall  be  lawfbl  for  the  own- 
fers  or  lessees  of  any  pier,  wharf,  etc.,  in  New  York  or  Brooklyn,  to  charge  five  cents 
per  ton  on  all  goods  remaining  on  his  pier  for  every  day  after  the  expiration  of  24 
hours  f^om  the  time  such  goooi  shall  have  been  deposited  on  the  wharf,  is  not  to 
be  construed  to  prohibit  the  owner  of  a  wharf  from  entering  into  a  contract  for  the 
landing  and  deposit  of  goods  upon  his  wharf  upon  such  terms  as  may  be  agreed 
upon  between  himself  and  the  owner  of  the  goods. 

The  plaintiffs  were  owners  of  certain  wharves,  piers,  and  warehouses  at  the 
foot  of  Joraleraon  street,  in  the  city  of  Brooklyn,  within  the  port  of  New 
York,  erected  on  land  under  water  within  the  boundaries  mentioned  in  chap- 
ter 156  of  the  Laws  of  1848,  and  chapter  254  of  the  Laws  of  1860.  The  de- 
fendants were  owners  and  consignees  of  certain  cargoes  of  sugai-  imported 
from  Havana  by  Ward's  line  of  steamera,  between  November,  1880,  and  No- 
vember, 1882,  which,  upon  the  arrival  of  the  vessels  transporting  the  same, 
were  landed  by  the  carrier  upon  the  plaintiff's  wharves,  and  were,  within  24 
hours  thereafter,  delivered  by  them  to  the  defendants.  The  sugars  were 
transported  from  Havana  to  New  York  under  bills  of  lading  by  which  the 
carrier  agreed  to  carry  them  from  Havana  to  the  port  of  New  York,  "to  be 
there  delivered,  within  reach  of  the  steam-ship's  tackles,  unto  Messrs.  Have- 

■Affirming  35  Hun,  668. 
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mejer  and  Elder,  or  his  or  tbeir  assigns, "  upon  payment  by  the  consignees  of 
the  freight  and  primage  specified.  This  primary  clause  in  the  bill  of  lading 
was  followed  by  a  provision  out  of  which,  and  the  action  of  the  carriers  there- 
under, arises  the  present  controversy.  That  provision  is  as  follovrs:  "It  is 
expressly  stipulate  that  the  articles  named  in  this  bill  of  lading  shall  be  at  the 
risk  of  the  owner,  shipper,  or  consignee  thereof,  as  soon  as  delivered  from  the 
tackles  of  the  steamer  in  the  aforesaid  port  of  New  York,  (steamer  has  option 
of  discharging  cargo  at  New  York  or  Brooklyn,  consignees  of  cargo  to  pay 
charges  thereon  as  expressed  in  the  margin,)  and  they  shall  be  received  by  the 
consignee  thereof,  package  by  package,  as  so  delivered,"  etc.  In  the  margin 
-of  the  respective  bills  of  lading  is  this  printed  notation :  "Landing  and  wharf- 
inger's charges,  including  storage  on  wharf  not  exceeding  six  days,  17  cts.  per 
hhd.,  15  cts.  per  fee,  8  cts.  per  box,  and  4  cts.  per  bag,  commencing  imme> 
diately  upon  delivery  from  steamer."  The  vessels  on  which  the  sugars  were 
shipped  carried  general  cargoes;  and  on  reaching  New  York  stopped,  in  the 
first  instance,  at  the  regular  pier  of  the  company  in  New  York  at  the  foot  of 
Wall  street,  and  there  discharged  light  cargo  other  than  sugar,  and  thence 
proceeded,  under  the  option  reserved  in  the  bill  of  lading,  to  the  wharves  of 
the  plaintiffs  in  Brooklyn,  and  there  delivered  the  sugars.  The  defendants 
were  ready  with  lighters  to  receive  the  sugars  from  the  vessels,  and  demanded 
that  they  should  be  delivered  directly  into  the  lighters.  They  were,  how- 
ever, delivered  upon  the  wharf,  and  not  directly  into  the  lighters,  for  the 
convenience  of  the  steamers  in  sorting  the  defendants'  sugars  from  other 
goods  and  sugars  on  the  vessels;  the  cargoes  in  most  cases  including  other 
sugars  tiian  the  defendants'.  This  action  is  brought  to  recover  the  landing 
and  wharfinger's  charges  at  the  rate  expressed  in  the  bills  of  lading. 
John  E.  Parsons,  for  appellants.    «J.  P.  Nash,  for  respondents. 

Andrews,  J.  The  defense  to  this  action  on  the  merits.  If  it  has  any  foun- 
dation, rests  upon  the  assertion  by  the  defendants  of  the  right  to  disregard 
and  repudiate  their  written  contract  contained  in  the  bills  of  lading  to  pay 
landing  and  wharfinger's  fees  at  the  rate  specified  in  the  margin  of  the  bills, 
although  the  carriers  exercised  their  option  to  discharge  the  sugars  in  Brook- 
lyn. It  is  manifest  that  this  defense  cannot  be  maintained  upon  the  ordinary 
and  general  rules  applicable  to  contracts.  The  option  reserved  by  the  carrier 
to  discharge  the  sugars  in  Brooklyn  contemplated  a  delivery  upon  a  wharf  in 
case  the  option  was  exercised,  as  is  shown  by  the  notation  in  the  margin  of 
the  bills.  It  is  inferable  from  the  agreed  facts  that  tlie  option  was  reserved 
by  the  carriers  for  their  convenience  in  unloading  and  assorting  cargo.  At 
all  events,  the  shippers,  by  the  bills  of  lading,  assented  to  this  mode  of  deliv- 
ery, and  they  had  no  right  to  insist  that  for  their  convenience  the  sugars 
should  be  delivered  from  the  side  of  the  ship.  The  parties  to  the  contract  not 
only  made  a  special  agreement  as  to  the  mode  of  delivery,  but  they  fixed,  by 
the  same  agreement,  the  amount  which  the  shipper  or  consignee  should  pay 
for  landing  and  wharfinger's  charges  in  case  the  carriers  elected  to  discharge 
the  sugars  in  Brooklyn.  It  is  plain  that  this  agreement  also  was  within  the 
general  competency  of  contracting  parties,  and  was  binding  upon  the  defend- 
ants, unless  they  are  freed  from  liability  to  perform  their  contract  upon  some 
special  ground. 

It  is  claimed  that,  assuming  the  contract  was  valid  and  enforceable  between 
the  carriers  and  the  defendants,  there  was  no  privity  between  the  plaintiffs 
and  defendants  which  will  support  an  action  by  the  plaintiffs  to  recover  the 
stipulated  compensation.  It  is  unnecess»ry  to  invoke  the  doctrine  of  Law- 
renee  v.  Fox,  20  N.  Y.  268,  in  order  to  support  the  judgment  below;  and  it  is 
not  important  to  consider  whether  the  doctrine  of  that  case  is  applicable. 
The  plaintiffs  came  into  possession  of  the  sugars  through  a  delivery  by  carri- 
«rs  duly  authorized  by  the  shippers  and  consignees  to  make  delivery  on  such 
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wharf  in  Brooklyn  as  the  carriers  might  select,  subject  to  the  payment  by  the 
consignees  of  wharfinger's  fees  at  a  specified  rate.  The  receipt  of  the  cargo 
on  the  wharf  was  in  legal  effect  a  service  rendered  by  the  plaintiffs  for  the  de- 
fendants, upon  the  employment  of  the  carriers  duly  authorized  to  contract  in 
behalf  of  the  defendants,  for  the  service  at  the  rates  agreed  upon  in  the  bill  of 
lading.  The  defendants  were  parties  to  the  bills  of  lading.  The  plaintiifs 
received  the  goods  under  the  terms  expressed  therein,  and  thereby  became  en- 
titled to  enforce  the  contract  made  for  the  benefit  of  such  wharfinger  as  should 
render  the  contemplated  service.  In  general,  a  bill  of  lading  is  binding  upon 
and  protects  all  persons  who  by  means  of  or  under  it  become  the  owners  or 
custodians  of  the  goods.  See  Whitioorth  v.  Srie  R.  Co.,  87  N.  T.  413;  Morse 
V.  Pesant,  41*  N.  T.  16;  The  Delaware,  14  Wall.  579. 

But  the  defendants  mainly  rely  for  their  defense  upon  the  act,  chapter  320 
of  the  laws  of  1872,  entitled  "An  act  to  amend  an  act  in  relation  to  the  rates 
of  wharfage,  and  to  regulate  piers,  wharves,  bulk-heads,  and  slips  in  the  cities 
of  New  York  and  Brooklyn,  passed  May  6,  1870."  The  first  section  of  the 
act  prescribes  the  rates  of  wharfage  and  dockage  within  the  cities  of  New 
York  and  Brooklyn.  Wharfage  is  a  charge  against  a  vessel  for  lying  at  a 
wharf,  and  is  not  a  charge  for  caring  for  the  goods.  The  plaintiffs  are  not 
seeking  to  recover  wharfage,  and  the  first  section  of  the  act  has  tlierefore  no 
direct  bearing  upon  the  present  controversy.  But  it  is  claimed  that  by  the 
second  section  the  defendants  had  the  right  to  have  the  sugars  remain  on  the 
plaintiff's  wharf  for  a  period  not  exceeeding  24  hours  without  charge.  The 
second  section  is  as  follows:  "It  shall  be  lawful  for  the  owners  or  lessees  of 
any  pier,  wharf,  or  bulk-head  within  the  cities  of  New  York  and  Brooklyn  to 
charge  and  collect  the  sum  of  five  cents  per  ton  on  all  goods,  merchandise, 
and  materials  remaining  on  the  pier,  wharf,  or  bulk-head  owned  or  leased  by 
him  for  every  day  after  the  expiration  of  twenty-four  hours  from  the  time 
such  goods,  merchandise,  and  raateiials  shall  have  been  left  or  deposited  on 
such  pier,  wharf,  or  bulk-head,  and  the  same  shall  be  a  lien  thereon."  It 
will  be  observed  that  the  section  does  not  in  terms  prohibit  wharfingers  from 
entering  into  special  contracts  for  the  use  of  their  wharves  for  the  storage  or 
deposit  of  goods  thereon  during  the  first  24  hours.  It  simply  declares  it  to  be 
lawful  for  owners  or  lessees  of  wharves  or  piers  to  charge  the  rate  specified 
upon  goods  remaining  thereon  more  than  24  hours.  The  public  wharves  in 
New  York  and  Brooklyn  are,  in  general,  extensions  of  public  streets,  and  the 
second  section  of  the  act  may  have  been  enacted  for  the  protection  of  wharf- 
ingers on  the  public  wharves  against  the  annoyance  and  obstruction  which 
might  be  occasioned  by  the  accumulation  of  goods,  merchandise,  and  mate- 
rials thereon,  and  to  furnish  a  motive  to  the  owner  of  property  for  its  prompt 
removal.  This  view  is  quite  consistent  with  the  course  of  legislatjon  and  the 
decisions.  But,  however  this  may  be,  we  think  the  statute  cannot  be  con- 
strued to  prohibit  the  owner  of  a  private  wlmrf  from  entering  into  a  contract 
for  the  landing  and  deposit  of  goods  upon  his  wharf  upon  such  terms  as  may 
be  agreed  upon  between  himself  and  the  owner  of  the  gooda,  nor  can  it  be 
construed  as  requiring  him  to  store  goods  for  any  period  of  time  withoutcom- 
pensation.  Assuming  that  such  a  regulation  would  be  within  the  competency 
of  the  legislature,  as  to  which  we  express  no  opinion,  nevertheless  the  inten- 
tion of  the  legislature  to  exercise  such  an  exceptional  powercimnut  be  inferred 
from  the  language  of  the  act  of  1872.  The  act  can  have  scope  and  effect 
without  imputing  to  the  legislature  the  design  attributed  to  it  by  the  defend- 
ants.   See  Wetmore  v.  Brooklyn  Qas-Light  Co.,  42  N.  Y.  884. 

We  think  the  plaintiffs  were  entitled  to  maintain  the  action,  and  that  the 
Judgment  should  be  affirmed. 

(All  concur.) 
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(106  N.  T.  1) 

Mator,  Eto.  ,  or  THE  Gnrr  of  Kbw  York  e.  Stasin  and  others.' 
(CtH4r(  ^  Appeal!  iff  New  York.    June  7, 1887.) 

t.  FiBRY— CaBRIAQS  or  GOODB. 

The  proprietor  of  a  strictly  ferry  bnainess  is  not  necessarily  a  common  carrier  of 
property,  and  is  bound  only  to  due  care  and  diligence  as  to  property  transported 
with  the  owner;  bnt  if  he  combines,  as  is  fk-equently  the  case,  with  the  business  of 
a  ferry-man,  the  carrying  of  merchandise  without  tha  presence  of  the  owner,  he  is 
bound  by  the  obligations  of  a  common  carrier  as  to  such  property,  includiug  the 
obligation  to  carry  all  merchandise  delivered  to  hiiu. 

3.  Samk— Invasion  of  Right— Behedy. 

The  right  to  run  a  public  ferry  for  tolls  is  dependent  upon  a  license  ttova  the 
soverdgn,  and  aslnTasion  of  such  right  gives  the  rightful  owner  thereof  a  right  of 
action  for  damages,  and  is  also  restrainable  by  injunction. 
8.  Saux— Fbrbt  Righib  ih  New  Tobx  Cttt. 

The  Montgonierie  charter  of  1730,  2  15,  conferred  upon  the  dty  of  New  York  not 
only  the  political  right  to  establish  and  regiilat«  ferries  to  and  from  allparts  of 
Manhattan  island,  but  the  ;7ro;)CT^y  in  all  such  ferry  fi-anchises ;  and  thephrase"the 
opt>osite  shore  all  around  the  same  island,"  in  said  sectioi-  'ncludes  the  shores  of 
Staten  island,  as  well  as  those  of  Long  island  or  New  Jersty.  Subseouent  legisla- 
tion has  not  deprived  the  city  of  its  exclusive  right  of  property  in  toe  feriy  fran- 
chises between  it  and  Staten  island,  or  its  right  to  establiso,  control,  and  receive  the 
revenues  of  all  the  ferries  between  the  two  places. 

4.  Samk — Bulk  op  Constrdctioh  of  Grants. 

The  rule  of  the  common  law  that  all  gratuitous  grants  by  the  sovereign  of  exclu- 
sive privileges  and  franchises  are  to  be  strictly  construed  against  the  grantee,  and 
in  favor  of  the  government  or  the  public,  is  not  fully  applicable  to  the  grant  of  a 
ferry  franchise,  which  is  never  without  consideration,  for  it  imposes  upon  the 
grantee  the  obligation  of  maintaining  a  ferry  suitable  for  the  public  convenience. 
6.  Same — Acts  of  Parties. 

Where  the  language  of  a  grant  is  ainbignous,  resort  may  be  had  to  the  practical 
interpretation  given  to  the  grant  by  the  subsequent  acts  and  conduct  of  the  parties 
in  reference  thereto  j  but  tnia  rule  does  not  apply  to  the  construction  of  grante  of 
franchises  to  run  femes  between  New  York  city  and  Staten  island,  made  from  time 
to  time,  since  the  date  of  the  Montgomerie  charter,  there  being  nothing  in  the  con- 
temporaneous or  subsequent  treatment  of  th<>se  ferries  by  the  city,  or  in  the  prac- 
tical construction  of  the  grant  contained  in  said  charter,  as  evidenced  by  the  acts 
of  the  city,  or  of  the  sovereign,  which  in  any  way  can  limit  the  fair  import  of  tha 
language  contained  in  the  grant. 

6.  Same— Lease  of  Fbascbise— Attack  ok  Vauditt— Usobfbb*. 

Usurpers  of  a  ferry  franchise  held  under  lease  from  the  city  cannot  assail  the 
validity  of  the  lease.  As  against  such  persons,  it  is  enough  that  ferries  are  in  fact 
established  and  operated ;  the  duty  of  the  city,  as  owAer  of  the  franchise,  being 
thus  discharged. 

7.  Same— RsraAisiso  Decrei— Scops  of. 

Where  the  usnrper  of  a  ferry  franchise  carries  on,  in  connection  with  the  ferry 
business,  a  carrying  trade  under  a  coasting  license,  a  judgment  restraining  it  trota 
transporting  property  merely  as  freight,  not  accompanied  by  the  owner,  as  well  as 
restraining  the  further  operation  of  the  ferry,  is  too  broad. 

Appeal  from  general  term.  First  department 

This  action  was  commenced,  to  restrain  the  defendants  from  maintaining 
and  operating  a  ferry  between  the  city  of  New  York  and  Staten  island.  The 
plaintiffs  allege  in  their  complaint  that,  nnder  what  is  called  the  "Montgom- 
erie Charter,"  the  city  of  New  Yorli  has  the  exclusive  ownership  of  the  terry 
franchises  between  it  and  Staten  island,  and  the  exclusive  right  to  establish 
and  legulate  the  ferries,  with  power  to  let,  sell,  or  otiierwise  dispose  of  them; 
that,  in  violation  of  its  rights,  the  defendants  were  operating  a  ferry  between 
New  York  and  Staten  island,  and  that  they  tlius  intercepted  and  unlawfully 
appropriated  profils,  rents,  and  ferriage  fees  which  belonged  to  it;  that,  be- 
fore the  commencement  of  the  action,  it  had  duly  established  a  ferry  between 
it  and  8tat€n  island,  which  it  had  leased  to  the  Staten  Island  Rapid  Transit 

^Affirming  42  Unn,  M8, 
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BaJJroad  Company  for  a  term  of  years  expiring  on  the  first  day  of  May,  1893, 
and  that  under  and  in  conBideration  of  such  lease  it  received  from  the  rail- 
road company  an  annual  rent  of  810,000  for  whtirf  privileges,  together  with 
14J  per  centum  of  the  gross  receipts  of  the  ferry  franchise;  that,  by  reason 
of  the  unlawful  operation  of  the  ferry  by  the  defendants,  the  revenues  and 
profits  of  the  ferry  established  and  leased  by  it  were  seriously  diminished; 
and  that,  unless  tlie  defendants  were  restrained  from  their  unlawful  opera- 
tion of  the  ferry,  it  would  suffer  great  damage  and  injury;  and  the  plaintiffs 
prayed  judgment  that  the  defendants,  and  each  and  every  of  them,  and  their 
agents  and  servants,  be  restrained  by  the  order  and  injunction  of  the  court 
from  operating  a  ferry  between  the  city  and  Staten  island,  and  that  an  ac- 
count might  be  taken  of  the  damages  suffered  by  the  city  by  reason  of  the 
unlawful  operation  of  the  ferry  by  the  defendants.  Besides  other  matters 
and  defenses  alleged,  in  their  several  answers  the  defendants  put  in  issue  the 
claim  of  the  city  of  the  exclusive  ownership  of  the  ferry  franchise  between  it 
and  Staten  island,  and  its  exclusive  right  to  lease  the  ferries,  and  denied  that 
they  were  operating  any  ferry,  and  alleged  that  they  were  engaged  in  the 
transportation  of  goods,  merchandise,  and  passengers  upon  the  public  waters 
between  Staten  island  and  New  York,  with  steam-boats  duly  enrolled  and 
licensed  under  tlie  laws  of  the  United  States  for  carrying  on  a  coasting  trade. 

The  issues  thus  framed  were  brought  to  trial  at  a  special  term  of  the 
supreme  court,  which  decided  the  case  in  favur  of  the  plaintiffs  as  against 
tlie  Independent  Steam-Boat  Company,  and  dismissed  the  complaint  as  to  the 
other  defendants.  A  judgment  was  entered  against  the  Independent  Steam- 
Boat  Company  perpetually  restraining  it  from  operating  any  ferry  between 
the  city  and  Staten  island,  and  adjudging  that  it  should  pay  to  the  city,  for 
the  damages  caused  to  it  for  its  unlawful  acts,  the  sum  of  $338.73,  besides 
the  costs  of  the  action.  From  the  judgment  entered  upon  the  decision  of  the 
special  term  against  it,  the  Independent  Steam-Boat  Company  appealed  to 
the  general  term,  and  the  plaintiffs  appealed  from  so  much  of  the  judgment 
as  was  adverse  to  them,  and  the  general  term  affirmed  the  judgment.  Then 
the  plaintiffs  and  the  Independent  Steam-Boat  Company  both  appealed  to 
this  court. 

Noah  Davts,  James  MoNamee,  and  Adolph  L.  Pinaoffn,  for  appellants. 
James  C.  Carter  and  W.  W.  MaoFarland,  for  respondents. 

£  ABi.,  J.  In  the  consideration  of  this  case  it  is  important  first  to  determine 
what  a  ferry  is.  In  a  general  sense,  it  is  a  highway  over  narrow  waters.  In 
2  Washburnon  Real  Property  (Sd  Ed.  269)  it  is  said:  "Ferries— that  is.  rights 
of  carrying  passengers  across  streams  or  bodies  of  water  or  arms  of  tlie  sea, 
from  one  point  to  another,  for  a  compensation  paid  by  way  of  a  toll — are  by 
common  law  deemed  to  be  franchises,  and  cannot  in  England  be  set  up  with- 
out the  king's  license,  and  in  this  country  without  a  grant  of  the  legislature 
as  representing  the  sovereign  power,  and  do  not  belong  to  the  riparian  pro- 
prietors of  tlie  soil."  A  ferry  franchise  is  property,  an  incorporeal  heredita- 
ment, and  as  sacred  as  other  property,  {Conway  v.  Taylor's  Ex'r,  1  Black, 
603;)  and  the  right  to  a  ferry  does  not  depend  upon  tlie  riglit  to  or  the  prop- 
erty in  the  waters  over  which  it  passes,  or  in  the  soli  underthe  water,  or  upon 
the  shore  at  either  end  of  the  ferry.  In  re  Fay,  15  Pick.  243,  253.  A  ferry 
is  a  continuation  of  the  highway  from  one  side  of  the  water  over  which  it 
passes  to  the  other,  and  is  for  the  transportation  of  passengers  or  of  travelers, 
with  their  teams  and  vehicles,  and  such  other  property  as  they  may  carry  or 
have  with  them.  Broadnax  v.  Baker,  4)4  N.  C.  675.  In  a  strictly  ferry  busi- 
ness, property  is  always  transported  only  with  the  owner  or  custodian  thereof; 
and  ferry-men  who  do  nothing  but  a  ferry  business,  and  have  nothing  but  a 
ferry  francliise,  are  bound  to  transport  no  other  property;  and,  in  the  trans- 
portation of  persons  with  their  property,  they  are  not  under  the  obligations  of 
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a  common  carrier,  but  are  bound  only  to  dtie  care  and  diligence.  Wyckoff  v. 
Queens  Co.  Ferry  Co.,  52  N.  Y.  82.  But  tbey  may  combine,  and  usually  do 
combine,  with  the  ferry  business  the  business  of  a  common  carrier,  carrying 
freight  and  merchandise  without  the  presence  of  the  owner  or  custodian,  like 
other  carriers  engaged  in  the  transportation  of  such  freight;  and,  as  to  such 
freight,  they  are  uuder  the  duties  and  obligations  of  a  common  carrier.  As 
ferry-men  they  are  under  a  public  duty  to  transport,  with  suitable  care  and 
diligence,  all  persons  with  or  without  their  vehicles  and  other  property;  and 
as  common  carriers  it  is  their  duty  to  carry  all  freight  and  merchandise  deliv- 
ered to  them. 

No  one  has  the  right  to  set  up  a  public  ferry,  and  charge  tolls  for  the  trans- 
portation of  persons  and  property,  without  the  license  of  the  sovereign ;  and  at 
common  law  it  is  believed  that  one  so  doing  was  guilty  of  a  crime,  anil  he 
could  be  proceeded  against  by  writ  of  quo  warranto;  and  so,  by  our  Penal 
Code,  it  is  enacted  that  "a  person  who  maintains  a  ferry  for  profit  or  hire 
upon  any  waters  within  this  state,  without  authority  of  law,,  is  punishable  by 
a  line  not  exceeding  twenty-five  dollars  for  each  time  of  crossing  or  running 
such  ferry."  Sfction  416.  And  any  person  who  invades  the  franchise  of 
another  by  running  a  ferry  Is  liable  to  any  damage  he  causes  such  other  per- 
son, and  may  be  restrained  by  the  judgment  of  a  competent  court.  The  owner 
of  a  ferry  franchise  is  bound  to  exercise  his  franchise  for  the  public  conven- 
ience; and,  if  he  fails  to  do  so,  his  franchise  may  be  forfeited  by  the  sover- 
eign for  non-user,  and  at  common  law  he  could  be  indicted.  If  he  fails  to  es- 
tablish and  maintain  a  ferry,  he  could  not  in  a  civil  action  restniin  any  other 
person  from  operating  the  ferry,  or  recover  any  but  nominal  damages  for  his 
so  doing.  Ko  court  would  restrain  the  operation  of  a  ferry  which  was  de- 
manded by  the  public  convenience,  simply  because  the  franchise  belonged  to 
another  who  neglected  or  refused  to  use  it.  So,  also,  if  the  owner  of  an  ex- 
clusive ferry  franchise  does  not  establish  sufiScient  accommodations  for  the 
public,  he  may  be  proceeded  against  by  the  sovereign,  and  compelled  to  dis- 
charge his  public  duties,  or  his  franchise  may  be  forfeited.  It  is  therefore 
undisputed  that  if  the  plaintiffs  have  the  ferry  franchise  which  they  claim, 
and  the  defendant  the  Independent  Steam-Boat  Company  had  established  and 
was  engaged  in  operating  a  ferry  between  New  York  and  Staten  island,  then 
this  judgment  was  right,  and  ought  to  be  affirmed. 

Manhattan  Island,  afterwards  the  city  of  New  York,  is  an  island  formed  by 
the  Hudson  river  on  the  one  side,  and  Spuyten  Duyvel  creek  and  the  Harlem 
and  East  rivers  on  the  other  sides;  and  Staten  island  is  in  the  waters  south 
of  New  York,  the  nearest  point  of  which  is  about  five  miles  from  Manhattan 
island.  It  is  about  fourteen  miles  in  length,  eight  miles  in  width  at  its  widest 
point,  and  contains  about  fifty  square  miles. 

The  first  charter  of  the  city  of  New  York  was  granted  by  Gov.  Nicolls  on  the 
twelfth  of  June,  1665,  but  it  contained  nothing  on  the  subject  of  ferries.  On 
the  twenty-seventh  of  April,  1686,  Thomas  Dongan,  lieutenant  governor  of  New 
York  under  King  James  II.,  gave  to  the  city  of  New  York  what  is  known  as 
the  "Bongan  Charter,"  granting  a  ferry  which  had  before  been  established, 
now  known  as  "Fulton  Ferry,"  from  New  York  city  to  Long  island, defining 
the  boundaries  and  jurisdiction  of  the  city,  and  granting  full  power  "to  es- 
tablish, appoint,  order,  and  direct  the  establishing,  making,  laying  out,  order- 
ing, amending,  and  repairing  of  all  streets,  lanes,  alleys,  highways,  water- 
courses, ferry,  and  bridges  in  and  throughout  the  said  city  of  New  York  and 
Manhattan's  island. "  On  the  twenty-third  of  January,  1708,  Cornelius  Seber- 
ingh,  of  Nassau,  now  Long  island,  presented  to  Viscount  Canbury,  governor 
of  the  provinces  of  New  York  and  New  Jersey,  a  petition,  indorsed  by  many 
citizens,  for  letters  patent  for  another  fen'y  between  the  city  and  Nassau 
island  to  the  south  of  Fulton  ferry.  On  the  fifth  of  February,  1708,  the 
mayor,  aldermen,  and  commonalty  of  the  city  of  New  York  presented  their 


Digitized  by 


Google 


684  NORTBSABTEBM  REFOBTEB.  [N.Y. 

petition  to  Got.  Canbnry  protesting  against  the  grant  of  any  feny  as  prayed 
for  by  Seberingh,  on  the  g^unrl  that  the  ferry  between  the  city  and  Nassau 
island  had  been  theretofore  granted  to  them  by  the  crown  and  was  now  their 
property,  and  that  to  grant  the  petition  of  Seberingh  would  destroy  their 
ancient  ferry,  and  remove  the  chief  income  and  support  of  the  corporation. 
This  petition  led  to  the  refusal  of  Seberingh's  request,  and  a  petition  of  the 
city,  presented  April  8,  1708,  effected  the  granting  of  what  is  known  as  the 
"C^nbury  Charter,"  dated  April  19,  1708.  That  charter  was  asked  for  and 
granted  upon  the  theory  previously  express^  in  a  petition  by  the  mayor,  al- 
dermen, and  commonalty  to  Gov.  Canbury  in  1702,  that  the  Dongan  charter 
gave  only  one  ferry  which  extended  beyond  the  limits  and  jurisdiction  of  the 
city.viz.,  the  one  now  called  "  F  ulton  Ferry ; "  and  the  Canbury  charter  there- 
fore'extended  that  grant  so  as  to  include  the  land  under  water  to  high-water 
mark  on  the  Nassau  island  side  as  far  south  as  Bed  Hook,  and  the  right  to  es- 
tablish other  ferries  between  the  shores  of  Manhattan  and  Nassau  islands  as 
far  south  as  that  point.  On  the  sixth  of  November,  1712,  the  petition  of 
John  Dove  and  John  Bellue,  of  Riclimond  county,  which  embraced  Staten 
island,  to  Robert  Hunter,  governor  of  the  provinces  of  New  York  and  New 
Jersey,  praying  for  a  license  to  the  end  that  they  might  not  be  molested  in 
operating  their  feri-y  from  Sand  Bay,  on  the  easternmost  part  of  Richmond 
county,  to  New  York  city.  Long  island,  and  other  adjacent  places,  was  read 
in  the  governor's  council.  It  is  apparent  that  the  ferry  was  already  in  opera- 
tion. On  April  2,  1713,  Gov.  Hunter  directed  the  preparation  of  letters  pat- 
ent to  the  petitionei-s  for  a  ferry  as  prayed  for,  between  Staten  island  and 
New  York  city,  and  Staten  island  and  Long  island,  for  a  term  of  20  years; 
and  on  that  day  such  letters  patent,  with  the  right  to  receive  ferriage  fees, 
were  accordingly  granted  to  Dove  and  Bellue. 

In  1780  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York 
petitioned  John  Montgoraerie,  governor  of  the  provinces  of  New  York  and 
New  Jersey,  for  a  new  charter  confirming  and  adding  to  their  rights  and  priv- 
ileges. In  their  petition  they  represented  that  the  city  "had  grown  large 
and  populous,  and  had  a  fair  prospect  of  a  numerous  accession  of  inhabit- 
ants;" and  among  other  things,  they  prayed  that  "the  corporation  aforesaid 
may  have  the  sole  power  and  authority  of  appointing  ferries  around  this  island, 
with  the  profits,  l>enefits,  and  advantages  arising  therefrom,  with  such  fees  as 
sliall  be  regulated  by  act  of  assembly."  Thereafter  the  governor's  council 
agreed  that  the  petition  as  presented  should  be  granted,  with  some  modifica- 
tions. The  petition  as  to  the  ferries  was  agreed  to,  except  that  the  fees  of 
ferriage  should  be  appointed  by  the  governor  and  council,  or  by  act  of  assem- 
bly. Thereupon  Gov.  Montgomerie  directed  his  majesty's  attorney  general 
for  the  province  of  New  York  to  prepare  a  patent  for  a  charterto  the  city  pur- 
suant to  the  petition,  and  the  report  of  the  council  thereon  made,  and  allowed 
and  approved  by  the  governor.  Thereafter,  in  the  same  year,  the  letters  pat- 
ent caUed  the  "Montgomerie  Charter"  were  executed  under  the  great  seal  of 
the  province  of  New  York,  and  delivered  to  the  city  of  New  York.  That 
charter,  among  other  things,  contained  in  section  15  the  following  provision: 
"And  we  do  further,  for  us,  our  heirs  and  successors,  give,  grant,  and  con- 
firm unto  the  mayor,  aldermen  and  commonalty  of  the  said  city  of  New  Yoife, 
and  their  successors  forever,  that  the  common  council  of  the  said  city  for  the 
time  being,  or  the  major  part  of  them,  (but  no  other  person  or  persons  whom- 
soever without  the  consent,  grant,  or  license  of  the  said  common  council  of 
the  said  city  forthe  time  being,  or  the  major  partof  them,^  from  time  to  time, 
and  at  all  times  hereafter,  shall  and  may  have  the  sole,  full,  and  whole  power 
and  authority  of  settling,  appointing,  establishing,  ordering,  and  directing, 
and  shall  and  may  settle,  appoint,  establish,  order,  and  direct,  such  and  so 
many  ferries  around  Manhattan's  island,  alias  New  York  island,  for  the  car- 
rying and  transporting  people,  horses,  cattle,  goods,  and  chattels  from  the  said 
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island  of  Manhattan's  to  Nassau  island,  and  from  thence  back  to  Manhat- 
tan's; and  also  from  the  said  Island  Manhattan's  to  any  of  the  opposite  shores 
all  aronnd  tlie  same  island,  in  such  and  so  many  places  as  the  said  common 
council,  or  the  major  part  of  them,  shall  think  fit,  who  have  hereby  likewise 
full  power  to  let,  set,  or  otherwise  dispose  of,  all  or  any  of  suoh  ferries  to  any 
person  or  persons  whomsoever;  and  the  rents,  issues,  profits,  ferriages,  fees, 
and  other  advantages  arising  and  accruing  from  all  and  every  such  ferries, 
we  do  hereby  fully  and  freely,  for  us,  our  heirs  and  successoi-s,  give  and  grant 
unto  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York,  afore- 
said, and  their  successors,  forever,  to  have,  take,  hold,  and  enjoy  the  same  to 
their  own  use.  without  being  accountable  to  us,  our  heirs  or  successors,  for 
the  same,  or  any  part  thereof." 

The  sovereign  was  competent  to  grant,  and  the  city  to  receive,  the  ferry 
franchise.  Such  a  franchise  is  property,  and  the  sovereign  power  is  just  as 
able  to  make  an  unrevocable  grant  of  it  as  of  any  other  property.  If  it  can 
grant  a  ferry  franchise  for  a  term  of  years,  it  can  do  so  forever.  By  so  doing 
it  does  not  part  with  any  political  or  governmental  function.  It  still  may 
regulate  the  conduct  of  the  ferry  for  the  public  good,  and  control  the  tolls  to 
be  charged;  and  it  can  resume  the  proprietary  right  in  the  franchise  only  by 
exercising  the  right  of  eminent  domain,  or  by  forfeiture  enforced  through  reg- 
ular judicial  proceedings.  By  this  grant  the  city  did  not  merely  receive  the 
political  right  to  establish  and  regulate  ferries,  but  it  received  the  property  in 
the  ferry  franchises  as  it  received  the  other  property  granted  to  it  by  its  va- 
rious charters;  and  we  do  not  And  any  evidence  in  the  record  that  what  it  so 
received  it  has  ever  lost  or  been  deprived  of. 

The  principal  point  to  be  determined  in  this  case  is  the  meaning  of  the 
words  contained  in  the  fifteenth  section,  "the  opposite  shore  all  around  the 
same  island;"  the  contention  of  the  defendants  being  that  the  shores  of  Staten 
island  are  not  opposite  shores  within  the  meaning  of  the  grant.  At  the  date 
of  the  Montgomerie  charter,  Staten  island  contained  about  1,300  inhabitants, 
and  the  city  of  New  York  about  8,000.  New  York  was  then  a  growing  and 
enterprising  city,  with  a  brilliant  future  before  it,  and  there  was  no  other  or- 
ganized community  of  any  considerable  importance  in  its  vicinity.  It  was  an 
island  to  be  reached  only  by  crossing  the  waters  which  surrounded  it.  The 
ferry  which  it  already  owned  to  Long  island  yielded  a  large  share  of  the  rev- 
enue needed  for  the  expenses  of  the  city  government.  There  had  been  otherap- 
plications  by  individuals  for  ferry  franchises  which  miglitandprobsldy  would 
interfere  with  the  revenues  which  the  city  was  then  receiving,  and  which 
might  divert  revenues  which  were  needed  by  the  city,  or  might  come  to  it, 
for  its  municipal  expenses,  if  it  owned  and  could  control  all  the  ferry  fran- 
chisee around  the  city.  There  was  just  as  much  reason  for  bestowing  upon 
the  dty  all  the  ferry  franchises  around  it  as  the  ferry  franchises  to  Long 
island.  There  was  no  rea.son  whatever,  while  confening  upon  it  all  the  other 
ferry  franchises,  for  excepting  those  between  it  and  Staten  island.  A  ferry 
was  already  in  existence  between  it  and  that  island,  and  hence  the  ferry  fran- 
chises between  it  and  that  island  could  not  have.escaped  the  attention  of  those 
who  asked  for  and  who  made  the  grant.  In  its  petition  the  corporation  prayed 
tor  the  exclusive  feny  franchises  "around  the  island."  The  minutes  of  the 
governor's  council  show  that  the  language  of  the  petition  was  carefully  scru- 
tinized, and  they  recommend  that  the  exclusive  ferry  franchises  "around  the 
island,"  without  any  limitation  or  qualification,  should  be  g^rmted.  The  gov- 
ernor approved  of  the  action  of  his  council,  and  ordered  the  attorney  general 
to  prepare  a  grant  in  pureuance  thereof.  There  is  no  indication  whatever 
that  he  intended  to  make  any  change  in  what  the  council  had  thus  agreed  to 
and  recommended;  and  the  inference  is  that  the  attorney  general,  having  no 
independent  authority  of  his  own  to  vary  or  limit  the  terms  of  the  proposed 
grant,  meant  to  embody  in  the  grant  or  charter  what  the  governor  and  coun- 
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cil  had  agreed  to.  He  was  ordered  to  prepare  a  charter  giving  to  the  city  the 
exclusive  ferry  franchises  all  "around  the  island,"  and  we  must  suppose  he 
intended  to  obey  that  order,  and  that  the  language  which  he  used  was  in- 
tended to  embrfice  the  feri-y  franchises  all  around  the  city.  The  language 
used  indicates  a  plain  intention  to  grant  such  ferry  franchises,  and  the  woi^ 
"opposite  shores"  may  have  been  inserted  because,  under  the  Dongan  char- 
ter, the  city  had  the  right  "to  establish  ferries  and  bridges  in  and  throughout 
the  said  city  of  New  York  and  Manhattan's  island;"  and  the  words  "opposite 
shores"  may  have  been  inserted  to  distinguish  the  ferries  granted  under  the 
Montgornerie  charter  from  those  previously  granted  under  the  Dongan  char- 
ter. The  language  as  to  the  ferries  in  the  Dongan  chiirter  was  not  without 
meaning,  as  there  was  at  that  time  upon  Manhattan  island  a  body  of  water 
two  miles  in  circumference,  and  50  feet  deep,  having  its  outlet  in  the  Hud- 
son river,  covering  land  where  the  commerce  of  a  continent  now  ebbs  and 
flows.  But  ferries,  in  a  broad  and  general  sense,  always  run  across  narrow 
waters  between  opposite  shores.  A  highway  comes  to  the  water  on  one  side, 
and  crosses  by  a  ferry  to  the  other  side,  which,  according  to  the  common  and 
ordinary  use  of  language,  may  be  called  the  opposite  side.  Thus,  from  what- 
ever point  a  ferry  could  be  operated  to  or  from  the  city,  it  would  be  from  one 
side  of  the  water  to  the  opposite  shore  on  the  other  side.  The  persons  who 
were  concerned  with  this  grant  of  ferry  franchises  did  not  intend  to  limit  the 
right  of  the  city  to  ferries  from  some  point  in  the  city  to  a  point  diametrically 
opposite.  They  were  concerned  with  a  grant  for  all  time,  and  the  plain  pur- 
pose was  to  secure  to  the  city  all  the  ferry  franchises  to  and  from  it. 

Our  construction  of  the  fifteenth  section  of  the  charter  as  to  ferries  is  made 
still  clearer  by  a  reference  to  the  language  of  section  37.  That  is  the  section 
in  which  property  rights  are  expressly  granted  to  the  city.  It  g^nts  the  city 
hall  and  jail,  market-houses,  the  great  dock,  crane-wharf,  sewer,  powder- 
house,  "and  the  ferry  and  ferries  on  both  sides  of  the  East  river,  and  all  the 
ferries  now  and  hereafter  to  be  established  all  around  the  island  of  Manhat- 
tan's, and  the  management  and  rule  of  and  all  fees,  ferriiige,  and  perquisites 
to  the  same,  or  any  part  thereof,  belonging  or  to  belong;  and  also  the  ferry- 
house  on  Nassau  island,  with  the  barns,  stabler,  pens,  or  pounds  and  lot  of 
ground  thereto  belonging,  and  also  all  the  grounds,  soil,  and  land  between 
high-water  and  low-water  mark  on  the  said  island  of  Nassau,  from  the  east 
side  of  the  place  called  Wallaboute  to  the  west  side  of  Bed  Hook;  and  also  to 
make  laws  and  rules  for  the  governing  and  well  ordering  of  all  the  ferries 
now  erected  or  established,  or  hereafter  to  be  erected  or  established,  around 
the  said  island  of  Manhattan's."  Whatever  doubt  there  might  be  as  to  tlie 
meaning  of  section  15  read  alone,  is  removed  wlien  its  language  is  considered 
in  connection  with  the  language  of  section  37,  in  which  there  is  no  limitation 
of  ferry  franchises  to  opposite  shores,  but  in  which  such  francliises  are  granted 
all  around  the  island.  We  are  therefore  of  opinion  that  it  is  reasonably  cer- 
tain, taking  into  consideration  the  topographical  situation  of  the  city,  all  the 
circumstances  attending  the  grant,  the  language  used  in  the  various  docu- 
ments, the  two  sections  of" the  charter,  and  the  purpose  apparently  sought  to 
be  accomplished,  that  the  intention  was  that  the  city  should  have  the  exclusive 
ferry  franchises  all  around  the  city,  including  the  ferry  franchises  between  it 
and  Staten  island. 

We  do  not  fail  to  recognize  the  rule  of  the  common  law  which  requires  tlmt 
all  gratuitous  grants  by  the  sovereign  of  exclusive  privileges  and  franchises 
should  be  strictly  construed,  and  that  any  ambiguity  in  such  grants  must  op- 
erate against  the  grantee,  and  in  favorof  the  sovereign  or  the  public.  Lang' 
don  V.  Mayor,  93  N.  Y.  129;  Mayor  v.  Broadway,  etc..  li.  Co.,  97  N.  Y.  275. 
But  this  common-law  rule  in  its  strictness  is  not  fully  applicable  to  the  grant 
of  a  ferry  franchise,  because  that  is  never  without  consideration;  for  it  im- 
poses upon  the  grantee  the  obligation  to  maintain  a  ferry  with  suitable  ao- 
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commodations  for  the  convenience  of  the  public,  (ffussey  v.  Field,  Gale.  165; 
Letton  V.  Qoodden,  14  Law  T.  N.  S.  298;)  and  fur  the  further  reason  that  the 
charter  itself  enjoins  that  it  shall  in  all  things  "be  construed,  taken,  and  ex- 
pounded most  benignly  and  in  favor  of,  and  for  the  most  and  greatest  ad- 
vantage, profit,  and  benefit  of,  the  said  mayor,  commonalty,  and  the  city  of 
New  York."  The  question  is,  what  did  the  sovereign  which  owned  these 
franchises,  and  had  the  right  to  grant  them,  mean  by  the  language  used? 
And,  so  far  as  there  is  any  ambiguity  in  ttiat  language,  the  injunction  of  the 
sovereign  is  that  it  sliall  be  construed  most  benignly  and  favorably  to  the  city. 

But',  wliile  there  is  scarcely  a  doubt  as  to  ttie  meaning  of  the  langunge  used, 
yet  that  meiining  is  not  so  absolutely  certain  that  there  is  not  room  for  con- 
struction. The  defendants  therefore  claim  that  to  ascertain  the  meaning  of 
the  language,  and  the  extent  and  operation  of  the  grant,  resort  may  be  had 
to  the  practical  interpretation  given  to  the  grant  by  the  subsequent  acts  and 
conduct  of  the  parties  in  reference  thereto.  People  v.  Mauran,  5  Denio,  389; 
Goodyear  v.  Cary,  4  Blatchf .  271 ;  Smith  v.  People,  47  N.  Y.  339;  Boston  v. 
Piekersgill,  55  N.  Y.  315 ;  Knapp  v.  Warner,  57  N.  Y.  668;  Poioer  v.  ViUage 
ofAlhms,99N.Y.  601,  2  N.  E.  Kep.  609;  Duke  of  Beaufort  v.  Mayor,  etc., 
of  Sioansea,  8  Exch.  413;  Hastings  v.  Ivall,  L.  lA.  19  Eq.  578;  Canaeoa  y. 
Trevino,  6  Wall.  785;  Drummond  v.  Attorney  General,  2  H.  L.  Cas.  837; 
Mayor  v.  Hart,  95  N.  Y.  451.  If  the  practical  construction  of  the  charter 
by  the  parties  interested,  as  evidenced  by  their  acts,  as  to  the  ferry  franchises 
granted  thereby,  had  been  uniform,  it  would  have  been  entitled  to  great,  if 
not  controlling,  weight;  but  if  that  construction  has  not  been  uniform,  and  if 
the  acts  of  the  parties  interested  indicate  conflicting  views,  and  speak  an  un- 
certain language,  and  thus  simply  raise  doubts,  then  they  furnish  no  aid  what- 
ever, and  throw  no  light  upon  our  researches  into  the  meaning  of  the  provis- 
ions of  the  charter. 

It  is  to  be  noticed,  in  the  first  place,  that  no  one  ever  expressly  disputed  the 
exclusive  right  of  the  city  to  these  ferry  franchises  prior  to  1878,  when  the 
defendant  Starin  first  disputed  it.  The  fact  that  the  city  at  any  time  asserted 
its  exclusive  right  to  these  ferry  franchises  is  of  far  greater  significance  than 
the  fact  that  on  one  or  many  occasions  it  failed  to  assert  or  enforce  its  right. 
The  city  might  on  many  occasions,  from  favoritism,  corruption,  or  inatten- 
tion on  the  part  of  its  otiioers,  or  because  the  ferry  franchises  were  not  suf- 
ficiently valuable  to  receive  attention,  omit  to  assert  and  enforce  its  rights. 
But  omission  to  assert  its  rights,  or  passive  submission  to  the  invasion  thereof, 
can  have  but  little  bearing  in  the  construction  of  this  grant.  When,  how- 
ever, the  city  from  time  to  time  asserted  and  exercised  its  right,  claiming  the 
exclusive  franchise,  such  acts  show  beyond  question  how  the  city  understood 
its  rights  under  the  charter.  One  or  more  ferries  between  New  York  and 
Staten  island  were  in  operation  at  the  date  of  the  Montgomerie  charter.  On 
the  twenty -fourth  of  November,  1747,  one  De  Hart,  of  Staten  island,  presented 
a  petition,  not  to  the  city,  but  to  the  governor  of  the  colony  of  New  York, 
under  the  crown,  stating  that  he  had  been  actually  engaged  in  conducting  a 
ferry  from  Staten  island  to  New  York,  and  that  other  residents  of  Staten  isl- 
and had  threatened  to  set  up  other  ferries,  to  the  injury  of  his  ferry,  and 
praying  his  majesty's  letters  patent  to  erect  his  ferry  into  a  public  ferry,  and 
also  a  grant  of  certain  vacant  and  unpatented  land  between  high  and  low 
water  mark.  At  that  time,  Chief  Justice  De  Lancet,  who  is  supposed  to 
have  been  chiefly  instrumental  in  procuring  for  the  city  the  Montgomerie 
cliarter,  and  Edward  Holland,  the  mayor  of  the  city,  were  members  of  the 
governor's  council.  A  petition  and  caveat  in  opposition  to  the  petition  of 
De  Hart  by  ownera  of  property  on  Staten  island,  and  by  persons  who  had  been 
used  to  carry  travelers  from  that  island  to  the  city,  was  presented  to  the  gov- 
ernor. On  theseventh  of  December,  1748,  one  Solomon  Ck)mes,  who  had  pur- 
chased De  Hart's  farm  and  water  front,  and  who  had  kept  up  the  tranpporta- 
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tion  business  between  that  point  and  the  city,  renewed  De  Hart's  petition  to 
tlie  governor,  asking,  however,  not  only  the  ferry  franchise,  but  also  the  land 
between  high  and  low  water  mark  for  one  mile  on  each  side  of  bis  water  front. 
The  petitioner  and  the  parties  opposed  were  heard  by  counsel  on  several  differ- 
ent days  before  the  governor's  council;  and,  after  a  full  hearing,  the  council 
advised  the  governor  to  grant  tbe  petition,  and  on  tlie  fourteenth  of  August, 
1749,  his  majesty's  letters  patent  for  the  ferry  thus  recommended  were  granted 
to  Comes.  They  granted  to  him  the  soil  between  high  and  low  water  mark, 
as  prayed  for,  and  the  exclusive  franchise  of  a  ferry  between  bis  land,  and 
tbe  land  'for  one  mile  westward  thereof,  and  the  city,  for  "21  years,  and  from 
tbe  expiration  of  said  term  until  letters  patent  should  be  obtained  for  tbe  es- 
tablishing or  keeping  of  aferry  or  ferries  within  the  mile  or  limits  aforesaid." 

It  is  undoubtedly  a  very  significant  fact,  of  which  no  satisfactory  explana- 
tion can  be  given,  that  tliis  petition  should  have  been  presented  to  the  gov- 
ernor, and  not  to  the  city,  and  that  these  letters  patent  should  have  been 
granted  by  the  governor,  representing  tbe  crown,  and  that  the  rights  of  the 
city  to  these  franchises  under  the  Montgomerie  charter  should  thus  have  been 
entirely  ignored.  As  the  mayor  of  the  city  was  a  member  of  the  governor's 
council,  this  petition,  and  the  action  thereon,  must  have  been  fully  known  to 
the  city,  and  yet  no  protest  seems  to  have  been  made  by  the  city  against  it. 
But  the  city,  up  to  that  time,  had  not  yet  established  any  ferry  between  New 
York  and  Staten  island,  and  it  may  have  been  supposed  that  until  the  city 
chose  to  exercise  its  franchise  the  concnrrent  power  in  reference  thereto  re- 
mained in  the  crown.  At  that  time  the  franchise  could  probably  not  be  made 
a  source  of  profit  to  tbe  city,  and  it  may  have  been  supposed  that  it  never 
could  be  made  a  source  of  revenue,  and  therefore  it  may  be  that  the  city  did 
not  deem  it  important  to  intervene  or  protest.  But  one  of  the  main  features 
of  the  petition  and  the  letters  patent  was  the  title  to  the  land  between  high 
and  low  water  mark.  That  was  deemed  evidently  one  of  the  essential  inci- 
dents to  the  ferry  franchise  prayed  for,  and  the  city  was  powerless  to  g^nt  that, 
and  that  may  furnish  the  reason  why  the  petition  was  presented  to  the  gov- 
ernor instead  of  the  city.  But.  whatever  the  reason  was  for  the  action  of  tbe 
governor  and  his  council  in  granting  these  letters  patent,  it  does  not  appear 
that  in  the  proceedings  resulting  in  the  patent  any  one  questioned  or  disputed 
the  right  of  the  city  under  the  Montgomerie  charter.  It  does  not  appear  that 
any  ferry  was  set  up  or  run  by  Cornea  under  his  patent,  nor  what  became  of 
the  ferry  franchise  thus  granted  to  him;  and  it  is  not  claimed  that  it  is  now 
in  existence  in  the  ownership  of  any  one.  It  is  difiScult,  at  this  late  day,  after 
the  lapse  of  nearly  140  years,  to  determine  precisely  what  significance  tbe 
granting  of  these  letters  patent  to  Comes  should  have. 

If  there  were  nothing  more,  and  particularly  if  the  other  acts  of  the  sover- 
eign power  and  the  city  were  in  harmony  with  this,  the  defendants  would 
have  much  reason  for  the  construction  of  the  Montgomerie  charter  for  which 
they  contend.  But  five  years  and  one-half  after  the  granting  of  the  letters 
patent  to  Comes,  on  January  Iti,  1755,  at  a  meeting  of  tbe  common  council  of 
the  city  of  New  York,  presided  over  by  the  mayor.  Edward  Holland,  who  was 
a  member  of  the  governor's  council  at  the  time  of  the  granting  of  the  letters 
patent  to  Gomes,  a  committee  was  appointed  "to  inqub-e  into  the  properest 
method  for  the  erecting  and  establishing  of  a  ferry  to  and  from  this  city  to 
Staten  island  and  any  other  place."  On  the  seventh  of  March  thereafter,  at 
a  meeting  of  the  common  council,  the  committee  thus  appointed  unanimously 
reported  "that  it  is  their  opinion  the  best  and  properest  method  to  let  and  U} 
establish  said  ferry  is  to  treat 'with  those  persons  living  on  Staten  island  who 
have  a  grant  from  the  crown  to  ferry  from  said  island  to  this  city,  or  any 
other  persons  who  incline  to  form  said  ferry."  The  report  was  read  and  ap- 
proved by  tbe  common  council,  and  the  same  persons  were  appointed  "a  com- 
mittee to  treat  with  proper  persons  for  the  letting  of  the  ferry  to  be  erected 
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and  established  to  and  from  this  city  to  Staten  island,  or  any  other  place,  for 
a  term  of  years  not  exceeding  five,  and  make  report  thereof  to  this  board  with 
all  convenient  speed. "  This  action  of  the  common  council  is  very  significant. 
It  shows  that  the  members  thereof,  including  Mayor  Holland,  understood  that 
the  city  possessed  the  right  to  farm  and  let  the  ferries  between  New  York  and 
Staten  island ;  and  they  clearly  did  not  suppose  that  they  were  invading  the 
prerogatives  of  their  sovereign  in  assuming  to  establish  and  control  such  fer- 
ries. As  the  city  did  not  own  any  landing-place  on  Staten  island,  it  was 
doubtless  deemed  best  to  treat  with  persons  living  there  who  had  landing- 
places,  and  who  but  a  short  time  before  had  received  the  ferry  grant  from  the 
crown.  The  intention  evidently  was  to  give  any  persons  who  were  then  op- 
erating the  ferry  the  preference';  but,  if  such  persons  refused  to  deal  with  the 
city,  then  the  intention  Was  to  farm  the  ferry  to  any  persons  who  were  in- 
clined to  take  it.  Here  was  a  very  signi  Scant  assertion  on  the  part  of  the 
city  of  its  ownership  and  right  to  control  the  ferry  franchfses  between  the  city 
and  Staten  island.  The  records  of  the  common  council  do  not  show  any  sub- 
sequent report  of  the  final  committee  appointed  to  treat  for  the  letting  of  the 
ferry,  or  that  the  action  of  the  common  council  resulted  in  the  establishing  of 
any  ferry.  There  is  no  evidence  that  any  action  was  thereafter  taken  by  the 
common  council  until  March,  1785.  when  the  ferries  from  tlie>city  to  Staten 
island  were  put  up  for  sale  at  vendue,  and  sold  for  the  term  of  three  years  for 
£20  per  year.  Prom  1823  to  1831  the  city  had  a  tenant  who  ran  a  ferry  from 
the  city  to  the  north  shore  of  Staten  island,  eight  years;  from  1827  to  tlie  com- 
mencement of  this  action  it  had  tenants  who  had  been  running  a  ferry  from 
the  east  shore  of  Staten  island,  57  years;  and  from  1877  to  tlie  commencement 
of  this  action  it  had  tenants  who  ran  a  ferry  wliich  It  established  in  1875  to 
the  north  shore  of  Staten  island,  seven  years.  It  is  undoubtedly  true  that 
from  1730  the  1875  unauthorized  ferries  were  from  time  to  time  run  lietween 
the  city  and  Staten  island ;  but  during  most  of  the  time  the  population  of 
Staten  island  was  so  small,  and  the  traffic  and  intercourse  between  it  and  New 
York  so  unimportant,  that  the  city  could  not  derive  any  revenue  by  assuming 
control  of  the  ferries.  The  public  convenience  was  served  if  ferries  were 
maintained  and  operated  by  any  one.  During  a  large  portion  of  the  time  the 
city  received  some  revenue,  which  may  have  been  deemed  satisfactory,  from 
the  rental  of  slips  and  wharfs  to  persons  who  were  operating  the  ferries;  but 
during  all  this  time,  with  the  single  exception  of  the  grant  to  Comes,  the  sov- 
ereign authority  never  assumed  to  control  or  Interfere  with  the  ferry  fran- 
chises between  the  city  and  Staten  island,  and  no  one  but  the  city  assumed 
the  right  to  establish  ferries  and  let  them.  At  all  times  after  1730,  whenever 
the  city  saw  fit  to  assume  control  over  the  ferries  to  Staten  island,  or  to  es- 
tablish them,  or  to  create  revenue  by  leasing  ttiem,  it  asserted  its  authority 
over  them  without  any  question  or  denial  of  its  right  from  any  quarter.  There 
is  nothing,  therefore,  in  the  contemporaneous  or  subsequent  treatment  of  these 
ferries  by  the  city,  or  in  the  practical  construction  of  the  grant  contained  in 
the  Montgomerie  charter,  as  evidenced  by  the  acts  of  the  city,  or  of  the  sov- 
ereign, which  in  any  way  limit  the  fair  import  of  the  language  contained  in 
the  grant.  The  subsequent  history  of  these  ferries,  to  which  we  have  re- 
ferred, shows  qnite  plainly  that  the  city  has  at  all  times  claimed  the  ferry 
franchises  between  it  and  Staten  Island,  but  has  not  at  aU  times  seen  fit  to 
assert  its  claim.  An  appeal  to  such  history,  therefore,  in  no  way  sustains 
the  contention  of  the  defendants. 

Our  attention  has  been  called  to  several  acts  of  the  legislature  which  are 
supposed  to  impugn  the  exclusive  right  of  the  city  to  the  ferry  franchises  be- 
tween it  and  Staten  island;  and  they  are  chapter  182  of  the  Laws  of  1839, 
chapter  363  of  the  Laws  of  1845,  and  chapter  257  of  the  Laws  of  1848.  These 
acts  weteall  similar.and  their  simple  purpose  was  to  create  corporations  to  op- 
erate ferries  between  the  city  and  Staten  island.    But  they  gave  no  right  to  the 
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corporations  thus  organized  to  interfere  with  the  franchises  of  the  city,  m 
with  tlie  property  of  the  littoral  owners  on  Staten  island.  Before  the  corpo- 
rations thus  formed  could  operate  their  ferries,  they  were  just  as  much  bound 
to  acquire  the  right  from  the  city,  as  owner  of  the  ferry  franchises,  to  operate 
the  ferries,  as  they  were  bound  to  acquire  property  for  landing-places  at  both 
ends  of  the  ferry.  It  may  be  that  the  legislature  did  not  have  in  mind  the 
rights  of  the  city  when  these  acts  were  passed,  else  they  would  have  expressly 
saved  such  riglits,  as  they  did  in  the  acts,  chapter  315  of  the  Laws  of  1849, 
chapter  680  of  the  Laws  of  1873,  and  chapter  198  of  the  Laws  of  1884.  But 
it  cannot  be  assumed  that  the  legislature  intended,  by  the  acts  of  incorpora- 
tion referred  to,  to  unlawfully  confiscate  or  interfere  with  the  property  rights 
of  the  city. 

Our  conclusion  therefore  is  that  the  city  had  the  exclnslreownership  of  the 
ferry  franchises  between  it  and  Staten  island,  and  the  right  to  establish,  con- 
trol, and  receive  the  revenues  of  all  the  ferries  between  the  two  places. 

A  further  point  is  made  on  behalf  of  the  defendants  that  the  city  had  not 
lawfully  established  a  ferry  to  Staten  island,  and  that  it  had  not  executed  a 
legal  lease  of  any  ferry  to  the  Staten  Island  Rapid  Transit  Railroad  C!ompany. 
The  resolution  establishing  the  ferry  and  the  lease  are  assailed  upon  various 
grounds  which  it  is  not  important  particularly  to  notice.  It  is  sufficient  that 
the  city  owned  all  the  ferry  franchises  to  Staten  island,  and  that  it  was  en- 
gaged in  operating  a  feiTy  between  it  and  several  places  on  the  shores  of  that 
island  under  a  contract  which  gave  it  a  share  of  the  proQts  of  the  business. 
The  defendants  were  wrong-iioers  having  no  right  whatever  to  operate  a  ferry 
between  the  same  points  on  Staten  island  and  the  city,  and  tliey  are  not  in  a 
position  to  assail  the  resolution  or  the  lease,  or  the  arrangement  between  the 
city  and  the  railroad  company.  If  the  resolution  or  lease  is  illegal  or  invalid, 
the  question  of  the  validity  of  the  one  or  the  other  may  be  raised  by  the  lessor 
or  the  lessee,  or  possibly  by  the  suit  of  a  tax-payer,  or  the  attorney  general, 
in  the  name  of  the  people  against  the  proper  parties.  But  a  mere  wrong-doer, 
having  no  rights  whatever,  cannot  appi'opriate  the  franchises  of  the  city,  be- 
cause it  has  not,  in  the  management  of  them,  observed  the  provisions  of  its 
charter.  It  is  suiflcient,  as  agsiinst  these  defendants,  that  ferries  were  in  fact 
established  and  operated,  and  thus  that  the  duties  of  the  city,  as  owner  of  the 
francliises  to  the  public,  were  discharged.  If  the  city  had  failed  to  establish, 
or  cause  to  be  operated,  any  ferry  for  tlie  public  accommodation  from  any  of 
the  places  between  which  and  tlie  city  of  New  York  the  Independent  Steam- 
Boat  Company  was  operating  its  ferry,  we  would  have  had  a  different  ques- 
tion to  deal  with;  but  no  complaint  is  made  that  the  ferry  service  between 
Staten  island  and  the  city  is  not  adequately  performed,  under  the  city,  for  the 
public  convenience. 

It  cannot  reasonably  be  questioned  that  the  Independent  Steam-Boat  Com- 
pany was  operating  a  ferry  between  the  city  and  Staten  island.  It  was  en- 
gaged, at  regular  times,  with  boats  adapted  to  the  purpose,  in  transporting, 
In  consideration  of  tolls  paid,  travelers,  witi)  and  without  their  personal  prop- 
erty, over  the  waters  between  the  city  and  that  island.  So  far  it  was  engaged 
in  the  ferry  business,  and  its  coasting  license  gave  it  no  authority  to  invade 
the  ferry  franchises  of  the  city.  But  it  also  carried  on  the  business  of  a  com- 
mon carrier  of  freight  between  the  city  and  the  isliind;  and  that  business  It 
could  do  without  any  wrong  to  the  city.  The  judgment,  tlierefore,  against 
the  steam-boat  company  is  too  broad,  as  it  restrains  the  company  from  trans- 
porting any  property  between  the  city  and  Staten  island,  wlie.ther  such  prop- 
erty be  transported  merely  as  freight,  or  with  the  owner  or  custodian  who 
accompanies  the  same.  The  judgment  of  the  court  below  dismissing  the 
complaint  as  to  all  the  defendants  but  the  steam-boat  company  should  not  be 
disturbed.  Those  of  the  defendiints  who  merely  chartered  boats  to  the  steam^ 
boat  company  to  be  used  in  its  business  did  not  violate  the  rights  of  the  plain- 
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tiff,  and  were  In  no  sense  proper  parties  to  the  action.  The  other  defendants, 
who  WKFe  mere  agents  and  servants  of  the  steam-boat  company,  were  not  neo- 
essary  parties,  because  they  could  be  restrained  by  any  injunction  issued 
against  the  principal  and  master.  Pond  v. Sibley,  7  I'ed.  Rep.  129;  Davis  v. 
Mayor  of  Ifeto  York,  1  Duer.  451;  High,  Inj.  §§  1435,  1488,  1440.  While 
the  ageats  and  servants,  in  such  a  case,  may  be  joined  as  defendants,  they 
need  not  necessarily  be  joined ;  and,  as  the  court  below  has  not  deemed  their 
presence  in  tliis  action  as  parties  defendant  necessary  or  important,  we  have 
no  occasion  to  interfere  with  its  determination  in  ttiat  respect.  • 

In  the  very  able  and  laborious  briefs  submitted  to  us,  and  in  the  arguments 
of  the  learned  counsel,  many  views  were  expressed  which  we  are  not  able  to 
notice  particularly  without  exceeding  the  reasonable  limits  of  a  judicial  opin- 
ion. We  have  given  them  careful  attention,  and  think  we  have  written 
enough  to  justify  the  conclusion  which  we  have  reached. 

The  judgment  of  the  general  term  should,  upon  the  appeal  of  the  Independ- 
ent Steam-Boat  CSompany,  be  modified  as  to  the  restraint  imposed  upon  that 
company  so  as  to  restrain  it  only  from  maintaining  and  operating  any  ferry 
between  the  city  and  Staten  island;  and, as  so  modified,  the  judgment  should 
be  affirmed,  without  costs  to  either  party  upon  that  appeal.  Upon  the  appeal 
of  the  plaintiffs  from  so  much  of  the  judgment  as  dismissed  the  compliant, 
the  judgment  should  be  affirmed,  with  one  bill  of  costs  to  the  respondents. 

(All  concur.) 

(m  N.  T.  M)  

Fbople  ex  rel.  Peck  v.  Commissioners  of  Depabthknt  of.  Fibb,  ErCi 

OF  THE  City  or  Brookltn.i. 

{Ooltrt  of  Apptab  tf  New  York.    June  7, 1887.) 

1,  CBKnoBABi — ^Hbabino  npoM  Eeturn  of  Wbit. 

Under  Code  Civil  Proo.  N.  Y.  {  2138,  providine  that  the  heartne  upon  the  return 
to  a  writ  of  certiorari  must  be  hart  "  open  the  writ  and  return,  ana  the  papers  nvon 
which  the  writ  was  granted,"  wbra'o  the  return  meets  all  the  allegaUons  ot  fact  con" 
tained  in  the  writ,  and  the  papers  upon  which  it  was  Kranted,  and  traverses  them, 
then  the  hearing  must  be  couflned  to  the  facts  stated  in  the  return,  as  was  the 
former  practice;  but  where  the  return  admits  the  facts  stated  in  the  writ,  or  the 
papers  upon  which  it  was  granted,  or  is  silent  as  to  them,  then  sach  facts  become 
important,  and  must  be  considered  upon  the  bearing. 

S.  Tom  CoKMiSBloKKBg — Dismissal  or  Fibsmah. 

where  a  board  of  fire  oomniissioners,  without  any  trial  or  bearing,  saminarily 
dismissed  a  fireman,  heCi,  on  certiorari,  that  these  facts  appeaiinK  from  the  affidavit, 
writ,  and  return,  the  action  of  the  board  must  be  anuulled.  Peojple  v.  Cbmmtwton- 
ers,  103  N.  Y.  870,  8  N.  E.  Eep.  730,  followed. 

S.  Sams — Nones  or  Chaboes — Tbial. 

A  member  of  the  Brooklyn  fire  department  Is  entitled  to  notice  of  charges  made 
against  him,  and  to  a  bearing  and  trial  thereon,  before  he  can  be  removed  by  the 
commissioners,  under  the  provision  of  the  city  charter.  Laws  N.  Y.  1873,  o,  86S, 
tit.  13,  i  14. 

Appeal  from  general  term.  Second  department. 

Edioard  F.  O^Dvoyer,  for  appellant.    Almet  F.  Jeriks,  for  respondent. 

Eari,,  J.  The  petitioner  presented  to  the  supreme  court  a  verified  petition 
in  which  he  represented  that  he  was,  and  had  been  for  a  long  time,  a  member 
ot  the  department  of  fire  and  buildings  of  the  city  of  Brooklyn;  that  on  the 
fifteenth  day  of  September,  1879,  he  was  a  duly  appointed  and  acting  detailed 
fireman  of  that  department,  having  been  appointed  by  the  commissioners  of 
that  department;  that  on  that  day  the  commissioners  irregularly,  illegally,  and 
without  authority  or  jurisdiction,  and  without  cause,  removed  him  from  hia 
position;  and  he  prayed  for  a  writ  of  certiorari  directed  to  the  commissioners, 
commanding  them  to  certi^  and  return  to  the  court  all  proceedings  had  be* 
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fore  them  in  reference  to  his  removal.  Thereupon  a  writ  of  certiorari  was 
granted,  directed  to  such  commissioners,  reciting  that  Isaac  W.  Peek,  a  duly 
appointed  and  acting  detailed  fireman  of  the  department  of  fire  and  buildings 
of  the  city  of  Brooklyn  was,  on  the  fifteenth  day  of  September,  1879,  removed 
by  the  commissioners  of  that  department  from  such  position,  and  command- 
ing them  to  make  return  to  tlie  writ.  In  obedience  to  that  writ,  the  commis- 
sioners returned  simply  that,  at  a  meeting  of  the  board  of  commissioners  held 
September  15,  1879,  they  adopted  the  following  resolution:  "Resolved,  that 
•  Isaac  W.  Peck,  inspector  of  kerosene  oil,  be  dismissed."  The  return  did  not 
deny  that  Peck,  at  the  time  of  his  dismissal,  was  a  member  of  thedepartment 
of  fire  and  buildings  of  the  city  of  Brooklyn,  or  that  he  had  been  duly  ap- 
pointed and  was  then  acting  as  a  detailed  fireman  of  that  department,  as  al- 
leged in  liis  affidavit.  Neither  did  it  deny  the  allegation  in  the  writ  that  he 
was  a  duly  appointed  and  acting  detailed  fireman  of  the  department.  It  did  not 
allege  that  Peck  was  appointed  inspector  of  kerosene  oil,  or  that  th>it  was 
the  official  position  which  he  occupied  in  the  department.  Consistently  with 
the  facts  alleged  in  the  affidavit  and  the  writ,  he  was  a  fireman,  detailed,  at  the 
time  of  his  dismissal,  as  an  inspector  of  kerosene  oil.  Indeed,  nothing  is  re- 
turned except  the  fact  of  Peck's  dismissal.  The  return,  therefore,  is  a  plain, 
unambiguous  admission  that,  wliile  Peck  occupied  tlie  position  of  detail  fii-e- 
man  in  the  department  of  fire  and  buildings  of  the  city  of  Brooklyn,  he  was 
summarily  dismissed  by  the  resolution  returned. 

The  practice  prior  to  the  adoption  of  the  present  Code  required  that  the 
hearing  upon  the  return  to  a  writ  of  certiorari  should  be  solely  upon  the  re- 
turn. People  V.  Fire  Com' ra,  73  lif.Y.  437.  But  by  section  2138  of  the  pres- 
ent C5ode  it  is  now  required  that  the  hearing  upon  the  return  to  a  writ  of  certi- 
orari must  be  had  "upon  the  writ  and  return,  and  the  papers  upon  which  the 
writ  was  granted."  Under  this  section,  where  the  return  meets  all  the  alle- 
gations of  fact  contained  in  the  writ,  and  the  papers  upon  which  it  was 
granted,  and  traverses  them,  then  the  hearing  must  be  confined  to  the  facts 
stated  in  the  return;  but  where  the  return  admits  the  facts  stated  in  the  writ, 
or  the  papers  upon  which  it  was  granted,  or  is  silent  as  to  them,  then  such 
facts  become  important, -and  must  be  considered  and  have  effect  upon  the 
hearing.  People  v.  FrsTich,  25  Hun,  111.  Therefore,  looking  at  these  papers, 
— the  affidavit,  writ,  and  return, — it  appeal's  that,  without  any  trial  or  hear- 
ing, the  commissioners  summarily  dismissed  the  relator  from  his  position  as 
a  detailed  fireman  and  member  of  the  department  of  fire  and  buildings  of  the 
city  of  Brooklyn.  The  case,  therefore,  as  it  appwai-s  in  the  record,  is  precisely 
like  that  of  People  v.  Commissioners,  103  N.  Y.  370,  8  N.  E.  Bep.  730;  and 
upon  that  authority  this  appeal  must  prevail. 

Since  writing  the  above,  the  learned  counsel  for  the  respondents  has  sub- 
mitted an  additional  brief,  in  which  he  makes  for  the  first  time  the  point  that 
"there  was  no  provision  of  law  at  the  time  of  the  removal  of  the  relator  which 
prohibited  the  dismissal  of  any  member  of  the  department  of  fire  and  build- 
ings, whatever  his  position;"  and  he  claims  that  the  point  was  not  decided  in 
the  case  of  People  v.  Commissioners  because  it  was  not  there  made,  and  that 
it  was  there  assumed  after  convictions.  We  think  it  clear  that  the  point  is 
not  well  taken. 

The  Brooklyn  charter  act  (Laws  1873,  c.  863,  tit.  18,  §  14)  provides  aa  fol- 
lows: "It  shall  be  the  duty  of  said  commissioners  to  make  suitable  regula- 
tions, under  which  the  officers  and  men  of  the  department  shall  be  required  to 
wear  an  appropriate  uniform  and  badges,  by  which,  in  case  of  fire  and  at  other 
times  the  authority  and  relation  of  such  officers  and  men  maybe  known;  and 
the  commissioners  shall  have  power,  in  their  discretion,  on  conviction  of  a 
member  of  the  department  for  any  leg^l  offense,  or  neglect  of  duty,  or  viola- 
tion of  rules,  or  neglect  or  disobedience  of  orders,  or  incapacity,  or  absence 
without  leave,  or  any  conduct  injurious  to  the  public  peace  or  welfare,  or  im- 
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moral  conduct,  or  other  breach  of  discipline,  to  punish  the  offending  ^arty  by 
reprlinnnd,  forfeiting  or  withholding  pay  for  a  specified  time,  or  dismissal 
from  the  department;  but  no  more  than  ten  days'  pay  shall  be  forfeited  and 
withheld  for  any  offense."  This  section,  standing  alone,  specifies  the  cases 
in  which,  and  the  causes  for  which,  dismissals  may  be  made,  and  the  plain 
implication  is  that  they  cannot  be  made  in  any  other  cases,  or  for  any  other 
causes.  The  Latin  phrase  "expressio  unius  exclusio  altentm"  furnishes  the 
rule  of  construction  which  must  be  applied.  By  well-settled  rules  applicable 
to  such  cases,  before  there  can  be  any  conviction  under  this  section,  the  mem- 
ber proceeded  against  ia  entitled  to  notice  of  the  charge  made  against  him,  and 
to  a  hearing  and  trial.  It  would,  therefore,  be  quite  absurd  to  hold  that  a 
worthy  and  competent  member  of  the  department,  who  was  guilty  of  no  of- 
fense or  delinquency  of  any  kind,  could  be  arbitrarily  dismissed  without  s 
charge,  hearing,  or  trial,  but  that  a  member  guilty  of  some  of  the  offenses  or 
delinquencies  mentioned  could  be  dismissed  only  after  a  trial  and  conviction. 

But  it  is  claimed  that  section  9  of  the  same  title  throws  some  light  upon  the 
meaning  of  section  14;  and  that  section,  as  originally  enacted  in  1873,  was  as 
follows:  "The  said  commissioners  shall  have  power  to  elect  a  secretary,  chief 
and  assistant  engineers,  and  as  many  olBcers,  clerks,  firemen,  engineers,  driv- 
ers, inspectors,  and  bell-ringers  as  may  be  declared  necessary  by  the  common 
council;  and  the  same  shall  at  all  times  be  under  the  control  of  said  commis- 
sioneiti,  and  perform  such  duties  as  may  be  imposed  upon  them  by  the  said  com- 
missioners, and  may  be  removed  by  said  com  m  issioners. "  But  the  condict  be- 
tween that  section  and  section  14  having  probably  been  perceived,  the  legis- 
lature, the  next  year,  by  section  20  of  chapter  589,  amended  section  9  to  bring 
It  into  harmony  with  section  14,  so  as  to  make  it  read  as  follows:  "The  said 
commissioners  shall  have  power  to  elect  a  secretary,  chief  and  assistant  en- 
gineers, and  as  many  officers,  clerks,  firemen,  engineers,  drivers,  inspectors, 
and  bell-ringers  as  may  be  necessary,  provided  that  the  salaries  of  such  em- 
ployes, in  the  aggregate,  shall  not  exceed  the  amount  annually  raised  by  the 
proper  officers  for  such  purpose.  The  said  employes  shall  at  all  times  be  un- 
der the  control  of  said  commissioners,  and  perform  such  duties  as  may  be  im- 
posed upon  them  by  the  said  commissioners."  The  omission  from  the  sec- 
tion of  the  absolute  power  of  removal  is  quite  significant,  and  leaves  nodoubt 
as  to  the  proper  construction  of  section  14. 

The  last  paragraph  of  section  7  of  the  act,  chapter  877  of  the  Laws  of  1880, 
passed  after  the  dismissal  of  the  relator,  made  no  new  provision,  bat  applied 
the  prior  law  to  the  new  state  of  things. 

The  orders  of  the  general  and  special  terms,  and  the  proceedings  of  the 
commissioners  of  the  department  of  fire  and  buildings  of  the  city  of  Brooklyn, 
should  be  reversed,  with  costs  to  the  relator  in  the  supreme  court  and  in  this 
court. 

(All  concur.) 

(108  N.  Y.  8J) 

Stabin,  Jr.,  V.  Mayor,  Etc.,  of  the  City  of  New  York. 

(Oouri  of  Apptalt  tf  New  York.    June  7, 1887.) 

L  ArroBirKT— 0»  Mukicipal  CoRPOBAnoN — Claim  fob  Pkub — Appbal. 

The  board  of  excise  coniiiiissioners  of  the  city  of  New  York  employed  an  attor- 
ney to  inatltnte  civil  actions  against  persons  violating  the  excise  laws,  but  made  no 
special  agreement  with  him  as  to  compensation.  He  instituted  over  14,000  cases : 
the  names  of  persons  to  be  sued,  with  dates  of  alleged  violations,  being  furnished 
to  him  by  the  commissioners,  he  merely  fillinir  in  such  i)ames  and  dates  in  sutiii- 
mo.is  and  complaints  printed  in  blank  and  otherwise  complete.  Defendants 
appeared  and  answered  in  8,656  cases.  Defaults  were  taken  in  1,054  cases.  One 
thousand  two  hundred  and  forty-three  of  them  were  noticed  for  trial,  and  placed 
on  the  calendar,  and  remained  thereon  12  terms,  although  after  the  trial  of  four  or 
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"iTe  the  court  refosed  to  try  any  more,  and  no  more  were  tried.  Printing,  oooDty 
clerk's  fees,  and  sheriffs  fees  were  paid  by  the  county.  The  attorney  disbnrsed 
some  $3,000  or  $4,000,  and  collected  for  bis  own  nse,  during  the  fonr  years  covered 
by  these  transactions,  about  $10,000  costs.  In  an  action  oy  the  assignee  of  said 
attorney  against  the  city  for  compensation  for  said  serricee,  the  referee  took  as  the 
basis  of  compensation  the  taxable  costs  in  the  whole  number  of  cases,  and.  after 
deducting  what  the  attorney  had  received,  signed  a  report  in  plaintilTs  fiivor  for 
$388,156.41,  for  which  amount  jud^ient  was  entered.  The  general  term  having 
reversed  the  judgment  as  well  on  the  facts  as  the  law,  so  stating  in  its  order  of  re- 
versal, a  further  appeal  was  taicen  to  this  court.  Het6i,  (1)  that  the  judgment  of  the 
general  term  reversing  the  findings  of  fact  by  the  referee  was  reviewable  in  this 
court ;  (2)  that  the  amount  allowed  was  grossly  extravagant,  and  out  of  proportion 
to  the  value  of  the  services  rendered  ;  (S)  that  such  services  should  have  been  paid 
for  at  the  rate  at  which  a  competent  attorney  could  have  been  hired  by  the  year  to 
render  them. 
SL  SAiia— RuLK  AS  TO  Attobket's  Fsk. 

The  general  applicability  of  the  rule  that,  in  the  absence  of  s  specisl  contract  as 
to  compensation,  an  attorney  employed  in  litigated  matters  is  entitled  to  compen- 
sation commensurate  with  the  taxable  costs  in  each  case,  questioned,  and  kdd  not 
to  apply  where  the  cases  are  of  a  very  simple  nature,  ana  of  enormous  number, 
and  the  labor  sliicht  and  almost  clerical  in  character. 

Appeal  from  general  term.  Pirst  department. 

A.  J.  Vanderpoel,  for  appellant.    D.  J.  Dean,  for  respondent. 

Peokham,  J.  The  plaintiff  sues  as  assignee  of  one  who  was  appointed  by 
the  excise  commissioners  of  New  York  their  attorney  to  prosecute  actions 
for  violations  of  the  excise  laws  in  their  county.  He  was  appointed  such 
attorney  in  18S8,  but  only  actively  commenced  his  work  in  1859,  and  from 
then  until  1863,  his  whole  time,  he  says,  was  taken  up  in  this  business,  but 
more  actively  at  the  commencement  of  the  season  when  the  board  would 
meet.  From  1863  his  services  were  so  slight  that  he  did  not  keep  a  book, 
and  it  was  not  worth  making  even  a  memorandum  of  the  amount  of  costs 
collected  by  him.  His  active  work  was  tlms  shown  to  have  been  included 
within  about  the  period  of  four  years.  The  amount  of  the  work  done  may 
be  thus  summarized:  He  commenced  14,915  actions  for  violations  of  the 
law  by  selling  liquor  without  a  license.  The  names  of  tlie  defendants  were 
reported  to  him  from  the  commissioners  of  excise,  with  the  dates  of  the 
alleged  violations,  and  he  then  filled  in  such  names  and  dates  in  blank  sum- 
mons and  complaints,  wtiich  required  only  such  names  and  dates  to  make  a 
perfect  writ  and  pleading.  Five  minutes  spent  in  tliis  business  was  ample 
to  Qil  out  each  case,  and  indorse  it,  etc.  In  8,656  of  such  actions  the  defend- 
ants  appeared,  a  majority  by  one  attorney,  and  put  in  answers  which  were 
simply  general  denials.  In  1,054  of  these  actions,  judgments  were  taken  by 
default,  on  application  to  the  court,  and  executions  issued  thereon.  In  1,243 
of  the  actions,  notices  of  trial  were  given,  and  they  were  placed  on  the  calen- 
dar, and  remained  thereon  12  terras,  although  after  tlie  trial  of  four  or  five 
the  judges  refused  to  try  any  more,  and  none  was  tried ;  and  the  evidence 
shows  pretty  conclusively  that  they  were  not  necessarily  on  the  calendar,  nor 
did  tliey  require  any  attention,  owing  to  an  underatanding  that  they  were 
not  to  be  moved  until  a  test  case  had  been  decided  by  the  court  of  appeals, 
and  they  never  were  moved.  The  county  paid  the  disbursements  for  print- 
ing, for  county  clerk's  and  for  sheriff's  fees.  The  whole  sum  disbursed  by 
the  attorney  for  clerk  hire,  and  every  other  expense,  amounted  to  between 
83,000  and  $4,000.  There  was  no  agreement  between  the  attorney  and  the 
board  as  to  compensation.  He  collected  and  appropriated  to  his  own  use,  of 
costs  and  penalties  in  these  actions,  the  sum  of  810.(KX).  This  is  the  char- 
acter of  tlie  services  performed  by  the  attorney,  and  their  amount  has  been 
thus  substantially  detailed,  and  upon  this  branch  there  was  no  contradictory 
evidence. 

The  plaintiff,  to  prove  their  value,  called  six  witnesses,  one  of  whom  had 
been  one  of  the  commissioners  of  excise  during  the  time  inquired  about;  and 
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they  snbstantially  said  that,  in  their  opinions,  in  the  absence  of  any  ag^iee- 
ment,  the  attorney  was  entitled  to  be  compensated  at  the  rate  of  the  statutory 
costs,  and  that  the  number  of  the  cases  would  not  alter  their  view  of  the  mat- 
ter in  the  least;,  that,  if  it  wiis  worth  that  sum  for  one  case,  it  was  for  14,000. 
One  witness  seemed  to  regard  the  matter  much  in  the  same  light  as  if  the  at- 
torney had  discovered  a  g^ld  mine,  and  was  entitled  to  the  rewards  of  his  good 
fortune.  He  thought  that,  if  200  suits  were  commenced  in  one  day,  (in  the 
manner  above  described,  by  the  mere  filling  in  of  a  name  and  a  date  in  blanks 
left  for  that  purpose,)  it  was  worth  $10  in  each  suit;  and  therefore  $2,000  a 
day  for  that  service  would  be  a  fair  and  reasonable  charge  against  the  county. 
He  said  he  looked  at  the  whole  thing,  "it  would  only  occur  once  in  his  life, 
probably."  At  the  same  time  he  said  that  an  atlorney  capable  of  doing  this 
business  could  probably  have  been  hired  by  th6  year  for  from  $1,500  to  $2,000. 
This  he  subsequently  explained  by  saying  be  meant  one  could  be  hired  for 
that  sum  who  superadded  to  his  clerical  ability  a  sulllcient  quantity  of  char- 
acter to  intrust  him  with  the  charge  of  the  papers  in  the  office, — not  perform- 
ing the  "brain  work,"  but  the  mere  manufacture  of  the  paper  after  he  had 
been  advised  by  the  counsel  in  the  case.  The  compensation  which  this  wit- 
ness would  award,  including  $2,000  per  day  for  the  commencement  of  200 
suits,  and  $12,000  a  month  for  term  fees  for  cases  on  the  calendar  which  re- 
quired no  attention,  and  other  things  in  like  proportion,  the  witness  said  he 
regarded  as  compensation  for  the  attorney,  for  "him  for  the  moments  of  lei- 
sure in  his  life  spent  in  the  acquiring  of  sufficient  knowledge  to  carry  on  and 
conduct  a  prosecution  auccessf  uUy  through. "  Another  witness  who  estimated 
the  same  amount  of  $10  for  a  term  fee  in  each  case,  which  would  amount  to 
$12,000  a  month,  said  such  amount  was,  in  his  opinion,  fair  and  just,  even 
when  nothing  was  done  in  the  causes,  they  being  simply  on  the  calendar  and 
requiring  no  watching,  so  long  as  he  had  cases  enough  to  make  up  such  total 
at  the  specified  sum  for  each.  He  said,  in  regard  to  all  the  services  for  which 
he  gave  an  opinion  as  to  their  value,  that  he  did  not  regard  them  "as  services 
which  involve  the  question  of  ability  or  professional  skill,"  and  that  was  the 
reason  be  gave  the  answer  he  did,  which  was  that  services  of  a  skilled  nature 
should  be  compensated  more  liberally  in  the  case  of  an  experienced  lawyer 
than  another,  but  that  for  such  services  as  their  attorney  performed  he  would 
make  no  difference  in  the  compensation,  so  far  as  regarded  any  reputable 
member  of  the  bar.  The  matter  is  alluded  to  only  to  show  what  is,  indeed, 
otherwise  perfectly  plain,  that  even  in  the  opinion  of  at  least  one  of  plain- 
tiff's witnesses  the  services  of  theattorney  were  not  of  a  high  grade,  certainly, 
of  skilled  ftbor.  The  rest  of  the  evidence  for  the  plaintiff  is  substantially  of 
a  like  nature,  and  based  upon  the  same  principles  and  reasoning,  viz.:  that, 
however  large  might  be  the  difference  between  the  taxable  costs  in  all  these 
causes,  the  amount  for  which  such  services  could  have  been  obtained  by  mak- 
ing an  agreement  with  a  perfectly  reputable  and  competent  attorney  in  regard 
to  it  beforehand,  yet,  if  that  precaution  happened  to  have  been  neglected, 
such  fact  was  entirely  unimportant  in  forming  an  opinion  as  to  the  value  of 
those  services.  It  is  to  be  gathered  that  this  surprising  fact  whs  based  upon 
the  belief  of  the  plaintiff's  witnesses  that,  in  the  absence  of  an  agreement,  the 
attorney  was  entitled  to  be  compensated  for  his  services  in  any  and  in  all 
cases,  no  matter  how  great  their  number,  at  the  rate  of  the  taxable  costs  in 
each  case. 

The  defendants,  on  their  side  of  the  case,  called  13  witnesses,  many  of  them 
among  the  leading  members  of  the  bar  in  New  York  city,  and  they  one  and 
all  declared  that  while,  in  the  ordinary  run  of  suits  of  a  not  very  intricate 
nature,  the  compensation  of  an  attorney  might  be  reasonably  based  upon  the 
taxable  costs  in  a  case,  yet  in  their  judgment,  where  the  cases  were  of  the 
simplest  possible  nature,  and  were  of  such  an  enormous  number,  and  the  labor 
involved  was  so  largely  reduced  to  that  of  mere  machinery  as  in  the  case 
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under  discussion,  the  compensation  under  such  circumstances,  at  the  rate  of 
taxable  costs,  was  enormously  extravagant,  and  each  one  gave  his  opinion  as 
to  the  value  of  such  services  taking  it  as  an  employment  by  the  year,  (as  the 
attorney  was  appointed  annually,)  and  also  judging  of  such  value  by  consid- 
ering it  with  reference  to  each  suit. 

The  difference  between  the  highest  amount,  as  given  by  the  defendants' 
witnesses,  and  the  lowest,  as  measured  by  the  plaintiff's  witnesses,  amounted 
to  the  difference  between  about  840,000  orS45,000andS313,570.  The  referee 
signed  a  report  for  the  sura  last  named,  with  interest,  amounting  in  all  fafter 
deducting  what  the  attorney  had  received)  to  the  sum  of  83^,156.41,  for 
which  sura,  with  costs,  judgment  was  entertHl.  The  defendants  appeale<i,  and 
the  general  term  of  the  supreme  court  reversed  the  judgment,  as  well  upon 
the  facts  as  the  law,  and  so  stated  in  its  order  of  reversal.  The  plaintiff  then 
appealed  to  this  court  from  the  order  granting  a  new  trial,  and  g^ve  the  usual, 
stipulation. 

The  order  of  the  general  term  reversing  the  judgment  entered  npon  the  re- 
port of  the  referee,  and  granting  a  new  trial,  should  be  affirmed.  The  most 
limited  construction  of  our  power  in  reviewing  questions  of  fact,  arising,  as 
they  do  in  this  case,  by  a  reversivl  in  the  general  term  of  the  findings  of  fact 
by  a  referee,  is  broad  enough  to  permit  and  to  compel  an  affirmancu  of  the 
general  term  order.  The  result  arrived  at  by  the  referee  ought  to  shock  the 
common  sense  of  every  intelligent  man.  The  idea  that  a  lawyer  of  respect- 
able character  could  by  any  possibility  earn  over  8300,000  In  the  space  of  four 
or  five  years,  by  services  of  a  legal  nature  requiring  no  more  legal  ability  than 
was  involved  in  making  out  a  summons  and  complaint,  and  taking  judgments 
by  default,  in  these  excise  cases,  is  a  delusion  simply,  and  any  judicial  tribunal 
that  should  determine  it  to  be  a  fact  would  l>e  absurdly  at  war  with  the  truth 
and  the  common  and  universal  experience  of  mankind. 

As  I  have  said,  the  testimony  of  plaintiff's  witnesses  seems  to  have  been 
based  upon  the  assumed  i.^w  that,  if  no  bargain  were  made,  the  attorney  was 
entitled  to  the  taxable  costs  In  every  case.  As  a  mere  measure  of  comt)ensa- 
tton  for  services  as  an  attorney  performed  in  an  ordinary  case,  or  in  a  very 
small  number  of  such  cases,  that  rule  may  be  very  well,  and  may  furnish, 
under  such  circumstances,  a  fair  rate  of  compensation.  But  upon  a  question 
of  compensation  for  services  performed  in  an  enormous  number  of  cases  in- 
volving no  complicated  questions  of  law,  and  only  the  most  simpleof  all  ques- 
tions of  fact,  taxable  costs  grant-ed  in  each  case  as  a  measure  of  compensation 
would  make  it  most  grossly  excessive.  I  do  not  think  there  is,  in  truth,  any 
general  rule  of  law  that,  since  the  Code,  makes  the  compensation  of  the  attor^ 
ney  necessarily  co-extensive  with  the  taxable  costs,  in  the  absence  of  an  agree- 
ment. The  counsel  for  the  plaintiff  cites,  to  prove  that  there  is  such  a  rule, 
certain  cases,  and  among  them  Scott  v.  Elmerndorf,  12  Johns.  315,  and  Brady 
T.  Mayor,  1  Sandf.  569,  and  some  cases  in  the  supreme  court  since  the  Code. 
The  cases  just  above  cited  arose  under  the  old  fee-bill,  and  do  not  touch  the 
question  under  the  Code. 

In  Rooney  v.  Hailroad,  18  N.  Y.  868,  which  was  only  a  question  as  to  an 
attorney's  lien  on  a  judgment  under  the  Code,  Harris,  J.,  said,  as  a  mere 
expression  of  an  opinion  on  a  subject  not  decided  by  the  court,  that,  "in  the 
absence  of  any  agreement  on  the  subject,  I  suppose  the  sum  recovered  by  the 
party  as  an  indemnity  for  his  expenses  would  be  the  measure  of  compensation 
allowed  to  the  attorney."  Cohstock,  J.,  in  the  same  case,  said:  "It  is  not 
important  now  to  determine  what  may  be  the  implied  agreement  of  the  client 
with  his  attorney."  There  are  some  cases  in  the  supreme  court  which  say 
that  prima  facie  the  implied  iigreement  is  to  pay  at  the  rate  specified  by  the 
statute.  I  assume  this  statement  to  mean  that  it  is  in  the  absence  of  every 
other  fact  which  courts  might  think  material  in  judging  what  the  implied 
agreement  was;  and,  as  thus  eoustrued,  no  fault  need  be  found  with  itasfur- 
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nishing,  under  snch  circumsfemces,  prima  facte  evidence  of  what  is  the  rea- 
sonable value  of  the  services.  But  this  court  has  said  substantially  what  the 
implication  is  in  case  no  special  agreement  was  made.  In  People  v.  Supervis- 
ors Delaware  Co.,  45  N.  T.  196,  at  page  202,  Folqer,  J.,  said:  "By  the  Code 
(section  303)  the  measure  of  such  compensation  is  left  to  tlie  agreement,  ex- 
press or  implied,  of  the  parties.  There  was  no  express  ag^reement  between 
the  relator  and  the  board  of  commissioners  of  excise  what  should  be  his  com- 
pensation if  it  became  a  charge  against  tlie  county.  He  should  be  paid,  tlien, 
what  his  services  were  reasonably  worth, — ^not  according  to  what  they  pro- 
duced to  his  client,  but  what  such  services,  in  themselves  considered,  were 
reasonably  worth,  looking  at  tlie  labor,  time,  talent,  and  skill  expended  in  the 
bestowal  of  them."  In  Van  Every  v.  Adams,  42  Super.  Ct.  126,  the  same 
rule  is  laid  down,  that  the  attorney,  in  the  absence  of  an  agreement,  is  en- 
titred  to  recover  what  his  services  were  reasonably  worth.  If  this  explana- 
tion of  the  basis  for  the  opinion  of  the  plaintiff's  witnesses  be  not  accepted, 
and  their  testimony  is  to  be  construed  as  holding  that  the  number,  simplicity, 
and  perfect  similarity  of  cases  put  in  an  attorney's  hands  by  his  client  should 
have  no  weight  in  determining  the  principles  upon  wliich  compensation  is  to 
be  made,  or  its  amount  in  each  case,  then  such  evidence  disregards  the  gen- 
eral experience  of  men,  which  teaches  all  of  us  that  in  all  dealings  between 
man  and  man,  whether  of  a  mercantile  or  a  prof essional  nature,  the  mere  fact 
of  a  large  number  of  precisely  similar  things  sold  or  services  rendered  is  one 
of  the  most  important  factors  in  its  bearing  both  upon  tlie  price  of  the  com- 
modities sold  and  the  amount  of  compensation  for  professional  services.  A 
lawyer  who  does  all  the  business  of  asolvent  client  where  the  business  amounts 
to  a  great  deal,  will,  of  course,  take  such  fact  Into  account  in  making  up  his 
charges,  and  to  a  still  greater  extent  where  the  services  were  all  of  a  similar 
nature,  and  almost  clericid  in  their  character:  Every  lawyer  knows  this,  and 
has  a  right  to  remember  it,  whether  acting  as  a  judge  or  referee.  Looking  at 
it  in  this  light,  the  evidence  for  the  plaintiff  appears  to  have  been  given  un- 
der a  misapprehension  of  the  law,  or  else  in  defiance  of  facts  which  are  known 
to  every  intelligent  man, — ^lawyer,  judge,  or  layman.  Under  such  circum- 
stances, the  evidence  on  the  part  of  the  plaintiff  as  to  value  appears  to  be 
worthless,  and  to  be  wholly  overwhelmed  by  the  evidence  given  on  the  part  of 
the  defendants. 

The  learned  referee  says  that  all  the  witnesses  agree  that,  in  the  absence  of 
an  agreement,  the  reasonable  and  usual  charge  is,  at  least,  the  taxable  costs. 
I  have  looked  through  the  evidence  very  carefully,  and  have  been  unable  to 
concur  in  that  view.  On  the  contrary,  there  is  a  singular  unanimity  of  dis- 
sent on  the  part  of  all  the  witnesses  for  defendants  as  to  the  existence  of  any 
snch  rule  under  the  circumstances  herein  detailed.  If  the  referee  were  at  first 
inclined  to  believe  that  there  was  any  such  rule  applicable  to  a  case  like  this, 
yet,  when  he  saw  the  enormous  proportions  which  the  compensation  based 
thereon  would  assume,  he  might  well  have  paused,  and  mad^  a  most  thorough 
review.of  his  opinion  as  to  the  existence  of  any  rule  which,  in  the  application 
to  the  case  before  him,  would  lead  to  so  unprecedented  an  award.  In  our 
judgment,  based  upon  the  whole  case,  the  evidence  was  overwhelming  in  its 
nature  and  degree  in  favor  of  the  contention  of  the  defendants  as  to  the  value 
of  the  services  performed  by  the  plaintiff's  assignor. 

The  order  of  the  general  term  reversing  the  judgment  in  favor  of  plaintiff, 
and  granting  a  new  trial,  should  therefore  be  affirmed,  with  costs,  and  judg- 
ment absolute  awarded  against  him  upon  his  stipulation. 

(All  concur.) 
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Chbistenseit  V.  Eno,  impleaded,  etc.* 
(Court  of  Appeale  of  New  York.    June  7,  1887.) 

X.  CoupoBATiOKS — Gift  of  Stock — Liabiuty  of  Stookeoldbr. 

Inasmuch  as  the  liability  of  a  shareliolder  in  a  corporation  to  pav  for  stock  does 
not  arise  oat  of  the  relation,  but  depends  upon  his  contract  with  tlie  corporation, 
express  or  implied,  or  upon  somestatutefixlDg  his  liability,  in  the  absence  of  either 
contract  or  statute  one  to  whom  shares  have  been  issued  as  a  gratuity  does  not,  by 
accepting  them,  commit  any  wrong  upon  creditors,  or  make  himself  liable  to  pay 
tbe  nominal  face  of  the  shares  as  upon  a  subscription  or  coutract.  Skrainka  v.  Al- 
len, 76  Mo.  384,  distiuKUished,  being  founded  upon  a  statute. 

3.  Same — Cabb  Stated. 

Where  stock,  with  40  per  cent,  credited  as  having  been  pidd  thereon,  but  which, 
in  fact,  liad  not  been  paid,  was  issued  by  a  corporation,  as  a  gratuity,  to  sharehold- 
ers who  hud  been  called  upon  to  pay  calls  on  their  original  subscriptions  in  excess 
of  what  was  expected,  and  of  what  was  represented  would  be  necessary  at  the  com- 
raenceinentol  the  enterprise,  held,  that  a  creditorof  thecorporatiou  could  not  com- 
pel one  of  such  sharehohlers  to  account  for  the  unpaid  40  per  cent,  on  tbe  stock  as 
though  he  had  been  a  subscriber  therefor. 

3.  Same — Distributioh  of  Bonds — Aocountiho  fob. 

Nor  can  a  creditor  of  the  corporation,  in  such  a  case,  compel  one  of  such  share- 
holders to  account  for  the  proceeds  of  mortgage  bonds  of  the  company,  received  by 
hiiu  on  tlie  distribution  of  the  same  among  stockholders,  parsaant  to  a  resolution 
of  the  board  of  directors.  There  being  no  liability  to  account  for  such  bonds  to 
the  corporation,  there  is  none  to  its  creditors. 

4.  Same— FioTiTjoDs  Incbease  of  Stock. 

The  remedy  for  the  evils  attendant  upon  tbe  creation  and  multiplication  of  shares 
of  stock  in  corporations,  not  based  upon  corporate  property,  is  with  tbe  legisla- 
ture. 

William  Man,  for  appellant.    C.  E.  Tracy,  for  respondent. 

Andbbws,  J.  Tbe  judgment  below  proceeds  on  tbe  ground  that  the  40 
per  cent,  credited  as  paid  on  tbe  25  shares  of  stock  of  the  Illinois  &  St.  Louis 
Bridge  Company,  issued  to  tlie  defendant  Eno  in  1871,  but  which  was  not  in 
fact  paid,  and  also  the  sum  of  $5,332.18,  realized  by  him  on  the  sale  of  second 
mortgage  bonds  of  the  company,  received  as  his  share  on  the  distribution  of 
the  same  among  stockholders,  pursuant  to  the  resolution  of  the  company  of 
December  20,  1871,  were  equitable  assets  in  the  hands  of  the  defendant  Eno 
applicable  to  tbe  payment  of  the  debts  of  the  corporation,  and  which  the  plain- 
tiff, as  a  judgment  and  execution  creditor,  may  reach  in  this  action,  and  have 
applied  to  the  satisfaction  of  his  judgment.  It  is  vary  plain,  upon  tbe  facts, 
that  the  plaintiff,  in  asserting  this  claim,  cannot  stand  upon  any  right  exist- 
ing in  the  corporation  itself  to  proceed  against  the  defendant  Eno.  The  trans- 
actions by  whici)  he  acquired  the  shares  as  paid-up  shai'es  to  the  extent  of  40 
per  cent,  of  their  nominal  amount,  and  received  the  bonds,  created  no  obli- 
gation as  between  him  and  the  company  to  pay  the  amount  unpaid  on  tbe 
stock,  or  to  account  to  tlie  company  for  the  bond  or  their  proceeds.  As  be- 
tween Eno  and  the  company  it  was  not  intended  that  the  former  should  be 
accountable  to  the  company  for  the  amount  unpaid  on  the  stock  or 'for  tbe 
bonds.  Viewing  the  transactions  in  the  light  most  favorable  to  the  plaintifC, 
tbe  credit  on  tbe  stock,  and  the  transfer  of  the  l)onds  were  intended  as  a  gra- 
tuity to  the  stockholders  who  had  been  called  upon  to  pay  calls  on  their  original 
subscriptions  in  excess  of  what  was  expected,  and  of  what  was  represented 
would  be  necessary  at  the  commencement  of  the  enterprise.  There  can  be  no 
doubt  that,  as  between  tiie  corporation  and  its  stockholders,  these  transactions 
were  binding  according  to  the  actual  intention.  The  corporation  itself  would 
have  no  standing  to  demand  that  the  defendant  Eno  should  pay  the  40  per 
cent,  on  the  stock  which  it  acknowledged  had  been  paid,  or  that  he  should  ao- 
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oount  for  the  proceeds  of  the  bonds.  The  claim  of  the  plaintltf,  theref'oret 
must  be  maintained,  if  at  all,  not  in  the  right  of  the  corporation,  or  by  way 
of  equitable  subrogation  to  any  right  of  the  corporation  against  Eno,  but  in 
hostility  to  the  arrangement  between  them  under  which  he  received  the  stock 
and  bonds.  The  plaintiff,  to  entitle  himself  to  the  relief  demanded,  is  com- 
pelled to  maintain  that,  as  a  creditor  of  the  corporation,  he  has  rights  superior 
to  those  of  the  corporation  itself,  and  may  hold  the  defendant  to  account  for 
the  unpaid  40  per  cent,  on  the  stock  as  though  he  had  been  a  subscriber  there- 
for; and  for  the  proceeds  of  the  bonds  as  though  be  had  purchased  them  of 
the  corporation,  or  had  sold  thera  on  its  account. 

So  far  as  respects  the  Claim  to  recover  the  40  per  cent,  unpaid  on  the  25 
shares  of  stock,  we  understand  it  is  placed  by  the  learned  counsel  for  the  plain- 
tiff mainly  on  the  proposition  that  the  capital  stock  of  a  corporation  is  a  trust 
fund  for  the  security  of  creditors,  which  cannot  be  given  away  or  distributed 
among  stockholders  so  long  as  debts  of  the  corporation  remain  unpaid,  and 
that  the  transaction  in  question  was  a  violation  of  this  principle.  The  gen- 
eral principle  asserted  is  doubtless  well  founded;  but,  if  it  had  an  appropriate 
application  in  the  present  case,  the  plaintiff  would  encounter  some  difficulty, 
under  the  authorities  in  this  state,  in  maintaining  a  separate  action,  as  an  in- 
dividual creditor  of  the  corporation,  to  reach  assets  which  constitute  a  trust 
fund,  not  for  the  protection  of  one  creditor  only,  but  equally  for  all  the  cred- 
itors of  the  corporation.    Qt^ffith  v.Ifanffam,  78  N.  Y.  611,  and  cases  cited. 

But,  passing  this,  we  are  of  opinion  that  the  40  per  cent,  credited  on  the 
25  shares  of  stock  issued  to  the  defendant  Eno  cannot  be  considered  as.  afid 
does  not  constitute,  a  trust  fund  applicable  to  the  payment  of  creditors.  The 
capital  of  a  corporation  consists  of  its  funds,  securities,  credits,  and  property,, 
of  whatever  kind,  which  it  possesses.  The  word  "capital,"  applied  to  cor- 
porations, is  often  used  interchangeably  with  the  words  "capital  stock,"  and 
both  are  frequently  used  to  express  the  same  thing, — ^the  property  and  assets 
of  the  corporation.  Strictly,  the  capital  stock  of  a  corporation  is  the  money 
contributed  by  the  corporators  to  the  capita],  and  is  usually  represented  by 
shares  issued  to  subscribers  to  the  stock  on  tlie  Initiation  of  the  corporate  en- 
terprise. See  Surrall  v.  Bushwick  R.  Co.,  75  N.  T.  212,  and  cases  cited. 
It  may  be  admitted  that  the  liability  of  subscribers  on  unpaid  stock  subscrip- 
tions constitutes  an  asset  of  the  corporation  which  cannot  be  surrendered  or 
given  up  by  the  corporation  without  consideration,  to  the  prejudice  of  cred- 
itors. It  is  not  claimed  that  there  is  any  express  prohibition  in  the  charter 
of  the  bridge  company  against  issuing  shai'es  purpoiting  to  be  fully  paid, 
without  actual  payment.  The  charter  authorizes  books  of  subscription  to  the 
stock  to  be  opened.  The  most  that  could  be  claimed  from  this  provision  is 
that  by  implication  it  prohibits  the  issue  of  stock  except  to  actual  subscribers 
who  should  undertake  to  pay  the  nominal  amount  of  the  shares  when  required. 
There  is  no  pretense  that  the  defendant  Eno  ever  subscribed  for  the  25  shares 
of  bonus  stock,  so  called,  or  entered  into  any  engagement  to  pay  the  40  per 
cent,  credited  thereon.  This  was  distinctly  contrary  to  the  intention  of  all 
parties.  The  plaintiff  seeks  to  charge  him  as  though  he  had  subscribed  for 
the  stock,  ftnd  entered  into  a  contract  obligation  with  the  company  to  pay  the 
40  per  cent.  We  can  see  no  ground  upon  which  he  can  be  made  to  respond 
to  the  creditors  of  the  company  as  upon  an  unpaid  subscription. 

Assuming  that  the  transaction  as  to  the  company  was  ultra  tires,  or  that' 
it  could  not  give  away  its  shares,  the  transaction  in  that  view  was  simply  a 
miUity,  and  Eno  got  nothing  as  against  any  one  entitled  to  question  the  trans- 
action. But  it  did  not  convert  him  into  a  debtor  of  the  company  for  the  40 
per  cent.  He  entered  into  no  contract-to  pay  it.  He  has  re<;eived  nothing 
on  account  of  the  25  shares,  and  it  is  not  claimed  that  the  charter  in  terms 
imposes  the  liability  claimed.  The  unissued  shares  of  a  corporation  are  not 
assets.    When  issued,  they  represent  a  proportionate  interest  in  the  share- 
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holder  in  the  corporate  property, — an  interest,  howevBr,  subordinate  to  tlie 
claims  of  creditors.  There  are  unquestioned  public  evils  growing  out  of  the 
creation  and  multiplication  of  shares  of  stock  in  corporations,  not  based  upon 
corporate  property.  The  remedy  is  with  the  legislature.  But  the  liability  of 
a  shareholder  to  pay  for  stock  does  not  arise  out  of  bis  relation,  but  depends 
upon  his  contract,  express  or  implied,  or  upon  some  statute;  and,  in  tlie  ab^ 
sence  of  either  of  these  grounds  of  liability,  we  do  not  perceive  how  a  person 
to  whom  shares  have  been  issued  as  a  gratuity  has,  by  accepting  them,  com- 
mitted any  wrong  upon  creditors,  or  made  Iiimself  liable  to  pay  the  nominal 
face  of  the  shares  as  upon  a  subscription  or  contract.  Seymour  v.  Sturgess, 
86  N.  Y.  134;  In  re  Western  of  Canada  Oil  Co.,  1  Ch.  Div.  116;  Waterhouse 
V.  Jamieson,  L.  R.  2  Sc.  &  Div.  29. 

The  question  as  to  the  right  of  the  plaintiff  to  compel  the  defendant  to  ac- 
count for  the  sum  realized  by  him  on  the  sale  of  the  bonds  is  affected  by  the 
fatal  difficulty  that  the  defendant  has  received  nothing  from  tlie  corporation 
except  its  promise  to  pay,  which  has  never  been  performed.  The  plaintiff 
has  withdrawn  nothing  from  the  funds  of  the  company  on  account  of  the 
bonds,  (unless  it  may  be  a  sum  represented  by  a  single  interest  coupon,)  and 
creditors  have  not  been  prejudiced  by  the  transaction.  It  is  alleged,  and  it 
was  offered  to  be  proved,  that  the  property  of  tlie  company  had  been  sold  on 
the  foreclosure  of  the  first,  mortgage.  It  is  unnecessary  to  consider  what  the 
rights  or  liabilities  of  the  defendant  would  be,  in  respect  to  the  l>onds,  as  be- 
tween himself  and  other  creditors  of  the  corporation  on  a  distribution  of  as- 
sets, or  if  it  had  appeared  that  the  corporation  had  paid  the  bonds  issued  to 
the  defendant.  The  situation,  in  either  of  these  aspects,  is  not  presented. 
Tills  is  not  a  case  of  following  assets  of  a  corporation  wrongfully  transferred, 
tthe  defendant  has  received  none  of  the  funds  or  assets  of  the  company  avail- 
able to  creditors.  The  loss  on  the  bonds  falls  on  those  who  have  purchased 
them  relying  on  the  credit  of  the  corporation.  The  situation  of  the  general 
creditors  has  not,  so  far  as  appears,  been  affected  by  the  fact  that  the  com- 
pany received  nothing  for  tlie  bonds. 

The  statute  of  Missouri,  the  state  from  which  the  bridge  company  in  part 
derives  its  existence,  authorizes  a  creditor  of  a  corporation  who  shall  have  ob-  ' 
tained  judgment  against  it,  upon  which  an  execution  has  been  returned  nu/fo 
bona,  to  issue  execution  thereon  against  any  stockholder  to  an  extent  equal 
in  amount  to  the  amount  of  stock  held  by  him,  "together  with  any  amount 
unpaid  thereon."  The  courts  of  Missouri,  on  an  application  under  this  stat- 
ute for  leave  to  issue  execution  against  a  person  who  was  a  director  and 
stockholder  in  the  bridge  company  who  had  received  bonus  stock  and  bonds, 
granted  the  application,  and  came  to  the  conclusion  that  the 40 per  cent,  cred- 
ited on  the  stock  could  be  regarded  as  the  amount  paid  thereon  within  the 
statute,  and  that  the  amount  received  on  the  bonds  was  also  recoverable. 
Skrainka  v.  Allen,  7  Mo.  App.  435,  and  76  Mo.  384.  The  statutory  remedy 
is,  of  course,  not  available  in  this  state.  Loivry  v.  Inman,  46  N.  Y.  120. 
TJie  court  seems  to  have  given  much  weight  to  the  fiduciary  and  trust  rela- 
tion existing  between  a  director  of  a  corporation  and  its  creditors.  That  rela- 
tion did  not  exist  between  the  defendant  £no  and  the  creditors  of  the  com- 
pany. He  was  a  stockholder  simply,  and  no  trust  relatiou  exists  between  a 
stockholder  in  a  corporation  and  its  creditors.  The  decision  in  Missouri  may 
stand  on  its  special  circumstHuces,  but  it  is  not  controlling  in  the  case  be- 
fore us. 

We  are  of  opinion  that  the  judgment  appealed  from  is  erroneous,  and  that 
it  should  therefore  be  reversed,  aud  a  new  trial  ordered. 

(All  concur.) 


Digitized  by 


Google 


Ohio.]  OTFY  or  oolukbds  v.  oouimbub  sxbeet  b.  00.  651 

(ffi  OUo  St.  98) 

GiTT  OF  CoLtruBUS  V.  CoLUHBUS  Stbeet  B.  Co. 

(Sujrrenu  Ootot  of  Ohio.    April  26,  1886.) 

Btbkkt  Raiiboao— Okbinance— Dtjtt  to  Rspaib  SxBjeifr— Biohtb  of  Cjty. 

The  city  of  Columbus,  by  ordinance,  granted  the  privilege  to  a  company  to  con- 
struct and  operate  a  street  railroad  on  one  of  its  streets  for  a  specified  period.  The 
ordinance  provided  that  the  company  should  make,  construct,  and  keep  in  order 
and  rejwir  all  that  part  of  the  street  included  between  the  rails  of  its  tracks  and 
switches,  in  the  same  manner,  and  with  like  material,  as  the  street  is  constructed 
and  repaired,  so  long  as  it  shall  use  the  same  for  its  railroad ;  and  any  failure  to 
comply  with  the  provisions  of  the  ordinance,  or  with  any  general  ordinance  of  the 
city  regulating  the  use  of  its  streets,  or  the  police  r^ulations  thereof,  should  ren- 
der such  railroad  company  liable  to  the  dty  in  an  action  of  damages  for  such  fail- 
ure; and  the  conncil,  after  giving  the  company  20  days' notice,  should  have  the 
right  to  order  any  work  to  be  done  on  the  railroad  necessary  to  keep  it  in  re- 
pair, and  charge  the  cost  and  expense  thereof  upon  the  railroad  company.  Ifeid, 
(1)  that  ilie  ordinance  did  not  divest  the  city  of  its  control  of  the  street,  or  abridge 
its  right  to  improve  the  same,  and  it  might  during  the  period  named  cause  to  be 
made  new  improvements  thereof,  including  the  part  occupied  by  the  street  railway, 
and  determine  the  kind  of  improvements  to  be  so  made.  (2)  By  constructing  and 
operating  its  railway,  the  company  accepted  the  burdens  with  the  privileges  of  the 
ordinance,  and  thereby  incurred  the  continuing  obligation  to  make,  construct,  and 
keep  in  order  and  repair,  as  long  as  it  enjoyed  those  privileges,  the  portion  of  the 
street  between  the  rails  of  its  track,  including  such  new  improvement  thereof  as 
the  city  may  determine  and  direct.  (3)  When,  after  notice,  the  company  fails  to 
do  the  work  as  required  of  it,  and  the  city  then  causes  it  to  be  done,  its  reasonable 
cost  may  be  recovered  by  action  against  tne  company;  and  itis  not  essential  to  the 
liability  of  the  company  therefor  that  the  notice  to  make  such  improvement  pre- 
cede the  letting  of  the  contract  by  the  city  for  the  same.  It  is  sufficient  if  such  no- 
tice be  given  before  the  work  is  done,  and  while  the  company  may  still  perform 
the  same.  (4)  Where  the  company,  after  receiving  such  notice,  without  attempt  to 
perform  any  part  of  the  work  required  of  it,  permitted  the  city,  without  objection 
or  complaint,  to  commence  and  complete  i^  adjusted  the  track  of  its  railway  to 
conform  thereto,  as  it  progressed,  and  with  knowledge  that  the  city  expected  ft  to 
pay  for  the  same,  and  of  all  the  circumstanre.-),  received  all  the  benefits  thereof  as 
fully  as  if  it  liad  been  performed  by  the  company,  the  city  may  recover  the  reason- 
able cost  of  the  work  so  done,  altli'ough  the  notice  does  uut  strictly  conform  to  the 
requirements  of  the  ordinance. 

(^Rftius  by  the  Gowrt.) 

Error  to  district  court,  Franklin  county. 

The  plaintiff,  a  city  of  the  second  class,  had,  prior  to  1874,  granted  to  the 
defendant,  an  incorporated  street-railroad  company,  permission  to  construct 
and  operate,  until  Kovember,  1882,  a  street  railroaid  on  High  street.  On  the 
sixteenth  of  November,  1874,  the  city  council,  by  ordinance,  authorized  the 
company  to  extend  its  road  on  Goodale  street  and  Neil  avenue,  and  continue 
the  operation  of  the  same  thereon,  as  well  as  on  High  street,  for  the  period  of 
20  years.  The  defendant  accepted  the  privileges  and  conditions  of  the  ordi- 
nance, extended  its  road  accordingly,  and  has  ever  since  b^en  so  operating  the 
same.  This  ordinance,  among  other  things.providesthat  the  company  shall 
"make,  construct,  and  keep  in  order  and  repair  all  that  part  of  said  street  in- 
cluded between  the  rails  of  its  tracks  and  switches,  in  the  same  manner  and 
with  like  material  as  the  said  street  is  constructed  and  repaired,  so  long  as  it 
shall  use  the  same  for  its  railroad.  Any  failure  by  said  railroad  company  to 
comply  with  the  provisions  of  this  ordinance,  or  with  any  general  ordinances 
of  the  city  regulating  the  use  of  said  streets,  or  the  police  regulations  thereof, 
shall  render  such  railroad  company  liable  to  said  city  in  an  action  of  damages 
for  such  failure;  and  the  council  of  said  city,  after  giving  said  company  20 
days'  notice,  shall  have  the  right  to  order  any  work  to  be  done  on  said  rail- 
road necessary  to  keep  it  in  repair,  as  required  by  this  ordinance;  and  when 
said  work  is  done  to  charge  the  cost  and  expense  thereof  upon  said  railroad 
company,  and  upon  recovery  of  such  di<raages,  or  upon  such  work  being  done,- 
the  said  railroad  company  shall  be  liable  for  the  payment  thereof." 
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On  the  first  of  March,  1875,  the  city  council,  desiring  to  improve  High 
street,  including  the  portion  between  the  rails  of  the  traick  and  switches  of 
the  defendant's  railroad  thereon,  by  paving,  etc.,  duly  passed  and  published 
«n  ordinance  for  that  purpose;  and  after  the  necessary  preliminary  proceed- 
ings, on  the  twenty-sixth  of  April,  1876,  let  the  contract  for  such- improve- 
ment.  On  the  nineteenth  of  April,  1875,  a  resolution  was  adopted  by  the 
city  council,  directing  the  defendant  to  proceed  immediately  to  make  that  part 
of  the  improvement  between  the  rails  of  the  tracks  and  switches  of  its  road. 
A  copy  of  this  resolution  was  served  upon  the  superintendent  and  general 
manager  of  the  company.  The  defendant  failed  and  refused  to  make  any  part 
of  the  improvement,  and  the  contractors,  under  their  contract  with  the  city,  con- 
Btructed  the  whole  improvement,  including  that  part  which  tiie  defendant 
was  directed  to  make.  The  work  was  completed  in  December,  1875,  and  on 
the  twenty-fourth  day  of  January,  1876,  the  council  by  ordinance  assessed 
«pon  the  defendant's  road  the  cost  of  that  portion  of  the  improvement  in- 
cluded within  the  rails  of  its  tracks  and  switches,  amounting  to  $7,967,  and 
directed  the  same  to  be  paid  by  the  defendant  into  the  city  treasury,  Augusts, 
1876.  Tlie  defendant  failing  to  make  payment,  the  plaintiff  thereafter  brought 
its  suit  in  the  court  of  common  pleas  to  recover  the  same.  The  plaintiff's 
petition  alleged,  in  substance,  the  foregoing  facts,  and  that  the  sum  sued  for 
was  the  reasonable  cost  of  the  part  of  the  improvement  referred  to.  The  de- 
fendant's answer,  in  substance,  denied  that  the  sum  sued  for  was  the  reason- 
able cost  or  price  of  that  part  of  the  improvement  mentioned,  and  also  de- 
nied that  it  was  notified  to  construct  the  same  until  after  the  city  had  let  the 
contract  for  the  wliole  improvement.  The  case  was  tried  to  the  court,  whose 
findings  of  facts  and  conclusions  of  law  are  separately  stated,  as  follows: 

"(1)  That  the  ordinance  passed  by  the  city  council,  November  16,  1874,  as 
alleged  in  the  petition,  was  duly  accepted  and  ratified  by  the  defendant.  (2) 
That  the  plaintiff  did  not  notify  the  defendant  to  improve  or  repair  the  part 
of  High  street  between  the  rails  of  its  railway  until  the  plaintiff  had  con- 
tract^ in  writing  with  Hastings  &  Beeson  to  improve  the  entire  width  of 
said  street,  including  the  part  so  between  the  rails,  with  the  Parisen  aspbal- 
tum  pavement,  and  not  until  the  said  Hastings  &  Beeson  had  commenced 
the  construction  of  said  pavement  on  said  High  street.  (3)  That  at  the  date 
when  said  plaintiff  did  notify  the  defendant  to  improve  and  repair  the  street 
between  the  rails  of  its  railway  it  was,  beciiuse  of  the  action  of  the  plaintiff, 
not  practicable  or  possible  for  the  defendant  to  have  complied  with  said  no- 
tice, and  to  have  made  said  improvement  and  repairs,  except  by  the  consent 
of  said  Hastings  &  Beeson,  which  consent  was  not  procured  by  the  plaintiff, 
nor  otherwise  given  by  said  Hastings  &  Beeson;  nor  did  the  plaintiff,  after 
the  service  of  such  notice,  take  any  step  whatever  towards  enabling  said  de- 
fendant to  mHke  said  improvement  and  repairs  between  the  rails.  (4)  That 
there  was  nothing  in  the  official  action  of  the  pliuntiff,  by  its  council  or  offi- 
cers, with  reference  to  the  construction  of  said  Parisen  pavement  prior  to  the 
passage  uf  the  resolution  on  the  nineteenth  day  of  April,  A.  D.  1875,  directing 
the  city  solicitor  to  serve  notice  on  the  defendant  of  a  demand  on  the  part  of 
the  plaintiff  that  the  defendant  should,  after  receiving  twenty  days'  notice, 
proceed  to  make,  construct,  etc.,  the  said  Parisen  pavement,  which,  if  brought 
to  the  knowledge  of  the  defendant,  would  have  been  notice  to  the  defendant 
of  an  intention  on  the  part  of  the  plaintiff  to  require  the  defendant  to  con- 
struct the  said  Parisen  pavement  between  the  rails  of  its  railway. 

"The  coni-t  finds,  as  a  matter  of  law:  (1)  That  the  said  ordinance  of  the 
said  city  council  of  Kovember  16,  1874,  constituted  a  contract  between  the 
plaintiff  and  defendant  as  to  the  liability  of  thedefendant  to  make,  construct, 
and  keep  in  repair  the  pavement  between  the  rails  of  its  railway  on  said 
High  street  between  the  streets  named  in  said  ordinance,  conferring  or  re- 
serving to  the  plaintiff  the  power  and  right  to  deteimine  what  kind  of  pave- 
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ment  should  be  constructed  and  maintained  on  said  street,  aa  well  inside  as 
outside  of  the  rails  of  the  defendant's  railway,  for  the  future  and  during  the 
twenty  years  that  was  by  said  ordinance  Axed  as  the  term  granted  to  defend- 
ant. (2)  That  by  the  terms  of  this  ordinance  the  plaintifi  can  only  have  a 
right  <k  action  to  recover  for  the  cost  and  expense  of  making  or  repairing  the 
pavement  between  the  rails,  in  the  event  of  a  failure  of  the  defendant  to 
make  and  construct  the  same  after  having  received  notice  for  twenty  days 
that  plaintiff  required  the  defendant  so  to  do,  or,  at  least,  in  case  of  a  new 
construction,  a  reasonable  notice  of  the  plaintiff's  demand  of  the  defendant 
in  that  belialf.  (3)  That  any  notice,  to  be  effectual  in  giving  the  plaintiff  a 
right  of  action  agiuiist  the  defendant  for  its  failure  to  make  or  repair  the 
pavement,  must  have  been  given  to  the  defendant  for  such  reasonable  time  as 
would  liave  enabled  the  d^endant  to  do  the  work  before  the  plaintiff  pro- 
ceeded to  do  the  work,  or  contracted  with  anotlier  to  do  the  work,  without  re-^ 
serving  any  right  to  the  defendant  to  do  the  work  between  the  rails  of  its 
railway.  (4)  That  the  plaintiff,  having  contracted  with  Hastings  &  Beeson 
to  construct  the  entire  pavement^  in  wliich  contract  no  allusion  is  made  to 
any  right  or  duty  of  llie  defendant  to  make  or  pay  for  the  pavement  between 
the  rails  of  its  railway  before  serving  any  notice  on  the  defendant  requiring 
it  to  perform  such  work,  the  serving  of  such  notice  by  plaintiff,  through  its 
solicitor,  on  tlie  defendant,  some  weeks  after  the  making  of  such  contract 
with  said  Hastings  &  Beeson,  is  not  such  a  notice  as  wUt,  by  the  terms  of  the 
said  ordinance  of  November  16, 1874,  authorize  the  plaintiff  to  recover  in  this 
action.  (5)  The  court  finds  upon  the  whole  case  for  the  defendant,  and  that 
said  defendant  is  not  indebted  to  said  plaintiff  as  alleged  in  this  action,  and 
said  defendant  is  entitled  to  judgment  against  said  plaintiff  for  its  costs." 

The  plaintiff  properly  excepted,  and  in  due  time  filed  its  motion  tor  a  new 
trial.  This  was  overruled,  and  a  bill  of  exceptions  taken,  containing  all  the 
evidence;  and,  judgment  having  been  entered  in  favor  of  the  defendant,  pro- 
ceedings in  error  were  prosecuted  to  the  district  court,  where  the  judgment 
of  the  common  pleas  was  affirmed.  The  reversal  of  those  judgments  is  now 
sought  in  this  court  on  the  grounds  that  the  facts  found  are  not  sustained  by 
the  evidence,  and  do  not  warrant  tlie  conclusions  of  law. 

James  Careti,  City  Sol.,  for  plaintiff  in  error.  Henry  T.  Chittenden,  for 
defendant  in  error. 

WrLUAHS,  J.  Whether  there  is  error  in  the  judgments  requiring  their  re- 
versal depends  largely  upon  the  effect  to  be  given  to  the  ordinance  of  Novemr 
ber  16, 1874.  So  much  of  that  ordinance  as  is  important  is  given  in  the  state- 
ment of  the  case.  The  court  of  common  pleas  found  the  defendant  accepted 
the  ordinance,  and  held  that  it  constituted  a  contract  between  the  parties,  un- 
der which  the  plaintiff  might  rightfully  determine  the  kind  of  pavement  that 
should  be  constructed  and  maintained  on  the  street,  including  that  part  within 
the  rails  of  the  defendant's  roadway  during  the  period  named  in  the  ordinance. 
That  it  might  do  so,  is  sufficiently  clcfir.  There  was  no  intention  on  part  of 
the  city,  In  the  passage  of  the  ordinance,  to  surrender  the  powers  conferred 
on  it  by  law,  or  abridge  their  reasonable  and  proper  exercise.  It  is  equally 
clear  that  one  of  the  material  and  important  things  intended  to  be  secured  to 
the  city  by  the  ordinance,  as  part  of  the  consideration  for  tlie  privileges  thereby 
granted  the  defendant,  was  tlie  continuing  obligation  of  the  defendant  to 
m&ke  and  keep  in  repair,  during  its  enjoyment  of  the  grant,  those  portions  of 
the  street  occupied  by  its  railway.  That  obligation  is,  by  the  terms  of  the 
ordinance,  imposed  upon  the  defendant,  whicli  it  assumed  by  accepting  the 
privileges  thereby  conferred.  A  mode  therein  provided,  of  enforcing  that 
obligation,  is  that  the  plaintiff,  after  notice,  may  do  the  work  the  defendant 
so  bound  itself  to  do,  and  recover  its  cost  from  the  defendant.  Whether  this 
is  the  exclusive  mode  of  enforcing  the  defendant's  obligation  may  admit  of 
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doubt,  but  is  nnnecesaary  to  be  now  determined.  The  court  of  coninion  pleas 
found  that  notice  was  not  given  the  defendant  to  make  the  improvement  be- 
tween the  rails  of  its  roadway  until  the  plaintiff  had  contracted  with  Hastings 
&  Beeson  to  improve  the  entire  width  of  the  street,  without  reserving  in  the 
contract,  or  otherwise  obtaining  from  the  contractors,  permission  to  tlie  de- 
fendant to  make  that  part  required  by  the  notice,  and  held  that  such  notice 
was  not  sufBcient,  although  no  part  of  the  work  the  defendant  was  so  required 
to  do  had  been  done;  but  that  to  make  the  defendant  liable  the  notice  should 
have  been  given  it  a  reasonable  time  before  the  city  contracted  for  doing  the 
work.  Upon  this  ground  alone  it  was  adjudged  the  plaintiff  could  not  main- 
tain  its  action.    This  was  error. 

Assuming  that  the  ordinance  constitutes  the  contract  between  the  parties, 
and  that  by  its  terms  the  right  in  the  first  instance  is  given  the  defendant  to 
make  the  improvement  and  repairs  referred  to,  and  tliat  the  plaintiff  is  au- 
thorized to  make  them,  and  recover  their  cost,  only  after  the  notice  therein 
provided  for,  it  does  not  follow,  as  a  necessary  of  legal  consequence,  that  the 
contracting  with  another  therefor,  before  notice,  made  compliance  therewith 
impracticable,  or  otherwise  relieved  the  defendant  of  its  obligation  to  do  the 
work  required.  If  the  ordinance  conferred  upon  the  defendant  the  rights 
claimed,  no  subsequent  contract  of  the  city  could  extinguish  or  impair  them. 
The  contractors  could  not,  in  virtue  of  the  contract,  any  more  than  the  city, 
in  any  way  interfere  with  them.  They  were  as  effectually  saved  and  secured 
to  the  defendant  as  if  expressly  reserved  in  such  contract.  So  long  as  the  im- 
provement and  repairs,  the  defendant  by  accepting  the  ordinance  bound  itself 
to  make,  remained  unmade,  its  duty  continued  to  make  them  when  notlBed 
to  do  so;  and  it  was  no  concern  of  the  defendant  what  contract  the  city  had 
made  with  another,  or  what  liability  it  had  thereby  incurred.  There  is  noth- 
ing in  the  ordinance,  or  in  the  nature  of  the  defendant's  obligation,  that  re- 
quired the  notice  to  be  given  it  before  the  city  entered  into  a  contract  for 
the  work.  It  is  sufficient,  if,  after  the  notice,  opportunity  be  given  the  de- 
fendant to  perform  the  work.  Xo  particular  form  or  manner  of  notice  is 
necessary.  It  may  be  shown  by  circumstances  which  properly  apprise  the  de- 
fendant of  the  city's  purpose,  and  call  for  the  action  of  tlie  defendant  in  that 
behalf.  The  fact  that  before  notice  to  the  defendant  the  city  had  let  the  con- 
tract for  the  improvement  of  the  entire  width  of  the  street  would,  at  most,  be 
but  evidence  tending  to  show  an  intention  at  that  time,  ex  gratia,  to  relieve 
the  defendant  from  the  construction  of  any  part  of  it.  But  such  intention 
might  be  abandoned  any  time  while  that  part  of  the  woik  within  the  defend- 
ant's roadway  remained  u  nperf  oi-med,  and  the  defendant  be  called  upon  to  do  it. 
The  passage  of  the  resolution  by  the  city  council,  before  letting  the  contract,  re- 
quiring the  defendant  to  perform  such  work,  and  serving  a  copy  on  the  de- 
fendant after  the  contract  was  let,  sutUciently  acquainted  the  defendant  that 
no  such  intention  ever  existed  or  was  abandoned.  It  appears  both  from  the 
finding  of  facts  and  the  evidence  that  the  copy  of  the  resolution  was  served 
before  any  part  of  the  work  required  of  the  defendant  was  done.  There  is  no 
finding  nor  any  evidence  tending  to  show  that  the  contractors  prevented,  or 
attempted  to  prevent,  the  defendant  from  complying  with  the  resolution.  If 
they  had  done  so,  another  question  might  arise. 

It  is  a  mistake  to  suppose  that  the  mere  letting  of  the  contract,  and  com- 
mencing of  the  work  somewhere  in  the  street,  prevented  the  defendant  from 
complying  with  the  requirements  of  the  resolution,  or  discharged  the  obliga- 
tion of  the  defendant  to  do  the  work  required. .  If,  however,  the  notice  failed, 
in  time,  to  meet  the  strict  demands  of  the  plaintiff,  the  latter  nevertheless 
had  a  substantial  and  satisfactory  ground  of  recovery,  as  shown  by  the  recoi-d. 
There  is  no  finding  or  evidence  tending  to  show  that  the  city  by  letting  the 
contract,  or  otherwise,  intended  to  release  the  defendant  from  its  obligation 
under  the  ordinance,  or  have  that  pttrt  of  the  work  done  for  the  defendant  aa 
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a  mere  gratuity.  Quite  the  contrary  appears  from  the  evidence.  The  pas- 
sage and  service  of  the  resolution  indicate  that  the  plaintiS  expected  the  de- 
fendant to  perform  the  work  required,  or  pay  for  it  if  ii  did  not;  and  it  is  dif- 
ficult to  see  bow  the  defendant  could  have  had  any  different  understanding  or 
expectation .  It  was  evident  the  delay  in  service  of  the  resolution  was  an  over- 
sight or  neglect  of  the  city  solicitor.  Besides,  it  is  shown  by  the  evidence 
that  the  general  superintendent  and  manager  had  the  possession  and  control 
of  the  road  under  an  agreement  with  the  directors  that  he  was  to  run  it,  pay 
all  charges,  and  keep  hU  the  proceeds;  and,  as  he  testified,  had  entire  and  un- 
limited authority,  control,  and  care  in  the  management  of  the  road,  its  busi- 
ness, and  affairs.  The  copy  of  tlie  resolution  was  served  on  him  before  any 
sncb  work  whs  done,  except  some  excavating  in  the  street.  No  attempt  was 
made  to  comply  with  it,  nor  any  intimation  given  to  the  plaintiff  or  contnict- 
ors  of  an  intention  to  do  so,  nor  any  objection  interposed  to  the  performance 
of  any  of  the  work  by  the  contractors, althougii  he  saw  It  from  ite  commence- 
ment to  its  completion,  and  he  or  his  agent  was  along  the  line  of  the  railway 
almost  every  day,  superintending  the  relaying  of  the  track,  to  accommodate 
it  to  the  new  improvement;  and,  as  fast  as  the  track  was  laid,  cars  were  run 
over  the  same.  He  knew  the  city  expected  tlie  defendant  to  do  its  part  of  the 
work,  or  pay  for  it,  and  said,  while  the  work  was  progressing,  he  would  be 
liable,  and  would  do  what  was  right. 

The  defendant  had  an  election  to  sissert  its  right  and  perform  its  duty  under 
the  ordinance,  or  permit  the  contractors  to  do  the  work  required  of  it.  With 
full  knowledge  of  all  the  circumstances,  it  chose  the  latter,  and  received  and 
accepted  the  beneficial  results  of  its  choice.  This  should  place  it  in  no  better 
position  tlian  if  it  had  chosen  the  former.  If  it  had  done  so  it  would  have 
incurred  the  expense  of  the  work  and  thus  received  its  benefits.  It  has  the 
benefits  at  the  expense  of  the  city,  and  is  bound  to  pay  the  reasonable  outlay 
made  in  its  behalf.    It  is  estopped  from  controverting  its  liability  to  do  so. 

In  City  of  New  Haven  v.  Fair  Haven  A  W.  R.  Co.,  38  Conn.  422,  it  ap- 
peared tliat  the  defendant's  charter  required  it  to  keep  that  portion  of  the 
street  between  its  rails  and  two  feet  on  either  side  in  repair.  The  plaintiff 
improved  the  street,  and  assessed  Ufion  the  defendant's  road  that  portion  of 
the  cost,  i<nd  sued  for  the  same.  It  was  contended  by  the  defendant  that  its 
charter  gave  it  the  right  to  make  the  repairs  in  its  own  way,  and  the  city 
could  not  deprive  it  of  this  privilege,  or  recover  their  cost.  The  court  thus 
disposes  of  that  claim:  "The  defendant  suffered  the  city  to  go  forward, 
and  incur  the  expense,  with  full  knowledge  of  the  proceeding,  and  with  no 
objection  at  the  time.  The  defendant  must  have  known  that  the  improve- 
ment would  largely  benefit  it  in  the  matter  of  repairs;  that  the  proceeding 
was  under  ttie  statute;  and  consequently  at  the  expense,  in  part,  at  least,  of 
the  parties  benefited.  There  was  no  reason  to  suppose  that  the  city  was  do- 
ing tlie  work  of  the  defendant  at  its  own  expense,  or  at  the  expense  of  other 
parties.  The  presumption,  therefore,  is,  in  the  absence  of  any  finding  to  the 
contrary,  not  only  that  the  defendant  consented  to  the  making  of  the  im- 
provement by  the  city,  but  that  there  was  an  implied  understanding  that  the 
defendant  was  to  bear  its  fair  propoition  of  the  expenses.  We  think,  there- 
fore, that  the  defendant  should  be  estopped  from  setting  up  this  claim. " 

Bishop  on  Contracts,  §  217,  says  it  may  be  stated  as  a  sound  rule,  sup- 
ported by  authority,  that  "any  benefit,  if  of  a  sort  commonly  liiu  subject  of 
pecuniary  compensation,  which  one,  not  intending  i]t  as  a  gift,  confers  on 
another  wlio  accepts  it,  is,  in  the  absence  of  any  agreement  in  fact,  an  ade- 
quate foundation  for  the  law's  created  promise  to  render  back  its  value." 
And  "in  equity,  whenever  the  rights  of  others  liave  intervened,  by  reason  of 
a  man's  conduct  or  acquiescence  in  a  state  of  things  about  which  he  has  an 
election,  and  his  conduct  or  acquiescence,  or  even  laches,  was  based  on  a 
knowledge  of  the  facts,  he  will  be  deemed  to  have  made  an  effectual  election, 
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and  win  not  be  permitted  to  disturb  the  state  of  things,  whatever  may  have 
been  his  rights  at  first."  Quintan  v.  Myers,  29  Ohio  St.  511.  "The  estoppels 
of  this  class  are  called  equitable,  not  because  their  recognition  is  peculiar  to 
equitable  tribunals,  but  because  they  arise  upon  facts  which  render  their  ap- 
plication in  the  protection  of  rights  equitable  and  just.  Coucts  of  equity  rec- 
ogaize  them  in  cases  of  equitable  cognizance;  but  the  courts  of  common  law 
just  as  readily  and  fully;  and  it  is  never  necessary  to  go  Jnto  equity  for 
the  mere  purpose  of  obtaining  the  benefit  of  an  equitable  estoppel,  when  the 
case  is  not  otherwise  of  equitable  jurisdiction."  Barnard  v.  Qerman-Amer- 
ican  Sem.,  49  Mich.  444,  13  N.  W.  Rep.  811. 

The  judgments  of  the  district  court  and  court  of  common  pleas  are  reversed, 
and,  the  court  of  common  pleas  having  made  no  finding  in  regard  to  the  cost 
of  the  work  in  question,  ttie  cause  is  remanded  to  that  court  for  tiial  upon 
that  issue. 


(15  Obto  St  19S) 

State  ex  rei.  Attobnet  Genebal  e.  Amdebsom. 
{Btvpreme  Onart  <ff  OAto.    July  7,  1887.) 

1.  Qnn  WABRAIfTO — Attosnct  Grnbkal. 

The  attorney  general  may,  on  hia  own  relation,  withont  being  directed  by  the 
'  governor,  supreme  court,  or  general  assembly,  bring  a  civil  action  in  quo  vxaranto 
against  a  person  wlio  usurps,  intrudes  into,  or  unlawfully  holda  or  exercises  a  pab- 
lie  office. 

2.  Samb— PoBLio  Or»ic»— Pbesidekt  of  CocifctL. 

The  presidency  of  a  city  council  is  a  public  office,  within  the  purview  of  section 
8700  of  tiie  Revised  Statutes,  autliorizing  an  action  in.  quo  voammlo  to  be  brought 
against  a  person  who  usurps,  intrudes  into,  or  unlawJuIly  holds  or  exercises  a  pubr 
lie  office. 

>.  City  Cduncii/— EiiEction  or  Officebs. 

In  choosing  the  officers  necessary  to  efTect  the  organization  of  a  city  council,  at 
required  by  section  1676  of  the  Revised  Statutes,  the  members  being  present  and 
voting  for  candidates  therefor,  a  plurality  of  the  votes  oast  is  sufficient  to  elect. 

<.  Same— Elbotioh  of  Pbisidbkt. 

The  council  of  the  city  of  Urbana  (a  city  of  the  second  class)  consisted  of  siz 
members  who  were  duly  qualitied.  Tliey  met  with  the  mayor  to  organize,  as  re- 
quired by  section  1676  of  the  Revised  Statutes,  and  proceeded  to  vote  for  a  presi- 
dent, which  resulted  in  A.  receiving  three  votes,  C.  two  votes,  and  H.  one  vote,  for 
thatofflce;  wberenponthemayoraeclared  A.  elected.  i/«/d,  A.  was  legally  elected 
to  the  office. 

(S^ftu»iV<A«  CburC) 

Quxi  warranto. 

The  case  is  fully  stated  In  the  opinion. 

J.  A.  Kohler,  Atty.  Gen.,  Frank  Chanee,&ni  Eamhart,  Hunter  <fc  BtiUer, 
for  plaintiff.  West,  Brown  A  Wat  and  Middleton  &  JfiddUton,  for  de- 
fendant. 

W^LLiAKS,  J.  On  the  thirtieth  day  of  April,  1887,  the  attorney  general 
filed  in  this  court  a  petition  praying  tliat  a  judgment  of  ouster  from  the  oflSce 
of  presidi'Ut  of  the  council  of  the  city  of  Urbana  be  pronounced  against  the 
defendant.  The  material  allegations  of  the  petition  are  that  the  city  of  Ur- 
bana is  acity  of  the  fourth  grade  of  the  second  class,  divided  into  three  wards, 
an<l  having  a  common  council  composed  of  six  membera;  that  on  the  eigliteenth 
of  April,  1887,  at  the  meeting  provided  by  law  for  the  organization  of  the 
council,  the  mayor  presiding,  the  newly-elected  .members  of  the  council  having 
properly  qualilied,  and  all  tlie  members  being  present,  an  election  was  held  for 
the  oifice  of  president  of  the  city  council,  which  resulted  in  defendant  receiv- 
ing thi-ee  votes,  John  J.  Curley  two  votes,  and  William  J.  Harris  one  vote. 
Thereupon  the  mayor  declared  the  defendant  duly  elected.  By  a  like  vote  a 
president  pro  tempore  and  a  clerk  were  chosen ;  and  the  defendant  assumed 
and  entered  upon  the  ofiio6  to  which  he  was  so  declared  elected,  whicb  the  pe> 
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titlon  charges  to  be  a  wrongful  and  unlawful  usurpation  of  and  intrusion  into 
said  office.  Tiie  defendant  demurs  to  the  petition,  and  claims,  in  support  of 
the  demurrer,  (1)  that  unless  directed  by  the  governor,  supreme  court,  or  gen- 
eral assembly,  the  attorney  general  is  not  authorized  to  commence  an  action 
against  a  person  who  usurps  or  intrudes  into  a  public  office;  (2)  that  the  po- 
sition of  president  of  the  city  council  is  not  a  public  office;  and  (3)  that  it  ap- 
pears from  the  averments  of  the  petition  that  the  defendant  did  not  usui-p  or 
intrude  into  the  olHce,  but  was  legally  elected  and  entitled  thereto. 

1.  The  first  claim  of  the  defendant,  it  is  said,  is  based  upon  section  6762  of 
theBevised  Statutes;  but  that  it  is  not  supported  thereby  is  evident  when 
that  section  is  considered  in  its  proper  relation.  Section  6760  of  the  Bevised 
Stiitutes  provides  that  a  civil  action  may  be  commenced  against  a  person  who 
usurps,  intrudes  into,  or  unlawfully  holds  a  public  office;  and  section  6761 
authorizes  such  action  against  a  corporation  in  certain  specified  instances. 
Section  6762  reads  as  follows:  "The  attorney  general,  or  a  prosecuting  at- 
torney, when  directed  by  the  governor,  supreme  court,  or  general  assembly, 
shall  commence  any  such  action;  and  when,  upon  complaint  or  otherwise,  he 
has  good  reason  to  believe  that  any  case  specified  in  the  preceding  section  can 
be  established  by  proof,  he  shall  commence  an  action." 

The  contention  is  that,  inasmuch  as  section  6761  is  the  preceding  section 
referred  to  in  the  latter  clause,  the  authority  of  the  attorney  general  under 
that  clause,  to  commence  action  upon  "complaint  or  otherwise,"  is  limited  to 
eases  against  private  corporations  specified  in  said  section ;  and,  while,  by  vir- 
tue of  the  first  clause,  he  is  authorized,  when  directed  as  therein  provided,  to 
commence  any  action  for  any  of  th<!  causes  enumerated  in  either  section  6760 
or  6761,  he  is  so  authorized  only  when  thus  directed.  The  effect  and  purpose 
of  section  6762  is  to  Impose  upon  the  attorney  general  certain  duties  therein 
defined.  By  the  first  clause  he  is  required,  when  directed  by  the  governor, 
supreme  coart,  or  general  assembly,  to  commence  any  action  under  either 
of  the  preceding  sections;  and  the  latter  clause  makes  it  equally  obligatory  on 
him  to  commence  an  action  under  section  6761  when  he  has  good  reason  to 
believe  that  any  case  therein  specified  can  be  established  by  proof.  In  addition 
to  the  duties  enjoined  and  powers  conferred  on  the  attorney  general  by  sec- 
tion 6762,  he  may,  by  the  provisions  of  section  6763,  upon  his  own  relation, 
bring  any  such  action;  "and,  if  the  action  be  brought  under  the  first  subdi- 
vision of  section  6760,  security  for  costs  may  be  required." 

It  is  quite  obvious  that  this  section  authorizes  the  attorney  general,  upon 
his  own  relation,  without  any  direction  by  the  governor,  supreme  court,  or 
general  assembly,  to  bring  any  action  specified  in  either  section;  and,  if  it  be 
brought  against  a  person  who  usurps  or  intrudes  into,  or  unlawfully  holds  or 
exercises,  a  public  ofiJce,  he  may  require  security  for  costs,  but  need  not  do 
so.  The  petition  discloses  that  this  action  is  brought  by  the  attorney  general 
upon  his  own  relation,  and  it  constitutes  no  valid  objection  thereto  that  it  is 
so  brought  without  direction. 

2.  We  are  also  of  opinion  that  the  president  of  ti  city  is  an  officer,  and  his 
station  a  public  office,  within  the  purview  of  section  6760.  It  is  true,  the 
place  is  without  emolument,  but  that  is  not  a  necessary  incident  to  an  office; 
nor  is  it  to  be  denied  that  character  because  the  incumbent  is  chosen  by  a 
limited  elective  body  composed  of  public  officers.  Many  public  officers  are 
so  chosen.  The  term  of  his  office  is  fixed,  and  its  functions,  which  are  of 
a  public  nature,  and  for  public  purposes,  are  bestowed  and  prescribed  by 
statute.  These  public  functions,  pertaining  to  the  otHce  of  president,  are 
in  addition  to  and  different  from  those  of  members  of  the  council.  He  is  by 
virtue  of  his  position  the  presiding  officer  of  the  organized  body,  appoints  its 
committees,  and  becomes  ex  officio  a  member  of  certain  boards,  and  all  by- 
laws, resolutions,  and  ordinances  are  required  to  be  authenticated  by  his  sig- 
nature.   Of  such  consequence  was  the  office  considered  by  the  legislature  that 
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it  was  deemed  proper  to  provide  that  no  business  should  be  transacted  bj  the 
council  until  an  occupant  was  chosen. 

Besides,  it  1b  of  some  significance  tliat  the  statute  speaks  of  the  president  of 
the  council  as  an  officer.  Section  1676  of  the  Revised  Statutes  says  that  "if 
the  members  elect  of  the  council,  and  the  members  holding  over,  then  pres- 
ent, constitute  a  quorum,  they  shall  forthwith  proceed  to  organize  by  electing 
a  president  and  president  pro  tempore  from  their  own  numbers,  a  clerk,  and 
such  other  officers,  necessary  to  perfect  their  organization,  as  by  ordinance 
may  be  provided."  It  is  urged,  however,  that  this  does  not  recognize  or  des- 
ignate the  president  as  an  officer,  because  the  phrase  "such  other  officer"  re- 
fers to  officers  other  than  the  clerk.  But  it  undoubtedly  refers  equally  to 
each  of  the  otlier  incumbents  of  the  places  to  be  filled  by  election  in  perfect- 
ing the  organization.  Tliis  conclusion  is  fortiQed  by  the  latter  clause  of  the 
section,  providing  "that  the  mayor  shall  be  ex  officio  president  at  the  time  of 
such  orgauization;  and,  in  case  of  a  tie  vote  in  the  choice  of  any  officer  at 
such  organization,  the  mayor  shall  give  the  casting  vote."  The  purpose  of 
the  meeting  is  to  organize.  The  election  of  the  president  is  a  pai-t  of  and 
necessary  to  sucli  organization,  as  much  so  as  the  election  of  the  clerk;  and 
the  mayor  may  give  the  casting  vote  in  case  of  a  tie  in  the  choice  of  a  presi- 
dent as  well  as  in  choosing  a  clerk.  To  hold  otiierwjse  might  wholly  defeat 
the  object  of  the  section  by  preventing  a  speedy  organization.  We  have  not 
overlooked  section  1707,  which  specifles  the  officers  of  cities  of  the  second 
class.  Admittedly  there  may  be  otlier  officers  of  sucli  cities  thau  those  therein 
named,  notably  members  of  the  city  council.  'Sioi  do  we  regard  section  1717 
inconsistent  with  the  view  expressed. 

3.  The  question  left  for  consideration  is,  does  the  petition  show  a  usurpa- 
tion of  or  intrusion  into  the  office  of  president  of  the  council  by  the  defendant? 
This  depends  upon  wliether  be  was  elected,  and  this  again  upon  the  vote  nec- 
essary to  elect.  It  is  averred  that  at  the  election  held  all  the  members  of  the 
council  were  present  and  voted;  that  he  received  the  highest  number  of  votes 
cast  for  any  candidate,  and  was  declared  elected;  and  it  is  conceded  that,  if  a 
plurality  of  the  votes  are  sufficient  to  elect,  he  was  duly  elected  to  and  right- 
fully holds  the  office.     Otherwise  not. 

The  statute  does  not  prescribe  any  specific  mode  of  electing  the  officers  at 
the  organization  of  the  council,  nor  declare  what  vote  is  requisite  to  such  elec- 
tion; but  in  general  terms  requires  tliat  the  members  shall  "forthwith  pro- 
ceed to  organize  by  electing  a  president,"  and  the  exact  question  to  be  decided 
is  whether,  in  the  absence  of  any  express  statutory  rule  on  the  subject,  a  ma- 
jority is  necessary,  or  a  plurality  is  sufficient,  to  elect 

In  McCrary  <m  Elections  (section  197)  the  general  rule  is  thus  stated:  "In 
the  absence  of  any  statutory  provision  expressly  requiring  more,  a  plundity 
of  the  votes  cast  will  be  sufficient  to  elect.  It  is  only  where  the  statute  so 
provides  that  a  majority  of  all  the  votes  cast  is  necessary  to  the  choice  of  an 
officer.  In  this  country,  wliere  candidates  may  be  numerous,  and  the  votes 
of  the  electors  divided  among  a  number  of  different  persons,  to  require  a  ma- 
jority to  elect  would  be  t-o  prevent  a  choice  in  very  many  cases.  Hence  it  is 
that  a  majority  is  seldom  required  in  a  popular  election." 

And  in  Cooley  on  Constitutional  Limitations  (page  620)  it  is  said  that,  "un- 
less the  law  under  which  the  election  is  held  expressly  requires  more,  a  plu- 
rality of  the  votes  cast  will  be  sufficient  to  elect,  notwithstanding  these  may 
constitute  but  a  small  portion  of  those  who  are  entitled  to  vote." 

Cusliing,  in  his  Law  of  Legislative  Assemblies,  says:  "The  term  majority 
is  undei-stood  in  this  country  in  two  significations.  In  its  broadest  sense  it 
denott'S  the  greatest  of  any  number  of  unequal  divisions  of  the  whole  body; 
in  its  strictest,  the  greater  of  any  two  unequal  divisions  of  the  whole  body. 
In  the  popular  elections  of  this  country  both  these  principles  are  practically 
applied;  the  first  being  known  as  tlie  principle  of  plurality,  the  other  only  as 
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tbat  of  majority.  In  elections  in  which  the  principle  of  pluralitj  is  adopted, 
the  candidate  who  has  the  highest  number  of  votes  is  elected.  At  the  time 
of  the  first  settlement  and  colonization  of  the  United  States,  tlie  elections  of 
members  of  parliament  in  England  were  conducted  upon  the  principle  of  plu- 
rality, which  also  prevailed  in  all  other  elections.  Such  has  been  and  still  con- 
tinues to  be  the  common  law  of  England,  and  such  is  the  present  practice  in 
that  country  in  all  elections.  Indeed,  what  is  meant  there  by  the  term  <  ma- 
jority,' embraces  what  is  denoted  by  the  woi-d  'plurality.'  In  this  country, 
however,  the  principle  of  majority,  or  absolute  majority,  as  it  is  sometimes 
called,  was  early  introduced  into  the  law  of  elections  by  the  colonists  of  New 
England,  where  it  has  ever  since  prevailed  to  a  greater  or  less  extent.  In  the 
states  where  this  principle  is  established,  it  is  usually  provided  by  the  consti- 
tution or  laws  that  an  absolute  majority  shall  be  necessary  to  the  election  of 
certain  officers.  In  all  the  states,  with  the  exception  of  the  New  England 
states,  the  principle  of  plurality  generally  prevails  in  reference  to  all  munici- 
pal elections,  being  specially  provided  by  the  constitution  or  laws  or  usages 
of  the  several  states.  Whether,  in  the  absence  of  any  particular  provision, 
the  plurality  or  the  majority  principle  would  be  recognized  as  the  law.  must 
depend  upon  the  usage  in  each  particular  state."    Gush.  Leg.  Ass.  §§  117-129. 

In  this  state  the  plurality  principle  has  been  and  is  applied  generally  to  elec- 
tions. From  this  usage  the  term  "election"  has  acquired  a  popular  signifi- 
cation, and  is  commonly  understood  to  mean  a  choice  by  a  plurality  of  votes; 
and  the  candidate  receiving  the  greatest  number  of  votes  is  said  to  be  elected. 
The  legislature  not  having  designated  any  mode  of  electing  the  officers  at  the 
organization  of  the  council,  nor  prescribed  the  number  of  votes  necessary  to 
elect,  hut  simply  required  the  members  to  organize  by  "electing,"  it  is  a  fair 
inference,  in  the  absence  of  anything  to  indicate  a  different  intent  or  meaning, 
that  the  term  "electing"  was  used  in  its  popular  and  generally  received  sense 
of  choosing  by  a  plurality  of  votes.  This  inference  is  aided  by  the  context,  as 
well  as  by  the  manifest  object  of  the  statute.  One  lending  purpose  was  to  ef- 
fectuate a  prompt,  if  not  an  immediate,  organization.  As  is  said  by  Johnson, 
J.,  in  State  v.  ffreen,  37  Ohio  St.  232 ;  "  The  council  is  charged  with  an  im- 
portant public  trust.  It  is  essential  to  the  exercise  of  that  trust  that  a  speedy 
organization  should  be  had."  "They  [the  members  present,  if  a  quorum] 
shall  forthwith  proceed  to  organize,"  is  the  unmistakable  language  of  the  stat- 
ute. "  Where  the  question  involved  is  difficult  of  solution,  any  system  of  par- 
liamentary tactics,  or  any  conduct  of  members,  however  well  meant,  calcu- 
lated to  defeat  such  an  organization,  or  any  construction  of  the  statute  lead- 
ing to  such  result,  wiU  not  be  favored  unless  clearly  required  by  the  terms  of 
the  law."  To  remove,  if  possible,  all  causes  and  sources  of  delay  in  effecting 
the  organization,  it  is  provided  that,  "in  case  of  a  tie  vote  in  the  choice  of  any 
officer  at  such  organization,  the  mayor  shall  give  the  casting  vote."  Applying 
the  plurality  rule  to  the  election,  a  tie  vote  is  the  only  contingency  that  could 
arise  to  prevent  the  speedy  organization. 

The  legislature  having  specifically  enjoined  that  the  organization  should  be 
immediately  proceeded  with,  and  that  no  business  should  be  transacted  until 
effected,  and  htiving  carefully  provided  against  the  possibility  of  delay  result- 
ing from  a  tie  vote,  affords  some  ground  for  presuming  that  this  was  the  only 
obstacle  the  legislature  contemplated  could  interpose  itself  to  such  speedy  or- 
ganization, and  it  was  therefore  deemed  unnecessary  to  expressly  provide  that 
a  plurality  vote  should  be  sufficient  to  elect. 

Our  conclusion  is  that,  in  choosing  the  officers  necessary  in  the  organiza- 
tion by  the  council,  a  quorum  of  the  members  being  present  and  voting  for 
candidates,  a  plurality  of  the  votes  cast  is  sufficient  to  elect.  The  defeudant 
was  therefore  legally  elected. 

Demurrer  sustained,  and  petition  dismissed. 
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(4S  Obto  St  20t) 

CORBT  V.  JjAXB. 

(Supreme  Omtrt  of  Ohio.    June  7,  1887.) 
DowxB — Bevisb  TV  LtSD  OF — Electtiok. 

A  widow,  electing  to  take  the  provision  made  for  her  in  the  will  of  her  hmbsnd, 
will  be  barred  of  dower  in  land  of  which  he  waa  seized  aa  an  estate  of  inheritance 
during  coverture,  and  which  was  sold  and  conveyed  on  forecloiare  of  a  mortgage 
ezecutetl  by  hira  in  which  she  did  not  join,  unless  it  plainly  appears  by  the  will 
that  she  should  have  such  provision  in  addition  to  her  dower. 
{Sullabiu  by  the  (Jburt.) 

Beserved  in  the  district  court,  Hamilton  county. 

Apelition  was  filed  in  the  court  of  common  pleas  of  Hamilton  county,  by 
the  plaintiff,  Catharine  Corry,  against  the  defendant,  Elizabeth  Lamb,  alleg- 
ing tliat  James  Oorry,  her  late  husband,  during  her  coverture  with  bim,  was 
seized  of  an  estate  of  inheritance  in  certain  real  estate  described  in  the  peti- 
tion, situated  in  Hamilton  county,  and  containing  3.68  acres;  that  Elizabeth 
Lamb  claimed  to  hold  tlie  estate  of  James  A.  CJony  in  the  premises;  that  the 
plaintiff  was  entitled  to  dower  in  the  premises  as  the  widow  of  James  A. 
Corry  deceased;  and  therefore  prayed  that  her  reasonable  dower  in  the  prem- 
ises might  be  deci-eed  to  her,  and  an  assignment  thereof  made,  and  such  further 
relief  granted  as  equity  might  require.  The  cause  was  submitted  to  the  court, 
and  on  the  pleadings  and  proofs  the  court  found  for  the  defendant,  and  that 
the  plaintiff  was  not  entitled  to  dower.  An  appeal  was  taken  by  the  plaintiff 
to  the  district  court;  and.  it  appearing  to  that  court  that  difBcult  and  impor- 
tant questions  of  law  had  arisen  and  were  involved  in  the  cause,  on  motion 
of  the  plaintiff  it  was  ordered  that  the  cause  be  reserved  to  the  supreme  court 
for  decisiQu,  and  the  district  court  thereupon  found  the  facts  to  beas  foUows: 

"(1)  The  plaintiff  is  the  widow  of  James  A.  Corry,  to  whom  she  was  mar- 
ried January  14,  1841,  and  who  died  July  25. 1881,  intestate. 

"(2)  In  his  will  he  provided  aa  follows:  Item  1.  That  his  just  debts  should 
be  first  paid.  Item  2.  He  gave  to  a  family  servant  one  hundred  dollars. 
Item  S.  He  devised  to  his  son,  James  F.  Corry,  a  lot  of  ground  in  Cincinnati. 
Item  4.  He  gave  and  devised  to  his  wife,  the  said  Catharine  Corry,  as  follows, 
this  being  the  form  of  the  devise:  *  I  give  and  devise  to  my  beloved  wife« 
Catharine  Corry,  all  the  real  estate  and  personal  property,  wherever  situate, 
by  me  owned  at  the  time  of  my  death,  including  the  growing  crops  on  my 
farm,  to  be  hers  absolutely,  and  to  her  heirs,  excepting  therrarom  only  the 
property  mentioned  in  items  1,  2,  and  8  of  this  will,  and  excepting  therefrom 
also  my  horse  stock  at  J.  C.  Allen's,  in  Greene  county.  Ohio,  and  one  six-yeai^ 
old  gray  mare  on  my  place  i  n  Butler  county,  Ohio,  where  I  reside.  The  horse 
stock  at  J.  C.  Allen's,  in  Greene  county,  Ohio,  and  the  gray  mare  six  years  of 
age,  on  my  place,  I  now  bequeath  to  my  said  son,  James  Franklin  Corry.' 

"  (3)  The  deceased,  at  the  time  of  his  death,  vraa  a  resident  of  Butler  county, 
Ohio,  and  this  will  was  duly  admitted  to  probate  in  Butler  county,  Ohio,  on 
August  1,  1881,  and  on  the  same  day  the  plaintiff  appeared  in  open  court,  the 
said  probate  court  of  Butler  county,  Ohio;  and  in  due  form,  as  provided  by 
statute,  elected  to  take  under  the  will  of  ber  deceased  husband,  and  the  said 
election  of  the  widow  to  take  under  the  will,  was  duly  enteredupon  the  min- 
utes of  the  court. 

"(4)  James  A.  Corry,  on  the  thirteenth  day  of  July,  1853,  made  a  mortgage  to 
one  Adolphus  H.  Smith,  in  which  the  plaintiff  did  not  join,  on  real  estate 
which  he  owned  in  Hamilton  county,  Ohio,  situated  and  described  as  follows: 
'Being  twenty-three  acres  in  section  number  nine,  (9.)  township  number 
three,  (3,)  in  fractional  range  number  two,  (2,)  in  the  Miami  purchase,  to  be 
taken  off  the  south  side  of  the  said  James  A.  Corry's  farm,  commencing  at 
the  intersection  of  the  Cincinnati,  Lebanon  &  Springfield  turnpike  and  the 
south  line  of  said  section  number  nine,  (9;)  thence  running  west,  along  the 
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said  sonth  line  of  said  section  nnmber  ninct  (9,)  to  west  line  of  said  section 
number  nine,  (9;)  thence  north,  with  said  west  line  of  said  section  number 
nine,  (9,)  to  a  line  to  be  drawn  parallel  with  the  south  line  of  the  section  from 
the  said  west  line  to  the  said  turnpike,  at  a  sufficient  dist^ce  from  said  south 
Une,  so  as  to  Include  twenty-three  (^3)  acres  of  land,  excepting  therefrom  one 
acre  of  ground  for  grave-yard,  with  the  right  of  way  thereto.'  Said  mortgage 
contained  the  following  covenants :  <Tbe  grantor,  his  heirs  and  assigns, 
hereby  convenanting  with  the  grantee,  his  heirs  and  assigns,  that  the  title  so 
conveyed  is  clear,  free,  and  unincumbered,  and  that  he  will  warrant  and  de- 
fend the  same  against  all  claims  whatsoever.'  The  mortgage  was  foreclosed, 
and  on  June  13,  1861,  the  property  described  therein  was  duly  sold  and  con- 
veyed under  judicial  proceedings  in  the  fureclosure  suit  to  one  John  Bates, 
througli  whom  defendant  herein  traces  her  title.  The  land  in  which  plaintiff 
claims  dower  consists  of  3.69  acres  of  the  tract  sold  to  said  John  Bates,  is  now 
held  by  the  defendant  in  fee-simple  under  deed  from  Joseph  W.  Cotteral  and 
Mary  Ann  Cotteral,  his  wife;  the  latter  being  the  jprantees  of  Harriet  W. 
Irwin,  and  William  F.  Irwin,  her  husband.  On  the  twenty-sixth  day  of  Am- 
gust,  1869,  a  final  discharge  in  bankruptcy  was  issued  to  Jas.  A.  Corry  out 
of  the  district  court  of  the  United  States  for  the  Southern  district  of  Ohio. 
And  the  court  further  find  the  question  of  law  to  be:  Is  the  widow  enltlled 
to  dower  in  said  lands,  upon  said  findings  of  facts,  under  the  laws  of  Ohio?" 
I.  J.  Miller  and  Geo.  B.  Okey,  for  plaintifl  in  error.  Simeon  if.  Johnson, 
for  defendant  in  error. 

DiOKHAN,  J.  In  July,  1863.  James  A.  Corry  executed  a  mortage  of  the 
land,  in  which  bis  widow,  Catharine  Corry,  the  plaintiff,  claims  dower,  to  one 
Adolphus  H.  Smith.  In  the  mortgage,  the  grantor,  for  himself,  his  heirs  and 
assigns,  covenanted  with  the  grantee,  his  heirs  and  assigns,  that  the  title  con- 
veyed was  free  and  unincumbered,  and  that  he  would  warrant  and  defend  the 
same  against  all  claims  whatsoever.  In  June,  1861,  under  proceedings  of 
foreclosure  by  the  mortgagee,  the  land  was  duly  sold  and  conveyed  to  one 
John  Bates,  through  whom  the  defendant,  Elizabeth  Lamb,  traces  her  title, 
and  through  mesne  conveyances  holds  the  premises  in  fee-simple.  As  the 
plaintiff  did  not  join  in  the  mortgage,  the  proceedings  upon  it  did  not  affect 
her  dower  interest  in  the  land  conveyed.  When  the  right  of  dower  has  once 
attached,  although  it  may  possibly  never  become  absolute,  it  cannot  be  de- 
feated by  any  act  of  the  husband  in  the  nature  of  an  alienation  or  charge. 
The  widow  cannot  be  deprived  of  it  by  the  creditors  of  her  husband ;  and, 
when  the  husband  obtains  a  loan  upon  a  mortgage  to  which  the  wife  is  not  a 
party,  her  dower  is  superior  to  the  mortgagee's  equity. 

But  the  question  to  be  determined  is  whether  the  widow,  having  elected  to 
take  the  provision  made  for  her  in  the  will  of  her  husband,  is  entitled  to  dower 
in  real  estate  of  which  he  was  seized  as  an  estate  of  inheritance  during  cov- 
erture, and  which  he  aliened  by  deed  in  his  life-time,  but  in  the  execution  of 
which  deed  she  did  not  join.  James  A.  Cony  died  in  1881,  and  the  rights  of 
his  widow,  acquired  under  his  will,  so  far  as  they  are  affected  by  statutory 
provisions  come  under  the  operation  of  the  Revised  Statutes. 

Section  5963  of  the  Revised  Statutes  provides:  "If  any  provision  be  made 
for  a  widow  in  the  will  of  her  husband,  it  shall  be  the  duty  of  the  probate 
judge  forthwith  after  the  probate  of  such  will  to  issue  a  citation  to  said  widow 
to  appear  and  make  her  election  whether  she  will  take  snch  provision,  or  be 
endowed  of  the  lands  of  her  said  husband  and  take  her  distributive  shHre  of 
his  personal  estate;  and  said  election  shall  be  made  within  one  year  from  the 
date  of  the  service  of  the  citation  aforesaid;  but  she  shHll  not  be  entitled  to 
both,  unless  it  plainly  appears  by  the  will  to  have  been  the  intention  that  she 
should  have  such  provision  in  addition  to  her  dower  and  distributive  share." 

Section  5964  provides:  "On  the  application  by  her  to  take  under  the  will, 
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it  shall  be  the  duty  of  the  court  to  explain  to  her  the  provisions  of  the  will, 
her  rights  under  it,  and  by  law  in  the  event  of  her  refusal  to  take  under  the 
will.  *  •  •  And,  if  the  widow  shall  fail  to  make  such  election,  she  shall 
retain  her  dower,  and  such  share  of  the  personal  estate  of  her  husband  as  she 
would  be  entitled  to  by  law  in  case  her  husband  had  died  intestate  leaving 
children.  If  she  elects  to  take  under  the  will,  she  shall  be  barred  of  her  dower 
and  such  share,  and  take  under  the  will  alone,  unless  as  provided  in  the  next 
preceding  section." 

At  common  law,  where  there  was  a  provision  in  the  will  for  the  widow, 
the  presumption  was  that  the  testator  intended  it  to  be  in  addition  to  dower, 
there  being  no  express  words  putting  the  widow  to  her  election,  nor  any  in- 
compatibility arising  on  the  face  of  the  will  between  the  two  claims.  But 
under  the  statute,  unless  an  intention  to  the  contrary  plainly  appears  by  the 
will,  the  presumption  is  that  the  provision  made  for  the  widow  In  the  will  of 
her  husband  is  in  lieu  of  dower.  "  Under  the  statute,  the  wiU  is  to  be  regarded 
as  assuming  to  dispose  of  the  dower  estate,  unless  the  contrary  clearly  ap- 
pears."    Htiston  V.  Cone,  24  Ohio  St.  21. 

There  is  no  language  in  the  will  indicating  an  intention  of  the  testator  that 
the  plaintiff  should  have  dower  as  well  as  the  testamentary  provision, —no 
expression  to  overcome  the  presumption  that  the  provision  is  exclusive  of 
dower.  It  is  insisted,  however,  that,  while  the  widow's  election  to  take  un- 
der the  will  bars  her  of  dower  in  testamentary  property,  it  does  not  thus  op- 
erate as  to  lands  of  which  the  husband  was  seized  during  coverture,  which  he 
had  conveyed,  but  in  the  conveyance  of  which  she  did  not  join.  We  are  sat- 
isfied from  an  examination  of  the  statutes  that  the  bar  to  dower  by  reason  of 
the  widow's  election  to  accept  under  the  will  extends  to  all  real  estate  of  which 
the  husband  may  have  been  seized  as  an  estate  of  inheritance  at  any  time 
during  the  coverture,  and  in  which  the  wife's  dower  has  not  been  extinguished 
by  the  statutory  method. 

The  plaintiff's  rights  under  the  will  cannot  be  mistaken;  and  if  she  had  de- 
clined the  testamentary  provision,  her  ri^ts  as  a  widow  would  be  placed 
equally  beyond  dispute  by  section  4188  of  the  Revised  Statutes,  which  endows 
the  widow  of  "one-third  part  of  aU  the  lands,  tenements,  and  real  estate  of 
which  her  husband  was  seized  as  an  estate  of  inheritance  at  any  time  during 
coverture. "  Under  section  5963  it  is  left  to  the  widow's  option  either  to  take 
such  provision  as  is  made  for  her  in  the  will  of  her  husband,  "or  be  endowed 
of  tlie  lands  of  her  husband;"  that  is,  take  her  dower  as  secured  to  her  by  sec- 
tion 4188,  with  all  that  the  word  imports.  If  she  elects  to  take  under  the 
will,  by  section  6964,  "she  shall  be  barred  of  her  dower."  The  term  "dower" 
is  not  of  obscure  and  uncertain  meaning.  It  is  unambiguons,  and  has  a  fixed, 
definite,  and  legal  signification.  It  is  a  right  that  attaches,  not  merely  to  the 
lands  of  which  the  husband  dies  seized,  but  to  all  the  lands  whereof  he  was 
seized  either  in  deed  or  in  law  at  any  time  during  the  coverture.  Litt.  8  36; 
4  Kent,  Comm.  85.  If  to  be  endowed  of  the  lands  of  her  husband,  or  have 
dower  in  his  lands,  applies  to  all  lands  whereof  the  husband  was  seized  as  an 
estate  of  inheritance  at  any  time  during  the  intermarriage,  the  language  of 
section  5964,  "shall  be  barred  of  her  dower,"  upon  her  electing  to  tiike  under 
the  will,  should  have  a  no  less  extended  application,  and  cannot  be  confined 
to  prof)erty  devised  in  the  will.  The  meaning  of  dower  is  not  so  elastic  as  to 
embrace  one  thing  when  the  widow  would  be  endowed  according  to  law,  and 
another  thing  when  she  is  to  be  barred  of  dower  by  accepting  the  provisions 
of  the  will. 

The  statute  contemplates  an  alternative,  either  that  the  widow  shall  take 
under  the  loill  alone,  unless  a  contrary  intention  plainly  appears  thereby,  or 
retain  the  provisions  made  for  her  bylaw;  but  she  cannot  be  entitled  to  both. 
If  she  accepts  the  testamentary  provision  made  for  her,  she  thereby  relin- 
quishes the  provisions  which  the  law  makes  for  her,  and  which  includes  dower 


Digitized  by 


Google 


Ohio.]  COSBY  V.  LAUB.  668 

in  its  legal  sense.  Thus  the  statute,  when  the  widow  applies  to  take  under 
the  will,  makes  it  the  duty  of  the  court  to  explain  to  her  her  "rights  by  law," 
in  the  event  of  her  refusal  to  take  under  the  will.  Again,  if  she  is  unable  to 
appear  in  court  on  account  of  ill  health,  or  is  a  non-resident  of  the  county,  a 
suitable  person  may  be  authorized  to  take  her  election  toa<u»pttbe  provisions 
of  the  will  "in  lieu  of  the  provisions  made  for  her  by  law,"  and  it  becomes 
incumbent  upon  such  person  to  explain  to  her  her  right  under  the  will  and 
"by  law."  And  so,  if  the  widow  is  not  able  to  make  an  election  by  reason 
of  insanity  or  imbecility  of  mind,  it  devolves  upon  the  probate  court  to  loake 
an  election  for  her,  after  ascertaining  and  becoming  satisfied  by  the  method 
prescribed  in  the  statute  that  the  t^tamentary  provision  for  the  widow  "is 
more  valuable  and  better  for  her  than  the  provision  by  law."  It  is  manifest 
that  if,  in  the  alternative,  she  takes  under  the  will  alone,  she  cannot  assert  a 
valid  claim  upon  the  property  which  is  not  embraced  in  the  will,  and  which 
could  not  be  the  subject  of  testamentary  disposition. 

The  force  and  intent  of  the  aforegoing  enactments,  and  others  of  like  pur- 
port and  effect,  as  operating  to  bar  the  widow's  dower  in  lands  aliened  by  the 
husband  during  intermarriage,  have  been  illustrated  by  numerous  authorities 
in  other  states  in  the  construction  of  their  statutes  in  relation  to  dower  and 
wills  and  of  devises  for  the  wife's  benefit.  In  Steele  v,  FisTier,  1  Edw.  Ch. 
435,  a  husband  conveyed  real  estate  in  fee,  without  his  wife's  joining.  Aft- 
erwards, by  will,  he  bequeathed  to  the  wife  a  third  of  the  remainder  of  his 
real  and  personal  estate,  as  and  for  her  right  of  dower,  during  her  life.  She 
accepted  it,  and  it  was  held  that  it  was  a  relinquishment  of  her  claim  fordower 
out  of  the  realty  which  had  been  conveyed  by  the  husband  alone,  as  well  as 
out  of  the  lands  whereof  the  husband  was  seized  at  the  time  of  making  his 
will.  It  was  urged  that  the  provision  which  the  widow  accepted  was  only  a 
substitute  for  dower  in  the  estate  which  the  husband  had  at  the  time  of  mak- 
ing the  will,  and  had  no  bearing  upon  the  right  of  dower  in  property  previously 
conveyed.  But,  said  the  vice-chancellor:  "  No  case  is  to  be  found  in  the  books 
where  the  distinction  here  taken  has  prevailed;  and  it  is  difficult  to  perceive 
upon  what  foundation  it  can  be  suppoi-ted,  unless  there  is  something  in  the 
bequest  to  show  it  was  intended  as  a  substitute  fur  dower  only  in  some  par- 
ticular parts  or  portions  of  the  real  estate  whereof  the  husband  had  been 
seized,  and  not  in  the  whole  to  which  the  right  would  ordinarily  attach." 

Palmer  v.  Voorhis,  S5  Barb.  479,  is  a  case  in  which  the  testator  by  his  will 
made  a  provision  fur  the  benefit  of  liis  wife,  which  was  to  be  a  charge  upon 
bis  real  estate,  and  declared  it  should  be  received  by  her  in  lieu  of  dower 
and  thirds  of  his  real  and  personal  estate.  But  her  dower  was  held  to  em- 
brace, Aot  only  an  estate  in  the  lands  whereof  her  husband  died  seized  of  an 
estate  of  inheritance,  but  also  in  all  lands  of  which  he  was  so  seized  during 
coverture,  notwithstanding  he  may  have  parted  with  his  interest  by  a  deed  of 
conveyance  to  otliers. 

The  statute  of  distributions  of  South  Carolina,  passed  in  1791,  provided 
"that  in  all  cases  where  provision  is  made  by  this  act  for  the  widow  of  a  per- 
son dying  intestate,  the  same  shall,  if  accepted,  be  in  lieu  and  bar  of  dower." 
In  construing  this  language  of  the  statute,  Wbitner,  J.,  in  Evans  v.  Pienon, 
9  Bich.  9,  says:  "It  is  suggested  that  the  clause  in  review  has  reference  only 
to  the  lands  of  which  the  husband  dies  seized.  Such  has  not  been  the  course 
of  judicial  interpretation  heretofore.  The  right  of  dower  attaches  to  all  the 
lands  and  tenements  whereof  the  husband  was  seized  during  the  coverture. 
Hence  it  has  been  held  that,  when  the  term  is  used  in  the  act,  it  embraces  the 
whole  right,  and  consequently  where  a  widow  accepts  a  provision  under  the 
act  it  is  in  lieu  of  dower  entirely,  whether  in  lands  aliened,  or  in  those  of 
which  the  husband  continued  seized;  the  design  of  the  statute  being  clearly 
to  give  the  right  of  election  between  dower  at  common  law  and  the  provis- 
ion made  by  the  act."    See,  also,  Avant  v.  Robertson,  2  McMul.  215. 
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In  HaynU  v.  IHckefu,  68  HI.  267,  the  widow  claimed  dower  in  lands  of 
which  her  husband  was  seized  during  coverture,  but  which  were  sold  durii^ 
bis  life-time  on  execution.  The  plaintiff  had  never  released  her  dower,  but 
the  defense  relied  on  was  that  her  risht  was  barred  hj  a  provision  made  for 
her  by  her  husband  in  his  will.  By  the  tenth  section  of  the  dower  act  of  Ill- 
inois it  was  provided:  "Every  devise  of  land,  or  any  estate  therein  by  will, 
shall  bar  her  dower  in  lands  unless  otherwise  expressed  in  the  will,  but  she 
may  elect  whether  she  will  take  such  devise,  or  whether  she  will  renounce  the 
benefit  of  such  devise,  and  take  her  dower  In  the  lands  of  her  husband."  It 
was  urged  that  this  section  of  the  statute  could  have  no  application  to  the 
case  at  bar,  for  the  reason  that  the  land  in  which  dower  was  claimed  had  been 
sold  on  execution,  and  the  testator,  at  the  time  of  his  death,  had  no  interest 
in  it.  The  court  said:  "We  do  not  think  this  view  of  the  law 'can  be  sus- 
tained. It  was  doubtless  the  intention  of  the  legislature  to  provide  that  a 
devise  of  land,  or  any  estate  therein,  should  bar  the  widow's  dower  in  all 
lands  of  which  her  husband  was  seized  during  coverture,  whether  he  had  alien- 
ated the  same  in  his  life-time  or  not." 

The  legislation  of  Massachusetts  bears  a  marked  resemblance  to  that  of 
Ohio  in  regard  to  the  rights  of  a  widow  claiming  to  be  endowed  in  the  lands 
of  her  husband,  though  a  provision  has  been  made  for  her  in  his  will.  Section 
24  of  the  Massachusetts  statute  of  wills  (Oen.  St.  1860,  a.  92)  is  in  pari  mate- 
ria with  sections  5963  and  5964,  supra,  and  reads  as  follows:  "  When  a  man 
dies  having  lawfully  disposed  of  his  estate  by  will,  and  leaving  a  widow,  she 
may  Ble  in  the  probate  office  in  writing  her  waiver  of  the  provisions  made  fur 
her  in  the  will;  and  shall  in  such  case  be  entitled  to  such  portion  of  his  real 
and  personal  estate  as  she  would  have  been  entitled  to  if  her  husband  had 
died  intestate.  If  siie  makes  no  such  waiver,  she  shall  not  be  endowed  of  hit 
lands,  unless  it  plainly  appears  by  the  will  to  have  been  the  intention  of  the 
testator  that  she  sliould  have  snch  provisions  in  .addition  to  her  dower."  In 
Biiffington  v.  Fall  River  Nat.  Bank,  113  Mass.  246,  the  demandant  of  dower 
contended  that  the  land,  having  been  aliened  in  the  life-time  of  the  testator, 
was  no  part  of  "his  lands,"  and  therefore  not  within  the  provisions  of  the 
statute  above  quoted.  "But,"  said  the  court,  "the  claim  of  dower  out  of  lands 
aliened,  without  release  by  the  wife,  stands  upon  the  same  right  as  that  of 
dower  in  lands  remaining  a  part  of  the  estate  devised.  *  *  «  The  same 
reason  exists  for  applying  the  bar  in  one  case  as  in  the  other.  There  is  noth- 
ing in  the  pliraseology  of  the  statute  to  limit  its  application  to  lands  held  at 
the  decease  of  the  testator.  The  expressions  'endowed  of  his  lands.'  and 
•dower  in  the  lands  of  her  husband,'  when  used  afOirmatively,  embrace,  with- 
out question,  dower  in  all  lands  of  which  the  husband  is  seized  at  any  time 
during  coverture." 

At  variance,  apparently,  with  the  decisions  which  we  have  herein  cited,  is 
tlie  case  of  Borland  v.  Nichols,  12  Pa.  St.  38,  in  which  it  was  held  that  the 
widow's  accei)tHnce  of  a  devise  to  her  did  not,  under  section  10  of  the  intes- 
tate law  of  1797,  bar  her  of  her  dower  in  land  which  her  husband  conveyed 
in  his  life-time,  and  in  the  conveyance  of  which  she  did  not  join ;  and  the 
fact  that  the  husband  conveyed  with  general  warranty  will  not  restrain  the 
operation  of  the  statute.  The  court,  in  commenting  upon  the  act,  observed 
that  the  simple  absence  of  every  direct  expression  indicative  of  a  design  to 
bring  lands  aliened  within  the  purview  of  the  enactment,  ought  in  itself  to 
be  accepted  as  sufficiently  proving  that  no  such  design  was  entertained.  It 
is  not  tinreasonable  that  the  court  might  have  reached  a  different  conclusion, 
and  have  found  an  equivalent  to  such  "direct  expression"  had  the  Ohio  enact- 
ments been  under  consideration.  The  requirement  of  section  5964,  th«t  the 
court  should  explain  to  the  widow  her  rights  under  the  will  and  by  law, 
could  not  be  complied  with  without  making  known  to  her  her  statutory  right 
of  dower,  comprehending  aliened  as  well  as  other  lands.    And  as,  by  elect&ig 
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to  take  under  the  will,  she  would  be  barred  of  her  dower,  and  compelled  to 
take  under  the  will  alone,  it  would  at  once  be  indicated  that  she  could  not  in 
such  case  be.dowable  io  lands  that  had  bean  aliened,  and  were  therefore  be- 
yond the  scope  of  the  will. 

It  has  been  suggested  that  the  covenants  contained  in  the  mortgage  to 
Adolpbus  H.  Smith  run  with  the  land,  and  that  an  action  might  be  main- 
tained  thereon  by  any  guarantee  in  possession  at  the  time  of  a  breach  by  rea- 
son of  assigning  dower  to  the  widow.  A  debt  or  claim,  it  is  said,  would  thus 
be  created  against  the  estate  of  the  testator  or  mortgagor,  and  the  several 
devises  and  bequests  in  the  will,  other  than  those  of  the  widow,  would  be 
lessened  and  defeated  by  her  claim  of  dower  in  aliened  lands;  for  that,  in 
taking  under  the  will  in  lieu  of  dower,  she  becomes  a  purchaser  for  a  valuable 
consideration,  and  holds  the  property  thus  acquired  ^ee  from  the  claims  of 
the  creditors  of  the  estate.  The  decision  of  the  case  at  bar  does  not  require 
the  determination  of  questions  to  which- such  considerations  might  give  rise. 
It  is  enough  to  refer  to  the  approved  doctrine  that,  if  the  testator  has  made 
Bucb  a  disposition  of  his  real  estate  that  the  assertion  by  the  widow  of  her 
right  to  dower  would  prevent  that  disposition  taking  effect  according  to  bis 
intention,  then  she  must  elect  to  abandon  either  her  dower  or  the  beneUt  given 
her  by  the  will.    Dtaxm  v.  MoUue,  14  Grat.  549. 

In  the  view  we  have  thus  taken  of  the  case,  the  plaintiff  is  not  entitled  to 
dower  in  the  lands  sold  and  conveyed  under  jud  id  id  proceedings  in  the  fore* 
closure  suit,  and  there  should  be  Judgment  for  the  defendant.  Judgment 
accordingly. 

(4S  Ohio  SL  183) 

OmO  COLLEOK  OF  DENTAL  SUBQEBT  0.  BOSENTHAXm 
{Supnm*  Cburt  <^  Ohio.    May  10, 1887.) 

CoBFOKitnom — Dciital  CoLLHoa— CaBTinoATS  or  Stock — Ixman. 

The  plaipUif  in  error  is  a  oorporalion  organized  under  a  upecial  act  passed  In  1846. 
It  was  not  organized  for  profit,  and  has  made  none.  Its  object  was  the  mainte- 
nance of  a  college  for  Instruction  in  dental  surgery.  Its  capital  consists  of  $12,000 
in  real  estate,  derived  from  the  proceeds  of  120  certificates  of  shares,  which  certify 
that  the  holder  of  each  share  "u  entitled  to  one  share  of  the  real  estate  property 
ot  the  college,  drawing  an  interest  of  6  per  cent."  On  the  mai^n  of  eacn  certifi- 
cate, and  a  part  of  it,  is:  "Shares,  $100  each."  At  this  snm  each  certificate  was 
valued  and  sold.  All  the  shareholders  are  dentists,  and  members  of  the  corpora- 
tion. Its  capital — the  real  estate  above  mentioned — has  always  constituted  its  en- 
tire property.  During  Its  existencefa  period  of  about  40  years)  no  interest  has  been 
collected  or  paid  on  any  share.  It  is  still  a  going  corporation,  and  its  capital — the 
real  estate — is  indispensable  to  its  existence.  The  plaintiff  below,  a  shareholder, 
broaght  his  action,  in  18ii2,  to  recover  a  money  Judgment  for  Interest  on  bis  share. 
Bdd,  the  action  is  not  maintainable. 

(JBgllabra  by  iht  Oamt.) 

Error  to  superior  court  of  Cincinnati. 

Plaintiff  in  error  was  incorporated  under  a  special  charter  set  forth  in  the 
Local  Laws  of  Ohio,  (volume  48,  p.  82.)  Its  charter  constitutes  nine  persons 
named,  and  their  successors,  a  board  of  trustees,  with  power  to  establish  a 
college  of  dental  surgery;  makes  the  trustees  a  body  corporate;  gives  it  power 
to  acquire,  hold,  and  convey  property  for  the  endowment  of  the  college,  to 
contract  and  be  contracted  with,  and  provides  that  the  revenues  from  the 
property  it  may  hold  shall  not  exceed  $5,000  per  annum.  That  the  ofBcers.  a 
president,  vice-president,  registrar,  and  treasurer,  shall  be  elected  by  the  buard. 
That  the  board  shall  appoint  the  professors,  and  may  dismiss  them  at  any  time; 
and  may  make  by-laws  for  the  government  and  well-being  of  the  college;  and 
jBhall  by  election  fill  vacanciea  occurring  in  the  board. 

The  plaintiff  below,  C.  H.  Rosenth^,  brought  hla  action  in  the  superior 
court  of  Cincinnati,  July  18,  1882,  upon  a  certificate  of  the  following  tenor, 
witb  its  assignment : 
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"fSbares,  $100  each.)  No.  30. 

"Ohio  Coli-ege  of  Dental  Suhqebt. 

"Tills  is  to  certify  that  J.  B.  Smith,  M.  D.,  is  entitled  to  one  share  of  the 

real-estate  property  of  the  college,  drawing  an  interest  of  6  per    cent.,  and 

transferable  only  in  accordance  with  the  constitution  of  thecollego  assodation. 

"Cin,,  February  16,  185b.  Ohas.  Bonsell, 

"James  Taylor, 
"John  Allen,  ,  Trusteea. 

"Tnos.  Wood,  '   ■''^"*«»- 

"H.  E.  Peebles, 
"By  his  Attorney,  Jas.  Taylor, 

'I  do  transfer  withlli  share  of  stock  to  C.  H.  Bosentlial,  with  all  my  rights 
and  interests.  Mary  E.  Smith,  Administratrix." 

The  object  of  the  action  was  to  recover  interest  claimed  to  be  due  the  plain- 
tiff, and  the  prayer  of  the  petition  was  for  a  judgment  against  the  corporation 
for  ®146,  and  for  all  other  relief  to  which  he  was  entitled. 

The  case  was  reserved  to  the  general  term,  where  it  was  heard  upon  the  fol- 
lowing agreed  statement  of  facts: 

"It  is  agreed  tiiat  the  paper  writing,  a  copy  of  which  ia  incorporated  into 
and  made  part  of  the  petition  in- this  cause,  a  copy  of  which  is  hereto  attached, 
marked  *  Exhibit  A,'  and  made  part  hereof,  was  executed  by  the  trustees  of 
defendant  corporation,  having  authority  so  to  do,  and  delivered  to  J.  B. 
Smith,  M.  D.,  at  the  time  at  which  the  instrument  bears  date,  and  that  at 
that  time  J.  B.  Smith,  M.  D.,  paid  to  defendant  corporation  the  sum  of  one 
hundred  dollars  therefor.  It  is  further  agreed  that,  J.  B.  Smith  having  de- 
ceased, Mary  E.  Smith  was  duly  appointed  administratrix  of  his  estate,  and, 
being  duly  authorized,  did,  prior  to  the  bringing  of  this  action,  for  value,  in- 
dorse said  instrument  to  plaintiff  in  the  following  words:  'I  do  transfer 
within  share  of  stock  t&C.  H.  Rosenthal,  with  all  my  rights  and  interests. 
Mary  E.  Smith,  Administratrix ; ' — and  deliver  the  same  to  him.  It  is  further 
agreed  that  plaintiff  now  has  possession  of  said  paper,  with  such  title,  if  any, 
as  such  assignment  conveyed  to  him,  and  no  other.  It  is  further  agreed  that 
defendant  corporation  owns  no  property  or  assets  of  any  kind  except  the  real 
estate  described  in  plaintiff's  petition.  That  said  real  estate  was  purchased 
at  or  about  the  date  of  the  organization  of  the  corporation.  That,  at  the  date 
of  the  organization  of  defendant  corporation,  the  money  to  purchase  said  i"ealty 
was  obtained  by  the  corporation  is-suing  paper  writings,  aU  being  alike  in 
tenor  and  effect,  of  which  Exhibit  A  is  one.  No  one  could  be  a  member  of 
the  corporation  unless  he  subscribed  for  and  paid  up  in  full  one  or  more 
shares.  That  the  corporation  originally  issued  one  hundred  shares,  and  sub- 
sequently twenty  additional  shares,  making  in  the  aggregate  one  hundred  and 
twenty  shares,  of  which  Exhibit  A,  hereto  attached,  is  one.  The  certiQciites 
were  subscribed  for  and  paid  for  at  different  dates.  That  any  one  otherwise 
qualified,  who  subscribed  for  and  paid  for  one  or  more  shares,  became  by 
virtue  of  the  ownerehip  thereof  a  member  of  the  corporation,  and  any  one  by 
purchase  of  one  or  more  shares  became  a  member  of  the  corporation.  That 
defendant  corporation  has  not  and  never  had  any  capital  stock  other  than  said 
shares  so  issued,  and  no  property  other  than  the  real  estate  described  in  the 
petition  of  plaintiff,  purchased  as  aforesaid,  with  the  funds  realized  from  the 
subscription  to  such  shares.  That  the  corporation  has  made  no  profits.  That 
there  are  no  funds  now  in  the  hands  of  the  trustees  of  the  corporation  belong- 
ing to  it.  That  no  interest  has  ever  been  paid  by  defendant  corporation  to  any 
of  the  holders  of  certificates  of  shares,  and  no  demand  has  ever  been  made  for 
interest  by  plaintiff  or  any  of  the  holders  or  owners  of  certificates  upon  tho 
certificate  in  the  possession  of  the  plaintiff  hereto  annexed  as  Exhibit  A.  or 
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upon  any  other  certificates,  excepting  only  the  demand  of  plaintiff  made  at  or 
about  the  time  of  bringing  this  suit,  and  the  demand  made  by  J.  L.  Cilley 
about  the  same  time  upon  a  certlQcate  claimed  by  him,  and  for  which  suit  is 

now  pending,  and  a  demand  made  by  one  £.  C.  Bryant  about  the day 

of ,  1870,  and  for  which  suit  was  then  brought  in  the  superior  court  of 

Cincinnati,  by  E.-  C.  Bryant  against  defendant  corporation,  and  which  was 
finally  settled  by  a  compromise  then  made  between  said  E.  C.  Bryant  and  de- 
fendant corporation.  That  defendant  corporation  has,  ever  since  its  organiza- 
tion, occupied  and  used,  and  is  continuing  to  occupy  and  use,  tlie  real  estate 
in  plaintiff's  petition  described  for  the  purpose  for  which  the  corporation  was 
organized,  to-wit,  maintaining  or  causing  to  be  maintained  therein  a  college 
for  instruction  in  the  science  of  dental  surgery,  by  renting  the  property  to  an- 
other association,  known  as  the  Dental  College  Association,  at  a  nominal 
rent.  The  faculty  of  the  association  are  chosen  by  trustees  of  defendant  cor- 
poration, and  all  the  members  of  the  association  are  shareholders  in  defend- 
ant corporation.  That  all  the  members  of  the  corporation  are  dentists  by 
profession.  That  plaintiff  is  a  dentist.  That  defendant  corporation  annu- 
ally holds  an  election  for  the  selection  of  trustees  thereof,  at  which  election 
the  holders  and  owners  of  certificates  of  shares,  and  they  only,  are  permitted 
to  vote.  The  property  described  in  the  petition,  and  the  affairs  of  said  .cor- 
poration, are  managed  and  conducted  by  the  trustees  so  chosen  by  a  majority 
vote  at  elections,  and  is  now  being  controlled  by  a  board  of  trustees  so  elected. 
That  the  fair  value  of  said  real  estate  is  about  $12,000.  Defendant  was  in- 
corporated under  a  special  act  of  the  legislature  passed  January  21,  1845, 
found  in  Local  Laws  of  Ohio,  (volume  43,  p.  32,)  which  act  is  mads  part  of 
this  agreed  statement  of  facts  by  reference.  The  transfer  to  plaintiff  in  form, 
if  otherwise  valid,  is  proper." 

The  court  rendered  judgment  against  the  college  for  899,  being  the  interest 
on  $100,  computed  from  a  period  15  yeurs  prior  to  the  commencement  of  the 
action  to  the  time  of  the  Judgment.  To  reverse  this  judgment  the  present 
proceeding  is  prosecuted. 

J.  J.  Glidden,  for  plaintiff  in  error.    WUby  «&  Wold,  for  defendant  in  error. 

Owen,  C.  J.  The  action  below  was  prosecuted  upon  the  supposed  promise 
of  the  college  to  pay  interest  at  6  per  cent,  upon  $100,  the  stated  value  of  the 
share  represented  by  the  certificate.  The  discussions  of  the  case  have  devel- 
oped a  broad  diversity  of  opinion  concerning  the  true  construction  of  this  cer- 
tificate, and  the  real  intention  of  the  parties  to  it  at  the  time  it  was  issued. 
We  are  not  called  upon  to  solve  the  proposition ,  what  does  this  certificate  mean? 
We  are  simply  required  to  say  whether  it  was,  at  the  time  the  action  below 
was  commenced,  a  matured  promise  to  pay  6  per  cent,  interest  on  $100;  and, 
if  it  was  not,  no  matter  what  else  it  is  or  was  intended  to  be,  the  certiticate 
certainly  does  not  bear  an  express  promise  to  pay  interest.  !No  time  of  pay- 
ment is  named.  There  is  no  principal  which  can  mature  at  any  time  prior 
to  a  dissolution  of  the  corporation,  and  then  nothing  short  of  a  "share  of  real 
estate  "  can  satisfy  the  liability  it  represents. 

In  Waterman  v.  Tro]/  <£  9.  R.  Co.,  8  Gray,  433,  an  action  was  broujrht  upon 
the  following  agreement,  for  the  recovery  of  interest:  "We,  the  subscribers 
associated  in  this  enterprise,  do  hereby  severally  agree  with  said  corporation 
to  take  the  number  of  shares  placed  against  our  names,  respectively,  upon  the 
following  terms  and  conditions,  viz.:  Until  the  proposed  railroad  is  put  in 
operation,  interest  shall  be  allowed  upon  all  sums  assessed  and  paid  in,  and 
each  subscriber  shall  have  the  privilege  of  paying  in  at  any  time  the  wliole  or 
any  part  of  his  subscription,  and  shall  receive  interest  thereon  until  the  road 
goes  into  operation."  Bioelow,  J.,  speaking  for  the  court,  said:  "This  is 
not  a  case  where  interest  is  claimed  as  incident  to  a  principal  demand;  but  it 
is  au  action  on  an  agreement  for  the  payment  of  interest  alonew  as  an  iud^ 


Digitized  by 


Google 


668  HOBTHSAflTEBN  BSFOBTKB.  [Ohio. 

pendent  substantive  debt.  No  time  is  expressed  in  the  contract  for  its  pay- 
ment. Tlte  question  is  whether  any  can  be  fairly  inferred  from  the  terms  of 
the  contract. "  The  court  held  that  interest  did  not  accrue  until  the  road  went 
into  operation,  although  several  yean  elapsed  between  the  date  of  the  contract 
and  the  completion  of  the  road. 

In  Wright  v.  Vermont  <t  M.  R.  Co. ,  12  Cush.  68,  the  stockholders  oi  a  railroad 
company  at  the  first  meeting  voted  "that  ail  subscribers  be  allowed  interest 
on  all  sums  paid  by  them  up  to  the  time  when  the  road  shall  be  completed  and 
put  in  operation. "  It  was  held  that  by  this  vote  interest  was  not  payable 
until  the  road  was  completed.  Shaw,  0.  J.,  says:  "Talcing  the  legal  obli- 
gation of  the  company  to  pay  interest  on  the  ground  on  which  the  plaintiff 
places  it,  interest  was  not  payable  annually,  or  at  any  other  period,  because 
the  votes  did  not  so  provide.  We  think  there  was  no  implied  promise  to  pay 
interest  annually,  even  If  such  promise  might  be  implied  from  undertaking 
to  pay  money  at  a  distant  day,  with  interest  in  the  mean  time,  because  here 
was  nodebt, — noprincipal  sum  to  be  paid.  Thedlreetor8har>ejyu.tnopractiecil 
oonstructiun  upon  the  votes  hu paying  annually." 

In  Rutland  B.  R.  Co.  y.  Thrall,  35  Vt.  643,  a  subscription  was  conditioned 
that  "interest  shall  be  allowed  and  paid  by  the  company  on  all  dues  assessed 
and  paid  from  the  time  of  payment  until  the  railroad  shall  be  put  in  operation." 
It  was  claimed  that  this  condition  was  in  substance  an  agreement  by  the  com- 
pany to  pay  back  to  the  subscribers  part  of  the  capital  required  by  the  charter, 
and  void.  The  court  say :  "  We  deem  this  point  untenable.  No  time  is  fixed 
for  the  payment  of  interest.  Upon  a  similar  proviso  in  Waterman  v.  Troy 
<t  &.  R.  H.  [cited  xupral  it  was  held  that  the  agreement  did  not  bind  the  com- 
pany to  pay  interest  before  the  road  went  into  operation." 

It  is  well  settled  that  our  statutes  relating  to  interest  were  intended  to  fix 
the  rate,  and  not  the  time,  of  payment.  Monnett  v.  Sturges,  25  Ohio  St.  885; 
Cook  V.  Court/right,  40  Ohio  St.  248.  "An  act  to  fix  the  rate  of  interest," 
(29  Ohio  L.  451,)  in  force  when  this  certificate  was  issued,  provided  "that  all 
creditors  shall  be  entitled  to  receive  interest  on  all  money,  after  the  same 
shall  become  due,  either  on  bond,  bill,  promissory  note,  or  other  instrument 
of  writing,  or  contract  for  money  or  property,  *  •  •  at  the  rate  of  six 
per  cent,  per  annum,  and  no  more."  If  parties  would  have  their  agreements 
bear  interest  before  maturity,  or  if  they  would  have  the  interest  payable  at  an 
earlier  day,  they  must  so  stipulate. 

The  tendency  of  this  court  to  hold  parties  to  the  express  stipulations  of 
their  agreements  so  far  as  they  concern  the  time  of  payment  of  interest,  is 
well  illustrated  by  Patterson  v.  MoNedey,  16  Ohio  St.  348.  In  that  case  a 
promissory  note  had  the  following  clause:  "  The  above  to  be  at  ten  per  cent,  in- 
terest annually."  Thecourtsay:  "The  whole  clause  certainly  contains  no  ex- 
press reference  to  anything  else  than  the  rate  of  interest  which  the  note  shall 
bear,  and  the  words  used  are  all  pertinent  and  necessary  in  defining  that  rate  with 
precision.  And  we  see  no  room  for  the  inference  that  anything  more  was 
meant  than  that  the  note  should  bear  interest  at  the  rate  of  ten  per  cent,  per 
annum."  It  was  held  that  the  word  "annually"  was  to  be  understood  as  re- 
lating to  and  defining  the  rate  of  intprest,  and  was  not  a  stipulation  for  the 
annual  payment  of  interest.  There  are  no  words  in  this  certificate  to  suggest. 
In  the  most  remote  degree,  when  the  interest  was  to  be  paid.  If  the  parties 
intended  it  to  be  a  "contract  for  property"  (in  the  language  of  the  interestact 
above  cited,)  which  should  bear  interest  to  be  paid  before  the  principal  was 
due,  they  were  unfortunate  in  the  selection  of  language  to  express  that  inten- 
tion. 

2.  There  are  other  considerations,  however,  which  seem  oonolnsive  against 
the  construction  which  the  defendant  in  error  claims  for  this  certificatei 
While  its  charter  gave  to  this  corporation  power  to  make  contracts,  this  power, 
by  a  fundamental  rule  of  construction,  is  to  Im  limited  to  the  making  of  such 
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contracts,  and  such  only,  as  are  likely  to  promote  the  general  purpoaes  of  its 
creation. 

The  corporation  was  not  organized  for  profit,  and  it  madenone.  All  itsmem- 
bers  are  dentists.  So  is  the  plaintiff.  The  purpose  of  its  organizal  ion  was  the 
maintenance  of  a  college  for  instruction  in  the  science  of  dental  surgery, — an 
enterprise  in  which  all  its  members,  as  well  as  the  plaintiff,  had  an  interest  be- 
yond the  hope  of  mere  private  pecuniary  gain.  There  were  issued  In  all  120 
oertiflcates  of  "shares  of  real-estate  property  of  the  college,"  "shares,  $100 
?ach. "  These  certificates  represented,  without  interest,  $12,000.  It  is  agreed 
that  this  sum  represents  the  entire  property  of  the  college.  We  do  not  feel 
at  liberty  to  give  a  construction  to  this  certiBcate  which  must  imply  that  tlie 
parties  to  it  intended  that  its  enforcement  would  inevitably  work  a  dissolution 
of  the  corporation,  and  a  defeat  of  the  purposes  for  which  it  was  embarked. 
If  the  holders  of  these  certificates  may  successfully  press  their  demands  for 
interest  upon  them,  the  utter  destruction  of  the  corporation  and  defeat  of 
its  purposes  are  inevitable.  Each  certificate  holder  was  and  is  a  member  of 
the  corporation.  The  ceitificates  represent,  exclusively.  Its  capital.  The 
money  paid  upon  them  was  invested  in  real  estate  which  constitutes  its  entire 
assets.  It  has  made  no  profits.  There  has  never  been  a  time  in  its  history 
when  the  demand  and  enforced  collection  of  interest  on  its  certificates  would 
have  had  any  other  eSect  than  its  complete  dissolution,  and  the  hopeless  de- 
feat of  the  only  purposes  of  its  organization.  The  suggestion  that  these  den- 
tists, while  pretending  to  set  on  foot  an  enterprise  for  the  maintenance  of  a 
college  for  instruction  in  the  very  Important  and  useful  science  of  dental 
surgery,  were  really  concocting  a  scheme  to  constitute  themselves  pensioners 
or  annuitants  upon  the  college,  and  hence  upon  each  other,  to  the  extent  of 
six  dollars  ayearforeach  certificate,  involves  too  grave  a  reflection  upon  either 
their  good  faith  or  their  sanity  to  justify  us  in  reaching  such  a  conclusion 
without  a  clear  expression  of  such  a  purpose.  The  improbability,  if  not  the 
absurdity,  of  such  a  construction  of  these  certificates  will  become  apparent 
when  we  refiect  that  these  pensions  or  annuities  could  only  be  paid  out  of  the 
capital  of  t?ie  college/  An  attempt  to  enforce  their  collection  would  inevita- 
bly involve  the  entire  enterprise  in  hopeless  ruin.  It  not  only  aids  us-in  con- 
struing this  contract,  but  it  is  highly  creditable  to  all  concerned  in  the  college 
to  recall  the  fact  that,  although  it  is  more  than  40  years  old,  not  a  dime  of  in- 
terest has  ever  been  collected  or  paid  upon  any  of  its  certificates. 

"We  have  seen  that  in  the  case  of  Wright  v.  Vermont  &  M.  R.  Co.,  supra, 
much  significance  was  attached  to  the  fact  that  the  parties  had  construed  the 
contract  by  failing  to  provide  for  the  payment  of  interest  before  the  comple- 
tion of  the  road. 

8.  We  may  well  conclude  our  consideration  of  this  case  with  the  proposi- 
tion that  if  this  certificate  is  to  be  construed  (as  the  defendant  in  error  con- 
tends) to  embrace  a  contract  to  pay  interest  either  annually  or  on  demand, 
out  of  the  capita]  of  the  college, — and  it  must  be  paid  out  of  the  capital  if  at 
all, — the  contract  is  a  nullity.  In  Painesville  A  H.  R.  Co.  v.  King,  17  Ohio 
St.  584,  the  directors  of  a  railroad  corporation  assumed  to  sell  shares  of  the 
capital  stock,  stipulating  expressly  for  the  payment  of  interest  annually  on 
such  stock  until  the  completion  of  the  road.  As  in  the  case  at  bar,  it  appeared 
that  the  company  had  no  means  for  the  payment  of  interest  except  its  capi- 
tal stock.  It  was  held  that  such  payment  of  interest  could  not  be  enforced 
by  action.  Scott,  J.,  said :  "If  all  the  stockholders  are,  by  similar  contracts 
or  otherwise,  entitled  to  be  paid  interest  on  stock  paid  in,  we  think  it  is  clearly 
against  public  policy  that  the  stock  subscribed  for  the  building  of  the  road 
should  bie  diverted  from  its  proper  purpose,  and  distributed  among  stockhold- 
ers in  payment  of  interest"  Every  consideration  of  public  policy  which  af- 
fected the  case  last  cited,  applies  with  equal  force  to  the  case  at  bar.  That 
promises  by  a  corporation  to  pay  its  members  interest  on  their  shares  out  of 
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the  capital  are  void,  is  abundantly  established  by  authority.  Miller  v.  Rail- 
road Co.,  40  Pa.  St.  237;  Richardson  v.  Railroad  Co.,  44  Vt.  613;  Cunning- 
ham y.  Same,  12  Gray,  411;  Lockhart  v.  Van  Alstyne,  81  Mich.  76;  Cook, 
Stock  &  Stockholders,  §  277. 

4.  There  is  nothing  in  the  record  before  us  (unless  it  be  the  fact  of  the 
prosecution  of  tlie  case  below)  to  suggest  that  any  member  of  this  corpora- 
tion desires  or  intends  its  dissolution.  It  is  a  going  corporation.  Its  object 
is  a  worthy  and  benevolent  one.  We  cannot  conclude,  after  the  construction 
which  its  members  have  for  so  many  years  given  to  their  certificates,  that 
they  intended  by  them  to  provide  for  the  summary  destruction  of  the  college, 
at  the  caprice  of  any  member, — a  result  which  must  inevitably  follow  the  con- 
struction we  are  asked  by  the  defendant  in  error  to  place  upon  them.  Each 
certificate  clearly -evidences  an  equitable  interest  in  the  real  estate  of  the  col- 
lege. It  is  idle  to  prosecute  our  inquiries  concerning  their  meaning  beyond 
the  conclusion  we  have  reached  that  they  do  not  represent  a  matureu  prom- 
ise to  pay  interest  before  the  holders  may,  by  dissolution  of  the  corporation 
or  otherwise,  reduce  to  individual  and  sepaiate  ownership  their  respective  in- 
terests in  such  real  estate.    Judgment  reversed. 


(121  111.  304) 

Illinois  Cent.  B.  Go.  v.  People. 

{Srtpreme  Court  of  Illinois.    Jnue  17,  1887.) 

RaILBOAV  CoMPAWrES — DiSCHIMINATION  IN  FrEIOHTS. 

The  act  of  the  Illinois  legialatur*  approved  May  2,  1873,  (2  Starr  &  O.  1962,)  to 
prevent  extortion  and  nnjunt  discriiuination  in  railroad  freights  between  different 
points,  provides  a  penalty  for  the  violation  of  the  act,  to  be  recovered  in  an  action 
ofdebt.  The  evidence  showed  that  a  certain  amount  of  freight  was  carried  55  miles 
to  one  point  at  16  cents  per  hundred,  and  that  the  same  amount  of  the  same  kind 
of  freight  was  carried  on  the  same  line  of  railroad  at  the  same  time,  117  miles,  to 
another  point,  at  10  cents  per  hundred.  No  evidence  was  presented  that  the  parties 
at  the  first-named  point  were  injured  by  the  discrimination,  and  it  appeared  that 
there  was  no  business  competition  between  the  two  points,  and  that  there  was  a 
competing  railroad  carrying  to  the  more  distant  point.  Meld,  that  the  railroad 
company  was  guilty  of  discrimination  and  liable  for  infHngement  of  the  statute.' 

Appeal  from  Sangamon  county. 

Palmers  <&  Shutt,  for  appellant,    ffeorge  Hunt,  Atty.  Gen.,  for  appellee. 

ScHOLFiELD,  J.  Tills  Is  an  action  of  debt  for  unjust  discrimination  under 
the  third  section  of  the  Hct  to  prevent  extortion  and  unjust  discrimination, 
approved  May  2, 1873,  (2  Starr  &  C.  1962.)  So  much  of  the  section  as  is  per- 
tinent lo  the  question  before  us  reads  as  follows:  "If  any  •  •  •  railroad 
corporation  shall  charge,  collect,  or  receive,  for  the  transportation  of  any 
passenger  or  freight  of  any  description  upon  its  railroad,  any  distance  witliin 
this  state,  the  same  or  a  greater  amount  of  toll  or  compensation  than,  is  at 
the  same  time  charged,  collected,  or  received  for  the  transportation,  in  the 
same  direction,  of  any  passenger  or  like  quantity  of  freight  of  the  same  class 
over  a  greater  distance  of  the  same  railroad,  •  •  *  all  such  discriminat- 
ing rates,  charges,  collections,  or  receipts  *  •  •  shall  be  deemed  and 
taken  against  such  railroad  corporation  as  prima  facie  evidence  of  the  un- 
just discriminations  prohibited  by  the  provisions  of  this  act;  and  it  shall 
not  be  deemed  a  suflicient  excuse  or  justification  of  such  discriminations,  on 
the  part  of  such  railroad  corporation,  that  the  railway  station  or  point  at 
which  it  shall  charge,  collect,  or  receive  the  same  or  less  rates  of  toll  or  com- 

<  Respecting  discriminations  by  common  carriers,  see  Menacho  v.  Ward,  27  Fed.  Rep. 
634,  and  note;  McCoy  v.  Cincinnati,  I.,  St.  L.  &  C.  R.  Co.,  IS  Fed.  Rep.  11 ;  Hays  t. 
Pennsylvania  Co.,  12  Fed.  Sep.  309.  and  note ;  Express  Company  Cases,  10  Fed.  Rep, 
210,  and  869;  Indianapolis,  D.  dt  S.  R.  Co.  v.  Erwin,  (III.)  8  N.  £.  Rep.  8U2,  and  noM; 
Rothschild  v.  Wabash  R.  Co.,  (Mo.)  4  &  W.  Rep.  418. 
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pensation  •  •  •  for  the  greater  distance  than  for  the  shorter  distance,  is 
a  railway  station  or  point  at  wliich  there  exists  competition  with  any  other 
railroad  or  means  of  transportation. " 

The  alleged  unjust  discrimination  is  that  appellant,  on  the  fifth  day  of  Feb- 
ruary, 1884,  carried  over  its  railroad  from  Chicago  to  Mattoon,  a  distance  of 
172  miles,  two  sacks  of  green  coffee  for  Patrick  Hennessey,  and  charged  and 
collected  for  such  carriage  the  sum  of  27  cents,  being  at  the  rate  of  10  cents 
per  100  pounds,  and  that  at  the  same  time  appellant  carried  in  the  same  direc- 
tion, and  over  that  part  of  its  same  railroad,  from  Chicago  to  Kankakee,  a 
distance  of  56  miles,  two  other  sacks  of  green  coffee  of  like  weight,  of  the 
same  class  and  quality  of  freight,  for  C.  C.  Harrington,  and  charged  and  col- 
lected from  liim  for  such  carriage  the  sum  of  45  cents,  being  at  the  rate  of  16 
cents  per  100  pounds  for  such  carriage.  Appellant  gave  evidence  proving 
that  there  was  no  competition  between  Mattoon  and  Kiinkakee  in  the  retail 
grocery  trade,  and  that  Harrington  knew  nothing,  at  the  time,  of  the  rate 
charged  Hennessey,  and  that  he  was  not  personally  injured  by  it. 

The  first  question,  then,  to  be  considered  is,  was  it  incumbent  upon  appel- 
lee to  prove  a  personal  discrimination  and  a  personal  injury,  as  between  indi- 
viduals of  a  class,  or  was  it  sufBcient  merely  to  prove  a  discrimination  as  be- 
tween localities,  omitting  specific  evidence  of  its  effect  upon  different  indi- 
viduals? The  clause  quoted,  it  will  be  observed,  does  not  mention  persons. 
It  is,  in  effect,  directed  against  discriminations  between  localities  through  un- 
equal charges  for  the  same  transportation  in  the  same  direction,  over  equal 
^arts  of  its  road,  and  obviously  it  is  as  certainly  violattd  when  iill  are  compelled 
to  pay  for  transportation  for  the  shorter  distance  a  rate  equal  to  or  greater 
than  that  charged  for  the  same  transportation  in  the  same  direction  for  the 
longer  distance  as  where  one  or  a  few  individuals  are  compelled  to  do  so. 
Another  clause  of  the  same  section  is  directed  against  discrimination  between 
individuals,  and  for  the  present  argument,  it  may  be  conceded  that,  to  recover 
under  that  clause,  it  is  essential  to  show  a  personal  injury. 

Counsel  refer  to  section  6  of  the  act  as  suoiaining  their  contention  that  it 
was  essential  to  a  recovery  here  that  it  should  have  been  proved  that  some 
person  was  injured  by  the  discrimination  of  wliich  complaint  is  made.  But 
that  section  simply  gives  a  right  of  action  against  the  railroad  company  to  any 
person  or  corporation  which  has  paid  to  a  railroad  company  extortionate 
charges,  or  charges  for  receiving  or  handling  freight  in  violation  of  the  pro- 
visions of  the  act,  and  which  has  therefore  been  unjustly  discriminated 
against  by  such  railroad  company  in  its  charges,  for  three  times  the  amount 
of  damages  sustained  by  the  party  aggrieved.  It  has  nothing  to  do  with 
suits  by  the  state,  and  its  manifest  purpose  is  to  afford  a  personal  indemnity 
in  cases  of  personal  injury  without  any  regard  to  suits  by  the  state  for  the 
statutory  penalty.  This  suit  is  for  the  penalty  prescribed  by  section  4  of  the 
act.  The  language  of  that  section  is  broader  and  more  comprehensive  than 
that  of  section  6.  It  is:  "  Any  such  railroad  corporation  guilty  of  extortion,  or 
of  making  any  unjust  discriminHtion  as  to  passenger  or  freight  rates,  *  *  • 
shall,  upon  conviction  thereof,  be  fined  in  any  sum  not  less  than  $1,000,  nor 
more  than  $5,000,  for  the  firat  offense."  There  l)eing  nothing  qualifying  or 
limiting  the  words,  "guilty  *  *  ♦  of  making  any  unjust  discrimination  as 
to  passenger  or  freight  rates,"  they  manifestly  comprehend  discriminations  in 
these  respects  on  account  of  localities. 

The  question  whether  it  was  competent  for  the  general  assembly  to  pro- 
hibit unjust  discriminations  in  charges  for  the  transportation  of  persons  and 
freights  on  account  of  localities  was  settled  in  the  affirmative  in  Chicago  ib 
A.  Jt.  Co.  V.  People,  67  111.  11.  That  case  was  under  the  act  in  force  July 
1, 1871,  which  prohibited  only  such  discrimination.  IndianapolU,  D.  &  S.  R. 
Co.  V.  Inctn,  118  111.  250,  8  N.  E.  Bep.  862,  the  information  sought  a  for- 
feiture of  the  company's  charter  because  the  company  had,  in  violation  of  the 


Digitized  by 


Google 


672  KORTHSABXEBH  BSFOBTEB.  [HI. 

act  of  1871,  "repeatedly  charged  and  received  for  transporting  lumber  from 
Gliicago  to  Lexington,  a  distance  of  one  hundred  and  ten  miles,  the  sum  of 
five  dollars  and  sixty-five  cents  per  one  thousand  feet,  while  at  the  same  time 
it  had  only  charged  for  transportation  of  iiisie  lumber  from  Chicago  to  Bloom- 
ington,  a  distance  of  one  hundred  and  twenty-six  miles,  the  sum  of  five  dol- 
lars per  one  thousand  feet."  There  was  no  charge  of  individual  injury. 
The  constitutionality  of  the  act  of  1871  was  discussed  by  counsel  in  the  argu- 
ment of  the  case,  and  the  court  in  the  published  opinion,  after  stating  the  re- 
spective contentions  on  that  question,  said:  "C!onceding,  for  the  purposes  of 
this  appeal,  all  that  is  claimed  by  counsel  for  appellant  in  regard  to  the  inva- 
lidity of  railroad  charters  regarded  in  thei  light  of  contracts,  we  are  still  of 
opinion  that  the  legislature  has  the  clearest  right  to  pass  an  act  for  the  pur- 
pose of  preventing  an  unjust  discrimination  in  railway  freights,  whether  as 
between  individual's  or  oommuniti&i,  and  to  enforce  its  observance  by  appro- 
priate penalties."  The  opinion  then  shows  why  the  legislature  has  the  right 
to  pass  an  act  for  the  pui-pose  of  preventing  an  unjustdiscrimination  between 
individuals,  after  which  it  proceeds  thus:  "If,  then,  an  unjust  discrimination 
is  not  to  be  permitted  as  between  individuals  in  regard  to  freights,  is  it  any 
more  permissible  as  between  different  communities  or  localities?  We  are 
wholly  at  a  loss  to  discover  the  slightest  difference  in  reason  or  principle.  If 
a  farmer  living  three  miles  from  the  Springfield  station  upon  this  company's 
road  is  charged  15  cents  per  bushel  for  shipping  his  com  to  Chicago,  is  it  just 
that  the  farmer  wiio  lives  twenty  miles  nearer  Chicago  should  be  charged  a 
higher  sum?  Certainly  not,  unless  the  railway  company  can  show  a  peculiai; 
state  of  affairs  to  justify  the  discrimination ;  and  this  must  be  something  more 
than  the  mere  fact  that  there  are  competing  lines  at  one  point  and  not  at 
the  other.  The  discrimination  in  such  a  case  is  as  much  a  discrimination 
between  individuals  as  it  would  be  in  reference  to  two  persons  living  in  the 
same  locality,  and  shipping  at  the  same  station,  unless,  as  before  stated,  a 
satisfactory  reason  can  be  given  for  discrimination  between  the  points  of 
shipment;  and  such  a  reason,  in  the  case  supposed,  it  is  not  Yery  easy  to  con- 
ceive." 

But  the  question  occurs,  does  the  fact  that  Eankalcee  and  Mattoon  are  117 
miles  apart,  and  that  there  is  no  competition  between  them  in  the  retail  grocery 
trade,  show  that  this  discrimination  is  not  unjust?  In  the  illustration  quoted 
from  Chicago  <&  A.  R.  Co.  v.  People,  supra,  we  do  not  understand  that  the  in- 
justice to  the  farmer  living  20  miles  nearer  to  Chicago,  in  being  charged  the 
higher  sum,  is  affected  by  the  circumstance  that  their  respective  stations  are 
competing  points  for  the  grain  trade  to  Chicago,  but  that  the  illustration  would 
have  been  as  apropos  had  the  farmers  lived  near  the  same  raUroad,  but  the  one 
more  than  a  hundred  miles  nearer  to  Chicago  than  the  other.  The  injustice 
spoken  of  is  not  that  resulting  from  the  destruction  of  local  competition,  but 
that  resulting  from  over-chavging.  Undoubtedly,  injustice  may  result  to  a 
given  locality,  and  thus  to  every  individual  interested  in  its  business,  by  giv- 
ing rates  to  a  fairly  competing  point  which  will  enable  the  point  to  take  the 
business  away  from  Ihe  given  locality.  That,  however,  is  not  the  only  way 
by  which  a  given  locality  and  its  citizens  may  be  injured  by  unjust  discrim- 
ination. It  can  hardly  be  necessary  to  argue  that  a  discrimination  against  a 
given  locality  where  there  is  charged  for  the  transportation  of  freights  to  or 
from  it  an  amount  which  the  law  does  not  allow,  is  unjust,  no  matter  whether 
other  localities  are  only  charged  what  the  law  allows,  or  are  charged  less 
than  the  law  allows,  and  it  must  also  be  equally  obvious  that,  in  a  case  of 
this  kind,  each  individual  shipper  is  in  fact  injured  to  the  amount  of  the  ex- 
cess which  he  is  required  to  pay  beyond  the  amount  which  the  law  allows, al- 
though he  may  in  fact  be  ignorant  at  the  time  that  the  amount  which  he  is  re- 
quired to  pay  is  beyond  the  amount  allowed  by  law.  The  effect  falls,  in  the 
first  instance,  upon  him,  although  it  is  ti'ue  th^t  he  may  ultimately  indem- 
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nify  himself  by  oliwrging  the  amouat  up  to  the  purcliaseis  of  that  which  is 
shipped;  but  then  it  falls  upon  them, and  is  an  unjust  discrimination,  to  their 
injury. 

We  are,  in  determining  whether  in  a  given  case  the  amount  charged  by  the 
carrier  is  allowed  by  law,  to  keep  in  mind  that  it  may  not,  like  a  private  in- 
dividual, exercise  an  unlimited  discretion  in  this  respect;  but  that,  exercising 
a  franchise  of  a  pubUc  charter,  it  is  limited  by  the  amount  of  a  reasonable  re- 
mimeration.  Now,  in  the  present  case,  the  remuneration  exacted  by  the  car- 
rier, and  paid  by  the  shipper,  was  16  cents  per  100  pounds  for  carrying  from 
Chicago  to  Kankakee,  and  10  cents  per  100  pounds  for  carrying  from  Chicago 
to  Mattoon, — a  distance  of  117  miles  greater.  The  presumption  is  that  the 
higher  cliarge  is  not  reasonable,  {Messener  t.  Pennsylvania  S.  Co.,  36  N.  J. 
Law,  407 ;)  and  this  is  in  accordance  with  the  reasoning  in  Chicago  <t  A.B.  Co. 
y.  People,  supra.  It  was,  further  along  in  the  opinion  in  that  case  than  our 
foVnier  quottition,  said:  "The  only  issue  to  be  made  under  a  law  properly 
framed,  would  be  whether  there  was  an  unjust  discrimination  or  not.  If,  on 
the  trial  of  sucli  an  issue,  the  prosecutor  proves  a  permanently  esLablisiied  dis- 
crimination like  that  disclosed  by  the  present  record,  and  the  company  can 
show  no  other  reason  for  it  than  the  existence  of  a  competing  line  at  the 
favored  point  the  defense  must  be  held  unsatisfactory,  notwithstanding  wit- 
nesses may  testify  that  they  believe,  as  a  matter  of  theoretical  opinion,  that  the 
rates  to  Lexing^n  are  reasonable.  They  cannot  be  reasonable,  and  the  dis- 
crimination must  be  unjust,  if  the  lesser  rates  for  the  greater  distance  have 
been  established  merely  because  the  com])any  has  ceased  to  exercise  at  that 
point  a  practical  monopoly.  It  cannot  be  supposed  tliat  either  of  the  com- 
peting lines  would  establish  a  permanent  rate  of  charges  upon  a  scale  that 
would  not  furnish  a  remunerative  profit.  The  rates  at  Bloomington  would 
be  established  under  the  influence  of  a  fair  competition,  which,  by  the  ordi- 
nary laws  that  govern  commerce,  might  l>e  relied  upon  as  establishing  a  rate 
not  unreasonably  low^  At  Lexington  the  rates  would  be  established  by  the 
uncontrolled  discretion  of  the  company,  and  it  should  not  cause  surprise  if 
they  were  fixed  unreasonably  high.  If  the  rates  are  not  unreasonably  low  at 
Bloomington,  they  are  unreasonably  high  at  Lexing^ton.  If  they  are  un- 
reasonably low  St  Bloomington,  and  at  all  other  points  touched  by  competing 
lines,  is  it  not  certain  that  the  company  will  indemnify  itself  by  charging,  at 
the  stations  where  there  is  no  competition,  a  rate  unnecessarily  high  V"  This 
argument  assumes,  it  is  true,  that  the  discrimination  is  permanently  estab- 
lished; but  we  tliink  that  affects  only  the  strength  of  the  presumption;  that, 
until  explained,  a  temporary  discrimination  is  equally  within  the  logic  of  the 
reason. 

Under  ordinary  circumstances,  compensation  is  proportioned  to  labor  with 
reference  to  kind,  quality,  and  quantity;  and,  the  kind  and  quality  being  in 
all  respects  the  same,  the  greater  compensation  belongs  to  the  greater  quantity, 
and  hence,  presumably,  in  ordinary  cases,  the  longer  carriage  of  the  same 
freight  deserves  the  higher  remuneration;  but  if,  in  any  case,  it  is  alleged 
that,  by  reason  of  exceptional  circumstances,  the  fact  is  otherwise,  the  party 
so  alleging  must  show  it. 

But  it  is  contended  that  these  facts,  which  appellant  presents,  show  that 
the  discrimination  is  not  unjust,  namely:  "Mattoon  is  a  central  interior 
point,  172  miles  from  Chicago,  with  which  It  is  directly  connected  by  the  Illi- 
nois Central  Bailroad.  Until  just  before  February  5.  1884,  the  date  of  the 
alleged  discrimination,  from  the  superiority  of  Chicago  as  a  point  of  supply 
for  green  coffee  and  other  fourth-class  goods,  the  Illinois  Central,  on  account 
of  its  direct  connection,  had  a  large  and  profitable  business  between  Chicago 
and  Mattoon,  in  the  transportation  of  these  goods,  at  the  rate  of  twenty-five 
cents  per  100  pounds,  being  the  reasonable  maximum  rate  fixed  by  the  railroad 
and  warehouse  commissioners.  Prior  to  this  date,  certain  other  railroads 
v.l2N.B.no.7 — i3 
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which  centered  at  Mattoon  had  secretly  made  a  cut  rate  of  ten  cents  per  100 
pounds  on  fourth-class  freight  from  Chicago  to  Mattoon,  hauling  such  freight  a 
greater  distance  than  did  the  Central.  The  Indianapolis  &  St.  Louis  Railway, 
which  connects  Mattoon  with  St.  Louis,  a  distance  of  132  miles,  and  with  In- 
dianapolis, 128  miles,  and  Terre  Haute,  57  miles,  had  at  the  same  time  made 
a  cut  rate  of  10  cents  per  hundred  from  St.  Louis  and  Indianapolis,  and  of  11 
cents  from  Terre  Haute.  The  Peoria,  Decatur  &  EvansvUle  Railway,  which 
connects  Mattoon  with  Peoria,  a  distance  of  121  miles,  had  madea'fut  rate 
of  6  cents  per  hundred  from  Peoria.  All  these  cities  are  points  of  supply  of 
green  coffee  and  other  fourth-class  goods  for  the  Mattoon  market.  The  effect 
of  these  rates  made  by  the  railroads  mentioned  was  to  divert  the  trade  from 
ChicHgo  to  the  other  points  of  supply  mentioned,  and  by  consequence  to  divert 
the  traffic  from  the  Illinois  Central  to  the  otiier  railroEui  companies.  As  a  re- 
sult of  these  low  rates,  merchants  bought  at  Indianapolis,  Terre  Haute,  ^t. 
Louis,  and  Peoria,  and  the  volume  of  business  from  Chicago  was  greatly  dimin- 
ished. The  cut  rate  of  the  Illinois  Central  at  Mattoon  from  twenty-five  cents 
to  10  cents  per  hundred  pounds  was  made  under  the  influence  of  these  facts." 

But  does  this  in  effect  amount  to  more  than  saying  that  Mattoon  is,  in  the 
language  of  the  statute,  "a  railway  station  at  which  there  exists  competition 
with  *  •  *  other  railroads  "i"'  It  would  seem  not.  "Webster's  definition 
of  "competition"  is:  "The  act  of  seeking  or  endeavoring  to  gain  what  an- 
other is  endeavoring  to  gain  at  the  same  time;  common  strife  for  the  same 
object."  Here,  the  details  of  the  strife — ^the  competing  acts — are  stated,  but 
the  gist  is  simply  that  the  reduced  or  cut  rate  was  made  because  of  the  com- 
petition with  the  other  railroads, — precisely  what  the  statute  says  "shall  not 
be  deemed  a  sufficient  excuse  or  justification  of  such  discrimination."  These 
facts  do  not  show  that  the  reasonable  cost  or  expense  to  the  company  of  the 
carriage  of  goods  from  Chicago  to  Mattoon  was  at  that  time  temporarily  less 
than  it  was  to  Kankakee.  We  concede  that,  the  aggregate  miles  of  carriage 
being  the  same,  there  must  be  a  slightly  greater  expense  to  a  railroad  company 
in  carrying  goods  a  given  short  distance  than  in  carrying  the  same  goods 
twice  or  three  times  or  any  further  number  of  times  more  than  that  distence, 
because  of  the  additional  expense  of  stopping  and  starting  trains,  loading,  and 
unloading,  and  wear  upon  machinery,  etc.,  and  we  concede  also  that,  where 
a  railroad  company  has  full  loads  for  its  cars  in  each  direction,  it  may  carry 
more  cheaply  than  where  it  is  obliged  to  run  its  cars  empty,  or  only  partially 
loaded,  in  one  direction,  or  only  partially  h)aded  in  both  directions;  and  that 
for  these  and  other  reasons  affecting  the  cost  of  carriage  to  the  railroad  com- 
pany, it  may  often  a£tord  to  carry  the  longer  distance  to  or  from  the  competi- 
tive point  more  cheaply  pro  rata  than  it  can  afford  to  carry  the  shorter  dis- 
tance to  or  from  the  non-competitive  point.  Discriminations  made  in  good 
faith  because  of  such  circumstances  are  undoubtedly  just,  and  not  within  the 
purview  of  the  statute.  Bnt  making  a  reduced  or  cut  rate  simply  to  meet  a 
reduced  or  cut  rate  of  a  rival  road  is  not  necessarily  controlled,  or  even  ma- 
terially affected,  by  any  of  these  circumstances. 

It  is  evident,  first,  if  tliis  reduced  or  cut  rate  is  not  below  the  point  of  rea- 
sonable remuneration,  there  being  no  proof  that  the  proportionate  cost  or  ex- 
pense of  carrying  the  goods  to  Kankakee  is  difterent  from  that  of  carrying 
them  to  Mattoon,  the  charge  for  carrying  them  to  Kankakee  is  above  a  reason- 
ably remunerative  point,  and  the  discrimination  is  therefore  unjust.  If  it  is 
below  the  point  of  reasonable  remuneration,  it  must  work  injustice  to  the 
stockholders  of  the  corporation,  and  cannot,  therefore,  be  just.  This  reduced 
or  cut  rate  being  but  temporary,  it  is  to  be  assumed  that  its  purpose  is  to  com- 
pel its  rival  to  return  to  former  rates;  but  we  think,  since  the  question  con- 
cerns the  public  as  well  as  these  corporations,  it  must  be  held  that  any  reduced 
or  cut  rate  by  either  of  the  roads,  merely  for  the  purpose  of  coercing  the  ac- 
tion OT  obtaining  an  undue  advantage  over  the  other,  is  unjustifiable;  and. 
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wben  it  is  found  such  rates  are  below  the  rates  at  non-competitive  points,  thej 
are  evidence  of  unjust  discrimination,  within  the  statute.  li  the  reduced  or 
cut  rate  of  the  rival  road  was  below  the  point  of  reasonable  remuneration,  it 
was  unjust;  but  its  injustice  affords  no  excuse  for  the  appellant's  doing  another 
injustice.  Undoubtedly  the  public  are  benefited  by  competition  in  carriage,  but 
it  must  be  a  healthy  competition .  A  competition  carried  on  below  a  reasona- 
bly remunerative  point  it  is  obvious  must  sooner  or  later  end  in  the  bank- 
ruptcy of  some  or  all  of  the  parties.  The  public  are  in  the  end  injured  in- 
stead of  being  beneBted  by  this;  for,  if  some  of  the  parties  are  bankrupted, 
those  not  bankrupted  thereafter  have  a  monopoly,  and  if  all  are  bankrupted 
the  business  is  destroyed.  A  temporary  reduction  in  prices  below  a  reasonably 
remunerative  point  manifestly  must  tend  to  unsettle  values,  and,  by  produc- 
ing afeelingof  uncei-tainty  and  insecurity,  injure  trade  aflected  by  it  far  more 
than  it  benefited  it.  But  the  tendency  of  a  temporary  reduction  below  a 
remunerative  point,  is  to  be  followed  by  a  corresponding  increase  above  that 
point;  and  since,  in  the  very  nature  of  things,  it  is  impossible  that  this  can 
fall  equally  upon  the  public  affected  by  it.  it  works  injustice.  Some  have  bad 
carriage  for  less  than  they  ought  to,  and  others  in  like  situation  tiave  had  to 
pay  more  for  carriage  than  it  is  worth. 

We  recognize  the  right  of  railroad  companies,  within  reasonable  limits,  to 
exercise  a  discretion  in  rates;  to  offer  inducements  to  shippers  for  their  busi- 
ness; and  to  discriminate  where  the  discrimination  is  in  good  faith,  and  be- 
cause of  an  actual  proportionate  difference  in  cost  to  the  companies.  We 
simply  deny  that  a  reduced  or  cut  rate,  to  meet  a  reduced  or  cut  rate  of  a 
rivid  road,  which  reduced  or  cut  rats  discriminates  against  a  non-competitive 
point,  is  of  itself  within  the  meaning  of  the  statute,  a  just  discrimination. 

It  is  contended,  however,  that  the  language  of  the  clause  under  considera- 
tion, "that  it  shall  not  be  deemed  a  sufBcient  excuse  or  justification  of  such 
discrimination  on  the  part  of  such  railroad  corporation  that  the  railway  station 
or  point  at  which  it  shall  charge  the  same  or  less  rates  of  toll  or  compensation 
for  the  transportation  of  such  *  *  •  freight  •  •  *  the  greater  dis- 
tance than  for  a  shorter  distance,  is  a  railway  station  or  point  at  which  there 
exists  competition  with  any  other  railroad  or  means  of  transportation,"  has 
reference  to  that  kind  of  rivaliy  which  competes  for  a  common  business  to  a 
oommon  market.  But  that  is  not  the  language  employed.  If  the  competition 
is  for  the  carriage  of  the  same  freight,  what  possible  difference  can  it  maketo 
the  person  having  to  bear  the  burden  of  paying  for  the  carriage,  and  who  is 
discriminated  against,  whether  the  markets  are  the  same  or  not?  The  fact 
that  there  is  competition  between  different  markets  has  no  tendency  to  prove 
that  there  is  no  competition  in  carriage  between  roads  terminating  attlie  dif- 
ferent markets.  It  is,  on  the  contrary,  manifest  that  the  competition  in  car- 
riage between  roads  having  different  termini  is  quite  as  great  as  that  between 
different  markets  for  the  same  commodity,  and  must  often  itself  determine 
the  market  to  be  sought,  and  we  feel  authorized  to  take  notice,  as  a  part  of 
the  history  of  the  times,  that  the  discrimination  because  of  competition  at 
railroad  crossings  had  quite  as  much,  if  not  more,  influence  in  inducing  the 
enactment  of  the  statute  under  consideration  than  discrimination  because  of 
the  competition  of  parallel  lines  of  railways;  and  this,  without  regard  to 
whether  the  respective  roads  had  the  same  or  different  termini.  The  injury' 
relieved  against  is  that  resulting  by  reason  of  the  discrimination  in  the  cost 
or  price  of  carriage  generally,  and  not  solely  that  resulting  by  reason  of  the 
discrimination  in  carriage  to  the  same  identical  market. 

We  have  with  much  care  considered  the  able  arguments  on  behalf  of  appel- 
lant; and,  while  we  have  not  herein  noticed  all  the  objections  therein  urged 
in  the  same  order,  the  views  we  have  expressed  necessarily  lead  to  an  afiirm- 
snce  of  the  judgment.    It  is  therefore  itlBrmed. 
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0a.m.  to) 

DsLiJto  and  others  v.  Oasb. 

(Bttjirane  Court  of  lUinoit.    Jan*  17, 1887.) 

1.  Baitks— DisacTOBS— Kklatioii  «>  Dbfositobs. 

In  an  Action  by  a  general  depositor  in  a  bank  against  iti  cUreetoiS,  held,  that  Ih* 
directors  of  a  bank  are  trustees  for  depositors. 

2.  SaKB— LlABILITT. 

Held,  a/to,  that  the  directors  of  a  hank  arn  liable  for  injnriea  reenlting  <h>m  the 
non-observance  of  ordinary  care  and  diligence,  in  permittinii  the  bank  to  be  held 
out  to  the  publio  as  solvent,  when  it  was  in  iact  insolvent, 

Sheldon,  0.  J.,  and  Gbaio,  J.,  dissent. 

Appeal  from  appellate  court,  Third  district. 

Palmers,  Mobinson  <&  8huU,  for  appellants.  6Freme,  Burrutt  A  Humphreg, 
for  appellee. 

SoBOLFiELD,  J.  This  was  acaseinthe  circuit  court  of  Montgomery  oonnty 
bj  a  general  depositor  in  a  bank,  against  directors  of  the  bank,  for  negligence 
in  permitting  it  to  be  held  out  to  the  public  as  solvent,  when  in  fact  it  was  at 
the  time  insolvent.  Judgment  was  rendered  for  the  plaintiffs  in  that  court, 
and  that  judgment  was  affirmed  on  appeal  to  the  appellate  court  of  the  Third 
district,  and  this  appeal  is  from  that  judgment. 

The  appellate  court,  in  its  opinion  flUied  on  rendering  that  judgment,  holds: 
First,  that  the  directors  of  a  bank  are  trustees  for  depositors  as  well  as  for 
stockholders;  seoond,  that  they  are  l>ound  to  the  observance  of  ordinary  care 
and  diligence,  and  are  hence  liable  for  injuries  resulting  from  its  non-observ- 
ance; third,  that  the  present  appellants  did  not  observe  that  degree  of  care 
and  diligence,  and  in  consequence  thereof  appellee  jsustained  the  damage  for 
which  the  judgment  was  rendered.  Delano  v.  Case,  17  Bradw.  581.  The 
last  proposition  we  are  relieved  from  inquiring  into,  since  tiiera  was  evidenoe 
tending,  though  it  may  be  but  slightly,  to  sostain  it. 

The  propositions  of  law  as  above  stated  are  in  our  opinion  free  from  objeih 
tion,  and  sustained  by  authority.  Percy  v.  MtUaudon,  8  La.  568;  United 
Boo.  of  Shakers  v.  Underwood,  9  Bush,  609;  Morse,  Banks,  (2d  Ed.)  138; 
Thomp.  Liab.  Off.  395;  Shea  v.  Mabry,  1  Lea.  319;  Hodges  T.  Sew  Sngland 
Berew  Co.,  1 B.  I.  812;  Whart.  Keg.  §  510.    The  judgment  is  affirmed. 

I 

SmsLOON,  C.  J.,  and  Cbaig,  J.,  dissent. 
on  III.  tn)  ~~~" 

HAKB  v.  STRtTBEL. 
(Supreme  Oaurt  qf  lUinoU.    June  20,  1887.) 

1.  Coums— Tebm-Timb  aho  VAOATtoK— Ordeb  as  to  Bill  or  Exopnom. 

The  changing  of  an  order  allowing  an  appeal,  and  fixing  the  amount  of  the  sp. 
peal-bond,  and  the  time  within  which  the  bond  and  bill  of  exceptions  in  a  caoaa 
shall  be  presented  and  filed,  by  extending  the  time  within  which  the  bill  ofez- 
oeptions  may  be  settled  and  signed,  is  a  Jadiciai  act,  which  can  only  be  performed 
by  a  judge  in  terra-time,  and  when  sitting  as  a  court;  hence  an  order  allowing 
such  change  made  by  a  judge  out  of  term  is  of  no  effect. 

t.  Banc — Settliso  Bill  or  KxcxPTioirs. 

A  bill  of  exceptions  cannot  be  settled  and  allowed  by  a  Judge  so  as  to  make  it  • 
part  of  the  record,  after  the  term  at  which  the  exceptions  were  taken,  and  after  the 
time  agreed  or  allowed  of  record. 

Appeal  from  appellate  court. 

F.  9.  Cockrell,  for  appellant.    It.  Millard,  for  appeyee. 

Shope,  J.  '  Final  judgment  in  this  case  was  tendered  on  April  21, 1886,  In 
tbe  St.  Clair  circuit  court,  and  appellant  prayed  and  was  allowed  an  appeal; 
the  bond  and  bill  of  exceptions  "to  be  filed"  within  60  dajra.    The  bill  of  ax- 
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oeptions  appearing  ]n  the  record  was  not  presented  to  the  trial  judge,  nor 
signed  and  sealed  by  him,  wilhin  the  time  named  in  this  order.  Upon  the 
record  being  taken  into  the  appellate  court  for  the  Fourtli  district,  on  motion 
of  the  appeUee,  the  bill  of  exceptions  was  there  striclien  from  the  record,  and 
the  jndgment  of  the  circuit  court  affirmed.  On  petition  of  appellant,  the 
cause  was  by  the  appellate  court  certified  into  this  court  as  presenting  ques- 
tions  of  law  of  importance  that  should  be  passed  upon  by  this  court,  "and  the 
practice  in  this  state  in  such  cases  be  thereby  settled."  Tbe  question  sub- 
mitted is  thus  stated:  "  Whether  a  circuit  Judge  in  vacation,  under  the  facts 
stated  in  the  bill  of  exceptions  contained  in  this  record,  and  the  affidavits  sub- 
mitted to  the  appellate  court  on  this  motion  to  strike  tbe  said  bill  of  excep- 
tions from  the  record.  •  •  •  has  the  power  to  extend  the  time  for  pre- 
senting and  filing  such  bill  of  exceptions  beyond  tbe  time  fixed  by  the  court 
when  granting  the  appeal,  and  still  make  it  a  part  of  the  record." 

It  appears,  from  the  bill  of  exceptions  and  the  affidavits  certified  to  us  by 
the  appellate  court,  that  the  evidence  adduced  at  the  trial  was  reported  steno- 
grapliically;  that  about  June  2d  or  3d  the  stenographer  informed  counsel  for 
both  piarties  that  he  was  so  engaged  in  reporting  important  criminal  cases, 
and  bad  so  many  transcripts  to  prepare,  he  could  not  possibly  prepare  the 
transcript  in  this  case  within  the  time  fixed;  that  appellant's  counsel  Applied 
to  the  judge  who  tried  the  case  to  extend  the  time,  and  on  June  4, 1886,  such 
judge  wrote  appellant's  counsel  that  "the  time  to  present  bill  of  exceptions 
in  the  Hake  v.  Strubel  case  will  be  extended  14  days,  as  you  desire,  and  you 

can  have  judge to  enter  the  extension  of  the  judge's  docket  for  me,  and 

for  so  doing  this  shall  be  bis  authority;"  that  after  the  bill  of  exceptions  had 
been  prepared,  and  before  its  presentation  to  the  trial  judge,  it  was  presented- 
to  counsel  for  appellee,  who  indorsed  thereon,  *'0.  K.  M.  Millard;"  that  the 
bill  was  then,  and  within  the  extended  time,  presented  to  the  trial  judge;  that 
before  the  biU  was  signed  and  sealed  by  the  judge,  the  following  words  were 
therein  inserted:  "It  having  been  presented  to  counsel  for  defendant,  and  the 
said  attorneys  agreeing  that  said  bill  of  exceptions  be  considered  as  presented, 
signed,  and  filed  as  of  this  second  day  of  July,  1886;"  and  that  the  60  days 
mentioned  in  the  order  for  appeal  expired  on  June  21,  1886. 

The  question  we  are  asked  to  determine  has  relation  to  the  power  of  a  cir- 
cuit judge,  out  of  term,  to  open  and  change  the  record  of  a  court  held  by  him, 
and  also  to  the  character  of  the  act  of  u  judge  in  approving,  signing,  and  seal- 
ing a  bill  of  exceptions  in  vacation,  and  wliether  the  allowing  and  signing  of 
a  bill  at  such  time  thereby  makes  the  matters  contained  therein  part  of  tbe 
record.  It  seems  to  us  the  question  of  power  is  not  an  open  one,  or  the  rule 
of  practice  doubtful.  When  the  February  term,  18S6,of  tbe  St.  Clair  circuit 
court  ended  by  final  adjournment,  the  record  was  closed,  and  the  presiding 
judge  lost  control  over  it.  Up  to  that  time  the  record  hod  remained  under  his 
control,  and  might  \»  changed  by  him  according  to  his  judicial  will;  but. 
when  once  tbe  terra  of  the  court  ended,  the  record  of  the  court,  as  made  in 
term-time,  became  fixed  and  unalterable,  except  as  it  might  be  changed  in  the 
modes  and  manner  known  to  the  law.  This  principle  is  fundamental,  re-' 
quiring  no  citation  of  authority  in  its  support;  and  any  departure  therefrom 
would  inevitably  entail  consequences  dangerous  to  the  administration  of  jus- 
tice, and  injurious  to  all  litigants.  In  this  case,  the  tenn  having  been  ad- 
journed and  the  record  closed  prior  to  Jane  4,  1886,  it  seems  needless  to  saj 
that  a  mere  private  letter  of  a  judge  who  had  held  the  adjourned  term  of  a 
court,  addressed  to  an  attorney,  requesting  another  judge  to  change,  in  vaca- 
tion, tbe  judge's  minutes  upon  the  docket  of  the  court,  whereby  the  time  in 
which  a  bill  of  exceptions  in  a  cause  in  that  court  might  be  filed,  should  be  ex- 
tended beyond  the  time  fixed  in  the  order  for  appeal,  entered  in  term,  could  - 
not  effect  the  purpose  intended.  True,  this  letter  of  the  judge  was  writ- 
ten, and  the  order  of  extension  made,  before  the  60  days  named  in  the  order' 
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allowing  appeal,  and  fixing  its  terms  and  conditions,  had  expired;  bat  this 
could  in  no  way  affect  the  question  under  consideration.  The  question  is  not 
«a  to  the  power  of  the  judge  during  the  time  named  in  the  original  order,  and 
wl>en  he  should  be  assuming  to  act  under  and  in  accordance  therewith,  but  to 
his  power,  outside  the  order,  to  cliange  the  order  itself.  The  statute  (Prac- 
tice Act,  §67)  requires  that  appeals  shall  be  prayed  and  allowed  "at  the  term 
at  which  the  judgment,  order,  or  decree  was  rendered, "  {National  Ins.  Co.  v. 
Chamber  of  Commerce,  69  111.  22,)  and  that  the  bond  shall  be  given  tor  the 
amount  and  within  the  time  fixed  "by  the  court."  The  maliing  of  the  order 
allowing  appeal,  and  fixing  the  amount  of  the  bond,  and  the  time  in  which  the 
bond  and  bill  of  exceptions  in  the  cause  shall  be  presented  and  filed,  is  a  judi- 
cial act,  which  can  only  be  performed  by  the  judge  in  term-time,  and  when 
sitting  as  a  court.  The  malting  of  the  order  is  an  exercise  of  the  judicial 
power  vested  in  the  presiding  judge;  but  the  order,  when  made,  is  the  order 
of  the  court.  If,  then,  the  original  order  of  appeal,  providing,  inter  alia, 
within  what  time  tlie  bill  of  exceptions  in  the  cause  might  be  pr^ented  and 
filed,  was  a  judicial  act,  which  could  only  be  performed  by  the  judge  in  term- 
time,  and  when  sitting  as  a  court,  as  we  have  seen  is  the  case,  it  follows  that 
the  act  of  changing  such  an  order,  by  entering  another  order  extending  the 
time  in  which  the  bill  of  exceptions  in  the  cause  migtit  be  presented  and  filed 
14  days,  would  be  of  the  same  judicial  character, — an  exercise  of  judicial 
power;  and  such  an  act  could  be  performed  by  a  judge  only  in  term-time. 

But  the  question  submitted  involves,  also,  the  consideration  of  the  char- 
acter of  the  act  performed  by  a  circuit  judge  in  settling  and  allowing,  signing 
and  sealing,  a  bill  of  exceptions,  in  vacation,  and  not  within  the  lime  fixed 
by  an  order  of  court,  entered  in  term-time,  with  a  view  to  determining 
whether  a  bill  so  allowed  and  settled,  signed  and  sealed,  thereby  becomes  a  part 
of  the  record  of  a  cause.  While  the  conclusion  reached  by  us  can  be  stated 
in  few  words,  the  legal  principle  upon  which  such  conclusion  rests  cannot  be 
80  briefly  given. 

Bills  of  exceptions  were  first  introduced  into  the  English  practice  by  the 
statutes  of  Westminster,  13  Edw.  I.,  e.  3,  whereby  the  judge  signing  the  bill 
was  required  to  come  into  the  appellate  court  and  there  confess  or  deny  his 
seal  to  the  bill.  Exceptions  at  common  law  were  required  to  be  taken  at  the 
time  the  alleged  erroneous  ruling  or  decision  was  made,  and  the  bill  must 
have  been  presented,  settled,  signed,  and  sealed  before  verdict,  or  before  the 
jury  were  discharged;  and  such  was  the  early  practice  in  this  state.  Clemson 
y.Kruper,  Breese,  210;  Stoafford  v.  Dovenor,  1  Scam.  165;  Qilmore  v.  Bal- 
lard, Id.  252;  Leigh  v.  Hodges,  3  Scam.  15;  Othbon  y.  Johnson,  Id.  61. 

By  the  statute  of  January  29. 1827,  (Bev.  St.  1827,  p.  815,  §  19.)  relief  against 
the  onerous  duty  imposed  by  the  common  law  upon  the  trial  judge  was  af- 
forded, and  provision  was  made  whereby  either  party  alleging  an  exception 
was  required  to  reduce  his  bill  of  exceptions  to  writing,  and  the  judge  to  sign 
and  seal  it,  and  thereupon  it  should  become  a  part  of  the  record.  And  this 
act,  without  other  change  than  the  extension  of  the  right  of  exception  to  cases 
tried  by  the  court  without  a  jury,  overruling  motions  for  new  trials,  etc.,  (Act 
July  21, 1887 ;  1  La  ws  1837,  p.  109.)  has  remained  upon  the  statute  books  of  this 
state  to  this  time,  (Uev.  St.  1833,  p.  486;  Bev.  St.  1845.  p.  416;  1  Qross.  St 
512;  Bev.  St.  1874,  p.  782.) 

By  an  unbroken  line  of  decision  it  has  been  held  by  this  court  that  the  ex- 
ception must  be  taken  at  the  time  the  alleged  erroneous  ruling  or  decision 
was  made;  and  also  that  the  bill  of  exceptions  should  show  upon  its  face  that 
the  exception  was  taken  at  the  time,  and  the  bill  signed,  sealed,  and  filed  dui^ 
ing  the  term.  But  to  meet  the  varying  exigencies,  and  for  the  convenience 
of  bench  and  bar,  the  practice  early  obtain^  of  allowing  time  in  which  to 
present  the  bill  of  exceptions,  by  an  order  entered  of  record  in  the  cause,  or 
by  a  written  stipulation  of  parties  filed  in  the  Ciise,  and  the  time  thus  al- 
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lowed  often  extended  beyond  the  term;  and  the  correctness  of  this  practice 
has  been  repeatedly  sanctioned  by  this  court.  See  Ecana  v.  Fisher.  5  Gilman, 
453;  Burst  v.  Wayne.  13  IlL  664;  Broumfield  v.  Bmiimfleld,  58  111.  152;  Good- 
rich  V.  Cook,  81  ill.  41. 

The  duty  imposed  by  the  law  upon  the  party  alleging  an  exception,  and 
desiring  to  have  the  erroneous  ruling  and  judgment  reviewed  in  an  appellate 
court,  to  present  his  biU  to  the  trial  judge  for  settlement  and  allowance,  sig- 
nature and  sealing,  at  the  term  when  such  alleged  erroneous  ruling  or  judg- 
ment was  made,  or  within  such  time  as  the  parties  by  their  agreement,  made 
part  of  the  record,  might  stipulate,  or  within  the  time  allowed  by  the  court 
in  its  order  to  that  effect  appearing  in  the  record,  has  been  often  affirmed 
by  this  court.  The  reducing  of  the  exception  to  writing,  and  the  tendering 
of  it  to  the  judge  in  the  form  of  a  bill  of  exceptions,  was  by  the  statute  cast 
upon  the  exceptor;  and,  being  matter  under  his  control,  the  law  would  not 
permit  an  excuse;  for,  as  we  have  seen,  if  for  any  reason  there  was  not  time 
during  term  for  him  to  perform  the  requisite  labor,  the  court  could,  on  ap- 
plication, by  its  order  extend  the  time  into  vacation,  or  even  to  the  succeed- 
ing term.  By  the  statute  it  was  made  the  duty  of  the  trial  judge  to  sign 
and  seal  every  true  bill  so  tendered;  and,  when  the  judge  neglected  or  refused 
to  sign  a  true  bill  tendered  in  apt  time,  such  neglect  or  refusal,  it  was  held, 
in  no  way  affected  the  right  of  the  exceptor,  for  the  reason  he  had  done  all 
that  the  law  required  him  to  do.    Magill  v.  Brown,  98  111.  235. 

The  settling  and  allowance,  signing  and  sealing,  a  bill  of  exceptions,  under 
the  law  considered  as  a  single  act,  is  in  its  nature  both  judicial  and  minis- 
terial. It  is  judicial  in  tliis:  tiiat  the  trial  judge  must  adjudge  whether  the 
bill  presented  is,  under  the  law.  a  proper  bill  for  him  to  sign :  and  he  alone 
must  decide  whether  in  its  recitals  and  contents  it  conforms  to  the  fact;  wliile 
the  mere  act  of  signing  and  sealing  a  bill,  after  the  judicial  iict  of  settling  and 
allowing  it  has  been  performed  by  the  judge,  is  purely  ministerial.  If  this 
distinction  has  not  heretofore  been  clearly  and  sharply  defined  by  this  court, 
it  does,  we  think,  appear  in  the  reported  oases.  In  Emerson  v.  Clark,  2 
Scam.  489,  the  settling  of  a  bill  of  exceptions,  that  is,  the  determination  and 
identification  of  what  should  be  incorporated  therein,  was  said  to  be  a  judi- 
cial act.  It  was  a  judicial  act  in  that  case  for  the  judge  to  identify  the  two 
papers  as  the  two  papers  introduced  in  evidence  on  the  trial,  and  this  he  could 
not  delegate  to  the  defendant  or  the  defendant's  counsel.  In  People  v.  Pear- 
son, 2  Scum.  189,  it  was  said  "that  the  act  of  signing  and  approving  the  bill 
is  in  its  nature  ministerial,  though  a  legal  discretion  is  in  some  measure  to 
be  used  in  determining  the  character  of  the  bill  to  be  signed,  inasmuch  as  it 
is  not  every  bill  which  may  be  presented  that  the  judge  will  be  bound  to  sign." 
And  in  Dent  v.  Davison,  52  111.  109,  it  was  said:  "It  is  for  the  judge  to  deter- 
mine in  the  first  place,  whether,  under  the  law,  he  is  l>ound  to  sign  a  bill  of 
exceptions;  whether  the  party  demanding  it  has  conformed  to  the  law  in  pre- 
serving the  exceptions,  and  has  made  up  and  presented  his  bill,  as  required 
by  the  law,  and  has  in  other  respects  a  legal  right  to  demand  his  signature  to 
the  bill.    Thesigningof  the  bill  is  a  solemn  official  act    *    *    *" 

The  statute  before  referred  to,  read  in  the  light  of  the  history  of  bills  of  ex- 
ceptions and  the  former  practice  prevailing  In  this  state,  and  taken  in  con- 
nection with  the  character  of  the  act  to  Im  performed  by  a  judge  in  settling 
and  allowing  and  sighing  and  sealing  a  bill  as  a  single  act,  when  properly 
construed,  requires  us  to  hold,  as  we  think,  that  the  judge  is  powerless  to 
perform  this  complex  act  except  during  the  term  of  court  at  which  the  alleged 
erroneous  ruling  or  judgment  was  made,  or  within  such  time  thereafter  as 
tiie  parties  may  have  agreed  in  the  record,  or  as  may  have  been  by  the  court, 
in  term-time,  allowed  by  its  order  of  record.  The  language  of  the  statute 
itself  would  seem  to  forbid  any  other  construction;  but,  when  to  this  is  added 
the  consideration  of  the.  peculiar  character  of  the  act  itself,  the  conclusion 
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seems  irresistible  that  such  an  exercise  of  judicial  power  cannot  be  performed 
out  of  term,  or  beyond  a  time  agreed  or  allowed  of  record,  in  the  absence  of  a 
statute  so  expressly  providing,  and  thereby  make  the  matters  contained  in  a 
bill  of  exceptions,  so  allowed  and  executed,  a  part  of  the  record.  The  office 
and  purpose  of  a  bill  of  exceptions  is  to  preserve  in,  and  make  part  of,  the 
record,  such  matters  as  transpired,  in  the  progress  of  a  trial,  that  otherwise 
would  not  become  a  part  thereof;  and  if  a  bill  could  be  allowed  and  executed 
after  term,  or  beyond  a  time  agreed  or  allowed  of  record,  and  after  the  record 
of  the  court  had  become  closed  by  operation  of  law,  it  would  be,  in  effect,  to 
open  and  change  the  record  of  a  court  at  a  time  and  under  circumstances  not 
recognized  by  the  law,  and  this,  as  we  have  seen,  cannot  be  done.  See  Evans 
V.  Fisher,  5  Gilman,  453;  Burst  v.  Wayne,  13  111.  664;  Hance  v.  Miller,  21 
111.  636;  Dent  v.  Davison,  52  111.  109;  ifagill  v.  Brown,  98  111.  235;  Wabash. 
0t.  L.  i£  P.  Ry.  Co.  V.  People,  106  111.  652. 

We  do  not  intend  to  be  understood  as  holding  that  the  mere  ministerial  act 
of  signing  and  sealing  a  bill  that  has  been  presented  to,  and  settled  and  allowed 
by,  toe  judge  in  apt  time,  may  not  be  lawfully  performed  out  of  term,  or  after 
the  expiration  of  the  time  tixed  in  the  order,  and  the  same  be  filed  as  of  the 
time  of  its  settlement  and  allowance;  nor  to  hold  thut  the  rights  of  the  ex- 
ceptor, presenting  his  true  bUl  in  apt  time,  can  be  affected  by  the  neglect  or 
refusal  of  the  judge  to  perform  the  duty  imposed  upon  him  by  the  statute 
within  the  time  limited;  but  to  hold  that  where,  as  in  this  case,  the  bill  is  not 
presented  to  the  judge,  nor  settled  and  allowed  by  him,  nor  filed,  until  after 
the  term  has  ended  and  the  time  fixed  in  the  order  has  expired,  the  act  of 
settling  and  allowing  thb  bill  is  a  nullity,  and  the  matters  contained  in  such 
bill  do  not  become  a  part  of  the  record;  and  where  this  appears  affirmatively 
from  the  record,  as  in  this  case,  advantage  may  be  taken  thereof  by  motion 
to  strike  the  bill  of  exceptions  from  the  record  as  was  done  in  the  appellate 
court.    Magill  v.  Brown,  98  111.  235,  and  cases  there  cited. 

In  view  of  what  has  been  said,  it  is  unnecessary  to  discuss  the  effect  of  the 
:act  of  appellee's  attorney  in  marking  the  bill,  when  presented  to  him  after  the 
60  days,  "0.  K. "  and  signing  his  name,  or  of  any  agreement  entered  into  by 
the  attorneys  of  the  parties  after  that  time,  if  any  was  made,  further  than  to 
observe  that  during  the  term,  as  the  aatfaorities  clearly  show,  the  parties 
may  bind  themselves,  by  an  agreement  or  stipulation  of  record,  as  to  the  time 
in  which  a  bill  may  be  presented  and  filed;  but  after  teim,  and  after  the  time 
for  presenting  the  bill  fixed  in  the  order  of  appeal  had  expired,  it  the  judge 
was  powerless  to  act  in  the  premises,  as  we  liave  seen  he  was,  he  could  not 
be  vested  with  the  requisite  power  to  settle  and  allow  a  bill  by  consent  or 
agreement  of  the  parties. 

For  the  reasons  presented,  the  question  submitted  by  the  appellate  court 
must  be  answered  in  the  negative,  and  the  judgment  of  that  court  affirmed. 


(133  ni.  S7«) 

St.  Loms,  A.  &  T.  H.  B.  Co.  «.  Citt  of  Beli.evii,i,b. 

(SuiiraM  Qnai  o/  lUinoit.    June  20,  1887.) 

1.  Rausoab  CoMPAinis — Obstbcctior  of  Stbkrt — MuHiciPAi.  Obdikaitob. 

Id  an  action  by  a  municipal  corporation  against  a  railroad  company  for  Uie  tIo> 
lation  of  an  ordinance  relative  to  the  obstruction  of  streets  where  the  defendant  re- 
lied npon  an  ordinance  vacating  the  street  obstructed,  which  was  not  jiassed  by  a 
tbree-fourths  majority  of  the  council,  as  required  by  statute,  Md  that,  in  the  ab- 
sence of  anything  showing  that  the  city  had  prevented  the  defendant  firom  ex- 
amining the  records,  itmoBt  be  presumed  to  have  known  of  the  invalidity  ol  the 
ordinance  relied  upon. 

S.  Bams— SsTOPFSL  or  Municifalitt — Acn  of  Officiau. 

A  municipal  corporation  is  not  estopped  from  bringing  an  action  against  a  ndl- 
road  company  for  the  violation  of  an  ordinance  relative  to  the  obstruction  of  streets 
by  the  fact  that  a  committee  of  the  city  council  hada«(reed  that  the  defendant  should 
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have  the  tise  of  the  obstructed  street  for  its  7ftrdf  and  that  a  deed  of  land  In  ex- 
change for  gach  street  was  given  to  the  city  attorney,  who  had  no  power  to  accept 
it  in  behalf  of  the  city,  and  which  was  nerer  presented  to  the  city  council. 

S.  SAMK— LlCXBSB. 

A  license  to  a  railroad  company  to  use  certain  streets  so  far  as  the  company  niay 
require  in  crossing  them,  in  the  construction  of  its  track,  switches,  turn-tables,  etc., 
but  that  such  occnpation  shall  be  with  as  little  inconvenience  to  the  public  as  pos- 
sible, does  not  preclude  the  passage  of  an  ordinance  by  the  city  prohibiting  the  ob-' 
strnctioD  of  such  streets. 

This  is  an  appeal  from  a  judgment  of  the  appellate  court  of  the  Fourth 
district,  affirming  a  judgment  of  the  circuit  court  of  St.  Glair  county  convict- 
ing appellant  of  violating  an  ordinance  of  appellee  prohibiting  owners  of 
locomotives,  cars,  etc.,  to  obstruct  crossings,  etc.,  of  streets  thereby.  So' 
much  of  the  facts  as  is  essential  to  our  understanding  of  the  case  may  be 
briefly  stated  as  follows:  The  road  of  appellant  runs  in  a  direction  north-- 
vest  and  south-east  across  Abend's  addition,  crossing  Richland,  Spring,  and' 
Illinois  streets,  which  run  north  and  south,  and  Sixth  and  Seventh  streets, 
which  run  east  and  west.  The  railroad  depot  is  located  on  Seventh  South 
street,  to  the  east  of  its  Junction  with  Spring  street,  and  appellant  claims  the 
right  to  the  exclusive  use  of  Spring  street  for  its  yards  and  necessary  use.' 
The  appellant  is  successor  of  the  Belleville  &  Illinois  Town  Kailroad  Com- 
pany, and  entitled  to  all  its  property,  franchises,  grants,  and  privileges. 
The  record  shows  that  Spring  street  and  the  next  street  west  of  the  appellant, 
upon  Seventh  street,  was  dedicated  to  the  city  of  Belleville  in  1849.  In  185S 
a  resolution  permitting  the  Belleville  &  Illinois  Town  Railroad  Company  to 
use  certain  streets  of  the  city  was  adopted  by  the  city  council,  which  reads- 
as  follows:  "Resolved  by  the  city  council  of  the  city  of  Belleville,  that  the 
use  of  the  following-named  streets  in  the  city  of  Belleville,  on  Cliandler  & 
Abend's  addition  thereto,  be,  and  the  same  are  hereby,  appropriated  to  the* 
Belleville  &  Illinois  Town  Railroad  Company,  so  far  as  the  said  company" 
may  require  to  appropriate  the  same  in  crossing  them  in  the  oonstruction  of 
their  railroad  track,  switches,  turn-tables,  and  other  machinery  and  fixtures' 
necessary  to  be  used  or  employed  by  them  in  operating  said  road,  namely: 
High,  Illinois,  Spring,  Richland,  Race,  South,  Fifth,  Sixth,  and  Seventh 
South  streets,  and  such  alleys  in  said  Chandler  &  Abend's  addition  as  are' 
crossed  by  said  railroad  track:  provided,  that  the  same  shall  be  occupied 
with  as  little  detriment  and  inconvenience  to  the  public  as  possible;  and  if 
said  railroad  shall  find  it  necessary,  in  crossing  any  of  said  streets,  to  raise- 
embankments  across  the  same,  the  streets  crossing  said  embanked  streets 
shall  be  so  graded  as  not  to  make  their  said  embankments  an  obstruction  to 
cross!  ng  the  same. " 

Appellee  introduced  in  evidence  an  ordinance  prohibiting  the  obstruction 
ot  street  crossings,  etc.  And  appellant  admitted  on  the  trial  that  it  had  ob- 
stnicted  Spring  street  before  the  commencement  of  the  suit,  Appellant 
claimed  that  that  portion  of  Spring  street  within  its  }rards  had  been  vacated 
in  1852;  and,  until  that  part  of  the  addition  to  the  city  south  of  appellant's' 
road  had  been  considerably  built  upon,  no  controversy  had  arisen  between  it 
and  the  public  concerning  the  use  of  Spring  street.  No  action  of  the  cit7 
council  entered  of  record  was  Introduced  showing  such  vacation. 
'  It  was  also  claimed  by  appellant  that,  several  years  before  the  commence- 
ment of  the  suit,  the  grounds  south  of  the  railroad  having  been  fenced  in,  ad- 
mitting of  no  passage  from  Spring  street  to  Illinois  street,  complaints  were- 
made  by  persons  who  had  acquired  property  and  built  houses  south  of  th» 
railroad,  of  the  blocking  of  Spring  street  crossing  by  the  railroad  oompanj^ 
and  the  city  council  appointed  a  committee  to  confer  with  the  railroad  com- 
pany, and  adjust  the  matter;  that  this  committee  met  the  officers  of  the  com- 
pany, and  it  was  agreed  that  the  railroad  company  should  construct  a  road- 
vaj  on  its  right  of  way  for  public  use  from  Spring  street  to  Richland  street,' 
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and  should  acquire  property.-and  open  up  a  roadway  from  Spring  to  Illinois 
street,  and  build  a  sidewalk  so  as  to  afford  convenient  access  from  both  streets 
to  Spring  street,  and  that  the  railroad  company  should  continue  in  the  use  of 
Spring  street;  this  was  reported  to  the  city  council;  that  the  railroad  company 
made  the  roadway  on  its  right  of  way  to  Bichland  street,  and  purchased  prop- 
erty and  opened  up  a  way  to  Illinois  street,  constructed  the  sidewalk,  and  the 
city  took  possession  of  the  strip  of  land  purchased  by  the  railroad  company, 
and  improved  and  worked  It  as  a  street  of  the  city;  that  the  city  afterwards 
attempted  to  vacate  so  much  of  Spring  street  as  was  within  the  yards  of  tlie 
company,  and  published  the  ordinance  as  having  been  passed,  sent  a  copy 
thereof  to  the  railroad  company,  and  the  company  executed  a  deed  for  a  strip 
of  land  south  of  the  railroad  to  the  city,  and  delivered  the  sane  to  James  M. 
Hay,  the  then  city  attorney.  This  deed  the  city  attorney  did  not  present  to 
the  city  council,  and  it  was  subsequently  lost.  The  city  having  been  sued 
for  damages  in  regard  to  this  crossing,  the  city  attorney,  Martin  SchaefFer, 
requested  the  company  to  execute  another  deed  for  this  strip,  wliicb  was  done; 
and  this  deed,  and  the  fact  that  the  city  had  procured  thereby  other  convene 
Sent  access  to  their  property  to  lot  owners,  was  used  by  the  city  attorney  as  evi- 
dence in  that  suit.  But  the  deed,  when  laid  before  the  city  council,  was  not 
accepted  by  it,  and  a  resolution  was  adopted  by  the  city  reciting  that  the  or- 
dinance vacating  the  street  was  not  passed  legally  by  the  council,  and  that 
the  present  council  refused  to  pass  that  or  any  similar  ordinance,  and  the  clerk 
was  therefore  ordered  to  return  tlie  deed  to  the  railroad  company.  The  deed 
was  returned  to  tlie  railroad  company. 

By  agreement  of  parties  the  cause  was  tried  by  the  court  without  the  inter- 
vention of  a  jury.  Appellant  asked  the  court  to  hold  the  following  proposi- 
tions of  law,  but  the  court  refused,  and  appellant  excepted:  "(1)  5  the  city, 
by  its  officers  or  agents,  induced  the  defendant  to  expend  money  on  making  a 
roadway  from  Spring  to  Richland  streets  on  its  right  of  way  for  the  use  of 
the  public,  and  to  purchase  land  and  open  away  from  Spring  to  Illinois  street, 
upon  the  understanding  and  promise,  expressed  or  implied,  that  the  defend- 
ant, in  considertition  thereof,  should  have  the  right  to  use  that  portion  of 
Spring  street  within  its  yards  for  yard  purposes,  and  said  city  took  possession 
of  the  lands  so  purchased,  and  other  lands  of  the  company,  in  pui-suance  to 
said  understanding,  and  worked  and  used  the  same  as  a  street,  then  said  city 
is  estopped  from  recovering  a  penalty  from  defendant  for  using  such  portion 
'  of  Spring  street  for  yard  purposes,  and  the  court  ought  to  And  the  defendant 

not  guilty.    (2)  That  the  resolution  or  ordinance  of  the  city  council  of , 

A.  C.  1853,  is  a  license  to  the  defendant,  if  it  is  the  successor  of  the  railroad 
company  therein  named,  to  use  that  portion  of  Spring  street  within  its  yards 
for  yard  purposes,  and  the  city  cannot  recover  a  penalty  for  using  said  street 
for  such  purposes,  even  if  it  obstructs  the  street  there  by  such  use,  without 
first  revoking  said  license,  or  giving  the  defendant  notice  that  such  use  must 
be  discontinued.  (S)  If  the  city  accepted  a  deed  from  defendant  for  the  strip 
of  land  mentioned  in  ordinance  of  city  of  July  5, 1883,  and  used  the  same  in 
defense  of  a  suit  brought  against  the  city,  and  took  possession  of  said  strip  of 
land,  and  worked  the  same  as  a  street  of  the  city,  it  is  estopped  from  prose- 
cuting defendant  for  a  penalty." 

ScHOLFiELD,  J.  The  only  questions  that  we  are  at  liberty  to  consider  are 
expressed  in  the  three  propositions  in  writing  presented  by  counsel  for  appel- 
lant to  the  circuit  court,  and  asked  to  be  held  to  be  the  law,  for  no  question 
of  law  arose  upon  the  trial  in  any  other  manner. 

1.  It  is  provided  by  section  1,  c.  145,  Bev.  St.  1874,  that  it  shall  require  a 
three-fourths  majority  of  all  the  aldermen  of  the  city  authorized  by  law  to  be 
elected  by  such  city  to  vacate  or  close  any  street  or  alley,  such  vote  to  be 
taken  by  ayes  and  noes,  and  entered  upon  the  i-ecord  of  the. council  or  board. 
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No  other  body  or  ofiBcers  or  persons  have  authority  In  the  matter.  The  rec- 
ords are  open  to  the  inspection  of  the  public,  and  it  is  incumbent  on  any  one 
acting  on  the  faith  that  a  street  or  alley  is  closed,  to  know  what  is  the  fact, 
unless  be  shall  be  prevented  by  those  having  authority  to  act  for  the  city  from 
obtaining  such  knowledge.  There  is  no  evidence  in  this  record  tending  to 
show  that  the  railroad  company  was  prevented  by  those  having  authority  to 
act  for  the  city  from  learning  whether  this  vacating  ordinance  was  adopted  by 
the  requisite  vote  of  aldermen.  The  railroad  company  is  therefore  presumed 
to  have  known  that  it  was  not  so  adopted,  and  hence  that  it  was  invalid  and  in- 
effective for  any  purpose.  -The  deed  first  made  to  the  city  was  never  ac- 
cepted by  the  city  council.  Indeed,  it  was  never  presented  to  it,  having  been 
loet  by  the  city  attorney,  in  whose  custody  it  was  placed,  and  the  second  deed 
was  expressly  rejected  by  the  city  council.  The  city  attorney  liad  no  authorr 
ity  to  accept  the  deed,  and  any  use  be  made  of  it,  not  having  been  by  the  au- 
thority of  the  city  council,  is  immaterial.  It  is  of  the  essence  of  an  estoppel 
in  pais  that  the  party  haying  auttiority  to  act  in  the  matter  shall  have  know- 
ingly done  an  act  to  influence  the  conduct  of  the  other,  and  that  the  other 
must  have  acted  on  the  faith  of  that  act.  Davidson  v.  Young,  88  III.  145; 
Schnell  V.  City  of  Chicago,  Id.  382;  Bigelow,  Estop.  480. 

Ko  one  pretends  that  a  person  having  no  authority  to  do  an  act  can  by  his 
conduct  stop  others  not  responsible  for  his  acts;  and  so  here  no  reason  is 
shown  why  any  reliance  should  have  been  placol  by  the  railroad  company 
upon  the  acts  or  promises  of  a  committee  of  the  council,  which  was  known  to 
have  no  power  itself  to  vacate  streets,  or  upon  the  conduct  of  the  city  attor- 
ney, who  was  known  to  be  equally  destitute  of  such  authority.  Even  then« 
if  the  case  is  one  wherein  the  doctrine  of  equitable  estoppel  might  be  applied, 
which  is  not  conceded,  the  first  proposition  asked  is  clearly  erroneous  as  ap^ 
plied  to  the  facts,  and  the  court  properly  refused  to  hold  it. 

2.  The  ordinance  of  1853  does  not  assume  to  license  an  exdnsive  occu- 
pancy of  the  street.  It  only  assumes  to  authorize  the  railroad  company  to  use 
the  streets  named  "so  far  as  the  said  company  may  require  to  appropriate  the 
same  in  crossing  them  in  the  construction  uf  their  railroad  track,  switches, 
turn-tables,"  etc.,  and  other  machinery  and  fixtures  to  tte  used  or  employed 
by  them  in  operating  their  said  road,  subject,  however,  to  this  proviso:  "That 
the  same  shall  be  occupied  with  as  little  detriment  and  inconvenience  to 
the  public  as  possible;  and  if  said  railroad  shall  find  it  necessary,  in  cro8S'> 
ing  any  of  said  streets,  to  raise  embankments  across  the  same,  the  streets 
crossing  said  embankments  shall  be  so  graded  as  not  to  make  their  said  em- 
bankments an  obstruction  to  crossing  the  same."  This  is  but  a  provision  for 
a  joint  use  with  that  portion  of  the  public  having  occasion  to  use  the  streets 
adopting  other  modes  of  travel.  Pittsburg,  Ft.  W.  «fe  C.  R.  Co.  v.  RfAoh, 
101  111.  157.  And,  ttie  streets  being  open  still  for  general  public  use,  the 
ordinance  prohibiting  their  ol>8truction  is  within  the  municipal  pow«r. 
niinois  Cent.  R.  Co.  v.  Galena,  40  111.  344;  Toledo,  P.  &  Vf.  Ry.  v.  Chenoa,  43 
111.  209. 

3.  The  facts  clearly  show  (and  there  is  no  evidence  tending  to  show  other- 
wise) that  the  city  did  not  accept  the  deed  of  appellant  as  assumed  in  this 
proposi  tion.  The  first  proposition  not  being  maintainable,  there  is  no  ground 
whatever  upon  which  this  can  rest. 

The  legal  principles  enunciated  in  the  opinion  of  th«  appellate  court  {8t. 
LouU,  A.  *  T.  H.  R.  Co.  v.  City  of  Belleville,  20  Bradw.  580.)  as  well  as  the 
judgment  rendered  by  that  court,  have  our  concurrence.  The  judgment  is 
affirmed. 
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<m  lu.  ar>  "■ 

Jenkinb  «.  Drake  and  others. 

(Supreme  Court  of  Ittinoii.    June  20,  1887.) 

Dracsirr  Ain>  Dibtbibutioh — leauc  or  Bastabd— InBisnAircB  bt. 

Under  Rev.  St.  Dl.  e.  S9,  }  2,  which  proTides  that  an  illegilimBta  child  shall  ba 
heir  of  its  mother,  and  of  any  person  from  whom  its  mother  iiiixht  have  inherited 
If  living,  and  the  lawful  issue  of  an  illegitimate  person  shall  represent  such  person, 
etc.,  held  that  where  a  muther,  who,  if  she  had  survived  her  son,  would  have  in- 
herited his  property,  died  before  him,  leaving  an  illegitimate  daughter,  who  died 
before  the  son,  leaving  lawful  issue,  such  issue  would  inherit  the  son's  property. 

Appeal  from  St.  Glair. 

Wilderman  <b  Hamill  and  Turner  it  Holder,  for  appellant.  S.  A.  Halbert, 
tat  app^ee. 

Sheldon,  C.  J.  The  bill  of  complaint  in  this  case  was  for  the  partition  of 
certain  real  estate,  and  an  accounting  for  rents  and  proQts.  The  bill  alleges 
that  on  April  27,  1883,  Milburn  Soper  died  intestate  seized  of  the  real  estate 
described  in  the  bill,  leaving  surviving  him  no  widow  nor  child,  or  descend- 
ant of  such  child,  no  parent,  and  no  sister  nor  brother;  that  his  heirs  at  law 
were  tlie  descendants  of  bis  two  sisters,  Margaret  Bidgway  and  Deborah 
Burch;  that  Marv  D.  Jenkins,  as  the  daughter  of  Margaret  Kidgway,  was 
entitled  to  an  undivided  one-half  of  the  premises,  and  was  indebted  to  the  otber 
heirs  of  said  Soper  for  their  sliare  of  the  rents  and  profits  of  the  premises; 
and  that  the  descendants  (naming  them)  of  Deborah  Burch,  were  entitled  to 
the  other  undivided  one-half  of  the  real  estate,  and  partition  and  an  acounting 
were  prayed  accordingly.  The  court  below  decreed  in  accordance  with  the 
allegations  and  prayer  of  the  bill,  and  Mary  D.  .Tenliins  appealed.  The  claim 
of  appellant  is  that  she  is  the  only  heir  of  Milburn  Soper,  deceased;  tiiat  com- 
plainants are  not  related  to  him. 

It  appears  that  Leonard  Soper  (Milburn  Soper's  father)  and  Mary  Newman 
were  married  November  21, 1802;  she  then  having  these  two  children,  Marga- 
ret and  Deborah,  who  afterwards  became  Margaret  Ridgway  and  Deborah 
Burch.  At  the  time  of  the  tnarriage,  Margaret  was  about  14  months  old,  and 
Deborah  some  five  years  older.  Milburn  Soper  was  bom  July  22,  1804,  and 
was  the  only  child  of  this  marriage.  Deborah,  aforementioned,  afterwards 
intermarried  with  Thomas  Burch,  and  there  were  several  children  of  the  mar- 
riage, all  of  whom  died  before  Milburn  Soper,  leaving  children;  and  it  is  these 
children  last  named  who  are  the  complainants,  being  the  grandchildren  of 
Deborah  Burch.  Appellant's  theory  is  that  Deborah  Burch  was  the  illegiti- 
mate daughter  of  Mary  Newman,  whom  Leonard  Soper  married,  not  legiti- 
mated by  the  marriage  of  her  parents,  and  so  her  descendants  cannot  inherit 
from  Milburn  Soper.  The  evidence  is  not  satisfactory  as  to  Deborah  Burch 
not  being  the  legitimate  daughter  of  Mary  Nevvman,  but  we  do  not  And  it  to 
be  necessary  to  pass  upon  the  evidence  in  this  regard,  inasmuch  as,  conced- 
ing the  fact  of  the  aUeged  illegitimacy  to  be  established,  the  result  claimed 
does  not  follow  that  the  descendants  of  Deborah  Burch  cannot  inherit  from 
Milburn  Soper. 

Our  statute  of  descents  (section  1,  e.  89,  Rev.  St.)  provides  that  estates  of 
resident  or  non-resident  proprietors  dying  intestate  shall  descend — First,  to 
his  or  her  children,  and  their  descendants,  in  equal  parts,  etc. ;  second,  when 
there  is  no  child  of  the  intestate,  or  descendant  of  such  child,  and  no  widow 
or  surviving  husband,  then. to  the  parents,  brothers,  and  sisters  of  the  de- 
ceased, and  their  descendants,  in  equal  parts  among  them,  allowing  to  each 
of  the  parents,  if  living,  a  child's  part,  or  to  the  survivor  of  them,  &  one  be 
dead,  a  double  portion ;  and,  if  there  is  no  parent  living,  then  to  the  brothers 
and  sisters  of  the  intestate  and  their  descendants.  Section  2  provides  that 
"an  illegitimate  child  shall  be  heir  of  its  mother  and  any  maternal  ancestor. 
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and  of  mj  p«raon  from  vrhom  its  mother  might  have  inlierited  if  living:  and 
thfiiawfui  issue  of  an  illegitimate  person  shall  represent  such  person,  and  talca 
by  descent  any  estate  which  the  parent  would  have  talcen  if  living." 

If  Milburn  Seper's  mother  had  been  living  at  the  time  of  his  death,  she 
would  have  inherited  his  property.  She  being  dead,  then  her  illegitimate 
child  would  take  it,  because  her  mother,  if  living,  would  have  taken  it  If 
Deborah  Burch  was  an  illegitimate  daughter  of  Milbum  Soper's  mother,  she 
would  inherit  through  her  mother  equally  with  the  legitimate  children  of  the 
mother,  and  the  lawful  issue  of  an  Ulegitimate  person  shall  represent  such  per- 
son, and  take  by  descent  any  estate  which  the  n^other  would  have  taken  if  living. 
Such  is  the  plain  reading  of  the  statute,  and  such  is  the  construction  which 
we  have  recently  given  to  it  in  the  case  of  Sates  v.  Elder,  11  !N.  £.  Rep.  421. 
We  there  held  that  the  statute  confers  upon  illegitimates  and  their  lawful  is- 
sue, as  respects  the  mother  and  any  maternal  ancestor,  and  any  person  from 
whom  the  mother  might  have  inherited  if  living.  Inheritable  blood,  and  that, 
as  such,  they  have  the  right  of  inheritance  as  fully  as  legitimate  children. 
That  case  we  regard  as  decisive  of  the  present  case. 

We  are  now  asked  to  reconsider  that  decision,  and  it  is  earnestly  insisted 
the  statute  should  be  construed  to  mean  that  an  illegitimate  person  may  in- 
herit from  any  person  from  whom  the  mother  would  have  inherited,  if  living, 
in  the  descending  and  collateral  line  ;  such  as  grandparents,  uncles  and  atints, 
brothers  and  sisters,  cousins,  etc.,  and  that  it  should  read  as  if  the  above  ital- 
icized words  were  added  to  the  first  cliiuse  of  said  section  2.  We  have  given 
careful  consideration  to  the  able  argument  of  appellant's  counsel,  but  it  has 
failed  to  convince  us  that  our  former  construction  of  the  statute  was  errone- 
ous. We  said  before  that  it  was  somewhat  difiScult  to  determine  from  the 
language  used  in  section  2,  above  named,  what  the  real  intention  of  the  legis- 
lature was;  but  we  felt  that  the  words  of  the  section,  that  "an  illegitimate 
child  shall  be  the  heir  of  its  mother  and  any  maternal  ancestor,  and  of  any 
person  from  whom  its  mother  might  have  inlierited  if  living,"  were  too  ex- 
plicit to  allow  coming  to  any  other  conclusion  than  we  did.  We  think  that 
to  interpolate  in  section  2  the  words  which  it  is  said  should  be  added  to  it  to 
exhibit  what  was  the  true  intention,  would  be  taking  too  much  liberty  with 
the  language  which  the  legislature  has  employed  to  express  its  meaning. 

The  decree  will  be  affirmed. 


(la  111.  n4) 

Cbntralia  &  C.  B.  Co.  v.  Bixmak  and  others. 
(Supreme  Onai  of  VRnoi*.    Jane  20, 1887.) 

1.  Bailboad  Cokpaniss— Cobdbmkatioii  PBOoaKDiNos— Powbrs  o»  Cotot  hi  Vaoatiom. 

The  power  granted  by  the  Illinois  eminent  domain  act  to  judges  of  the  county 
court  to  hear  condemnation  causes  In  vacation.  Includes  the  power  to  set  aside  the 
verdict,  and  order  a  new  trial  in  snch  a  cause  in  vacation. 

2.  DAMAQBg — MlASCBK  OF — COSDKMHATIOIT  FbOCXBDIXQS. 

An  instruction  to  the  jnry  that  "  railroad  conipaniea  are  not  required  to  fenoa 
their  right  or  way  for  six  months  after  the  road  is  open  for  use,  and  the  damages 
attending  the  keeping  open  the  road  for  tliat  length  of  time  may  properly  be  con- 
sidered as  an  element  of  damages,"  is  a  correct  statement  of  the  rale  of  damages. 

Appeal  from  Washington. 

W.  8.  Forman  and  Daniel  Hay,  for  appellant.  Cheu.  T.  Moon,  for  ap- 
pellees. 

Cbaig,  J.  This  was  a  proceeding  instituted  by  the  Oentralia  So  Chester 
Bailroad  Ciompany  before,  the  county  judge  of  Washington  county  In  vacation 
to  condemn  certain  lands  for  right  of  way.  It  appears  from  the  record  that  a 
jury  was  selected,  the  evidence  heard,  and  a  verdict  returned  into  court  fixing 
the  damages  for  the  lands  taken,  when,  on  motion  of  the  land-owners,  the  ver- 
dict was  set  aside,  and  a  new  trial  granted  by  the  court.    After  the  county 
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judge  had  granted  a  new  trial,  the  parties,  bj  agreement,  transferred  the  cause 
to  the  circQit  court,  where,  upon  a  second  Irial  of  the  cause,  appellees  recov- 
ered the  present  judgment. 

It  is  first  insisted  that,  as  the  proceeding  was  instituted  and  a  trial  had  in 
vacation  before  the  county  judge,  he  had  no  power  to  grant  a  new  trial,  and 
that  the  order  vacating  the  verdict  and  granting  a  new  trial  was  erroneous. 
Section  2  of  the  eminent  domain  act  provides  that  application  to  condemn 
property  for  a  public  use  may  be  made  to  the  judge  of  the  circuit  or  county 
court  either  in  vacation  or  term-time.  Section  3  provides  that,  if  the  petition 
is  presented  in  vacation,  the  judge  shall  note  the  day  of  presentation,  and 
also  note  therein  the  day  when  he  will  hear  the  same.  Section  5  provides  that 
causes  may  be  heard  by  such  judges  in  vacation  as  well  as  in  term-time.  It 
i!<  apparent  from  an  examination  of  the  statute  that  the  object  intended  to  be 
accomplished  by  providing  for  a  hearing  in  vacation  was  to  guard  against  de- 
lay, and  secure  a  speedy  trial  in  which  the  rights  of  the  parties  migiit  be  set- 
tled and  determine^l  at  once.  But,  whether  the  proceeding  may  be  in  vacation 
or  term-time,  it  is  a  judicial  proceeding,  and  the  judge  before  whom  the  pro- 
ceeding may  be  instituted  has  the  same  powers  in  vacation  as  he  would  have 
in  term-time.  Should  an  error  be  committed  on  the  trial,  it  may  be  reversed 
on  appeal  or  writ  of  error,  or  the  judge  on  motion  for  a  new  trial  may  vacjite 
the  verdict,  and  order  a  new  trial  to  correct  an  error  that  may  have  occurred 
during  the  trial.  The  circuit  or  county  courts  are  always  open  to  entertain  a 
petition  to  condemn  property  under  the  eminent  domain  act;  and,  when  en- 
gaged in  a  trial  in  vacation,  they  have  and  exercise  the  same  judicial  powers 
in  vacation  that  they  exercise  when  in  session.  Soioman  V.  Venice  <fe  C.  My. 
Co.,  102  111.  419.  There  is  nothing  in  the  statute  which  in  the  least  indiaites 
an  intention  to  deprive  the  court  of  any  of  its  powers  which  it  exercises 
when  in  regular  session  when  engaged  in  the  trial  of  a  condemnation  case  in 
vacation. 

The  court  refused  appellant's  sixth  instruction,  and  the  decision  is  claimed 
to  be  erroneous.  The  Instruction  was  copied  from  what  was  said  in  Jones  v. 
Chicago  &  I.  H.  Co.,  68  111.  384,  in  discussing  an  instruction  which  had  been 
given  by  the  circuit  court  on  the  trial  of  that  cause.  We  fully  concur  in  all 
that  was  said  in  the  case  cited,  but  it  does  not  follow  that  all  that  was  said 
in  the  case  may  be  formulated  into  an  instruction,  and  given  to  the  jury  as  a 
guide  to  lead  them  to  a  proper  verdict  in  this  case.  The  court  gave,  at  the 
instance  of  appellant,  in  instruction  Ko.  4,  a  verbatim  cvgrj  of  the  instruction 
which  was  approved  in  the  case  cited;  and  that,  in  substance,  embraced  all 
that  is  contained  in  the  refused  instruction,  and  hence  we  see  no  ground  upon 
which  appellant  can  reasonably  complain. 

Objection  is  also  made  to  instruction  No.  4  given  for  the  defendant,  which 
informed  the  jury  tliat  railroad  companies  were  not  required  to  fence  their 
right  of  way  for  six  months  after  the  road  is  open  for  use,  and  the  damages 
attending  the  keeping  open  the  road  for  that  length  of  time  may  properly  be 
considered  as  an  element  of  damages.  This  instruction  is  in  harmony  with 
8t.  Louis  &  S.  a.  Co.  V.  Kirhy,  104  111.  347,  wliere  a  similar  one  was  approved. 

It  is  also  contented,  that  the  verdict  is  not  sustained  by  the  evidence;  that 
the  damages  allowed  are  ( ►  >  large.  There  was  evidence  before  the  jury  which 
fixed  tlie  damages  at  a  less  amount,  and  there  was  also  evidence  tending  to 
prove  that  the  damages  were  much  more  than  the  jury  allowed.  The  jury 
heard  all  the  evidence,  and  went  upon  and  examined  the  lands  taken,  and  we 
are  not  prepared  to  say.  after  reading  all  the  evidence,  that  the  verdict  is  so 
excessive  as  to  authorize  us  to  reverse  on  that  ground  alone. 

The  judgment  will  be  affirmed. 
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DAvmaas  and  others  v.  Bates  and  othen. 

{Supreme  Court  of  Indiana.    Jane  80,  1887.) 

Will — REMAiirDcsa — Vbbtkd  abb  Cohtihgknt. 

The  law  favors  the  Testiiij;  of  estates,  and  a  reinainder  will  never  be  lield  to  be 
contingent  where,  as  in  this  case,  it  can  be  held  to  be  vested  consistently  and  in 
harmony  with  the  apparent  intention  of  the  testator.  Davidaon  v.  Koehler,  76  lud. 
898,  holding  the  estate  of  appellant's  mother,  through  whom  they  claim  Utle,  to 
be  a  vested  remainder,  approved  and  followed.' 
i.  Limitation  of  Actions — Runnino  or — Guabdiab's  Salb. 

Appellants'  mother  died  the  owner  of  a  vested  remainder  in  the  land  in  con- 
troversy. Their  father  was  then  appointed  their  guardian,  all  being  minors.  On 
his  petition  the  court  of  common  pleas,  having  jurisdiction  of  their  persons  and 
of  the  subject-nialter,  appointed  one  K.  commissioner  to  sell  such  real  estate^ 
which,  after  duly  qualifying,  he  did,  B.  being  the  purchaser.  B.  took  possession, 
October  20,  1857,  and  continued  to  hold  the  same,  claiming  adverse  title  and  poe- 
session  until  his  death  in  1876,  and  devised  it  to  the  appellees  as  tenants  in  com- 
nion.  Appellants  did  not  institnte  this  or  any  other  action  to  recover  possession 
within  five  years  after  the  sale,  nor  within  five  years  after  becoming  of  age.  Held, 
that  the  five-years  statute  of  limitations  (Rev.  St.  Ind.  1881,  {  293,)  began  to  run 
October  19, 1857,  that  being  the.  date  of  the  sale,  and  constitutes  a  bar  to  this  action. 
>.  Guardian's  Bale — Collatebal  Attack — Boni>— Aooounmko  fob  Pbockkds. 

Snch  sale  cannot  be  collaterally  attacked  with  success  on  the  ground  that  the 
Koardian,  iu  procuring  the  order  of  court  therefor,  did  not  give  the  additional  bond 
required  by  statute,  and  that  the  proceeds  thereof  were  never  acoonuted  for  by  him. 

Appeal  from  saperior  court.  Marion  county. 

Geo.  W.  Oalvin  and  Hill  A  Nichol,  for  appellants.  Claypool  <&  Keteham, 
for  appellees. 

Howe,  J.  This  was  8  suit  by  appellants  against  the  appellees,  Herrey 
Bates  and  Mary  J.  Vance,  to  recover  the  possession  of  certain  described  out- 
lots  in  the  city  of  Indianapolis.  Appellees  severed  in  their  defense,  and  each 
of  them  separately  answered  specially,  in  a  single  paragraph,  disclaiming  title 
as  to  part  of  the  real  estate  sued  for,  and  setting  up  a  defense  as  to  the  residue 
thereof;  and  tliey  separately  filed  cross-complaints  wherein  each  of  them 
sought  to  have  the  title  quieted  to  so  much  of  the  real  estate  described  in  the 
complaint  as  each  of  them  claimed  to  own.  Appellants  replied  specially  in  a 
single  paragraph  to  appellees'  answers,  and  they  answered  specially  in  a  single 
paragraph  the  appellees'  cruss-complaints.  Appellees' separate  demurrers  to 
appellants'  reply  and  answer  to  cross-complaints  were  sustained  by  the  court. 
Appellants  excepted  to  these  rulings,  and,  declining  to  amend  or  plead  further, 
Judgment  was  rendered  that  they  take  nothing  by  their  suit,  and  that  appellees 
recover  of  them  their  costs  in  this  action  expended.  On  appeal  to  the  general 
term  the  judgment  of  the  court  at  special  term  was  in  all  things  affirmed; 
and  from  the  judgment  of  general  term  this  appeal  is  now  here  prosecuted. 
In  general  term  below,  errors  were  assigned  by  appellants  which  call  in  ques- 
tion (1)  the  overruling  of  their  demurrer  to  appellees'  separate  answers;  (2) 
the  sustaining  of  appellees'  demurrers  to  appellants'  reply  to  appellees'  an- 
swers; and  (3)  the  rendition  of  judgment  in  favor  of  appellees  upon  theplead- 
ings  herein.  These  alleged  errors  appellants  have  properly  presented  here 
for  our  consideration.  We  will  consider  and  decide  the  several  questions  prO' 
sented  by  tliese  alleged  errors  in  the  order  of  their  assignment. 

1.  In  the  separate  answer  of  appellee  Mary  J.  Vance  to  the  complaint 
herein,  she  first  disclaimed  title  to  or  possession  of  part  of  the  real  estate  de^ 
scribed  in  such  complaint;  and,  as  to  the  residue  of  such  real  estate,  she  adr 
mitled  that  she  was  in  possession  thereof  cliiiniing  title  thereto;  and  she  al- 
leged that  appellants  were  claiming  title  thereto  and  possession  thereof  by 
reason  of  the  fact  that  one  27oab  Noble  was  formerly  the  owner  and  seized 

'See  note  at  end  of  case. 
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thereof  at  the  time  of  his  death,  and  made  disposition  thereof  by  his  last  will 
and  testament,  as  would  more  fully  appear  thereafter;  that  the  plaintiff 
Winston  P.  Noble  was  the  son  of  said  Koah  Koble,  deceased,  and  a  legatee 
named  in  said  will,  and  the  other  plaintiffs  herein  were  the  heirs  at  law  of 
Catharine  M.  L.  Davidson,  the  daughter  of  said  Koah  Koble  and  a  legatee 
named  in  said  will,  who  died  intestate,  and  the  plaintiff  Noble  was  the  son, 
and  the  other  plaintiffs  were  the  grandchildren,  of  Catharine  S.  Noble,  the 
widow  of  said  Noah  Noble,  deceased,  and  a  legatee  named  in  his  said  will,  a 
copy  of  which  will  was  filed  with  and  made  part  of  such  answer;  and  appellee 
Vance  further  said  that  plaintiffs  had  not  either  of  them,  nor  did  they  either 
of  them  claim  to  have,  any  right,  title,  or  interest  in  said  property  beyond 
what  was  conferred  in  and  by  said  ownership  and  will  of  said  Noah  Noble, 
and  the  relationship  of  said  plaintiffs  to  said  Noble  and  said  will,  as  above  set 
forth,  but  she  said  that  the  plaintiffs  ought  not  to  be  allowed  to  claim  title  to 
said  premises,  or  any  part  thereof,  or  to  have  possession  of  the  whole  or  any 
part  of  such  premises,  for  the  reason  that,  after  said  Winston  P.  Noble  had 
arrived  at  the  full  age  of  21  years,  he  and  his  wife  by  warranty  deed  con- 
veyed and  warranted  to  one  Hervey  Bates  (through  whom  appellee  "Vance 
claimed  title)  the  real  estate  in  controversy  as  to  which  she  defended  this 
suit;  whereby  said  Winston  P.  Noble  was  estopped  to  say  lie  retained  any 
interest  in  such  real  estate;  and  that,  in  lilie  manner,  plaintiff  Dorman  N. 
Davidson,  before  he  arrived  at  the  age  of  21  years,  executed  his  warranty 
deed  conveying  to  said  Hervey  Bates  (through  whom  appellee  Vance  claimed 
title)  the  real  estate  aforesaid,  which  deed  the  said  Dorman  did  not  at  any 
time  within  15  years  of  his  arrival  at  full  age  disaffirm,  but,  on  the  contrary, 
on  October  20,  1862,  after  his  arrival  at  lawful  age,  he  fully  ratified  and  con- 
firmed the  same;  tlie  said  Ciitharine  M.  L.  Davidson  having  theretofore  died 
intestate,  leaving  surviving  her  Alexander  H.  Davidson,  her  husband,  and 
the  plaintiffs  herein  other  than  Winston  P.  Noble,  her  children,  as  her  heirs 
at  law;  by  reason  whereof  plaintiff  Dorman  N.  Davidson  was  estopped  to  say 
that  he  retained  any  interest  whatever  in  such  real  estate,  and  that  in  like 
manner,  after  the  death  of  said  Catharine  M.  L.  Davidson,  her  husband, 
Alexander  H.  Davidson,  executed  his  warranty  deed  conveying  to  said  Hervey 
Bates  (through  whom  appellee  Vance  claimed  title)  the  aforesaid  real  estate; 
by  means  whereof  the  plaintiffs  herein  were  estopped  to  say  that  they  ac- 
quired any  interest  in  such  reiil  estate  by  reason  of  their  relationship  to  said 
Alexander  H.  Davidson. 

And  appellee  Vance  further  averred  that  theretofore,  on  April  14,  1853, 
one  John  L.  Ketcham  was  duly  appointed  by  the  proper  probate  court  of  Mar- 
ion county,  and  duly  qualifled  as  such,  guardian  of  the  estate  of  said  Win- 
ston P.  Noble,  and  gave  bond  for  the  faithful  performance  by  him  of  his  duties 
as  such  guardian,  and  entered  upon  the  duties  of  his  trust;  that  afterwards 
said  Catharine  M.  L.  Davidson  departed  this  life,  and  said  Alexander  H.  Dav- 
idson was  thereupon,  on  the day  of ,  185-,  by  the  court  of  com- 
mon pleas  of  Marion  county,  duly  appointed  guardian  of  the  estates  of  the 
plaintiffs  Dorman  N.,  Preston  A.,  Noah  N.,  Susan  L.,  and  Catharine  A.  Dav- 
idson,— said  Catharine  A.  having  since  intermarried  with  one  Frank  Miller, 
and  being  the  Catharine  A.  Miller  named  in  the  complaint  herein,  and  all  of 
said  wards  and  said  Alexander  H.  Davidson  being  the  only  heirs  of  said  Cath- 
arine M.  L.  Davidson,  the  devisee  in  said  will  mentioned;  that  afterwards, 
on  July  25,  1854,  John  L.  Ketcham,  guardian  of  Winston  P.  Noble,  and  Al- 
exander H.  Davidson,  guardian  of  the  plaintiffs  herein  other  than  the  said 
Noble,  filed  their  joint  petition  in  such  court  of  common  pleas  for  the  sale  of 
real  estate,  setting  forth  therein,  among  other  things,  that  their  wards  had 
no  personal  estate  whatever,  that  such  wards  were  tenants  in  common  of  said 
real  estate,  and  that  the  sale  thereof  was  necessary  for  the  support  and  edu- 
cation of  said  wards,  and  for  the  enhancement  in  value  of  the  remainder  of 
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said  property;  that,  npon  such  petition,  the  court  ordered  the  sale  of  such 
real  estate,  and  appointed  John  L.  Ketcham  a  commissioner  to  make  such 
sale,  wlio  thereupon  qualified,  and  gave  bond  for  the  faithful  performance  of 
the  duties  of  his  trust ;  and  that  said  Catharine  S.  Nobie,  widow  of  Noah  Noble, 
deceased,  consented  in  writing  to  such  order  of  sale. 

And  appellee  Vance  further  averred  that  the  real  estate  in  controversy,  as 
to  which  she  defends  this  suit,  was  duly  appraised  under  said  order  of  sale  at 
92,500  for  each  outiot;  that  afterwards  said  commissioner  duly  sold  such  real 
estate  to  said  Hervey  Bates  for  the  sum  of  $10,250,  being  $2,750  in  excess 
of  the  appraised  value  of  each  outiot,  which  sale  was  duly  reported  by  said 
commissioner  to  such  couyt  of  common  pleas  on  October  19,  1857,  and  was 
then  and  there  approved  and  confirmed  by  such  court;  that  thereupon  said 
commissioner  executed  his  deed,  conveying  to  said  Hervey  Bates  all  the  right, 
title,  and  interest  of  the  said  minor  heirs  of  said  Catharine  M.  L.  Davidson, 
deceased,  in  and  to  such  real  estate, — said  Winston  B.  Noble  having  thereto- 
fore arrived  at  the  full  age  of  21  years;  that  thereupon,  on  October  20,  1857, 
and  more  than  five  years  before  the  commencement  of  this  suit,  said  Hervey 
Bates  entei-ed  upon  and  took  possession  of  such  real  estate,  and  continued  in 
the  quiet  and  peaceable  possession  thereof,  such  possession  being  adverse  to 
the  claim  of  plaintiffs  herein,  said  Hervey  Bates  claiming  title  thereto,  and 
the  lawful  ownership  thereof,  for  more  than  18  years,  or  until  his  death  in 
1876,  testate  devising  real  estate  to  this  appellee,  Mary  J.  Vance,  and  her 
co-appellee,  Hervey  Bates,  as  tenants  in  common;  that  afterwards,  in  1876, 
the  appellees,  Vance  and  Suites,  by  mutual  agreement  between  themselves, 
made  partition  of  the  real  estate  so  devised  to  them,  and  appellee  B^tes  con- 
veyed to  appellee  Mary  ,T.  Vance  all  his  interest  in  the  outlots  described  in 
her  answer  herein.  And  appellee  Vance  averred  that  at  all  times  subsequent 
to  October  19,  1857,  nntil  his  death,  said  Hervey  Bates  continued  in  posses- 
sion of  the  premises  aforesaid,  claiming  to  be  the  owner  therciof  by  virtue  of 
said  deeds  from  Winston  B.  Noble,  Dorman  N.  and  Alexander  H.  Davidson, 
and  from  said  Ketcham,  commissioner  as  aforesaid;  and  that  plaintiffs  hereia 
did  not,  within  five  years  after  said  sale,  nor  within  five  years  subsequent  to 
their  arrival  at  the  full  age  of  21  years,  nor  within  20  years  from  said  Wins- 
ton P.  Noble's  arrival  at  the  full  ag^  of  21  years,  institute  their  action  for  the 
possession  of  s»d  real  estate.  Wherefore  appellee  Vance  said  that  plaintiffs 
herein  were  not  entitled  to  the  possession  of  said  real  estate,  and  she  prayed 
judgment  for  her  costs,  etc. 

The  answer  of  appellee  Bates  herein  differs  from  the  answer  of  appellee 
Vance,  the  substance  of  which  we  have  given,  chiefly  in  this:  that  he  dis- 
claimed, as  to  those  outlots  described  in  appellants'  complaint  herein  which 
Mrs.  Vance  claimed  to  own  in  her  answer,  and  asserted  title  in  himself  to  the 
other  outlots  sued  for,  as  to  which  Mrs.  Vance  filed  her  disclaimer  herein. 
The  two  answers  stated  substantially  the  same  defense  to  appellants'  action, 
and  must  stand  or  fall  together. 

Appellants'  demurrer  to  these  separate  answers  was  overruled  by  the  court 
at  special  term,  and  this  ruling  constitutes  the  first  supposed  error  of  which 
complaint  is  here  made  by  their  counsel.  Before  considering  any  of  theques- 
tions  presented  and  discussed  by  appellants'  learned  counsel  under  this  alleged 
error,  we  note  the  fact  shown  by  the  record  tliat  on  the  fifth  day  of  December, 
1878,  and  before  final  Judgment  was  rendered  herein  in  appellees'  favor,  on 
May  8,  1882,  by  the  court  below  at  special  term,  Winston  P.  Noble  and  Dor- 
man  N.  Davidson,  two  of  the  original  plaintiffs  herein,  dismissed  this  action 
as  to  themselves,  but  without  prejudice  to  the  rights  of  their  co-plaintiffs,  or 
either  of  them,  in  or  to  the  real  estate  in  controversy. 

The  outlots  In  controvecsy  in  this  action,  to-wit,  outlots  adjoining  the  town 
(now  city)  of  Indianapolis,  numbered  67.  68,  and  69.  were  owned  by  Noah 
Noble,  at  one  time  governor  of  this  state,  at  and  before  bis  death  in  February, 
V.12N.E.I10.7 — 44 
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1844.    Noah  Noble  died  testate,  leaving  sarviTing  him  his  widow,  CSatharine 

5.  Noble,  and  Catharine  Davidson  and  Winston  F.  Noble,  his  only  children  and 
heirs  at  law.  The  last  will  of  Noah  Noble,  deceased,  was  dated  February  7, 
1844,  and  was  duly  admitted  to  probate  by  and  before  the  clerk  of  the  probate 
coart  of  Marion  county  on  the  second  day  of  April.  1844.  This  will  was  the 
subject  of  controversy,  and  its  provisions,  which  affect  the  title  to  the  real 
estate  in  controversy  in  the  cause  now  before  us,  were  carefully  examined  and 
considered  by  this  court  in  Davidson  v.  Koehler,  76  Ind.  398.  All  the  appel- 
lants in  the  suit  now  pending  were  appellants  in  and  parties  to  the  cases  cited. 
In  the  opinion  of  the  court  in  that  case  all  the  provisions  of  the  last  will  of 
Noah  Noble,  deceased,  which  have  any  bearing  upon  the  title  to  the  real  es- 
tate now  in  controversy,  are  set  forth  at  length,  commenciDg  on  page  402  of 
76  Ind.,  and  we  refer  to  those  testamentary  provisions,  found  on  that  and 
subsequent  pages,  as  a  part  of  this  opinion,  without  setting  them  out  heroin.' 
It  will  be  seen  from  the  second  item  of  such  last  will  that  the  outlots  numbered 
67,  68,  and  69,  in  controversy  in  the  suit  now  pending,  together  with  other 
parcels  of  real  estate  there  mentioned,  are  therein  described  by  the  testator,  in 
effect,  as  constituting  "my  home  farm;"  and  by  and  under  that  name  all  such 
parcels  of  real  estate,  including  the  outlots  now  in  controversy,  were  disposed 
of  by  such  testator  in  his  last  will.  In  Davidson  v.  Koehler,  supra,  one  of 
the  questions  presented  for  our  decision  (and  the  same  question  arises  in  the 
case  in  hand)  Wiis  this:  Under  such  last  will,  what  was  the  nature  and  extent 
of  the  estate  which  the  testator's  children  and  devisees,  Winston  P.  Noble 
and  Mrs.  Catharine  Davidson,  took  in  such  "home  farm,"  subject  to  the  es- 
tate of  the  testator's  widow,  Mrs.  Catiiarine  S.  Noble,  therein?  On  behalf 
of  appellants  it  was  then  contended  that,  at  the  death  of  the.  testator,  the  in- 
terest taken  by  his  two  children  aforesaid  in  the  "home  farm"  under  his  last 
wUl  was  an  executory  devise  or  contingent  remainder;  while  it  was  then  earn- 
estly insisted  for  and  on  behalf  of  appellees  that  the  interest  so  taken  by  tes- 
tator's two  children  in  the  "home  tava"  under  his  last  will  was  a  vested  re- 

'  I,  Noah  Noble,  of  the  county  of  Marion,  the  state  of  Indiana,  do  make  and  publish 
this  my  last  will  and  testament,  hereby  revoking  and  making  void  all  former  wills  by 
meat  any  time  heretofore  made: 

Fint.  I  direct  that  my  body  be  decently  interred,  and  my  funeral  be  condncted  in  a 
manner  corresponding  with  my  estate  and  situation  in  life;  and,  as  to  suob  worldly 
goods  as  it  has  pleased  tiod  to  entrust  me  with,  I  dispose  uf  the  same  in  the  following 
manner,  to-wit :  I  direct,  fir<it,  that  all  my  juat  debts  and  funeral  expenses  be  paid  as 
soon  as  possible  after  my  decease,  and  of  the  first  moneys  that  shall  come  to  the  hands 
of  my  executors. 

Second.  J  direct  that  the  use  and  occupation  and  therentsand  profits  arising  from  my 
home  farm,  consisting  of  the  following  tracts  of  land,  viz.,  outlots  adjoining  the  town 
of  Indianapolis,  numbered  45,  50,  55,  56,  61,  67,  68,  69,  and  71 ;  the  west  half  of  the 
sonth-west  quarter  of  section  No.  6,  of  township  15,  range  4  east,  conveyed  to  me  by 
Cassey  Ann  Pogue;  and  thesoiith  half  of  the  north-westquarter  of  section  6,  township 
15  north,  of  range  4  east,  conveyed  to  me  by  S.  O.  Brown, — shall  lie  allowed  to  or  paid 
over  to  my  beloved  wife,  during  her  natural  life,  for  the  maintenance  and  supporc  of 
herself,  and  the  maintenance,  support,  and  education  of  my  only  son,  Winston  Nuble; 
and  in  case  of  the  death  of  my  said  son  before  his  mother,  then  said  occupation  or  in- 
come to  be  applied  to  her  sole  benefit  during  her  life ;  and,  in  case  of  the  death  of  my 
wife  before  my  son  shall  arrive  at  age,  then  such  income  shall  be  applied  to  bia  support, 
maintenance,  and  education  until  he  shall  be  ofaeie. 

Third.  At  the  death  of  my  wife,  if  my  son  shall  then  be  living  and  of  age,  or  as  soon 
thereafter  as  he  shall  become  of  age,  or  if  he  shall  then  be  dead,  I  direct  that  my  home 
farm  shall  then  be  divided  among  my  children  then  living,  share  and  share  alike,  tak- 
ing into  consideration  any  advancements  herein  by  me  made  to  any  such  child,  so  aa 
to  make  the  shares  of  my  estate  equal ;  and  in  case  any  of  my  children  shall  have  died 
after  my  decease,  and  before  such  division,  the  heirs  or  representatives  of  such  deceased 
child  shall  be  entitled  to  such  share  as  their  respective  ancestors  would  have  received 
if  then  living. 
■  •••••••••••• 

Fiflk.  I  direct  that  the  tract  of  land  known  as  the  "  Ben  Ark  Reserve,"  being  section 

6,  township  32  north,  of  range  3  east,  containing  340  acres,  shall  be  used  and  kept  as 
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mainder.  Upon  fall  consideration  of  tlie  question  stated,  In  tlie  case  last 
cited,  we  then  tield  that  at  tlie  death  of  the  testator  the  estate  talcen  by  his 
two  children  aforesaid  in  the  "home  farm"  under  his  last  will  was  a  vested 
remainiler.  In  tlie  case  under  consideration,  in  discussing  the  alleged  error 
of  the  court  at  special  term  in  overruling  appellants'  demurrer  to  the  separate 
answers  of  appellees  herein,  the  only  point  made  by  appellants'  learned  coun- 
sel in  his  brief  of  this  cause  is  thus  stated:  "  We  earnestly  insist  that  the  de- 
cision of  this  court  in  Davidson  v.  Koehler,  supra,  that  the  remainder  created 
by  the  will  of  Governor  Noble  was  vested,  is  erroneous."  Upon  this  point 
we  do  not  agree  with  appellants'  counsel.  We  are  of  opinion  that,  in  the 
case  referred  to,  we  gave  a  correct  construction  to  the  devise  by  Gov.  Noble  of 
his  "home  farm"  in  bis  last  will,  and  we  adhere  to  that  construction,  tena- 
ciously and  without  doubt,  in  the  cause  we  are  now  considering.  The  law  is 
said  to  favor  the  vesting  of  estates,  and  a  remainder  will  never  be  held  to  be 
contingent,  where,  as  in  this  case,  it  can  be  held  to  be  vested  consistently  and 
in  harmony  with  the  apparent  intention  of  the  testator.  Harris  v.  Carpen- 
ter, 109  Ind.  540,  and  authorities  cited,  10  N.  E.  Rep.  422.  See,  also,  Bailey 
y.  Sanger,  108  Ind.  264,  9  N.  E.  Rep.  159. 

This  point  being  settled  adversely  to  appellants,  namely,  that  their  mother, 
Mrs.  Catharine  Bavidson,  under  whom  they  claimed  title  to  the  outlots  in 
controversy  herein,  took  a  vested  remainder  in  the  "home farm"  of  her  father, 
€k>v.  Noble,  at  his  death,  under  bis  last  will,  it  is  very  clear,  we  think,  that 
no  error  was  committed  by  the  court  below  at  special  term  in  overruling 
appellant's  demurrer  to  the  separate  answers  of  appellees  herein.  Mrs.  Cath- 
arine Davis  died  intestate  in  March,  1857,  leaving  surviving  her  as  her  heirs 
at  law  Alexander  H.  Davidson,  her  husband,  and  the  appellants  and  Dor- 
man  N.  Davidson,  an  original  plaintiff  herein,  as  her  only  children.  When 
Mrs.  Davidson  died,  all  of  her  children  were  infants,  under  the  age  of  21 
years,  and  their  father,  Alexander  H.  Davidson,  was  duly  appointed  and  qual- 
ified as  guardian  of  their  persons  and  estates.  Afterwards,  on  the  petition  of 
such  guai-dian,  an  order  was  made  by  the  court  of  common  pleas  of  Marion 

oomroon  property  for  the  benefit  of  my  family,  and  improved  under  the  chari^e  of  the 
present  tenant,  Cowden,  under  the  direction  of  my  executors,  until  my  son  shall  become 
of  age,  at  which  time,  or  sooner  in  case  of  bis  death,  ifdeemed  advisable  by  my  wife  and 
children,  or  such  of  tlieni  as  may  then  be  living,  the  aaiue  may  be  sold,  and  the  pro- 
ceeds brocght  to  and  invested  at  llie  home  farm,  or  otherwise,  as  may  be  thonght  ad- 
visable, fdr  the  common  benefit  of  my  wife  and  children,  and  the  heirs  and  representa- 
tives of  such  children  as  may  then  be  dead. 

Sixth.  I  direct  that  the  tract  of  land  known  as  the  *'  Canal  Farm,"  being  the  north- 
east quarter  of  section  22,  town  16,  range  3,  shall  be  rented  by  my  executors,  and  the  in- 
come therefrom  derived  shall  be  applied  to  the  maintenance  and  support  of  the  three 
blacks  now  living  on  my  home  farm,  Thomas,  and  Sarah,  his  wife,  and  Cuffee,  during 
their  lives,  and  the  life  or  lives  of  the  survivor  or  survivors  of  them;  and  if  the  income 
so  derived  shall  not  amount  to  the  sum  of  fifty  dollars  per  annum,  I  further  direct  that 
the  deficiency  shall  be  made  up  and  paid  to  them  oat  of  the  income  derived  from  my 
home  farm. 
•  •  •  •  •'•  •  •.•  •  •  •  • 

Tenth.  I  further  direct  that  my  household  furniture,  stock,  implements  of  farming, 
and  all  other  my  personal  property  shall  remain  on  my  home  farm,  to  beused  for  the 
common  benefit  of  my  family,  so  long  as  tliey  continue  to  live  together  as  one  family; 
and,  if  at  any  time  they  should  separate,  I  direct  that  my  daughter  Catliarine  Davidson 
shall  have  and  possess  as  herownproperty  all  the  furniture,  etc.,  belonging  to  the  apart- 
ment she  occupies  and  uses,  together  with  such  other  articles  as  my  said  daughter  and 
her  mother  shall  select  and  consider  necessary  for  her  oouveuience  and  comfort,  to- 
gether with  a  due  proportion  of  farming  utensils. 

EUvmth.  I  hereby  nominate  and  appoint  my  son-in-law  Alexander  H.  Davidson,  and 
my  friend  George  B.  Dunn,  to  be  executors  of  this  my  last  will  and  testament;  and  I 
do  hereby  declare  this  to  be  my  last  will  and  testament,  contained  in  this  and  the  five 
preceding  pages. 

In  testimony  whereof  I  have  set  my  name  to  the  bottom  of  each  page,  and  my  hand 
and  seal  to  the  last  and  sixth  page^  this  seventh  day  of  February,  A.  D.  1814. 
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county,  which  court  had  Jurisdictloo  of  the  Bobject-matter  of  each  petition, 
and  of  the  persons  of  the  parties  thpreto,  for  the  sale  of  the  real  estate  in  con- 
troversy as  the  real  estate  of  his  said  wards;  and  John  L.  Ketcham  was  up- 
pointed  by  such  court  a  commissioner  to  make  such  sale,  who  qualified  and 
gave  bond  for  the  faithful  performance  of  the  duties  of  his  trust  as  such  com- 
missioner. Afterwards  Commissioner  Ketcham  sold  the  outlets  now  in  con- 
troversy to  Hervey  Bates,  Sr.,  for  more  than  the  full  appraised  value  thereof, 
and  reported  such  sale  to  the  proper  court  on  October  19,  1857,  and  such  sale 
was  then  and  there  approved  and  contirmed  by  such  court;  and  thereupon 
Commissioner  Ketcham  executed  his  deed  conveying  to  said  Hervey  Bates  all 
the  right,  title,  and  interest  of  the  then  minor  heirs  of  Mrs.  Catharine  Davidson, 
deceased,  in  the  outlets  now  in  controversy.  *0n  October  20,  1857,  Hervey 
Bates,  Sr.,  took  possession  of  such  outlots,  and  continued  in  the  quiet  and 
peaceable  possession  thereof,  claiming  title  and  possession  adverse  to  any  claim 
of  appellants  thereto,  until  his  death  in  1876  testate,  devising  such  real  estate 
to  appellees  as  tenants  in  common. 

It  was  averred  that  appellants  did  not,  within  five  years  after  such  sale,  nor 
within  five  years  subsequent  to  their  arrival  at  the  full  age  of  21  years,  insti- 
tute their  action  to  recover  the  possession  of  the  real  estate  in  controversy 
herein.  The  tacts  stated  by  appellees  in  their  separate  answers  herein  were 
amply  sufficient  to  withstand  appellants'  demurrer  thereto.  These  answers 
were  Sled  below  on  the  seventh  day  of  February,  1878,  and  at  that  time  the 
Civil  Code  of  1852  was  still  in  force.  It  is  manifest  that  appellees  set  up  in 
their  respective  answers  the  limitation  provided  in  the  fourth  clause  of  section 
211  of  the  Civil  Code  of  1852,  which  required  that  actions  "for  the  recovery 
of  real  prop'-rty  sold  by  *  *  *  guardians  or  commissioners  of  a  court," 
etc.,  should  be  commenced  "within  five  years  after  the  sale  is  confirmed." 
This  section,  and  the  fourth  clause  thereof,  were  re-enacted  as  section  38  of 
the  Civil  Code  of  1881,  and  this  latter  section  is  known  as  section  293,  Rev. 
8t  1881.  Under  the  averments  of  appellees'  answers  herein,  the  five-years 
statute  of  limitations  commenced  to  run  against  appellants'  cause  of  action, 
stated  in  their  complaint  in  this  case,  on  the  nineteenth  day  of  October,  1857, 
on  which  day  the  sale  by  Commissioner  Ketcham  of  the  real  estate  in  contro- 
versy herein  was  confirmed  by  the  proper  court.  This  was  so  unJer  our  de- 
cisions, notwithstanding  the  fact,  apparent  in  this  case,  that,  at  the  time  of  the 
confirmation  of  the  sale  of  such  real  estate  by  the  proper  court,  each  and  all 
of  such  appellants  were,  and  for  some  years  thereafter  continued  to  be,  in- 
fants under  the  age  of  21  years.  Under  our  statute,  (section  215,  Ovil  Code 
1852,  and  section  296,  Rev.  St.  1881,)  and  our  decisions  construing  the  stat- 
ute, the  only  effect  of  appellants'  disability  of  infancy  was  to  give  each  of 
them,  if  the  full  limitation  had  run  during  his  or  her  infancy,  two  years  after 
the  disability  was  removed  within  which  he  or  she  might  sue.  Wright  v. 
Klej/la,  104  Ind.  223,  4  N.  E.  Rep.  16;  Walker  v.  HiU,  ante,  887,  (decided 
at  the  present  term.)  Appellants'  demurrer  to  the  separate  answer  of  appel- 
lees herein  was  correctly  overruled. 

The  only  other  error  discussed  by  appellants'  counsel  in  his  brief  of  this 
cause  is  the  sustaining  of  appellees'  demurrers  to  appellants'  reply  to  tlie  sep- 
arate answers  of  appelleds  herein.  In  their  reply  to  such  answers,  appellants 
alleged,  among  other  things,  that  their  guardian,  Alexander  H.  Davidson,  in 
procuring  the  order  of  the  court  of  common  pleas  for  the  sale  of  the  real  es- 
tate in  controversy,  under  which  order  appellees  claimed  title,  never  gave  the 
additional  bond  required  by  the  statute  "in  double  the  appraised  value  of  such 
real  estate,  with  condition  for  the  faithful  discharge  of  his  duties,  and  the 
faithful  payment  and  accounting  for  of  all  moneys  arising  from  sucii  sale  ao- 
cording  to  law;"  and  that  the  proceeds  of  the  sale  of  such  real  estate  were 
never  accounted  for  by  their  said  guardian.  Upon  these  averments  of  the  re- 
ply admitted  to  be  true,  as  the  case  is  now  presented,  it  is  earnestly  insisted 
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that  It  was  error  to  sustain  the  demnrrer  to  such  reply.  The  utmost  that  can 
be  said,  however,  of  the  effect  of  the  guardian's  failure  to  file  such  additional 
bond,  is  that  such  failure  rendered  the  sale  of  such  real  estate  void,  or,  rather, 
that  for  such  failure  the  sale  might  have  been  avoided  in  a  direct  suit  or 
proceeding  brought  for  that  purpose  within  the  proper  time.  Section  538, 
Civil  Code  1852;  Section  2364,  Rev.  St.  1881;  McKeever  v.  3alh  71  Ind.  398. 

In  their  reply  in  the  case  at  bar,  appellants  collaterally  attack  the  sale  of 
the  real  estate  to  Hervey  Bates,  Br.,  made  under  an  order  of  the  court  having 
jurisdiction  of  the  subject-matter  and  of  the  parties.  The  case  of  SfoKeever 
v.  Ball,  supra,  cited  and  relied  upon  by  appellants'  counsel,  lends  no  support 
whatever  to  the  sufSciency  of  the  reply  in  this  case;  for  the  Case  cited  was  a 
direct  attaclc  upon  the  validity  of  a  guardian's  sale  of  real  estate  for  the  want 
of  an  additional  bond,  and  in  that  case  the  statute  of  limitations  was  not  set 
up  in  aid  of  the  validity  of  the  sale,  and  in  bar  of  the  suit  to  avoid  such  sale, 
as  It  was  in  the  case  we  are  now  considering.  We  are  of  opinion  that  the 
facts  stated  in  appellants'  reply  herein  were  not  sufficient  to  avoid  the  defense 
of  the  statute  of  limitations  pleaded  by  appellees  in  bar  of  appellants'  cause 
of  action,  and  that  the  demurrer  to  such  reply  was  correctly  sustained.  Under 
tlie  avermf^iits  of  appellees'  answers,  the  cause  of  action  stated  in  the  com* 
plaint  was  fully  barred  by  the  statute  of  limitations  there  pleaded,  long  before  . 
the  commencement  of  tins  suit.  This  is  so,  under  our  decisions,  even  if  it 
be  conceded  that,  upon  the  facts  stated  in  appellants'  reply  herein,  the  com- 
missioner's sale  and  conveyance  of  the  real  estate  in  controversy  were  abso- 
lutely, void.  Hal  field  v.  7acft«on,  50  Ind.  507;  Brown  v.  Maker,  68  Ind.  14; 
Ray  V.  Detohon,  79  lad.  56;  Second  Nat.  Bank  v.  Corey,  94  Ind.  457 ;  Wrii/ht 
v.  Wright,  97  Ind.  444;  Walker  v.  Hill,  ante,  887,  (decided  at  present  term.) 

The  record  of  this  cause  discloses  no  error  therein  which  authorizes  or  re- 
quires a  reversal  of  the  judgment.    The  judgment  is  affirmed,  with  costs. 

Eluott,  J.,  took  no  part  whatever  in  the  consideration  or  decision  of  this 
cause. 

NOTE. 

Will— VasiBD  IsTKBsrr.  Words  postponing  the  conveyance  or  diversion  of  the 
property  to  the  expiration  of  a  particular  estate,  or  for  a  debnite  period,  are  presunied 
to  relate  to  the  beginning  of  the  enjoyment,  and  not  the  vesting  of  the  estate,  McArthor 
T.  Scott,  6  Sup.  Ct.  Rep.  662 ;  Chasy  v.  Qowdry,  (N.  J.)  9  Atl.  Rep.  680 ;  Parker  v.  Qlover, 
Id.  217 ;  Crosby  t.  Crosby,  (N.  H.)  6  Atl.  Rep.  907 ;  Wiggin  v.  Perkins,  Id.  904 ;  Naundorf 
T.  Scbuniaiiii,  ;N.  J.)  2  Atl.  Rep.  609;  Pond  v.  Allen,  (R.  I )  Id.  662;  Dodd  v.  Winbhip, 
rMoss.)  11  N.  B.  Rep.  688;  Qibbens  t.  Qibbens,  (Mass.)  S  K.  B.  Rep.  1;  Scblt  v.  West, 
(Wis.)  24  N.  W.  Eei>.  161 ;  Rood  v.  Hovey,  (Mich.)  16  N.  W.  Rep.  625 ;  WUliaius  v.  Will- 
iania,  (Oal.)  14  Pac.  Rep.  .394;  and  the  gift  will  vest  at  or.ce,  though  the  time  for  pay- 
ment or  distribution  is  postponed  for  the  convenience  of  the  fund  orjproperty,  Riibeu- 
caul  T.  McKee,  (Den  6  Atl.  Rep.  639;  Pond  v.  Allen,  (R.  I.)  2  Atl.  Rep.  302 ;  Scutt  r. 
Went,  (WJs.j  24  N.  W.  Bep.  161 ;  or  that  some  one  else  may  meanwhile  liave  the  nse  or 
the  income  of  the  corput,  Crosby  v.  Crosby,  (N.  H.)  6  Atl.  Rej).  907;  Pond  v.  Allen,  (R. 
IJ  2  Atl.  Rep.  302 ;  Soott  v.  West,  (Wis.)  24  N.  W.  Rep.  161 ;  Rood  v.  Hovey,  (Mich.)  US 
N.  W.  Rep.  625. 
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Gboscap  e.  Rainier  and  others. 
(Supreme  Court  qf  Indiana.    Jane  28,  1887.) 

1.  lUTOXIOATIRO  LiQUOBS — ApFUOAHON  FOB  IjICENSB— EBMONSTBAKOB— IHMOKALm. 

It  is  sufScient  to  sustain  a  verdict  id  favor  of  a  remonstrance  againat  grantiiif;  a 
liquor  license,  under  section  0314,  Rev.  St.  Ind.  1881,  providing  for  remonstrance 
on  the  ground  of  "immorality  or  other  uniitneBs,  as  is  specified  in  this  act,"  that 
the  applicant  is  immoral  by  reason  of  his  frequenting  places  of  gambling,  and  thus 
untit  to  sell  liquor  nnder  the  law  of  the  state,  although  frequenting  places  of  gam- 
bling is  not  specilied  in  that  act. 

2.  Same — Appeal. 

Upon  appeal  from  a  board  of  commissioners  to  the  circuit  conrt,  nothing  can  be 
tried  except  what  appears  to  have  been  in  issue  before  the  board;  and,  where  both 
the  board  and  the  circuit  court  act  upon  a  remonstrance  to  granting  a  liquor  license, 
the  applicant  cannot  for  the  first  time  successfully  urge  in  the  supreme  court  that 
no  evidence  was  given  to  show  that  the  remonstrants  were  voters  as  the  law  re- 
quires, and  as  they  claimed  to  be. 
8.  Same — Instbdctioh — Lawakd  Faoi. 

Upon  trial  of  a  remonstrance  to  an  application  for  a  license  to  sell  intoxicating 
liquors,  the  following  instruction  was  asked:  "That  even  tliongh  the  jury  might 
find  that  the  applicant  was  guilty  of  being  a  common  gambler,  or  of  having  kept  a 
gambling-house,  still  such  facts  would  not  of  thumselves  be  an  absolute  disqualifi- 
cation of  the  applicant  for  a  license;  but  it  was  a  question  for  the  jury  to  say 
wliether  or  not  such  violations  of  law,  if  they  existed,  were  sufUcient  to  disqualify 
the  applicant  for  a  license."  Held,  properly  refused. 
4.  Appeai. — Pbescxptionb  in  Fatob  of  Trial  Coubt — Witbdbawal  of  Iktebbooa- 

XOBIKS. 

In  the  absence  of  any  showing  to  the  contrary,  it  will  be  presumed,  in  aid  of  the 
action  of  the  trial  court,  that  in  allowing  interrogatories  to  be  withdrawn,  it  did  so 
because  they  were  impertinent  and  immaterial. 

Appeal  from  circuit  court,  De  Kalb  county. 

P.  V,  Hoffman  and  D.  D.  Moody,  for  appellant.    /.  E.  Kose,  for  appellees. 

HowK,  J.  At  die  March  term,  1885,  of  the  board  of  commissionera  of  De 
Ealb  county,  appellant,  Groscap,  presented  his  application  to  such  board  for 
license  to  sell  intoxicating  liquors  in  less  quantities  than  a  quart  at  a  time, 
at  his  place  uf  business,  particularly  described,  in  the  town  of  Auburn,  in 
such  county,  to  be  drank  upon  the  premises  where  sold.  At  the  same  time, 
appellees,  Kainier  and  others,  filed  before  such  board  a  written  remonstrance 
against  such  application.  Upon  a  trial  then  bad  the  county  board  granted 
appellant's  application,  and  ordered  that  such  license  be  issue^i  to  him  for  the 
term  of  one  year.  From  this  order  of  the  county  board  the  remonstrants  ap- 
pealed to  the  court  below.  There  the  cause  was  tried  by  a  jury,  and  a  gen- 
eral verdict  was  relumed  for  the  remonstrants.  With  their  general  verdict, 
the  jury  also  returned  into  court  their  special  findings  on  particular  questions 
of  fact  submitted  to  them  by  the  appellant  under  the  direction  of  the  court. 
Over  appellant's  motion  for  judgment  in  his  favor  on  the  special  findings  uf 
the  jury  notwithstanding  their  general  verdict,  and  for  a  new  trial,  the  court 
rendered  judgment  for  appellees,  remonstrants  below,  upon  and  in  accordance 
with  tlie  general  verdict.  Errors  are  assigned  hero  by  appellant,  whicli  call 
in  question  (1)  the  overruling  of  his  motion  for  judgment  in  his  favor  on  the 
special  findings  of  the  jury  notwithstanding  their  general  verdict;  and  (2)  the 
overruling  of  his  motion  for  a  new  trial. 

The  facts  found  specially  by  the  jury  in  answer  to  the  questions  submitted 
to  them  were  substantially  as  follows:  William  Groscap,  applicant  herein,  is 
a  male  inhabitant  of  Union  township,  De  Kalb  county,  Indiana,  and  is  over 
21  years  of  age.  Prior  to  his  application  for  license,  William  Groscap  did  not 
follow  gambling  as  an  occupation  or  livelihood;  nor  did  he,  prior  to  such  oc- 
cupation, keep  a  gambling-house.  Such  applicant  was  not  a  person  in  the 
habit  of  becoming  intoxicated.  Such  applicant,  by  frequenting  places  of 
gambling,  is  an  immoral  man;  and  such  immorality  unfits  him  for  the  sale  of 
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intoxicating  liquors,  nnder  tbe  laws  of  this  state.  Sncb  applicant  Is  not  a  fit 
person  to  b«  trusted  with  tbe  sale  of  intoxicating  liquors  under  tbe  laws  of 
this  state. 

In  the  last  sentence  of  section  5314,  Bev.  St.  1881,  in  force  since  March  17, 
1875i  it  is  provided  as  follows:  "And  it  shall  be  the  privilege  of  any  voter 
of  said  township  to  remonstrate  in  writing  against  the  granting  of  such 
license  to  any  applicant  on  account  of  immorality  or  other  unfltness,  as  is 
specified  in  this  act."  It  is  vigorously  insisted  by  appellant's  counsel  that 
where,  as  in  this  case,  the  remonstrance  against  an  application  for  license  is 
"on  account  of  immorality"  of  the  applicant,  it  must  be  shown  that  tbe  "im- 
morality" is  such  "as  is  specified  in  this  act"  of  March  17, 1875,  "to  regulato 
and  license  the  sale  of  spirituous,  vinous,  and  malt  and  other  intoxicating 
liquors,"  etc.,  or  it  will  not  defeat  the  application,  or  deprive  the  applicant  of 
his  license.  In  other  words,  counsel  claim  that  the  phrase,  as  "is  specified  in 
this  act, "  in  tlie  sentence  above  quoted  of  tbe  statute,  qualifies  and  limits  the 
meaning  of  the  word  "immorality,"  there  found,  to  such  immorality  only  us 
is  specified  in  tbe  aforesaid  act  of  March  17.  1875.  In  tbe  case  in  bund  the 
jury  found  specially,  in  effect,  that  appellant  was  an  immoral  man  only  in  the 
respect  of  his  "frequenting  places  of  gambling."  It  was  clearly  an  immoral- 
ity on  tlie  part  of  appellant  to  frequent  places  of  gambling;  for,  under  sec- 
tion 2085,  Rev.  St.  1881,  whoever  "frequents  any  place  wliere  gambling  is 
permitted"  is  pronounced  a  "common  gambler,"  and  upon  conviction-thereof 
is  liable  to  fine  and  imprisonment.  "Frequenting  places  of  gambling,"  how- 
ever, is  not  an  immorality  "specified  in  this  act"  of  March  17, 1875;  and  there- 
fore it  is  earnestly  contended,  on  behalf  of  appellant,  that  this  immorality 
ought  not,  under  the  statute,  to  have  defeat«l  bis  application  herein  for 
license.  Counsel  say:  "Wethink  that  the  legislature  meant  that  any  delib- 
erate violation  of  the  liquor  law  would  be  immorality,  'as  is  specified  in  this 
act,'  and  ought  per  se  to  disqualify  the  applicant.  When  the  legislature  en- 
acted the  statute,  it  saw  fit  to  say  that  a  person  in  the  habit  of  becoming  in- 
toxicated should  not  sell,  and  also  declared  that  the  licensee  should  not  sell  to 
minors,  drunkards,  nor  a  drunken  person,  nor  on  Sunday,  election  day,  or 
holidays,  nor  from  11  o'clock  p.  h.  till  5  o'clock  a.  m.  ;  that  he  should  not 
adulterate  liquor,  and  should  keep  an  orderly  and  peaceable  house."  It  is 
claimed  by  appellant's  counsel  that  a  deliberate  violator  of  the  liquor  law  in 
any  particular  is  guilty  of  immorality,  as  "specified  in  this  act,"  and  ought 
nut  to  be  intrusted  with  a  license  to  sell  intoxicating  liquor.  We  agree  with 
counsel  that  a  delibi-rato  violator  of  the  provisions  of  the  liquor  law  ought  not  * 
to  be  intrusted  with  a  license  to  sell  intoxicating  liquors, — not  so  much  on  the 
score  of  immorality,  however,  as  because  such  an  applicant  is  not,  in  the  lan- 
guage of  the  first  proviso  in  section  5315,  Bev.  St.  1881,  "a  fit  person  to  be 
intrusted  with  the  sale  of  intoxicating  liquor." 

In  Calder  v.  Sheppard,  61  Ind.  219,  it  was  in  effect  held  by  this  court  that 
the  "habit  of  becoming  intoxicated,"  or  habitual  drunkenness,  was  the  only 
kind  of  immorality  specified  in  the  aforesaid  act.^nd  that  such  habit  was 
therefore  the  only  species  of  immorality  which  could  be  made  the  foundation 
of  a  remonstrance.  It  can  hardly  be  said,  we  think,  that  the  "habit  of  be- 
coming intoxicated"  is  specified  in  the  act  as  an  immorality,  but  it  is  specified 
rather  as  an  "unfitness"  which  would  wholly  prevent  an  applicant,  who  was 
in  all  other  respects  a  "fit  person,"  from  receiving  a  license  to  sell  intoxicat- 
ing liquors.  Thus  the  first  proviso  of  section  5315,  supra,  reads  as  follows: 
"Provided,  said  applicant  be  a  fit  person  to  be  intrusted  with  the  sale  of  in- 
toxicating liquor,  and  if  he  be  not  in  the  habit  of  becoming  intoxicated;  but 
in  no  case  shall  n  license  be  granted  to  a  person  in  the  habit  of  becoming  in- 
toxicated." Fairly  interpreted,  tliis  proviso  means  that  in  no  event,  shall  an 
applicant  for  license  who  is  in  the  habit  of  becoming  intoxicated  be  regarded 
as  "a  fit  person  to  be  intriisted  with  tlie  sale  of  intoxicating  liquor." 
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We  are  of  opinlqn  that  it  is  a  mistaken  construction  of  tlie  last  sentence  of 
section  5314,  supra,  heretofore  quoted  in  tills  opinion,  to  say  tliat  the  con- 
cluding phrase  therein,  "as  is  specified  in  this  act,"  qualifies  or  limits  the 
meaning  of  the  word  "immorality,"  found  in  that  sentence,  to  such  immor- 
ality only  as  is  specified  in  the  act  referred  to.  Such  qualification  or  limita- 
tion of  the  meaning  of  the  word  "immorality"  as  found  in  such  sentence  is 
not  required  by,  but  we  thinic  is  opposed  to,  the  proper  grammatical  construc- 
tion of  the  language  used.  The  phrase  "as  is  specified  in  this  act"  certainly 
qualifies  and  limits  the  word  "unfitness"  which  it  immediately  follows;  and 
"unfitness"  is  not  coupled  with,  but,  by  a  disjunctive  conjunction,  is  sepa- 
rated from,  the  word  "immorality,"  in  the  sentence  quoted.  K  it  had  been 
intended  to  qualify  and  limii  both  words,  we  may  well  suppose  that  they  would 
have  been  united  by  a  copulative  conjunction,  followed  by  the  phrase  "as  ark 
specified  in  this  act." 

In  Grummon  v.  Holmet,  76  Ind.  585,  it  was  held  by  this  court  that  other 
kinds  of  immorality  than  the  habit  of  becoming  intoxicated  may  be  made  tlie 
ground  of  a  remonstrance  against  an  applicant  for  license  to  sell  intoxicating 
liquors  under  the  provisions  of  section  6314,  svpra,  when  properly  stated  in 
such  remonstrance;  and  the  case  of  Calder  v.  Sheppard,  sti/pra,  in  so  far  as 
it  declared  a  contrary  doctrine,  was  overruled  by  the  court.  In  the  case  un- 
der consideration,  it  is  very  clear,  we  thinlc,  that  the  trial  court  did  not  err  in 
overruling  appellant's  motion  for  judgment  m  his  favor  on  the  special  find- 
ings of  the  jury  notwithstanding  their  general  verdict. 

Under  the  alleged  error  of  the  court  in  overruling  the  appellant's  motion 
for  a  new  trial,  his  counsel  first  insist  that  the  general  verdict  of  the  jury  was 
not  sustained  by  sufficient  evidence.  As  we  have  seen,  it  is  provided  in  sec- 
tion 5314,  supra,  that  "it  shall  be  the  privilege  of  any  voter  of  the  county  to 
remonstrate,"  etc.  The  appellees  commenced  their  remonstrance  herein,  filed 
before  the  board  of  commissioners  of  De  Kalb  county,  as  follows:  "We,  the 
undersigned,  voters  of  Union  township,  De  Kalb  county.  State  of  Indiana, 
remonstrate,"  etc.  Appellant's  counsel  make  the  point  that  no  evidence  was 
given  on  the  trial  to  sliow  tliat  the  remonstrants  were  such  voters.  Counsel 
say:  "  Without  the  averment  that  the  remonstrants  were  voters,  their  remon- 
strance would  not  have  been  good;  and,  this  being  a  material  averment,  it 
was  necessary  to  prove  it."  We  are  of  opinion,  however,  that  this  question 
■  as  to  whether  or  not  the  appellees  were  such  persons  as  were  authorized,  un- 
der the  statute,  to  remonstrate  against  appellant's  application  for  license,  was 
'  a  preliminary  question  to  be  determined  in  !(miTi«  by  the  county  board.  Where 
it  appears,  as  in  the  case  now  before  ns,  that  the  board  of  commissioners,  with- 
out objection  on  the  part  of  the  applicant,  entertained  and  acted  upon  tlie  re- 
monstrance filed,  and  heard  and  determined  the  questions  thereby  presented, 
and  that,  on  appeal,  the  circuit  court  of  the  county  did  the  like,  under  like 
circumstances,  it  must  be  held,  we  think,  that  such  applicant  has  waived  all 
objections  to  the  appellees  as  remonstrants,  and  is  estopped  to  deny  that  they 
were,  as  they  claimed  to  be,  legal  voters  of  the  proper  township.  This  is  in 
harmony  with  numerous  decisions  of  this  court  to  the  eSect  that,  on  an  ap- 
peal from  the  board  of  commissioners  to  the  circuit  court  of  the  county,  noth- 
ing can  t>e  tried  except  what  appears  to  have  been  in  issue  before  such  board. 
€hreen  v.  Elliott.  86  Ind.  53;  Forsythe  v.  Kreuter,  100  Ind.  27;  Oabom  v. 
Sutton,  108  Ind.  448,  9  5f.  E.  Rep.  410. 

Appellant's  counsel  also  insist  that  the  trial  court  erred  in  refusing  to  mod- 
ify its  oral  instructions  when  the  jury  were  recalled  into  court  for  further 
instructions.  In  their  remonstrance,  appellees  had  charged  appellant  witb 
immorality.  In  that  he  was  a  common  gambler;  that  he  was,  and  for  the  six 
months  then  last  past  had  been,  the  proprietor  and  keeper  of  a  building  and 
room  to  be  used  and  occupied  for  gaming,  and  knowingly  permitted  tiie  same 
to  be  used  and  occupied  for  gaming;  and  lliat  he  was  in  the  habit  of  frequent* 
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ing  places  where  gaining  was  permitted  tobecarried  on.  When  the  Jury  were 
recalled  for  further  instructions,  the  trial  court  directed  their  attention  to  the 
specitic  charges  of  immorality  in  the  remonstrance,  and  correctly  instructed 
them  that  they  were  not  to  consider  the  immorality  of  the  appellant  in  any 
other  respect  or  particular  except  those  specified  in  the  remonstrance.  !No 
complaint  is  made  here  of  this  oral  instruction  as  given,  but  only  of  the 
court's  refusal  to  modify  the  same,  as  follows:  "That  even  though  the  jury 
might  find  that  the  applicant  was  guilty  of  being  a  common  gambler,  or  of 
having  kept  a  gambling-house,  still  such  facts  would  not  of  themselves  be  an 
absolute  disqusUification  of  the  applicant  for  a  license;  but  it  was  a  question 
for  the  jury  to  say  whether  or  not  such  violations  of  law,  if  they  existed,  were 
sufficient  to  disqualify  the  applicant  for  a  license."  We  are  clearly  of  the 
opinion  that  the  court  committed  no  error  in  refusing  to  give  tlie  jury  this 
modification,  as  requested  by  appellant,  of  its  oral  instruction.  Appellees 
charged  the  applicant  with  immorality,  in  that  he  frequented  places  whore 
gaming  was  permitted  to  be  carried  on ;  and  the  jury  found  specially  that 
"such  applicant,  by  frequenting  places  of  gambling,  is  an  immoral  man." 
From  the  fact  thus  found,  it  is  not  a  question  for  the  jury  to  s.iy,  but  the  law 
concludes  inevitably,  that  such  immorality  unfits  the  applicant  to  be  intrusted 
with  the  sale  of  intoxicating  liquors.  We  have  already  said,  and  we  say 
again:  "It  was  clearly  an  immorality  on  the  part  of  appellant  to  frequent 
places  of  gambling;  for,  under  section  2085,  Rev.  St.  1881,  whoever '  frequents 
any  place  where  gambling  is  permitted'  is  pronounced  a  'common  gambler;' 
and  upon  conviction  thereof  is  liable  to  fine  and  imprisonment."  It  is  a  public 
offense  to  be  a  "common  gambler,"  and  to  be  guilty  of  a  public  ofEense  is  an 
immoralitv  within  the  meaning  of  the  word,  as  used  in  the  law  regulating 
and  licensing  the  sale  of  intoxicating  liquors. 

Finally,  appellant's  counsel  claim  that  the  trial  court  erred  in  permitting 
appellees  to  withdraw  certain  interrogatories  propounded  by  them  to  the  jury 
trying  the  cause,  "over  the  objections  and  exceptions  of  the  applicant."  What 
were  the  grounds  of  appellant's  objections  to  the  withdrawal  of  these  inter- 
'  rogatories  from  the  jury  the  record  of  this  cause  fails  to  disclose.  In  Summers 
V.  Qreathotise,  87  Ind.  205,  it  was  held  substantially  that  it  would  be  error  to 
withdraw  from  the  jury  pertinent  and  material  interrogatories  which  have 
been  submitted  to  them  at  the  request  of  the  parties.  In  the  case  in  hand 
the  interrogatories  which  the  trial  court  permitted  appellees  to  withdraw 
from  the  jury  are  not  in  the  record  now  before  us,  and  we  do  not  and  cannot 
know  from  the  record  that  such  interrogatories  were  pertinent  and  material. 
Indeed,  as  all  reasonable  presumptions  must  be  inc^ulged  here  in  aid  of  the 
action  of  the  trial  court,  we  must  presume,  in  the  alwence  of  any  showing  to 
the  contrary,  that  the  court  allowed  appellees  to  withdraw  their  interroga- 
tories because  they  were  impertinent  and  immaterial,  and  that  the  ruling  of 
the  court  complained  of  was  not  erroneous.  Myers  v.  Murphy,  60  Ind.  282; 
Foster  v.  Ward,  75  Ind.  6S4;  Frank  v.  Grimes,  105  Ind.  846, 4  N.  E.  Rep. 
414. 

We  have  found  no  error  in  the  record  of  this  cause  which  authorizes  or 
requires  the  reversal  of  the  judgment. 

The  Judgment  is  afiSnned  with  costs. 
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(Ul  Ind.  466) 

BiCHTER  V.  BiCHTEB  and  others.^ 
{Supreme  Ontrt  of  Indiana.    June  29,  1887.) 

DbEDS — CONTKMPOBANEOCS  DKBD  AND   MORTOAOE — CONDITION  K>B  SuPPOKT. 

A  '(varraiity  deed  was  executed  by  H.  R.,  a  feeble  old  man,  to  G.  R.,  his  son,  in 
consideration  of  an  auTeenieut  by  the  grantee  to  support  and  care  for  the  grantor 
daring  his  life.  Contemporaneously  therewith,  aiidaspnrtoftbesame  transaction, 
the  grant«e  executed  to  the  grantor  a  mortgage  on  the  same  land  "to  secure 
tlie  payment,  when  the  same  becomes  due,  of  taking  care  of  the  said  H.  R.  during 
the  balance  of  his  natural  life,"  the  kind  of  care  being  specified  therein.  G.  R.  took 
possession,  and  properly  supported  his  father,  H.  R.,  for  several  months,  when  the 
Iatt«r  ordered  him  off  the  place,  afterwards  demanding  a  reconveyance  lor  condi- 
tion broken,  and  retaining  possession.  No  demand  was  made  on  G.  R.  for  further 
support.  Held,  that  the  instruments,  construed  together,  as  theysliould  be,  created 
an  estate  in  the  grantee  upon  condition  subsequent;  that  he  had  broken  it,  by 
abandoning  the  farm,  and  ceasing  the  attempt  to  support  his  father  at  the  bidding 
of  the  latter,  a  chi1di$h  old  man ;  and  that  U.  R.,  the  grantor  in  possession,  slioulo 
have  his  title  quieted. 

Appeal  from  si^perior  court,  Vigo  county. 

Stiniion  di  Stinson,  for  appellant.     Davis  &  Davis,  for  appellees. 

MiTCnELL,  J.  This  was  a  suit  by  Henry  G.  Richter  against  George  W. 
Bicbter  and  wife  to  quiet  title  toa  tract  of  land  theretofore  alleged  to  have 
been  conveyed  by  Henry  G.  to  George  W.  Bichter  upon  a  condition  subse- 
quent. The  court  found  the  facts  specially,  which,  so  far  as  they  are  material 
to  be  stated,  are  as  follows:  On  the  thirtieth  day  of  July,  1883,  Henry  G. 
Biehter,  being  the  owner  of  50  acres  of  land  in  Vigo  county,  executed  a  war- 
ranty deed  therefor  in  the  statutory  form  to  George  W.  Bichter.  The  consid- 
eration mentioned  in  the  deed  was  SI, 000.  The  only  consideration  in  fact, 
as  the  court  finds,  was  that  the  grantee  agreed  to  support,  maintain,  and  care 
for  the  grantor,  who  was  the  father  of  the  grantee,  during  his  natural  life. 
Contemporaneously  with  the  execution  of  the  deed,  and  as  a  part  of  the  same 
transaction,  the  grantee,  George  W.,  executed  to  his  father  what  purports  to 
be  a  mortgage,  which  was  intended  to  cover  the  sai..e  land.  The  purpose  of 
the  mortgage,  as  recited  therein,  was  "to  secure  tlie  paycuent,  when  the  same 
becomes  due,  of  taking  care  of  tlie  said  Henry  G.  Bichter  during  the  balance 
of  his  natural  life,  including  boarding,  lodging,  and  Washing,  and  it  is  ex- 
pressly agreed  that  the  said  George  W.  Bichter  shall  maintain  the  said  Henry 
G.  Bichter  in  a  decent  and  respectable  manner,  with  good  wearing  apparel, 
and  pay  some  debts  that  the  said  Henry  G.  Bichter  now  owes;  and,  at  the 
death  of  said  Henry  G.  Bichter,  the  said  George  W.  Bichter  is  to  bury  him  in 
a  respectable  manner,  at  his  expense,  and  the  said  George  W.  Bichter  is  to 
move  on  the  place,  and  stay  on  the  place  as  long  as  the  said  Henry  G.  Bichter 
shall  live,  and,  in  case  of  sickness,  the  said  George  is  to  furnish  the  said  Henry 
with  medical  attendance."  It  is  found  that,  concurrently  with  the  execution 
of  the  deed  and  mortgage,  George  W.  took  possession  of  the  land,  together 
with  the  personal  property  theretofore  owned  by  his  father.  The  personal 
property  was  sold,  and  the  proceeds  applied  to  the  payment  of  the  father's 
debts.  The  son  remained  in  possession  from  July  30  to  October,  1883,  mean* 
while  giving  his  father  proper  support  and  treatment.  The  father  tlien  or- 
dered the  son  oS  the  place,  whereupon  the  latter  left,  moving  into  his  own 
house  on  a  farm  near  by.  In  January,  1884,  Henry  G.  Bichter  made  a  writ- 
ten demand  on  George  W.  for  a  reconveyance  of  the  land,  stating  as  a  cause 
therefor  that  the  latter  had  failed  to  comply  with  his  contract  of  purchase  in 
relation  to  the  father's  support.  Suit  was  brought  the  day  following  the  de- 
mand. Henry  G.  Bichter,  the  grantor,  remain^  in  possession  of  the  land 
after  the  removal  of  George  W.,  being  cared  for  meanwhile  partly  by  his  son- 
in-law  and  partly  by  other  people.  No  demand  was  ever  made  by  Henry  G. 
upon  George  W.  for  support  or  medical  attendance.    Henry  G.  Bichter  ^ 

'Rebearinc  dented. 
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82  years  old,  feeble  in  body  and  mind,  very  childish,  troublesome,  and  hard 
to  gel  along  with,  all  of  which  was  known  to  his  son  Qeorge  W.  at  the  time 
be  entered  into  the  agreement  with  his  father.  Upon  the  foregoing  facts  the 
questions  for  consideration  are  whether  or  not  the  deed  was  upon  a  condition 
subsequent;  and,  if  it  was,  whether  the  condition  has  been  broken  so  as  to 
"entitle  the  grantor  to  defeat  the  estate.  It  will  be  observed  that  the  special 
findings  make  it  appear  tliat  the  sole  consideration  for  the  deed  was  the 
agreement  set  forth  in  the  mortgage.  The  deed,  and  the  instrument  alleged 
to  be  a  mortgage,  manifest  the  entire  transaction  between  the  parties.  The 
instruments  relating  to  the  same  subject-matter,  having  been  executed  con- 
currently as  parts  of  the  same  transaction,  are  to  be  construed  together. 

Giving  full  effect  to  the  rule  that  conditions  subsequent,  as  they  "go  in  de- 
struction and  defeasance  of  estates,  are  odious  in  law,  and  shall  be  taken 
strictly,"  we  are  nevertheless  constrained  to  the  conclusion  that  the  deed  and 
mortgage,  taken  together,  create  an  estate  in  the  grantee  upon  the  condition 
subsequent  that  the  latter  shall  perform  the  terms  stipulated  in  the  mortgage. 
True,  neither  the  deed  nor  the  mortgage  state  in  express  terms  that  the  estate 
is  granted  upon  condition,  but  the  word  "condition"  is  not  necessary  to  the 
creation  of  an  estate  upon  condition  if  it  plainly  appears  from  the  words  used 
that  the  intent  of  the  parties  was  to  create  an  estate  of  that  description. 
StUwell  V.  Knapper,  69  Ind.  -558.  In  the  construction  of  deeds,  as  in  con- 
struing other  writings,  courts  seek  to  ascertain  and  give  effect  to  the  real  in- 
tention of  the  parties  as  such  intention  may  be  gathered  from  the  language 
of  the  whole  instrument.  The  intention  is  what  the  law  applies  itself  to  in 
deeds.  Walters  v.  Bredin,  70  Fa.  St.  235.  If  from  the  nature  of  the  acts  to 
be  performed  by  the  grantee,  and  the  time  required  for  their  performapce,  it 
is  evidently  the  intention  of  the  parties  that  the  estate  shall  be  held  and  en- 
joyed on  condition  that  the  gran  tee  perform  the  acts  specified,  then  the  estate 
is  upon  condition.  This  is  expressly  so  when  the  grantor  has  reserved  no 
other  effectual  remedy  for  the  enforcement  of  performance  on  the  part  of  the 

frantee.  In  such  a  case  a  condition  subsequent  arises  by  clear  implication. 
Washb.  Beal.  Prop.  7. 

The  mortgage,  so  called,  evidently  drawn  after  a  printed  form,  recites  that 
it  was  given  "to  secure  the  payment,  when  the-  same  becomes  due,  of  taking 
care  of  Henry  G.  Richter,"  etc.  Then  follow  the  stipulations  or  agreements 
to  be  performed  by  the  grantee  in  the  deed.  The  words  "to  secure  the  pay- 
ment when  the  same  becomes  due"  are  maiufestly  meaningless.  Bejecting 
these  words  as  surplusage,  and  considering  that  the  conveyance  was  made 
without  any  other  consideration  than  the  agreement  which  follows,  "the  terms 
stated  must  be  regarded  as  expressive  of  conditions  subsequent,  a  breach  of 
which  might  forfeit  the  estate."  Wilson  v.  Wilson,  86  Ind.  472;  Lindsey  v. 
Lindsey,  45  Ind.  652;  Risley  v.  McNiece,  71  Ind.  434.  The  case  is  parallel 
in  principle  with  Leach  v.  Leach,  4  Ind.  628.  In  that  case  a  father  conveyed 
a  farm  to  his  son  for  the  nominal  consideration  of  one  dollar.  Contempo- 
raneously with  the  conveyance,  the  son  executed  a  bond  to  the  father,  in  which, 
after  reciting  the  conveyance  in  consideration  of  which  he  bound  himself  to 
cultivate  the  land,  and  deliver  a  certain  share  of  the  crops  to  the  grantor  dur- 
ing his  life-time,  it  was  held  that  the  son  took  the  land  upon  a  condition  sub- 
sequent that  he  would  in  all  things  substantially  comply  with  his  covenant. 

Manifestly,  if  the  so-called  mortgage  can  only  be  treated  as  creating  a  per- 
sonal covenant  to  perform  the  stipulations  therein  contained,  it  is  practically 
inoperative  as  a  security,  in  many  respects.  Suppose  the  mortgagee  should 
institute  a  proceeding  to  foreclose  bis  mortgage  for  a  failure  to  perform  the 
covenants,  how  much  would  there  be  due,  or  what  would  be  the  measure  of 
his  recovery?  The  very  fact  that  the  gfrantor  has  reserved  no  other  effectual 
remedy  for  a  breach  of  the  terms  upon  which  the  conveyance  was  made,  per- 
suades us  to  the  conclusion  that  the  agreements  written  in  the  mortgage 
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must  be  construed  as  though  they  were  Incorporated  in  the  deed  aa  express- 
ive of  the  conditions  upon  which  it  was  made.  Begarding  the  stipulations  in 
the  mortgage  aa  the  terms  upon  which  the  conveyance  was  made,  the  deed 
becomes  a  grant,  reserving  to  the  grantor  the  support  and  maintenance  spec- 
ified, or,  in  default  of  the  grantee,  it  authorizes  the  grantor  to  re-enter  for. 
condition  brolten.  Having  arrived  at  the  conclusion  that  the  transaction 
created  an  estate  upon  condition,  it  is  also  clear,  upon  the  facts  found,  that 
the  condition  was  broken.  The  purpose  of  creating  the  estate  was  to  afford 
supportand  maintenance  for  a  feeble,  childish  old  man,  82  years  of  age.  One 
of  the  conditions  was  that  the  son  should  occupy  the  farm  during  the  life-time 
of  his  father,  and  support  and  maintain  him  in  the  infirmities  and  decrepi- 
tude of  old  age.  After  occupying  the  farm  less  than  three  months,  and  con- 
verting the  personal  property.and  applying  the  proceeds  to  payingtiie  father's 
debts,  he  left  tlie  farm  at  the  mere  bidding  of  a  childish  old  man,  leaving  him 
to  the  care  of  others.  Knowing  the  age  and  condition  of  his  father  at  the 
time  he  toolc  the  conveyance,  it  was  the  duty  of  the  son  to  remain  and  execute 
his  agreement  unless  it  became  impossible  to  do  so.  The  facts  found  leave 
the  impression  that  the  son  availed  himself  of  the  earUest  opportunity  to  find 
an  excuse  for  leaving.  Having  abandoned  his  father,  without  more  of  an  ef- 
fort to  execute  the  agreement  than  appears  to  have  been  made,  he  may  not 
now  say  that  the  grantor  has  rendered  it  impossible  for  him  to  perform  the 
conditions  by  "ordering  him  to  leave."  The  grantor  having  continued  in 
possession  after  condition  broken  by  the  grantee,  this  was  equivalent  to  a  re- 
entry for  breach  of  the  condition.  Having  remained  in  possession,  and  made 
formal  and  unequivocal  demand  for  a  reconveyance  on  the  ground  that  the 
grantee  had  failed  to  perform  the  conditions  upon  which  the  deed  was  exe- 
cuted, nothing  further  was  necessary  in  order  to  entitle  him  to  maintain 
an  action  to  quiet  his  title.  Clark  v.  Holton,  57  Ind.  564;  Frost  v.  Butter,  7 
Me.  225;  Hubbard  v.  Hubbard,  97  Mass.  1^;  Waiters  v.  Bredin,  supra. 
The  grantee  having  abandoned  the  land  without  sufficient  excuse,  and  with- 
out offeiing  to  perform  a  continuous  and  fixed  duty  which  rested  upon  him, 
no  demand  for  performance  was  necessary  in  order  to  entitle  the  grantor  to 
re-enter.  Abandoning  the  land  under  the  circumstances  must  be  regarded 
as  equivalent  to  such  a  renunciation  of  the  contract  as  authorized  the  grantor 
to  enter,  and  treat  the  arrangement  as  at  an  end.  Sllia  y.  Elkhart  Car- 
Works  Co.,97Ind.  247. 

Upon  the  facts  specially  found  by  the  court,  the  conclusions  of  law  should 
have  been  that  the  estate  of  George  W.  Richter  was  upon  a  condition  subse- 
quent which  had  been  broken,  and  that  the  title  of  Henry  G.  Bichter  be 
quieted.  Judgment  reversed,  with  costs,  with  directions  to  the  court  below 
to  restate  its  conclusions  of  law,  and  give  judgment  thereon  in  accordance 
with  this  opinion. 

(in  Ind.  889) 

Gbieblb  e.  State  ex  rel.  Niezeb. 
{Supreme  Cowl  tf  Indiana.    Jane  SO,  18S7.) 

1.  Quo  Wabhanto — Eemkdt  fob  What. 

An  infurniation  in  the  nature  of  a  qvo  warranto  Is  the  appropriate  remedy  for  ob- 
taining possession  of  an  oilice  to  which  one  has  been  legally  elected  and  qualified, 
and  the  removal  of  the  incumbent  who  has  usurped  and  illegally  holds  the  office 
may  also  be  sought  by  the  same  information. 

2.  COUBTT  AUDrroBS— COMMEHOMIMIT  OF  Tbkm — Repkai,  ot  AcT. 

The  act  of  March  3,  1865,  prescribing,  among  other  things,  the  time  for  the  terms 
of  county  auditors  to  begin,  was  impliedly  repealed  by  the  adoption  of  the  inoon- 
tistent  constitutional  amendment  (Const.  Ind.  1 14,  art.  2,  aa  amended  March  14, 
1881)  which  changed  the  time  of  holding  general  elections  from  October  to  No- 
vember. 
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8.  Save — Lxitstr  or  Tirx. 

Under  Coust.  Ind.  art.  6,  {  2,  fixing  the  term  of  certnin  conntj  officers,  constmed 
in  connection  with  article  16,  i  8,  and  the  tenth  clause  of  the  schedule  annexed  to 
the  constitution,  whenever  a  county  auditor  has  served  his  full  term  of  four  years, 
and  his  successor  has  been  duly  elected  and  qualitied,  he  is  estopped  from  denying 
that  his  term  of  office  has  expired,  and  an  iuiormatlon  in  Um  nature  of  »  jtto  war- 
ratUo  will  lie  i^nst  him. 

Appeal  from  circuit  court,  Allen  county. 

Morris  &  Barrett  and  Bell  &  Morris,  toi  appellant. 

KiBLACK,  J.  Tbis  proceeding  is  baaed  upon  an  informatfon  In  the  natnre 
of  a  quo  warranto  against  Adolph  Louis  Grieble  in  the  name  of  the  state,  and 
on  tlie  relation  of  John  B.  Niezer.  The  information  gives  the  court  to  un- 
derstand and  to  be  informed  that  on  the  seventh  day  of  November,  1882,  at  a 
general  election  held  on  that  day  in  the  county  of  Allen,  in  this  state,  the  said 
Grieble  was  duly  elected  auditor  of  said  county  of  Allen,  and  that,  after  hav- 
ing duly  qualiBed,  he,  on  the  seventeenth  day  of  that  month,  entered  upon  the 
duties  of  the  olfice  to  which  he  had  been  so  elected;  that,  under  the  constitu- 
tion and  laws  of  this  state,  the  said  Grieble  wns  entitled  to  hold  said  office  for 
and  during  the  period  of  four  years  from  the  thirteenth  day  of  said  month  of 
fTovember,  1882,  and  until  his  successor  should  be  elected  and  qualiBed;  that 
at  the  general  election  held  in  said  county  of  Alien  on  the  second  day  of  Novem- 
ber, 1886,  the  relator,  Niezer,  was  lawfully  elected  auditor  of  that  county  as  the 
successor'of  the  said  Grieble;  that  the  said  relHtor  was  at  the  time  of  his  said 
election,  and  still  is,  eligible  to  the  office  of  auditor  to  which  he  was  so  elected ; 
that  on  the  sixth  day  of  the  said  month  of  November,  1886,  a  commission  was 
duly  issued  to  the  relator  by  the  governor  in  pursuance  of  his  said  election, 
and  that  on  the  thirteenth  day  of  said  month  he,  tiie  relator,  executed  an  oiS- 
cial  bond  as  such  auditor,  and  took  the  oath  of  office  required  by  law ;  that  on 
the  seventeenth  day  of  said  month  of  November,  1886,  the  relator  demanded 
of  the  said  Grieble  that  he  should  surrender  said  office  of  auditor,  and  all  the 
books,  papers,  and  property  pertaining  to  the  same,  to  him,  the  relator,  but 
that  the  said  Grieble  wholly  failed  and  refused,  and  still  fails  and  refuses,  to 
'Comply  with  said  demand,  and  has  ever  since  usurped,  and  illegally  continued 
to  hold,  said  office,  and  still  continues  to  hold  the  same,  and  to  perform  the 
duties  pertaining  thereto,  in  violation  of  the  rights  and  to  the  prejudice  of  the 
relator.  Wherefore  the  relator  prays  that  the  said  Grieble  be  ousted  from  said 
office,  and  that  be,  the  relator,  may  be  declKred  entitled  to  the  possession 
thereof,  and  that  he  may  have  all  other  and  proper  relief. 

A  demurrer  to  the  information  being  first  overruled,  Grieble  answered,  ad- 
mitting that  he  was  elected  auditor  of  Allen  county  ou  the  seventh  day  of 
November,  1882,  as  alleged  in  the  information,  but  averring  that  at  that  time 
one  Martin  E.  Argo  was  the  incumbent  of  said  office,  and  that  on  the  seven- 
teenth day  of  that  month  the  said  Argo  requested  him,  the  said  Grieble,  to 
fake  immediate  possession,  and  to  enter  upon  the  duties  of  the  office;  that  he, 
the  said  Grieble,  thereupon  informed  the  said  Argo  that  his  terra  of  office 
would  not  commence  until  either  the  first  day  of  March,  or  the  first  day  of 
November,  of  the  year  1883;  that  the  said  Argo  nevertheless  desired  that  he, 
the  said  Grieble,  should  immediately  take  possession  of  the  office.  Which  be 
consented  to  do,  and  did  at  oncp,  continuing  ever  since  in  the  possession  of 
the  same,  and  in  the  discharge  of  the  duties  thereof,  under  a  claim  that  his 
term  of  ofllce  will  not  expire  until  the  first  day  of  November,  1887,  at  which 
time  he  will  be  ready  to  surrender  the  office  to  which  the  relator  has  been 
elected,  as  stated  in  the  information;  that  the  relator's  term  of  office  does  not 
begin  until  said  first  day  of  November,  1887. 

The  relator  replied  that  Argo  was  elected  auditor  of  said  county  of  Allen  at  a 
general  election  held  on  the  second  Tuesday  in  October,  1878,  for  the  term  of 
four  years,  commencing  on  the  seventh  day  of  November,  1878;  that,  after  hav- 
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ing  given  bond  and  qualified  as  the  law  required,  he,  on  said  seventh  day  of 
November,  1878,  took  possession  of  the  office,  and  entered  upon  the  discharge 
of  his  duties  as  sucli  auditor,  and  so  continued  for  the  full  term  of  four  years 
thereafter;  that  after  the  expiration  of  his  tei-m  of  office,  to- wit,  on  the  seven- 
teentli  day  of  November,  1882,  he  surrendered  the  office  to  the  respondent, 
Grieble,  who  had  been,  on  the  seventh  day  of  that  month,  properly  elected  to 
the  office  as  the  successor  of  him,  the  said  Argo,  and  who  had  previously 
given  bond  and  qualified  as  the  auditor  elect  of  said  county  of  Allen;  that  he, 
the  said  Argo,  so  surrendered  the  office  because  his  term  of  office  had  expired, 
and  because  the  said  Grieble  was  lawfully  entitled  to  the  possession  of  the  of- 
fice as  his  successor  therein,  and  for  no  other  reasons;  that  the  said  Grieble, 
as  such  successor,  has  held  said  office  ever  since  the  seventeenth  day  of  No- 
vember, 1882,  and  for  the  full  term  of  four  yesirs.  Grieble  demurred  to  this 
reply;  but,  his  demurrer  being  overruled,  he  elected  to  stand  upon  the  de- 
murrer, and  declined  to  make  f  urtl)er  defense.  The  court  thereupon  entered 
judgment  in  favor  of  the  relator,  and  ordered  Grieble  to  deliver  to  him  the 
possession  of  the  office,  together  with  all  the  books,  papers,  and  property  per- 
taining thereto.  Error  was  assigned  upon  the  ovenuling  of  the  demurrers 
to  the  information  and  the  reply,  respectively. 

An  information  in  the  nature  of  a  qtut  warranto  is  the  appropriate  remedy 
for  obtaining  the  possession  of  an  office  to  wliich  a  person  has  been  legally 
elected,  and  has  become  duly  qualified  to  hold.  It  is  also  the  proper  remedy 
for  the  removal  of  the  incumbent  of  an  office  who  has  usurped  and  illegally 
continues  to  hold  it,  and  both  remedies  may  be  sought  by  the  same  informa- 
tion. Kev.  St.  1881,  §§  1131-1134;  6  Wait,  Act.  &  Def,  259,  263;  People  v. 
Forquer,  Breese,  104;  St.  Louis  Co,  v.  Sparks,  10  Mo.  117;  In  re  Strong, 
20  Pick.  484;  Sudbury  v.  Steams,  21  Pick.  148 ;  Lindsey  v.  Attorney  General, 
33  Miss.  508 ;  People  v.  Kip,  4  Cow.  882,  and  note;  Qass  v.  State,  34  Ind.  425. 
There  is  consequently  no  serious  objection  to  the  substantial  sufficiency  of  the 
information. 

The  reply  raises  the  qtiestion  as  to  when  the  term  of  a  cotmty  auditor  either 
begins,  or  may  begin,  under  the  present  constitution  of  this  state,  and  certain 
statutes  having  reference  to  that  subject  Before  the  adoption  of  our  present, 
constitution,  the  office  of  county  auditor  was  only  a  statutory  office.  Section 
44  of  the  second  article  of  chapter  7  of  the  Revised  Statutes  of  1843  provided 
that  the  "county  auditor  shall  hold  his  office  for  the  term  of  five  years  from 
the  first  Monday  in  March  next  succeeding  his  election,  and  until  his  succes- 
soris  chosen  and  qualified."  Kev.St.  1843, p.  188.  Section  49  of  the  same  arti- 
cle further  provided  that,  when  a  vacancy  should  happen  in  the  office  of  county 
auditor,  the  board  of  commissioners  of  the  proper  county  should  appoint  some 
suitable  person  to  fill  the  vacancy,  who  was  to  hold  the  office  until  the  next 
general  election,  and  until  his  successor  was  elected  and  qualified.  Under  these 
two  sections  the  term  of  a  county  auditor  who  succeeded  a  full  term,  and  a 
regular  succession  of  terms,  commenced  on  the  first  Monday  in  March  next 
after  his  election;  but,  where  a  person  was  elected  to  succeed  one  who  held 
the  office  by  appointment  to  fill  a  vacancy,  his  term  commenced  as  soon  as  he 
was  commissioned  and  qualified,  and  was  ready  to  enter  upon  the  duties  of 
the  office.  This  was  usually  within  a  few  weeks  after  the  election,  which 
was  then  held  annually  in  August,  but  was  not  in  the  nature  of  things  uni- 
form as  to  time.  After  a  lapse  of  a  few  years,  therefore,  the  term  of  the  office 
of  county  auditor  in  many  of  the  counties  of  this  state  was,  by  reason  of  in- 
tervening vacancies,  made  to  begin  some  time  soon  after  the  August  election, 
at  which  the  office  was  filled,  instead  of  on  the  first  Monday  in  March  next 
succeeding,  and  this  condition  of  things  existed  when  our  present  state  con- 
stitution was  adopted,  which  first  gave  that  office  a  constitutional  term  as  well 
as  a  constitutional  status.  The  second  section  of  article  6  of  the  constitution 
ordains  that  there  shall  be  elected  in  each  county,  by  the  voters  thereof,  at 
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the  time  of  holding  general  elections,  a  clerk  of  the  circuit  court,  auditor,  re- 
corder, treasurer,  sheriff,  coroner,  and  surveyor.  The  clerk,  auditor,  and  re- 
corder shall  continue  in  office  four  years,  and  no  person  shall  be  eligible  to  the 
office  of  clerk,  recorder,  or  auditor  more  than  eight  years  in  any  period  of 
twelve  years;  the  rest  of  the  section  having  reference  only  to  the  terms  of 
treasurer,  sheriff,  coroner,  and  surveyor,  Tlie  third  section  of  article  15  of  the 
constitution  further  ordains  that  "whenever  it  is  providei  in  this  constitu- 
tion, or  in  any  law  which  may  be  hereafter  passed,  that  any  officer,  other 
than  a  member  of  the  general  assembly,  shall  hold  his  office  for  any  given 
time,  the  same  shall  be  construed  to  mean  that  such  officer  shall  hold  his  office 
for  such  term,  and  until  hla  successor  shall  have  been  elected  and  qualified." 
Tlie  tenth  clause  of  the  schedule  annexed  to  the  constitution  for  the  purpose 
of  facilitating  tlie  reorganization  of  the  state  government  under  that  instru- 
ment provided  that  "every  person  elected  by  popular  vote,  and  now  in  any  office 
which  is  continued  by  this  constitution,  and  every  person  who  shall  be  so 
elected  to  any  office  before  tlie  taking  effect  of  this  constitution,  (except  as  in 
this  constitution  otherwise  provided,)  shall  continue  in  office  until  the  term 
for  which  such  person  has  been  or  may  be  elected  shall  expire:  provided,  that 
no  such  person  shall  continue  in  office,  after  the  taking  effect  of  the  constitu- 
tion, for  a  longer  period  than  the  term  of  such  office  in  this  constitution  pre- 
scribed. " 

Under  the  operation  of  these  constitutional  provisions,  there  has  never  been, 
since  they  took  effect,  any  uniformity  either  as  to  the  time  when  the  term  of 
county  auditor  begins,  or  as  to  when  it  expires,  in  the  several  counties  of  this 
state;  and  this  want  of  uniformity  has  been  greatly  increased  by  the  respect- 
ive changes  of  the  times  of  holding  our  general  elections  which  have  ensued. 
The  act  of  May  31,  1852.  (Kev.  St.  1881,  §  5893.)  nevertheless  declared  tliat  a 
county  auditor's  term  of  office  should  theiealter  begin  on  the  first  Monday  in 
March  next  succeeding  his  election,  and  the  act  of  March  3, 1855,  (Acts  1855, 
p.  52,)  prescribed,  among  other  things,  that  the  terms  of  county  auditors 
"shall  commence  on  the  fli-st  Monday  of  the  month  of  November  immediately 
following  the  general  October  elections,"  and  fixed  thiit  day  as  the  time  at 
which  the  terms  of  persons  thereafter  elected  to  the  office  of  county  auditor 
should  expire.  In  the  case  of  Howard  v.  State,  10  Ind.  99,  it  was  held  that 
the  legislature  has  no  power  either  to  abridge  or  extend  the  term  of  an  officer, 
where  his  term  is  prescribed  by  the  constitution,  and  that  hence  the  act  of 
1855  was  in  conflict  with  the  second  section  of  article  6  of  the  constitution 
hereinabove  set  out,  and  for  that  reason  void.  In  the  more  recent  case  of 
Douglass  v.  State,  31  Ind.  429,  the  doctrine  that  the  legislature  can  neither 
abridge  nor  extend  the  term  of  an  officer  which  is  fixed  by  the  constitution 
was  reaffirmed,  and  the  invalidity  of  the  act  of  1855,  as  applicable  to  cases 
like  that  of  Howard  v.  State,  was  again  recognized,  but  the  conclusion  was 
then  also  reached  that  the  act  in  question  might  be,  and  probably  was,  opera- 
tive in  some  cases  in  which  the  succession  of  terms  had  been  broken  by  inter- 
vening vacancies,  and  that,  at  all  events,  it  had  validity  enough  to  repeal,  by 
implication,  so  much  of  the  act  of  May  31, 1852,  as  declared  that  the  terms  of 
county  auditors  should  commence  on  the  first  Monday  in  March  next  succeed- 
ing the  times  of  their  electipn.  To  the  conclusion  at  which  this  court  then  ar- 
rived, and  as  thus  stated,  we  still  adhere. 

We  have  also  reached  the  further  conclusion  that  the  act  of  1855  was  in 
effect  abrogated  and  annulled  by  the  amendment  of  the  constitution  which 
changed  the  time  of  holding  our  general  elections  from  October  to  November. 
The  adoption  of  a  new  constitution  repeals  and  supersedes  all  the  provisions 
of  the  old  constitution  not  continued  in  force  by  the  new  instrument.  The 
same  ruleapplies  to  amendments  of  an  existing  constitution  which  are  incon- 
sistent with  the  original  text  of  the  instrument  amended;  also  to  statutory  en- 
actments which  are  inconsistent  with  later  constitutional  provisions  embracing 
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the  same  subject-matter.  Pierce  v.  Belamater,  1  Comst.  17;  Potter's  Dwar. 
St.  118;  Sedg.  Const.  &  St.  Law,  107.  This  act  of  1855  bad  special  reference 
only  to  the  terms  pertaining  to  certain  ofiBces  which  had  then  to  be  filled  at 
an  October  election ;  and  when  the  October  election  was  abolished,  there  was 
no  longer  any  election  to  which  the  act  was,  in  any  proper  sense,  applicable. 
The  case  presented,  therefore,  is  one  of  the  implied  repeals  of  a  statute  by  the 
adoption  of  an  inconsistent  constitutional  amendment.  There  is  consequently 
no  statute  now  in  force  prescribing  when  the  term  of  a  county  auditor  shall 
be  held  to  begin.  On  that  subject  we  are  remitted  to  the  provisions  of  the 
constitution  and  of  the  schedule  annexed,  to  which  we  have  already  referred. 
Where  there  has  been  an  unbroken  succession  of  terms  from  the  adoption  of 
the  constitution  until  the  present  time,  and  no  general  acquiescence  in  a  dif- 
ferent day  or  time,  the  commencement  of  a  county  auditor's  term  dates  back 
to,  and  is  governed  by,  the  time  at  which  the  term  of  the  auditor  who  was  in 
office  when  the  constitution  took  effect,  expired.  But  where  the  regular  suc- 
cession of  terms  has  been. broken  either  by  intervening  vacancies,  or  other 
incidental  causes,  the  term  of  a  newly-elected  auditor  begins  when  the  regu- 
lar four-years  term,  or  the  provisional  term,  as  the  case  may  be,  of  his  prede- 
cessor, expires;  and  this  results  independently  OL  any  statute  which  may 
have  been,  or  may  hereafter  be,  enacted  on  the  subject.  Whenever  a  county 
auditor  has,  in  pursuance  of  an  election  to  the  offlce,  served  the  full  term  of 
four  years,  and  his  successor  has  been  duly  elected  and  qualified,  he  is  estopped 
from  denying  that  his  term  of  office  has  expired.  As  has  been  shown,  it  is 
only  when  his  successor  has  not  been  chosen  and  qualified  that  a  county  aud- 
itor is  authorized  to  continue  in  office  beyond  his  term  of  four  years.  See  1 
Op.  Atty.  Gen.  Hord,  113;  State  v.  Thoman,  10  Kan-  191;  Fant  v.  Gtbhs,  54 
Miss.  396;  People  v.  Bull,  46  K  Y.  57;  StaU  v.  Howe,  25  Ohio  St.  588; 
State  v.  Brewster,  9  N.  E.  Bep.  849;  StaU  v.  Chapin,  110  lad.  272, 11  N.  E. 
Eep.  317. 

There  is  nothing  averred  in  this  case  from  which  it  can  be  inferred  what 
the  succession  of  terms  in  the  office  of  auditor  of  Allen  county  has  been,  bat 
the  reply  alleges  that  Argo,  soon  after  his  election  in  1878,  took  possession  of 
the  olhce,  and  held  it  for  the  full  term  of  four  years;  that  after  his  term  had 
expired, — that  is  to  say,  on  the  seventeenth  day  of  November,  1882, — Grieble, 
as  his  duly  elected  and  qualified  successor,  came  into  possession  of  the  office, 
and  served  as  such  successor  for  the  ensuing  term  of  four  years.  The  reason- 
able, and  hence  proper,  inference  from  these  allegations  is  that  Grieble  was 
lawfully  entitled  to  enter  upon  the  duties  of  the  office  when  be  took  possession 
of  it,  and  that  he  had  served  out  his  full  constitutional  term  of  four  years 
when  Niezer  demanded  the  office  of  him  as  stated.  The  facts,  as  alleged  in 
the  reply,  when  taken  in  connection  with  those  set  forth  in  the  information 
and  the  answer,  are  sufficient  to  show  that,  as  against  Niezer,  Grieble's  term 
had  expired  when  the  demand  was  made.  Consequently  the  demurrer  to  the 
reply  was  rightly  overruled. 

The  judgment  is  affirmed,  with  costs. 

ZOLLA.BS,  C.  J.,  took  DO  part  in  the  decision  of  this  cause. 
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OM  N.  T.  m^^ 

Hyatt  e.  Daxe  Tilb  Manuf'o  Co.,  limited.* 

(Cburt  (1^  ii)i|p«a2i  0/  JVcw  Fori.    Jnne  7,  1887.) 

1.  PiLTKim  roB  lavjuiTioKg — Liozms  Futs — Intalidrt  or  Fatxkt. 

So  long  as  the  patent  has  not  been  annalled  by  proper  legal  proceedlngB,  tia  In< 
validity  la  no  defense  to  an  action  to  recover  license  fees  for  the  term  during  which 
the  patent  was  actually  used  under  the  license;  following  Martian  T.  Suwtt, 66  N.  Y. 
206,  and  82  N.  Y.  628. 

S.  COBTBACT — CoNStDBBATIOH. 

A  contract  of  license  provided  for  b  forfeiture  by  the  licensee  of  all  rights  there- 
nnder  upon  bis  default  in  any  quarterly  payment  of  rojralties.  Such  default  was 
made,  and  the  patentee  gave  notice,  but  subsequently  withdrew  it,  at  the  request 
of  the  licensee,  whopromised  to  pay  the  amount  due.  The  patent  was  subsequently 
declared  void.  Held,  that  the  withdrawal  of  the  forfeiture  was  of  itself  suflicient 
oomdderation  to  support  the  promise  to  pay. 

Appeal,  by  permission,  from  common  pleas,  city  and  county  of  New  York. 

Action  by  Elizabeth  A.  L.  Hyatt,  respondent,  against  the  Dale  Tile  Manu- 
facturing Company,  Limited,  appellant,  to  recover  8524.55,  alleged  to  be  ow- 
ing by  the  appellant,  as  royalties  to  her,  as  assignee  of  a  ceitain  patent  for 
"Illuminated  Basements  and  Basement  Extensions."  The  original  patent 
was  issued  to  Tliaddeus  Hyatt,  husband  of  the  respondent,  August  27,  1867. 
There  were  subsequently  two  reissues,  viz.,  August  6, 1878,  and  September  27, 
1881.  The  contract  under  which  the  license  was  granted  was  made  Novem- 
ber 21,  1878. 

Edtoard  D.  McCarthy,  for  the  company,  appellant.  George  W.  Van  Slyok, 
for  Hyatt,  respondent. 

Fbckhah,  J.  We  think  this  case  is  controlled  by  that  of  ifanton  v.  Stoett, 
reported  upon  two  appeals  to  this  conrt  See  66  N.  Y.  206,  and  82  K.  Y. 
526.  The  general  and  material  features  of  the  two  cases  are  similar.  In 
both  there  was  an  agreement  on  the  part  of  the  plaintiff  to  refrain  from  man- 
ufacturing, in  consideration,  among  other  things,  of  the  promise  of  defendant 
to  pay  the  royalties.  While  continuing  the  manufacture  under  the  license, 
the  defendant  ought  not  to  escape  liability  to  pay  the  royalties.  The  de- 
fendant's counsel,  it  is  true,  seeks  to  distinguish  this  case  from  Jfaraton  v. 
Btoett,  supra,  because,  as  he  says,  since  the  reissue  of  the  patent  in  1881, 
which  he  Insists  was  wholly  void,  the  defendant  has  had  no  protection  from 
the  manufacture  by  others,  for  the  reason  that  by  the  surrender  .of  the  patent 
cf  1878,  and  the  reissue  of  1881,  there  was  no  valid  patent  in  existence,  and 
the  consideration  for  the  promise  to  pay  royalties  had  therefore  wholly  faUed. 
There  was  consideration  enough  for  the  promise  to  pay  such  royalties,  in  that 
tlie  plaintiff  bound  herself  not  to  manufacture,  and  because  the  defendant 
oould  not  be  called  to  account  as  an  alleged  infringer  while  manufacturings 
under  the  license. 

If  it  were  a  question  of  the  validity  of  the  reissue  of  1881.  and  a  decision  of 
that  question  were  necessary  to  the  decision  of  this  case,  the  defendant  is  of 
course  correct  in  his  claim  that  a  state  court  has  no  jurisdiction  to  determine 
such  an  issue;  but  within  the  decision  of  the  Maraton  Case,  00  such  ques- 
tion arises.  The  defendant  has  protection  enough  to  base  its  promise  to  pay 
royalties  upon,  as  long  as  it  so  conducts  itself  towards  plaintiff  as  to  prevent 
her  from  treating  it  as  an  infringer.  In  other  words,  so  long  as  the  defend- 
ant continues  to  manufacture  under  its  license,  (the  patent  not  having  been 
legally  annulled,)  and  thus  elects  to  treat  the  agreement  as  in  existence,  it 
prerents  the  plaintiff  from  treating  defendant  in  any  other  light  than  that  of 
» licensee.  If  defendant  desired  to  repudiate  any  obligation  under  thisftgree- 
ment,  it  should  have  given  notice  to  plaintiff  that  it  refused  to  longer  recog- 
nize its  binding  force,  and  that  it  would  thereafter  manufacture  under  a  claim 
at  right  founded  upon  the  alleged  invalidity  of  the  patent.    Otherwise  th« 

'Affirmed.    See  8  Bup.  Ct.  Rep.  760, 
T.12N.B.I10.8 — i& 
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defendant,  in  claiming  to  manufacture  under  the  license,  and  in  refusing  to 
pay  the  royalties  thereunder,  would,  if  successful,  prevent  the  plaintiff  from 
recovering  anything  from  it.  She  could  not  treat  the  defendant  as  an  in- 
fringer because  it  was  manufacturing  under  a  license  from  her,  and  she  could 
not  collect  the  royalties  under  the  license,  (although  herself  refraining  from 
manufacturing,  as  she  had  agreed,)  because  the  defendant  would  allege  the 
invalidity  of  the  patent,  although  continuing  to  manufacture  under  cover  of 
a  license  from  its  owner.  Such  doctrine  cannot  stand  a  moment.  Of  course, 
as  is  said  in  the  Marston  Case,  from  the  time  that  the  patent  is  annulled  by 
proper  legal  proceedings,  no  royalties  could  be  collected,  even  though  no  no- 
tice of  a  repudiation  of  the  agreement  had  been  theresifter  served. 

There  is  another  ground  upon  which  itseems  to  me  this  judgment  might  well 
rest.  Under  the  clause  in  the  agreement  between  the  parties  which  provided 
for  a  forfeiture  of  all  rights  thereunder,  if  one  party  should  willfully  violate 
one  of  its  provisions,  the  plaintiff  gave  notice  of  such  forfeiture  to  defendant, 
based  upon  its  refusal  to  pay  the  royalties  which  it  had  acknowledged  to  be 
due  for  the  quarter  ending  October  31,  1881,  (the  veiy  quarter  in  question 
here,)  an  account  of  which  it  had  rendered  under  the  oath  of  its  secretary,  as 
provided  for  in  such  agreement.  Subsequent  to  the  service  of  such  notice 
the  plaintiff  withdrew  the  same  at  the  request  of  defendant,  and  upon  its 
promise  to  pay  these  very  royalties  which  it  had  already  acknowledged  to  be 
due.  A  failure  to  carry  out  such  promise  gives,  as  it  seems  to  me,  a  good 
cause  of  action. 

The  defendant  says  there  was  no  consideration  for  such  a  promise,  because 
there  was  no  patent  upon  which  to  ground  a  license,  and  the  defendant  there- 
fore had  no  license  and  no  protection.  But  the  plaintiff,  of  course,  contended 
that  the  reissued  patent  was  valid,  and,  at  tlie  request  of  defendant,  the  plain- 
tiff withdrew  her  notice  of  forfeiture  of  the  license,  and  thus  reinstated  the 
defendant  in  its  possession,  and  freed  it  from  the  liability  to  be  proceeded 
against  as  an  infringer,  and  put  to  expense  and  inconvenience  in  the  defense 
of  such  a  litigation.  This  was  saved  at  tlie  request  of  defendant,  and  upon 
its  special  promise  to  pay  the  royalties.  Plainly,  here  was  a  good  and  suffi- 
cient consideration  for  defendant's  promise. 

The  judgment  should  be  at&rmed,  with  costs. 

(All  concur.) 

(106  N.  T.  186) 

Jefferson  Cotjntt  Nat.  Bakk  v,  Steeeteb.* 

(Cburt  of  Appeab  of  Ntw  York.    June  7,  1887.) 

1.  Bawkboptoy— Fraddulknt  Fbepbrbkob— Actual  Fhaod. 

Under  the  1874  amendment  to  section  89  of  the  bankrupt  act  of  1867,  prohibit- 
ing one  wlio  by  actual  fraud  has  obtained  a  fraudulent  preference  to  prove  for  mora 
than  a  moietv  of  his  claim  in  bankruptcy,  hdd,  that  a  judgment  by  default  against 
the  maker  of  certain  promissory  notes,  recovered  by  an  attorney  who  had  notice 
of  the  maker's  insolvency,  though  adjudged  a  constructive  fraud,  and  void  as 
against  the  assignee,  was  not  such  actual  fraud  as  to  prevent  plaintiff  from  prov- 
ing the  whole  of  its  claim. 

2.  Samb — Indobses — Release. 

In  such  case  the  accommodation  indorser  of  the  notes  sued  on,  not  being  de- 
barred by  plaintiffs  conduct  from  proving  his  claim  in  bankruptcy,  is  not  relieased 
i^om  his  liability  to  plaintiff. 

Appeal  from  general  term  supreme  court,  Fourth  department. 

This  action  was  brought  on  three  promissory  notes  made  by  H.  V.  Cad  well 
&  Co.,  indorsed  by  defendant  John  C.  Streeter,  as  accommodation  indorser, 
and  transferred  to  the  plaintiff  bank.  The  notes  were  not  paid  at  maturity, 
and  were  duly  protested,  and  notice  given  to  the  defendant.    On  April  6, 

>AfBrniiug  36  Hun,  640. 
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1877.  the  plaintiff  recovered  a  jadgment  against  the  makers  of  the  said  notes 
for  the  amount  thereof.  An  execution  was  thereupon  issued,  and  the  sheriff 
levied  upon  sufficient  property  of  the  defendants  in  the  execution  to  more  than 
satisfy  the  execution.  On  said  April  6, 1877,  a  petition  in  banlcruptcy  was  filed 
in  the  United  States  district  court  against  H.  Y.  Cadwell  &  Co.,  the  makers  of 
the  notes.  On  April  9, 1877,  the  Jefferson  County  National  Bank  and  the  sher- 
iff were  enjoined  from  selling  the  property  levied  upon  by  the  execution  issued 
as  aforesaid,  by  order  made  by  the  said  district  court.  On  May  1,  1877,  the 
said  Cadwells  were  duly  adjudged  bankrupts,  and  an  assignee  was  subsequently 
appointed.  On  May  1st,  the  sheriff  was  appointed,  by  the  court  in  bankruptcy, 
special  receiver  of  the  estate  of  the  bankrupts,  and  directed  to  sell  the  property 
levied  upon,  and  deposit  the  proceeds  in  the  depository  of  the  said  court,  sub- 
ject to  the  further  order  of  the  court,  the  lien  of  the  judgment  creditors  not 
to  be  affected  thereby. 

The  sheriff,  as  such  special  receiver,  sold  the  property  levied  upon,  and  de- 
posited the  proceeds  in  the  depository,  as  directed  by  the  order.  The  assignee 
of  the  bankrupts,  in  November,  1877,  commenced  a  suit  in  the  said  court  of 
bankruptcy  to  have  the  judgment  recovered  by  the  plaintiff  aforesaid  ad j  udged 
void  as  against  such  assignee,  and  that  the  money  deposited  in  the  depository 
by  such  sheriff  be  adjudged  to  belong  to  and  be  paid  to  said  assignee.  The 
Jefferson  County  National  Bank  defended  the  same.  The  suit  was  tried,  and 
a  decree  made  therein  March  30,  1880,  adjudging  that  the  said  judgment  and 
execution  were  void  as  against  the  assignee  of  the  bankrupts,  and  that  the 
money  deposited  in  the  depository  belonged  to  said  assignee.  An  appeal  was 
taken  from  that  decree  to  the  United  States  circuit  court,  and  the  same  was  there 
alBrmed,  and  the  money  deposited  in  the  depository  was  thereupon  paid  to  the 
assignee.  The  plaintiff  in  this  action  never  received  anything  from  the  sale 
of  the  property  levied  upon,  and  never  realized  anything  from  the  judgment. 
The  defendant,  at  the  close  of  the  evidence,  moved  to  dismiss  the  complaint 
on  the  ground  tliat,  the  plaintiff  having  obtained  against  the  makers  of  the 
notes  a  fraudulent  and  preferential  judgment  and  levy,  it  thereby  precluded 
itself  and  the  defendant  from  proving  the  notes,  or  any  part  thereof,  in  bank- 
ruptcy, against  the  maker's  estate,  and  thereby  released  the  defendant  as  in- 
dorser.  The  motion  was  denied,  and  judgment  was  ordered  for  plaintiff, 
which  jadgment  was  affirmed  by  the  general  term.    Defendanf  excepts. 

D.  O'Brien,  for  appellant.    John  Lansing,  for  respondent. 

Andrews,  J.  There  has  been  some  conflict  of  judicial  opinion  in  the  courts 
of  the  United  States  as  to  the  true  construction  of  that  part  of  the  amendment 
to  section  89  of  the  bankrupt  act  of  1867,  made  by  the  act  of  congress  of  June 
22,  1874,  which  relates  to  the  proof  of  debts  by  creditors  who  had  obtained  a 
fraudulent  preference  on  the  property  of  the  bankrupt.  The  original  seciion 
39-  authorized  the  assignee  of  a  bankrupt  to  maintain  an  action  to  recover 
back  money  or  property  paid,  conveyed,  sold,  assigned,  or  transferred  by  the 
bankrupt  contrary  to  the  act,  "provided  the  person  receiving  such  payment 
or  conveyance  had  reasonable  cause  to. believe  that  a  fraud  on  the  act  was  in- 
tended, or  that  the  debtor  was  insolvent;"  and  the  proviso  is  followed  by  the 
declaration  that  "such  creditor  shall  not  be  allowed  to  prove  his  debt  in  bank- 
ruptcy." The  amendment  of  1874  substitutes  for  the  last  clause  in  section  39 
the  following:  "And  such  peraon,  if  a  creditor,  shall  not,  in  case  of  actual 
fraud,  be  allowed  to  prove  for  more  than  a  moiety  of  his  debt." 

It  was  held  by  Judge  Blatchkord,  while  sitting  as  district  judge  in  the 
case  of  In  re  Stein,  16  N.  B.  R.  569,  that  the  only  effect  of  the  amendment  of 
1874  was  to  create  a  limitation  upon  the  right  to  prove  debts  on  a  voluntary 
surrender  under  section  23  of  the  act  of  1867,  and  to  forbid  a  creditor,  in  case  of 
actual  fraud  on  bis  part  in  obtaining  the  preference,  to  prove  for  more  than 
one-half  his  debt,  notwithstanding  he  may  have  surrendered  what  he  bad  !«• 
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celved.  But  this  oonstraction  of  the  amendment  of  1874  has  not  been  gener. 
allj  adopted.  On  the  contrary,  it  has  been  held  in  several  cases,  both  in  the 
district  and  circnit  courts  of  the  United  States,  that  the  Intention  and  true 
construction  of  the  amendment  was  to  mitigate  the  harshness  of  the  rale  pre- 
scribed in  the  original  section  39.  which  prohibited  a  creditor  who  had  ob- 
tained a  preference  in  fraud  of  the  act  from  proving  his  debt,  although  he  had 
been  deprived  of  the  benefit  of  the  preferential  provision,  and  to  confine  the 
prohibition  to  cases  of  actual,  as  distinguished  from  constructive,  fraud;  and, 
even  in  cases  of  actual  fraud,  to  limit  tlie  penalty  of  the  fraud  to  a  denial  of 
the  right  to  prove  the  debt  as  to  a  moiety  only.  In  re  Black,  17  N.  B.  B. 
899,  (Dist.  a.  Mass.;)  In  re  Newcomer,  18  N.  B.  R.  85,  (Dist.  Ct.;)  19  N. 
B.  K. 288,  (Dist.  Ct.  N.  J. ;)  Burr  v.  Hopkins,  12  N. B.  R. 211,  (Cir,  a.  Wis.;) 
In  re  Reed,  3  Ped.Rep.798,  (Cir.  Ct.  Mass.;)  In  re  Cadioell,  (Dist.  Ct.  N.  D. 
N.  T.  1883.)  17  Fed.  Rep.  693,  affirmed  in  circuit  court. 

This  construction  Is  sustained  by  a  large  preponderance  of  Judicial  author- 
ity, and,  what  is  especially  important  to  notice,  it  has  the  sanction  of  the  dis- 
trict and  circuit  courts  of  New  York,  having  the  original  and  final  appellate 
jurisdiction  in  cases  of  bankruptcy  arising  witliin  this  state.  We  think  this 
construction  is  sensible,  and,  although  there  may  be  reason  for  doubt,  we  are 
disposed  to  follow  the  general  current  of  authority  upon  the  question,  and  to 
hold  that,  in  cases  coming  within  section  39  of  the  act  of  1867,  the  effect  of 
the  amendment  of  1874  was  to  remdve  the  prior  absolute  prohibition  against 
the  proof  of  a  debt  by  a  creditor  who  had  obtained  a  preference  which  had 
been  annulled,  and  to  confine  the  prohibition  to  cases  of  actual  fraud,  and  to 
limit  it  even  in  those  cases  to  a  disability  to  prove  more  than  one-half  of  the 
debt. 

The  original  judgments  in  favor  of  the  l>ank  against  CadweO  8c  Co.  were 
recovered  on  notes  made  by  Cadwell  &  Co.,  indorsed  by  the  defendant,  Streeter. 
They  were  obtained  in  due  coui-se,  on  default,  after  personal  service  of  pro- 
cess on  the  defendants  in  the  action.  £xecutions  on  the  judgments  were 
issued  to  the  sheriff,  and  were  levied  on  a  stock  of  goods  of  CadweU  &>  Co. 
prior  to  the  commencement  of  the  bankruptcy  proceedings  against  the  firm. 
By  an  order  of  the  district  court,  made  after  the  filing  of  the  petition  in  bank- 
ruptcy, upon  the  application  of  the  petitioning  creditors,  the  attorney  for  the 
bank  consentiYtg  thereto,  the  sheriff  was  appointed  special  receiver  of  the  es- 
tate of  the  bankrupts,  and  was  directed  to  sell  the  property  levied  on,  and  de- 
posit the  proceeds  of  the  sale  with  the  usual  depository,  subject  to  the  fur- 
ther order  of  the  court;  but  the  order  provided  that  "the  lien  of  the  judg- 
ment creditors,  if  any,"  should  "follow  and  attach  to  the  moneys  arising 
from  the  sale."  It  was  adjudged  in  the  action  subsequently  brought  by  the 
assignee  in  bankruptcy  that  the  judgments  of  the  bank  were  void  as  against 
such  assignee,  and  that  he  was  entitled  to  the  fund,  the  proceeds  of  the  goods 
sold  by  the  sheriff  under  the  order  of  the  bankruptcy  court.  The  judgment 
in  the  action  by  the  assignee  in  bankruptcy  does  not,  on  its  face,  disclose  the 
particular  grounds  upon  which  the  adjudication  therein  proceeded.  With- 
out going  into  detail,  it  is  sufficient  to  say  that  it  is  to  be  collected  from  the 
pleadings  and  tlie  opinion  of  the  court  that  the  judgments  and  executions  in 
the  state  courts  were  set  aside  as  a  fraudulent  preference,  not  on  the  ground 
of  any  actual  fraud  on  the  part  of  the  bank  or  its  officers,  but  for  the  con- 
structive fraud  growing  out  of  the  fact  that  its  attorney  who  procured  the 
judgments  had  notice  of  the  insolvency  of  Cadwell  &  Co.  at  the  time  of  com- 
mencing the  action  in  favor  of  the  bank,  and  designed  to  obtain  a  prefer- 
ence by  means  of  the  proceedings  in  the  state  courts,  which  was  imputable 
to  the  bank,  and  rendered  the  judgments  void.  See  opinion  of  Wallace, 
J.,  MS.;  Brovm  v.  Jefferson  Co.  Bank,  19  Blatchf.  315,  9  Fed.  Rep.  258. 
It  was  not,  therefore,  a  case  of  actual  fraud,  within  the  act  of  1874.  It  is  not 
very  easy  to  define  what  is  meant  by  actual  fraud  in  this  statute.    Jadge 
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Lowell,  in  the  case  of  In  re  Black,  ITS.B.  R.  399,  referring  to  these  words, 
said:  "The  meaning  of  the  statute  appears  to  be  plain  tliat,  after  a  recovery 
ot  the  damages  and  costs,  the  creditor  may  prove  his  debt,  if  he  have  not 
actually  assisted  in  the  fraud."  It  would  seem  to  require  something  mora 
than  mere  imputable  fraud  to  debar  a  creditor  who  has  acquired  an  unlawful 
preference  from  proving  his  claim  after  he  has  been  deprived  of  his  security. 
The  words  "actual  fraud"  were  apparently  employed  in  contradistinction  to 
l^al  or  constructive  fraud,  and  are  onlysatisfled,  we  think,  where  actual  com- 
plicity or  a  conscious  purpose  on  the  part  of  the  creditor  to  accomplish  a 
known  fraud  upon  the  act  is  shown. 

The  evidence  comes  far  short  of  this  proof  in  this  case,  and  the  bank  was 
not,  therefore,  debarred  from  proving  its  debt,  provided  the  obtaining  of  the 
Judgment,  and  the  levy  upon  the  property  of  the  bankrupts  under  the  execu- 
tions, was  a  conveyance,  sale,  assignment,  or  transfer  of  the  property  of  the 
bankrupt  within  section  S9  of  the  act  of  1867.  We  think  these  terms  must 
be  construed  to  embrace  such  a  transaction  as  this;  otherwise  it  would  hap- 
pen that  a  creditor  who  merely  proceeded  to  judgment,  execution,  and  levy, 
that  afterwards  were  set  aside  at  the  suit  of  the  assignee  in  bankruptcy  as  con- 
structively fraudulent,  would  be  in  a  worse  plight,  as  to  proving  his  debt,  than 
a  creditor  who  had  actually  taken  and  applied  the  property  of  the  bankrupt 
upon  his  debt  by  way  of  preference.  It  cannot  be  supposed  that  this  discrim- 
ination could  have  been  intended.  The  right  of  the  bank  to  prove  its  debt 
was  affirmed  by  the  district  and  circuit  courts  in  this  state  in  respect  to  an- 
other debt  held  by  the  bank  against  the  same  bankrupt  under  precisely  similar 
circumstances.  It  follows  that  the  defendant  was  not  prejudiced  by  the  act 
of  the  bank  in  its  dealings  with  CadweU  &  Co.  It  did  not  thereby  preclude 
itself  from  proving  its  debt  against  the  estate  of  Cadwell  &  Co.  in  bankruptcy, 
nor  interfere  with  the  right  of  tlte  defendant  as  iudorser.  The  consent  of  the 
bank  to  the  order  of  the  district  court  appointing  the  sheriff  as  special  re- 
ceiver, and  directing  a  sale  of  the  goods  levied  npon,  is  not  a  defense.  The 
order  preserved  the  lien  of  the  execution,  if  any,  and  transferred  it  from  the 

f[ood8  to  the  proceeds.    It  was  subsequently  decided  by  a  court  of  competent 
urisdiction  that  no  lien  was  acquired  as  against  the  assignee  in  bankruptcy.' 
The  judgment  of  the  bankrupt  court  was  conclusive  upon  the  bank,  and  the 
question  is  not  open  for  contestation  by  the  defendant. 
We  think  tlie  judgment  below  is  right,  and  it  should  therefore  be  affirmed. 
(All  concur.) 

ao6  N.  Y.  «M)  „  „  ,        ,,      . 

BoTLE  tj.  Boyle  and  another.' 

(Oburl  of  AjyptcUt  vf  New  Tori.    June  14,  1887.) 

1.  Attoritey's  Lisk — TBANsrsB  Pkndiko  Soit — Priority. 

An  attorney  who  has  rendered  services  in  a  partition  salt  has  a  lien  for  those 
services  npon  hia  client's  share  of  the  proceeds  paramount  to  the  claims  of  third 
persons  to  whom  the  client,  pending  the  suit,  assigns  and  mortgages  his  interest  ilk 
the  property  as  security  for  money  owing  them  by  him. 

S.  Bond  or  Ihhsknity — Bbsacb  or — Administraiob. 

The  fact  that  ttie  surety  on  an  administrator's  bond  has  been  put  to  expense  in 
bringing  his  principal  to  an  accounting,  and  in  procuring  his  own  discharge,  does 
not  constitute  a  breach  of  an  indeiunil'ying  bond  given  him  by  the  admiiiistrator, 
when,  upon  such  accounting,  the  estate  is  found  indebted  to  the  administrator. 

Appesil  from  an  order  of  the  general  term  of  the  supreme  court,  in  the  First 
department,  affirming  an  order  of  the  special  term,  confirming  the  report  of 
the  referee  determining  the  priority  and  amount  of  liens  as  to  the  claimants 
herein. 

'See  38  Hon,  6&8. 
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Suit  for  partition  of  certain  lands.  The  defendant  William  W.  Mansfield 
was  one  of  the  heirs  at  law,  and  by  direction  of  the  court  his  share  of  the  pro- 
ceeds was  deposited  with  the  chamberlain,  that  liens  thereon  and  their  prior- 
ity might  be  ascertained.  A  contention  arose  between  lienors  of  Mansfield's 
siiare,  and  to  determine  it  a  reference  was  ordered,  and  the  referee  reported 
that  A.  J.  Rogers  had  a  first  lien,  that  Henry  J.  Welch  had  a  second  lien,  and 
that  Annie  L.  McCabill  had  a  third  lien.  liogers  was  the  attorney  of  Mans- 
field in  the  partition  suit,  and  the  lien  claimed  by  him  was  for  services  ren- 
dered by  him  therein.  Claimant  McCahill  filed  exceptions  to  the  report. 
The  special  term  overruled  them,  and  confirmed  the  report,  and  from  its  order 
Mrs.  McCahill  appealed  to  the  general  term,  where  it  was  affirmed. 

The  facts,  so  far  as  they  affect  the  contending  claimants  Welch  and  McCa- 
hill, are  as  follows:  On  June  1,  1883,  Welch  and  one  Evans,  as  sureties,  ex- 
ecuted Mansfield's  bond  in  the  sum  of  S2,200.  as  administrator  of  Maria 
Mansfield,  who  died  intestate,  seized  of  the  lands  for  partition  of  which  the 
action  was  then  pending.  On  the  same  day,  Mansfield  executed  to  his  bonds- 
men, Welch  and  Evans,  jointly  an  I  severally,  a  bond  of  indemnity  for  the 
faithful  performance  of  his  duty  as  administrator,  and,  as  security  therefor, 
coupled  with  the  bond  an  assignment  of  his  Interest  as  heir  at  law  in  the  pro- 
ceeds of  the  action  in  partition.  Thereafter,  and  on  August  17, 1883,  Mans- 
field made  an  assignment  by  way  of  mortgage  of  the  same  interest  to  the 
claimant  Mrs.  McCahill  to  secure  81,000  loaned  him  by  her.  Mansfield  neg- 
lected to  file  an  inventory  of  the  estate.  Welch  discovered  that  he  had  drawn 
the  funds  of  the  estate  out  of  the  bank.  He  assumed  different  names,  and 
could  not  be  found.  Proceeiiings  were  instituted  by  Welch  to  be  released 
from  his  bond,  and  to  compel  Mansfield  to  file  an  inventory.  These  proceed- 
ings resulted  in  a  decree  directing  Mansfield,  the  administrator,  to  account 
and  pay  over.  ■  Mansfield  disobeyed  the  decree,  was  attached  for  contempt,  and 
arrested.  Thereafter  judicial  settlement  of  his  accounts  was  made.  The 
prosecution  of  these  proceedings  to  compel  Mansfield  to  account,  etc.,  entailed 
upon  Welch  an  expense  of  $500,  and  for  this  sum  the  referee  finds  that  Welch, 
under  indemnity  bond  and  assignment  of  June  1, 1883,  has  a  lien  prior  to  that 
of  McCahill  under  the  assignment  of  August  17,  1883. 

Le  Witt  C.  Biovm,  for  Mrs.  McCahill.  John  W.  Qoff,  for  Henry  J.  Welch. 
Jaa.  C.  Be  La  Mare,  for  A.  J.  Rogers. 

Fee  Gubiah.  We  are  satisfied  with  so  much  of  the  order  .appealed  from 
as  directs  that  the  claim  of  Mr.  Rogers  as  attorney  in  the  partition  suit  shall 
be  first  paid  out  of  the  proceeds  in  the  hands  of  the  court,  but  we  are  not  sat- 
isfied with  the  priority  awarded  to  Welch.  He  was  surety  upon  Mansfield's 
bond  as  administrator,  and  to  protect  him  against  that  liability  the  assign- 
ment relied  upon  was  made.  But  no  such  liability  ever  occurred.  Mansfield, 
in  the  end,  settled  his  accounts,  and  was  discharged,  and  the  decree  shows 
that  he  paid  out  in  funeral  expenses  more  than  the  whole  amount  of  the 
estate.  Welch's  loss  did  not  come  from  his  liability  on  the  bond,  but  first 
from  his  effort  to  be  discharged  as  surety,  for  which  Mansfield  was  not  ac- 
countable, and  second  from  his  own  interference  in  an  endeavor  to  make 
Mansfield  account.  The  expenses  he  incurred  were  the  product  of  his  own 
feara,  and  not  contemplated  by  the  indemnity,  or  fairly  within  its  terms. 
While  its  language  is  quite  broad,  it  plainly  does  not  cover  an  expenditure 
not  created  by  the  suretyship,  but  by  his  own  hostile  endeavor  to  be  rid  of  it. 
The  purpose  is  stated  to  be  to  guard  the  bondsmen  "from  any  loss  or  error 
that  might  arise  from  or  be  caused  by  said  Mansfield's  administration  of  said 
personalty."  There  was  no  such  loss.  The  administration  resulted  in  none. 
It  came  from  Welch's  fears  that  there  might  be  one,  and  his  own  voluntary 
action  and  expenditure.  The  language  expressing  what  is  to  be  paid  out  of 
the  share  assigned  is,  "such  loss,  expense,  sum,  or  sums  of  money  as  the  said 
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Heniy  J.  Welch  and  Patrick  J.  Evans  may  incur  or  bo  put  to  from  any  loss, 
error,  mishap,  or  cause  whatsoever  in  relation  or  regard  to  their  suretyship 
on  the  said  bond."  Here,  again,  is  contemplated  some  loss  flowing  from  lia- 
bility as  surety,  and  which  is  incurred  or  put  upon  them  from  that  cause.  It 
Is  expressed  again,  "for  any  loss  or  expense  they  or  eitlier  of  them  sustain  or 
incur  by  reason  of  their  suretyship  on  my  said  bond."  No  such  loss  occurred. 
VTelch  could  have  remained  surety,  and  relied  upon  his  indemnity.  He  chose 
not  to  do  so.  He  souglit  to  be  relieved  from  the  risk.  That  was  his  priv- 
ilege; bat  the  cost  of  it  was  not  within  his  indemnity.  He  incurred  furtlier 
expenses  in  hostility  to  Mansfield.  The  result  proved  they  were  needless. 
Welch  has  his  judgment  against  Mansfield,  but  is  not  entitled  to  be  paid  in 
preference  to  Mrs.  Cahill. 

So  much  of  the  order  as  gives  him  that  preference  should  be  reversed;  the 
order  modified  so  as  to  give  Mre.  Cahill  preference  in  payment  next  after 
Bogers;  no  costs  of  this  appeal  to  be  allowed  either  party. 

(All  concur.) 

ao6  N.  T.  des)  """"" 

Hyatt,  Receiver,  etc.,  «.  Dcsenbttrt  and  others. 

{Court  of  Appealt  of  Ntvi  Tork.    Juua  28,  1887.) 

Appeal — Whbn  it  Lies — Aogbieved  by  Jfdoment. 

In  a  case  where  the  result  of  a  reversal  on  appeal  would  be  merely  to  require 
money  to  be  refunded  to  one  oftlie  defendants  who  had  not  appealed,  and  could 
not  appeal,  held,  that  the  appeal  of  the  other  defendants  would  be  dismissed  on  the 
ground  that  they  were  not  aggrieved  by  the  judgment. 

On  motion  to  dismiss  appeal. 

A.  Walker  Otis,  for  the  motion.    Moody  B,  Smith,  opposed. 

Feb  Cttbiau.  The  conveyances,  second  mortgage,  and  the  assignment 
thereof,  were  all  valid  as  between  the  parties  thereto.  Hence,  in  case  this 
judgment  could  be  reversed,  and  this  plaintiff  defeated,  the  surplus  money 
which  has  been  paid  to  him  would  belong  to  William  W.  Dusenbury  as  ad- 
ministrator, and  would  have  to  be  refunded  to  him.  None  of  these  defend- 
ants would  be  entitled  to  one  cent  thereof.  Tlierefore  they  have  no  interest 
in  this  appeal.  They  are  not  aggrieved  by  the  judgment,  and  cannot  appeal 
therefrom.  Code,  §  1294.  William  W.  Dusenbury,  as  administrator,  is  the 
only  person  interested  in  prosecuting  the  appeal,  and  he  has  not  appealed,  and 
is  so  l)onnd  by  his  stipulation  that  he  cannot  appeal. 

The  motion  to  dismiss  the  appeal  should  therefore  be  granted,  with  costs. 

(All  concur.) 

(IM  N.  T.  S80)  ~~~~" 

People  ex  rel.  Bohe,  W.  &;  O.  B.  Co.  v.  Joxes  and  others.  Assessors.' 

(Ooioi  of  Appealt  of  New  York.    July  1,  1887.) 

Tax-Eoll— Vbbipioation  of— Cchiwo  Defect. 

The  provision  of  the  New  York  act  of  1880  (Rev.  St.  N.  Y.  7th  Ed.  p.  993, 1 27) 
which  requires  the  taz-roU  duly  certified  by  the  assessors  to  be  delivered  to  the 
supervisor  of  the-  town  on  or  before  September  1st,  is  merely  directory  as  to  the 
time  of  verification ;  and  where  the  assessors  liave,  in  place  of  the  form  of  oath 
prescribed  by  Laws  N.  Y.  1885,  c.  201,  adopted  the  form  which  wtis  in  use  prior  to 
the  enactment  of  that  act,  the  error  is  cured  by  taking  t)ie  oath  in  the  prescribed 
form,  even  tliough  it  be  subsequent  to  September  Ist,  and  after  delivery  of  the  roll 
to  the  supervisor,  if  it  be  previous  to  the  production  of  it  by  him  before  the  board 
of  suj>ervisors,  or  action  by  them  upon  it. 

Appeal  from  orders  of  the  general  term  of  the  supreme  court,  Fifth  depart- 
ment, affirming  orders  of  the  Erie  county  special  term,  in  certiorari  proceed- 

>  Affirming  43  Hun,  131. 
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ings  brought  to  review  assessments  in  the  town  of  EendaU  and  Orleans  county, 
for  1883, 1884,  and  1885. 

The  assessors  of  the  town  of  Kendall  subscribed  and  swore  to  an  oath  an- 
nexed to  tlie  assessment  roll  which  Wiis  in  conformity  to  the  law  as  it  had  ex- 
i8te<1  prior  to  1885,  instead  of  taking  and  annexing  to  the  assessment  roll  the 
form  of  oath  required  byciiapter  201  of  the  Laws  of  1885,  passed  May  1, 1885. 
This  act  amends  section  8  of  chapter  176  of  the  Laws  of  1851,  entitled  "An 
act  to  amend  the  law  for  the  assessment  and  collection  of  taxes,"  and  provides 
as  follows:  "When  the  assessors,  or  a  majority  of  them,  shall  have  completed 
their  roll,  they  shall  severally  appear  before  any  officer  of  their  county,  author- 
ized by  law  to  administer  oaths,  and  shall  severally  make  and  subscribe  be- 
fore such  oflScer  an  oath  in  the  followine  form:  We,  the  undersigned,  do  sev- 
erally depose  and  swear  that  we  have  set  down  in  the  foregoing  assessment 
roll  all  the  real  estate  situated  in  the  (town  or  ward,  as  the  case  may  be)  ac- 
cording to  our  best  information ;  and  that,  with  the  exception  of  those  cases 
in  which  the  value  of  the  said  real  estate  has  been  changed  by  reason  of  proof 
produced  before  us,  we  have  estimated  the  value  of  the  said  real  estate  at  the 
sums  which  a  majority  of  the  assessors  have  decided  to  be  the  full  value  thereof; 
and  also  that  the  said  assessment  roll  contains  a  true  statement  of  the  aggre- 
gate amount  of  the  taxable  personal  estate  of  each  and  every  person  named 
in  such  roll  over  and  above  the  amount  of  debts  due  from  such  persons  re- 
spectively, and  excluding  such  stocks  as  are  otherwise  t-axable,  and  such  other 
property  as  is  exempt  by  law  from  taxation,  at  the  full  value  thereof,  accord- 
ing to  our  best  judgment  and  belief, — which  oatti  shall  be  written  or  printed 
on  said  roll,  signed  by  the  assessors  and  certified  by  the  ofilcer,  and  shall  be 
in  place  of  the  official  certificate  now  required  by  law ;  and  every  assessor  who 
sLaU  willfully  swear  false  in  taking  and  subscribing  said  oath  shall  be  deemed 
guilty  of,  and  liable  to  the  penalties  of,  willful  and  corrupt  perjury." 

The  law  as  it  previously  stood  was  similar,  except  that  the  form  of  oath  as 
prescribed  was  as  follows,  (the  words  in  italics  being  struck  out  by  the  act  of 
1885:)  "We,  the  undersigned,  do  severally  depose  and  swear  that  we  have 
set  down,  in  the  foregoing  assessment  roll,  all  the  real  estate  situated  in  the 
(town  or  ward,  as  the  case  may  be)  according  to  our  best  information;  and 
that,  with  the  exception  of  those  cases  in  which  the  value  of  the  said  real  es- 
tate has  been  changed  by  reason  of  proof  produced  before  us,  we  have  esti- 
mated the  value  of  the  said  real  estate  at  the  sums  which  a  majority  of  the 
Assessors  have  decided  to  be  the  full  and  true  value  thereof,  and  at  tohieh 
they  would  appraise  the  same  in  payment  of  a  just  debt  due  from  a  toivent 
debtor;  and  also  that  the  said  assessment  roll  contains  a  true  statement  of  the 
aggregate  amount  of  the  taxable  personal  estate  of  each  and  every  person 
named  in  such  roll,  over  and  above  the  amount  of  debts  due  from  such  per- 
sons, respectively,  and  excluding  such  stocks  as  are  otherwise  taxable,  and 
such  other  property  as  is  exempt  by  law  from,  taxation,  at  the  full  and  true 
value  thereof,  according  to  our  best  judgment  and  belief." 

The  oath  was  sworn  to  on  the  twenty-eighth  of  August,  18bi>.  Subse- 
^quently,  and  on  the  seventeenth  of  October,  1885,  another  oath  was  taken  by 
the  assessors,  and  annexed  to  the  roll,  complying  substantially  with  the  »ck 
of  1885. 

Wm.  B.  Homblower  for  relator  and  appellant. 

The  failure  of  the  assessors  to  comply  with  the  act  of  1885,  and  to  take  the 
oath  required  by  that  act,  is  fatal  to  the  validity  of  the  assessment,  and  renders 
all  proceedings  thereunder  null  and  void.  Any  substantial  departure  by  the 
assessors  from  the  statutory  form  of  oath  is  fatal  to  the  validity  of  the  assess- 
ment. The  oath'  is  a  jurisdictional  matter,  and  the  statutory  requirements 
must  be  substantially  complied  with,  or  the  assessment  is  void,  and  all  acts  done 
in  pursuance  thereof  are  unlawful.  Van  Rensselaer  v.  Witbeck,  7  N.  Y. 
517,  reversing  7  Barb.  133;  West/all  v.  Freaton,  49  N.  Y.  349,  reversing  3 
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Jjoaa.  151;  BdHnger  v.  Qray,  51  N.  T.  610;  National  Bank  of  Chemung  v; 
City  of  Blmira,  53  N.  .Y.  49,  reversing  6  Lans.  116;  Beach  v.  Hayes,  58  How. 
Pr.  17;  Hinckley  v.  Ooopor,  22  Hun.  253;  People  v.  Buffem,  68  N.  T.  321; 
JJrwoor*  V.  C«»  of  BrooMyn,  89  N.  T.  128,  reversing  18  Hun,  388;  Inman 
T.  Coleman,  87  Hun,  170. 

The  Indorsing  on  the  roll  or  annexing  to  the  roll  of  a  second  oath  to  con- 
form to  the  statute  of  1885  does  not  avail  to  correct  the  Jnrisdictional  defect 
theretofore  existing.  The  supplementary  oaths  were  not  made  until  long 
after  the  first  of  September,  1885.  The  statute  directs  that  the  roll  shall,  on  or 
before  the  first  day  of  September,  be  delivered  by  the  assessors  to  the  super- 
visor of  the  town.  See  section  27,  art.  2,  c.  13,  pt.  1,  Rev.  St.  Upon  the 
delivery  of  the  roll,  it  is  plain  that  the  assessors  become  functus  offldo.&nA 
that  they  cannot  thereafter  in  anywise  add  to,  amend,  or  correct  their  pro- 
ceedings. Weatfall  v.  Preston,  49  N.  Y.  349;  People  v.  Buffem,  68  N,  Y. 
321;  People  v.  Delaney,  49  N.  Y.  655;  Clark  v.  Norton,  Id.  243.  See,  also, 
Thames  Manvfg  Co.  v.  Lathr<^,  7  Conn.  550;  Marsh  v.  Chesnut,  14  Illl 
228;  Billings  v.  Dettm,  15  111.  218;  Brmon  v.  HogU,  30  III.  119.  The  as- 
sessors, when  they  have  delivered  ttie  roll  to  the  supervisor,  have  ended  their 
functions,  and  no  longer  have  control  over  the  roll,  and  have  no  power  to 
correct  it  in  any  respect.  People  v.  Fredericks,  48  Barb.  176;  People  v. 
Rtddy,  48  Barb.  689;  People  v.  Board  of  Assessors,  16  Hun,  408. 

John  Cunneen,  for  respondents. 

Per  Ccbtah.  Without  passing  upon  the  validity  of  the  first  oath  taken 
by  the  assessors  herein,  we  are  of  the  opinion  that  the  verification  of  the  roll 
by  them  after  it  had  been  delivered  to  tlie  supervisor,  and  before  it  had  been 
in  anyway  produced  by  bim  before  or  acted  upon  by  the  board  of  supervis- 
ors, was  a  compliance  with  the  statute;  and  in  this  respect,  and  to  this  ex-i 
tent,  the  provisions  of  the  statute  as  to  the  time  of  verification  are  directory 
only.  This  Is  the  only  question  argued,  and  the  order  appealed  from  must 
be  affirmed,  with  costs. 

(All  concur,  except  Amsbbws,  J.,  not  sitting.) 


a06  N.  T.  M4) 

Shearman,  by  Onardlan  ad  Litem,  «.  ^ope. 

(Oaurl  ofAfypealt  of  New  Tort.    July  1, 1887.)  • 

CoBTB — SsctTRrrr — Suiho  as  Poob  Fibsok — Pbaciio. 

The  trial  court  granted  an  order  requiring  plaintiff  to  give  secnrity  for  costs,  ani 
staying  proceedings  antll  it  was  given.  Held,  that  tlie  court  did  not  by  sncli  stay 
losejnrisdiction  to  nialce  an  order  perniitting  plaintiff  to  sne  as  a  poor  person,  and 
that  such  order  was  a  disposition  of  a  motion  pending  to  dismiss  for  failure  to  give 
the  required  security. 

Appeal  from  the  city  court  of  Brooklyn. 

William  B.  Shearman,  an  infant,  brought  his  action  in  the  city  court  of 
Brooklyn  by  his  guardian  ad  litem.  The  summons  and  complaint  was  duly 
served  on  the  defendant  on  August  2, 1886.  On  August  10, 1886,  the  defend-t 
ant,  upon  the  affidavit  of  one  of  his  attorneys,  serv^  an  oitler  requiring  the 
plaintiff  to  file  an  undertaking  in  the  sum  of  $250,  or  that  that  amount  uf 
money  be  deposited  as  security  for  the  costs  of  the  defendant  in  this  action; 
and  staying  plaintiiX's  proceedings  until  the  filing  and  justification  of  sureties 
on  such  undertaking  or  deposit  of  such  money.  The  plaintiff  was  nnable  to 
furnish  the  undertaking  or  deposit  the  money,  whereiiix>n  thedefendant,  upon 
affidavit  for  that  purpose,  served  notice  of  motion  for  a  dismissal  of  the  plain- 
tiff's complaint  on  that  ground.  Pending  the  hearing  of  said  motion,  the 
plaintiff,  upon  apetition,  reciting  all  the  proceedings  in  the  action,  and  bis  in- 
ability to  furnish  such  undertaking  or  deposit  such  money,  obtained  an  order 
from  the  court  allowing  bim  to  prosecute  the  action  as  a  poor  person.    Upon 
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the  prdouctlon  of  that  order,  the  court  denied  the  motion  to  dismiss  the  plain* 
tiff's  complaint.    From  that  order  the  defendant  appeals. 
John  K.  Kuhn,  for  appellant.    P.  J.  Moitsen,  for  respondent. 

Feb  Curiam.  The  same  court  which  required  the  plaintiff  to  give  security 
for  costs  sutisequently  made  an  order  allowing  the  plaintiff  to  prosecute  this 
action  as  a  poor  person.  The  stay  of  proceedings  granted  when  the  first  order 
was  made  did  not  deprive  the  court  of  jurisdiction  to  ra&ke  the  second  order, 
and  that  order  was  an  answer  to  the  motion  to  dismiss  the  complaint. 

The  order  should  be  aftlrmed,  with  costs. 

(All  concur.) 

Lyon  and  others  t>.  Davis  and  others. 

(Supreme  Oourl  of  Indiana.    June  28,  1887.) 

1.  Appeal— Bill  of  Excbptiok8 — Contihtb  oir— Cbbtifioatk. 

A  bill  of  exceptions  which  shows  apon  its  face  that  it  does  not  Inclade  all  the 
evidence  and  B^reenients  entered  into  hy  the  jiarties  at  the  trial,  and  which  is  cer- 
tified to  by  tlie  clerl:,  and  not  the  judge,  as  containing  all  the  evidence  given  in 
the  cause,  is  fatally  defective. 

2.  Same— IssTRUcTioNa — Apflicabilitt  to  Evidbhck. 

Where  the  evidence  is  not  properly  in  the  record,  no  question  can  be  made  as  to 
the  applicability  of  the  instructions  thereto. 

Appeal  from  superior  court,  Vigo  county. 

P.  H.  Blue  and  C.  P.  &  J.  &.  McNutt,  for  appellants.  Daids  <£  Davis  and 
Hays  &  Hays,  for  appellees. 

NiBLACK,  J.  This  was  an  action  by  John  Davis  and  Ben]a.min  Davis,  part- 
ners doing  business  under  the  firm  name  of  John  Davis  &  Sons,  against  John 
B.  Lyon  and  Thomas  B.  Rice,  partners  in  business  in  the  name  of  Lyon  & 
Co.,  upon  an  account  for  goods,  wares,  and  merchandise  alleged  to  have  been 
sold  and  delivered  to  the  defendants.  The  action  was  commenced  in  the  Sul- 
livan circuit  court,  but  the  venue  was  changed  to  the  superior  court  of  Vigo 
county,  where  it  was  tried.  The  plaintiffs  obtained  a  verdict,  and,  over  a 
motion  for  a  new  trial,  a  judgment  for  $438.35. 

The  only  claim  made  for  a  reversal  of  the  judgment  is  based  upon  the  al- 
leged insuflSciency  of  the  evidence  to  sustain  the  verdict,  and  the  respective 
givfng,  and  refusal  to  give,  certain  instructions.  The  point  is  made  tliat  the 
]^ill  of  exceptions,  purporting  to  contain  the  evidence,  is  not  only  informal, 
but  is  substantially  defective,  and  that  for  that  reason  the  evidence  is,  in  legal 
contemplation,  not  in  the  record.  There  is  copied  into  the  record  what  is  as- 
sumed to  be  an  original  long-hand  manuscript  of  the  evidence  as  taken  at  the 
trial,  and  as  written  out  by  an  official  reporter.  This  manuscript,  after  giv- 
ing the  title  of  the  Ciiuse,  proceeds:  "Be  it  remembered,  that  upon  the  trial 
of  this  cause  the  plaintiffs,  to  sustain  the  issue  on  their  part,  offei'edthe  fol- 
lowing evidence."  Then  follows  the  examination  and  cross-examination  of  a 
considerable  number  of  witnesses,  interspersed  with  documentary  evidence, 
connected  with  which  several  blanlc  spaces  remained  unfilled.  After  the  (plain- 
tiffs seemingly  conclude,  the  manuscript  continues:  "The  defendants,  to  sus- 
tain the  issue  upon  their  part,  offered  the  following  evidence;"  proceeding 
thence  to  give  the  examination  and  cross-examination  of  several  witnesses, 
and  to  set  out  certain  documentary  evidence.  The  manuscript  closes  with 
the  statement  made  by  the  official  reporter,  "and  this  was  all  the  evidence 
given  in  the  cause."  Tliis  is  followed  by  a  cei-tificate  from  the  official  re- 
porter that  the  manuscript  contains  a  true  and  complete  report  of  the  evidence 
in  the  cause,  as  taken  in  short-hand ,  and  afterwards  written  out  by  her.  Then 
comes  the  certificate  of  the  judge  who  tried  the  cause,  in  these  words:  "And 
the  defendants  now,  within  the  term  and  the  time  allowed,  present  this,  their 
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bill  of  exc^ttions,  which  is  now  signed  and  sealed  by  the  court,  and  ordered 
to  be  made  a  part  of  the  record.  Witness  my  hand  and  seal,  this,  the  twenty- 
fourth  day  of  November,  1884. " 

The  bill  of  exceptions  to  which  the  certificate  of  the  judge  was  so  attached 
is  informal — Fir^,  because  the  caption  and  introductory  part  were  made  by 
the  official  reporter,  and  entered  upon  the  long-hand  manuscript,  instead  of 
comprising  a  portion  of  the  judge's  statement,  bidependently  of  and  prefatory 
to  the  inclusion  of  such  long-hand  manuscript.  Secondly,  because  the  stato- 
ment  in  the  long-band  manuscript  that  the  parties  respectively  "offered  the 
following  evidence"  is  not  the  equivalent  of  an  assertion  that  the  evidence  was 
either  introduced  or  admitted.  Fellemer  v.  Van  Valzah,  95  Ind.  128;  Gar- 
rison T.  State.  11  N.  E.  Bep.  2,  and  Central  Union  Tel.  Co.  t.  State,  12  N. 
£.  Bep.  136.  (botli  at  the  present  term.)  The  bill  of  exceptions  is  also  sub- 
stantially defective — First,  because  it  shows  on  its  face  that  it  does  not  in- 
clude all  tlie  evidence  adduced,  and  the  agreements  of  the  parties  entered  into 
at  the  trial.  Oollins  v.  Collins,  100  Ind.  266;  Thames  L.  &  T.  Co.  v.  Seville, 
Id.  309;  Beatty  v.  O'Ctmnor,  106  Ind.  81,  5  N.  E.  Bep.  880.  Secondly,  be- 
cause the  judge  did  not  certify  that  the  evidence  set  out  in  the  long-hand  man- 
uscript contains  aU  the  evidence  given  in  the  cause.  Marshall  v.  State,  107 
Ind.  173,  6  N.  E.  Bep.  142;  Wagoner  v.  Wilson,  108  Ind.  210,  8  N.E.  Bep.  925. 
It  is  the  certiflcate  or  signature  of  the  judge  which  gives  verity  to  the  matters 
contained  in  a  bill  of  exceptions,  and  it  Is  upon  him,  and  not  the  official  re- 
porter, that  this  coui-t  must  rely  for  the  assurance  that  the  bill  of  exceptions 
contains  all  the  evidence  given  at  the  trial.  It  follows  that  the  evidence  in 
this  case  is  not  properly  before  us,  and  that  we  are  hence  unable  to  consider 
any  question  arising  out  of  or  resting  upon  the  evidence. 

The  principal  objection  urged  to  certain  instructions  which  were  given.  Is 
that  they  were  not  applicable  to  the  evidence,  and,  in  support  of  the  instruc- 
tions which  the  court  refused  to  give,  it  is  claimed  that  they  were  especially 
appropriate  to  the  facts  disclosed  by  the  evidence.  In  the  absence  of  the  evi- 
dence, therefore,  no  available  question  arises  upon  any  of  the  instructions, 
yrbether  given  or  refused.  Blizzard  v.  Brass,  56  Ind.  74;  Highee  T.  Moore, 
66  Ind.  263;  Stout  v.  Turner,  102  Ind.  418. 

The  judgment  is  affirmed,  with  costs. 


(Ul  Ind.  itn 

Crooks,  Auditor,  etc..  v.  Eenheit. 

{Supreme  Court  of  Indiana.    Jane  28, 1887.) 

1.  Marbied  Women— MoBTOAOi  or— Validity — Tribd  Pbrsons. 

It  18  the  settled  lawof  Indiana,  nndertheatatate  in  force  since  188t,(BeT.  St.  1881, 
1 6119,)  (1)  that  a  mortgafte  ezecnted  by  a  married  womaD  to  secure  the  debt  of  her 
huslMtiid  or  others  is  invalid;'  (2)  that  a  mortgage  by  husband  and  wife  on  real  es- 
tate owned  by  entireties  to  secure  the  debt  of  the  hnsbaud  or  others  is  invalid ;  (3) 
that  coverture  is  a  personal  defense,  and  where  a  husband  and  wife  mortgage  real 
estate,  and  afterwards  sell  it,  the  grantee  cannot  avail  himself  of  such  defense. 

2.  Saks— BiOBTS  or  Pubcbaseb. 

Where  a  school-fund  mortgage  has  been  given  by  husband  and  wife  on  land 
owned  by  entireties,  to  secure  the  h\isband'8  debts,  and  the  land  is  afterwards  sold 
by  them,  the  fact  that  they  refused  to  sell  subject  to  the  mortgage,  but  claimed  that 
it  was  void,  and  that,  though  past  due,  the  auditor,  admitting  its  invalidity,  had 
refused  to  cancel  it,  or  to  take  any  steps  to  collect  the  amount  due,  will  not  avail 
such  purchaser  in  support  of  an  action  to  quiet  title. 

Appeal  from  circuit  court,  Hamilton  county. 

W.  8.  Christian,  for  appellant.    Kane  dk  Davis,  tot  appellee. 

ZoiXABS,  C.  J.    Appellee  brought  this  action  against  appellant,  as  the  au- 
ditor of  the  county,  to  have  bis  title  to  the  land  described  in  the  complaint 

>8ee  Fawknec  v  Bcottish- American  Mortgage  Co.,  (Ind.)  8  N.  £.  Eep.  689,  and  note. 
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quieted  as  against  a  school-fund  mortgage.  The  facta  stated  in  the  complaint, 
so  far  as  they  are  material  here,  are  that  the  real  estate  was  owned  by  Eunice 
Jackson  and  Joel.  C.  Jackson,  husband  and  wife,  as' tenants  by  entireties: 
that  on  the'  nineteenth  day  of  October,  1883,  the  husband  borrowed  $800  of 
the  school  fund,  and,  to  secure  the  repayment  of  the  same,  he  and  his  wiff 
executed  a  mortgage  upon  the  real  estate,  payable  to  the  state,  which  mort- 
gage was  properly  recorded;  that  in  1886,  after  the  mortgage  had  been  so  re- 
corded, appellee  purchased  the  real  estate  from  the  Jacksons,  passing  fall 
value,  and  received  from  them  a  deed  for  the  same,  with  covenants  of  war- 
canty;  that,  at  the  time  the  purchase  was  made,  the  mortgage  had  become 
due  by  reason  of  the  non-payment  of  interest  for  two  years;  tliat  the  Jack- 
sons  refused  to  convey  the  real  estate  to  appellee  subject  to  the  mortgnge,  or 
to  pay  the  same,  or  to  allow  appellee  to  pay  the  same,  for  the  reason,  as 
claimed  by  them,  that  the  mortgage  was  void;  that  although  the  interest  was 
and  is  due  upon  the  mortgage  as  above  stated,  by  reason  of  which  it  was  the 
duty  of  the  auditor  to  make  an  elfort  to  collect  by  foreclosing  the  mortgage, 
he  has  refused  and  still  refuses  to  institute  such  proceedings,  upon  the  ground 
that  the  mortgage  is  void,  and  the  borrower,  Joel  C.  Jackson,  is  insolvent; 
that  the  auditor  also  refuses  to  cancel  the  mortgage;  and  that,  although  void, 
it  is  a  cloud  upon  the  appellee's  title.  The  court  below  overruled  a  demurrer 
to  the  complaint,  rendered  judgment  quieting  the  title  to  the  real  estate,  as 
against  the  moi-tgage  and  ail  claims  under  it,  in  behalf  of  the  auditor  and  his 
successors  in  office,  and  directing  the  clerk  to  cancel  and  discharge  the  mort- 
gage of  record.  Did  the  court  below  err  in  overruling  the  demurrer  to  the 
complaint? 

These  propositions  are  settled  as  the  law  of  this  state,  under  the  statute  in 
force  since  1881:  (1)  A  mortgage  executed  by  a  married  woman  upon  her 
separate. real  estate  to  secure  the  debt  of  her  husband  or  others  is  invalid,  and 
cannot  be  enforced.  (2)  A  mortgage  executed  by  husband  and  wife  upon  real 
estate  owned  by  them  by  entireties,  to  secure  the  payment  of  a  debt  due  from 
the  husband  or  othera,  is  invalid  both  as  to  the  husband  and  wife.  Vogd  v. 
ZHohner,  102  Ind.  55, 1  N.  E.  Bep.  554;  McLead  v.  JEtna  Life  Iru.  Co.,  107 
Ind.  S94,  8  N.  E.  llep.  230;  Dodge  t.  Kinty,  101  Ind.  102;  Cupp  y.  Camp- 
bell, 103  Ind.  213,  2  K.  £.  Rep.  565;  Bngler  v.  Acker,  106  Ind.  228. 6  N.  £. 
Rep.  842;  Jones  v.  Ewing,  107  Ind.  313,  6  N.  E.  Rep.  819.  (8)  Coverture  is 
a  personal  defense,  of  which  third  parties  cannot  avail  themselves  for  their 
own  benefit;  and  hence,  where  a  husband  and  wife  mortgage  real  estate,  and 
afterwards  sell  it,  the  grantee  cannot  avail  himself  of  the  defenses  against  the 
mortgage  that  it  was  executed  to  secure  the  payment  of  a  debt  due  from  the 
husband  alone,  and  tliat,  at  the  time  it  was  executed,  the  husband  and  wife 
owned  the  real  estate  as  tenants  by  entireties.  Bennett  v.  Mattingly,  110 
Ind.  197,  10  N.  E.  Rep.  299;  Mtna  Ins.  Co.  v.  Baker,  71  Ind.  102. 

These  rulings,  we  think,  very  clearly  apply  to  and  govern  the  casein  hear- 
ing. That  appellee  is  not  defending  against  the  mortgage  in  an  action  to 
foreclose  it,  but  is  engaged  in  an  aggressive  move  to  have  it  declared  void  and 
canceled  of  record,  cannot  affect  the  application  of  rules  of  law  above  staled. 
Although  plaintiff  in  the  case,  and  seeking  affirmative  relief ,  appellee  is  none 
the  less  seeking  to  overthrow  the  mortgage  by  a  defense  personal  to  one  of  his 
grantors,  aiid  of  which  he  ciinnot  avail  himself.  It  is  averred  that,  at  the 
time  of  the  sale  to  appellee,  the  grantors,  upon  the  claim  that  the  mortgage 
was  void,  refused  to  sell  the  real  estate  subject  to  the  mortgage,  or  to  pay  or 
to  allow  appellee  to  pay  it  off,  and  deduct  the  amount  from  the  purchase 
money;  and  that,  although  the  mortgage  was  due  by  reason  of  default  in  the 
payment  of  interest,  the  auditor,  admitting  that  it  was  void,  had  refused  to 
5^ncel  it,  or  to  institute  any  proceedings  to  collect  the  amount  due  upon  it 
Admitting  the  facts  so  pleaded  to  be  true,  as  the  demurrer  does,  we  are  un- 
able to  see  bow  they  can  enlarge  the  riglits  on  the  part  of  appellee  to  overthrow 
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the  mortgage,  beyond  what  they  would  have  been  in  the  absence  of  snch  facts. 
The  mortgage  is  payable  to  the  state,  and  the  amount  due  upon  it  is  in  no 
sense  the  property  of  the  county  auditor.  Neither  his  judgment  nor  his  ad* 
missions  as  to  the  validity  of  the  mortgage,  nor  his  laches  in  collecting,  or  at- 
tempting to  collect,  the  amount  due  upon  it,  can  affect  the  rights  of  the 
state. 

Nor  can  the  daim  on  the  part  of  the  grantors,  before  the  sale,  that  the  mort- 
gage was  void,  and  their  refusal  to  allow  appellee  to  pay  it  off  and  deduct  the 
amount  from  the  purchase  money,  clothe  him  with  means  of  overthrowing  the 
mortgage  which  he  would  not  have  had  iu  the  absence  of  such  claim  and  re- 
fusal.   The  demurrer  to  the  complaint  should  have  been  sustained. 

We  may  observe,  in  passing,  that  it  is  not  apparent  to  us  how,  in  any  event, 
this  action  could  be  maintained  against  the  county  auditor.  He  is  not  the 
party  in  interest.  The  mortgage  is  neither  payable  to  nor  owned  by  him.  It 
is  payable  to  the  state.  The  state  is  the  party  in  interest.  The  county  au- 
ditor had  no  authority  to  caneel  the  mortgage  except  upon  payment.  The 
rights  of  the  state  in  and  to  the  mortgage  cannot  be  cut  off  by  the  judgment 
of  a  court  in  an  action  of  this  kind  to  cancel  the  mortgage,  the  state  not  be- 
ing a  party.  The  state  is  not  a  party  here,  and  we  know  of  no  statute  author- 
izing a^uit  against  the  state  in  an  action  of  this  sort.  Appellee  may  be  in  a 
position  to  lose,  but  he  purchased  the  real  estate  with  full  knowledge  of  aU 
the  facts,  and  was  bound  to  take  notice  that  he  could  not  avail  himself  of  a 
defense  to  overthrow  the  mortgage  which  was  personal  to  his  grantors. 

The  judgment  is  reversed  at  appellee's  costs,  and  the  cause  is  remanded, 
with  instructions  to  the  court  below  to  sustain  appellant's  demurrer  to  the 
complaint. 

(Ill  Ind.  387)  «  /w      

Bbed  «.  Chenet. 
(SapretM  Oaurt  of  Indiana.    Jane  80,  1887.) 

1.  Flbaviro — Ambndmkitt  at  Trial. 

Under  Rev.  St.  Iiul.  1881,  H  396,  perinittlng  the  correction  of  mistakes  In  names 
or  descriptions  in  the  discretion  or  the  conrc.  It  is  not  error  for  the  court,  over  ob- 
jection, to  permit  a  defendant,  after  the  evidence  in  chief  has  been  beard,  to 
amend  his  answer  by  changing  the  word  "north"  to  "south"  iu  a  deacription 
therein.' 

3.  Ndisahcb — Abatekbitt— SuBFACB  Waxbb. 

Filling  up  a  culvert,  thereby  caosing  a  highway  to  become  impasaable,  and  con- 
structing a  ditch  so  as  to  collect  the  surface  water  into  a  channel,  and  discliarge  it 
npon  another's  land,  is  a  nuisance  which  the  party  specially  injured  may  abate  by 
restoring  the  culvert,  doing  no  wanton  or  uuneceasary  injury.* 

Appeal  from  circuit  court,  Clinton  county. 

/.  N.  Sims,  for  appellant.  Higginhotham  <fi  Bristow  and  H.  C.  Sheridan, 
for  appellee. 

Mitchell,  J.  Beed  brought  suit  against  Cheney  in  the  court  below,  alleg- 
ing that  the  latter,  by  means  of  certain  excavations,  caused  the  surface  water 
from  lands  adjoining  to  flow  over  and  upon  the  plaintiff's  lands,  thereby  in- 
juring and  destioying  his  growing  crops,  grass,  etc.  The  substance  of  the 
defendant's  answers  was  that  the  plaintiff's  land  lay  on  the  south  and  lower 

'Respecting  the'flow  of  surface  water,  and  the  rights  pertaining  there,  see  Town  of 
Rindge  v.  Sargent,  (N.  HJ  9  Atl.  Rep.  728;  Sowers  v.  Lowe,  (Pa.)  9  Atl.  Rep.  44,  and 
note;  Sabine  &  £.  T.  B.  Co.  v.  Hadnot,  (Tex.)  4  8.  VT.  Rep.  138. 

*  Respecting  the  rights  of  individuals  in  regard  to  nuisances  which  are  public  in  their 
nature,  see  McDonald  v.  City  of  Newark,  (N,  J.)  7  Atl.  Rep.  855;  Broome  v.  New  York 
<fc  N.  J.  Telephone  Co.,  Id.  861 ;  Wheeler  v.  Bedford,  (Conn.)  7  Atl.  Rep.  23;  Palmer 
V.  Logansport  &  R.  C.  O.  R.  Co.,  (Ind.)  8  N.  E.  Rep.  906;  Hogan  v.  Central  Pao.  Ry. 
Co.,  (Cal.)  n  Pac.  Rep.  876,  and  note ;  De  Vaughn  v.  Minor,  (Qa.)  1  a  B.  Rep.  433;  8ny- 
dw  V.  Cabell,  IW.  Va.)  1 8.  E.  Rep.  241, 
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side  of  a  public  highway,  running  east  and  west,  and  that  the  defendant  owned 
a  body  of  land  lying  west  of  that  owned  by  the  plaintiff.  It  was  averred  that 
the  natural  course  of  the  surface  water  from  the  upper  land  had  been,  from 
time  immemorial,  through  a  culvert,  lawfully  constructed  and  maintained  in 
the  public  highway,  over  and  upon  plaintiff's  land;  and  that  the  plaintiff, 
prior  to  the  grievances  complained  of,  had  wrongfully  entered  upon  the  high- 
way, and  filled  up  and  destroyed  the  culvert,  and  had,  without  right,  con- 
structed a  ditch  westward,  in  and  along  the  highway,  through  some  elevated 
ground  lying  between  the  plaintiff's  and  defendant's  lands,  thereby  conduct- 
ing the  surface  water,  which  had  been  accustomed  to  flow  through  the  culvert 
onto  the  plaintiff's  land,  out  of  its  natural  course,  and  discharging  it,  through 
the  ditch  so  constructed,  in  a  body  onto  the  defendant's  lands.  The  defendant 
charged  that  the  authorities  having  the  highway  in  control  reconstructed  the 
Culveit  again  and  again,  but  that  the  plaintiff  as  often  destroyed  the  same; 
that  the  destruction  of  the  culvert  caused  the  water  to  stand  upon  the  high- 
way, thereby  rendering  it  practicably  impassable  on  occasions  of  high  water, 
and  that  the  construction  of  the  ditch,  by  means  of  which  the  water  was  dis- 
charged upon  the  defendant's  land,  inflicted  great  damage  and  loss  upon  the 
defendant.  The  defendant  alleges  that  he  had  frequent  occasion  to  use  the 
public  highway,  that  being  the  most  direct  way  to  his  post-otBce  and*market 
town;  and  that  with  the  consent  of  the  road  supervisor,  who  furnished  the 
lumber  therefor,  he  restored  the  culvert  across  the  highway,  as  it  had  been 
previously  constructed  and  maintained,  so  as  to  permit  the  water  to  escape 
and  foHow  its  usual  course,  which  he  alleges  is  the  identical  trespass  and  in- 
jury complained  of. 

The  first  error  suggested  is  that  the  court  during  the  progress  of  the  trial, 
and  after  the  evidence  in  chief  had  been  heard,  permitted  the  defendant,  over 
objection,  to  amend  his  answers  by  changing  the  word  "north"  to  "south"  in 
those  places  where  it  was  used  in  describing  the  highway.  There  is  no  merit 
in  this  objection.  The  amendment  was  made  in  conformity  with  section  396, 
Bev.  St.  1881,  which  authorizes  the  court  at  any  time,  in  its  discretion,  and 
upon  such  terms  as  may  be  deemed  proper,  in  furtherance  of  justice,  to  direct 
a  mistaice  in  name  or  description,  etc.,  to  be  corrected. 

The  objections  to  the  answers  are  not  well  taken.  They  present  a  sufficient 
defense  to  the  complaint.  While  it  is  true  that,  upon  the  boundaries  of  his 
own  land,  notinterfering  with  any  natural  water-course,  the  owner  may  erect 
such  barrier  as  he  may  deem  necessary  to  keep  off  surface  water  or  overflow- 
ing floods  coming  from  or  across  adjacent  lands,  he  may  not  divert  surface 
water  from  its  natural  course  by  collecting  into  a  channel,  and  discharging 
upon  the  lands  of  his  neighbor.  WeU  v.  City  of  Madison,  75  Ind.  241,  and 
eases  cited.  Nor  had  the  plaintiff  the  right  to  fill  up  and  destroy  a  culvert, 
lawfully  made  in  a  highway  for  its  protection,  thereby  rendering  the  high- 
way impassable.  It  must  be  presumed  that,  if  the  original  construction  uf 
the  culvert  in  the  highway  resulted  in  damage  to  the  plaintifTs  land,  such 
damages  were  assessed  and  paid  in  the  manner  pointed  out  by  the  statute. 
At  all  events,  filling  up  the  culvert,  thereby  causing  the  highway  to  become 
impassable,  and  constructing  a  ditch  and  collecting  thesuiiace  water  into  a 
channel,  and  discharging  it  in  a  body  upon  the  defendant's  land',  was  the  cre- 
ation of  a  nuisance,  which  affected  the  defendant  in  such  a  manner  as  enti- 
tled him  to  abate  it  by  restoring  the  culvert,  doing  no  wanton  or  unnecessary 
injury.  Mayhew  v.  Bums,  103  Ind.  328,  2  N.  E.  Rep.  793;  StaU  v.  Flan' 
nagan.&I  Iiid.  140;  City  of  Indianapolis  v.  Miller,  27  Ind.  894;  Cooley, 
Torts,  46.  Where  a  person  sustains  special  injury  from  a  nuisance,  even 
though  it  be  apublic  nuisance,  if  the  injury  be  such  as  would  sustain  an  action 
at  law,  the  person  injured  may  abate  tlie  nuisance  to  an  extent  necessary  to 
protect  his  rights,  and  prevent  a  recurrence  of  the  injury.    Wood,  2f  uis.  §  733. 

The  answers  iillege,  and  the  demurrers  admit,  that  the  culvert  was  restored 
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with  the  eonaent  of  the  road  snpervisdr,  and  that  it  was  in  all  respects  such  a 
culvert  as  liad  been  maintained  for  an  indeflnite  period  in  the  highway  by  the 
ixjad  superviSoi-8,  before  it  was  wrongfully  destroyed.  The  answers  were  in 
all  respects  sutiicient.  The  plaintiff  replied  by  a  general  denial,  and  also  un- 
dertoolc  to  reply  specially  a  prescriptive  right  to  carry  the  surface  water  west- 
ward along  a  ditch  in  the  lilghway  ob  and  over  the  defendant's  lands.  Tlie 
special  replies  were  held  insufficient.  These  replies  made  no  effort  to  justify 
tlie  destruction  of  the  culvert  in  the  highway  by  the  plaintiff.  The  answers 
sliow  that  all  the  defendant  did  was  to  restore  the  culvert,  with  the  consent 
of  the  rotid  supervisor.  If,  therefore,  we  should  concede  that  the  plaintiff  bad 
a  prescriptive  riglit  to  maintain  the  ditch  as  alleged  in  his  reply,  it  would  not 
folldw  that  the  defendant  was  liable  for  restoring  the  culvert  in  the  manner 
described  i  n  liis  answers.  There  is  nothing  to  show  that  the  defendant  in  any 
manner  interfered  with  the  ditch  into  and  through  which  the  appellant  claims 
he  has  a  prescriptive  riglit  to  have  the  surface  water  flow.  All  that  the  de- 
fendant did,  if  tiis  answers  be  true,  was  to  restore  tlie  culvert,  which  it  ia 
alleged  the  appellant  wrongfully  subverted,  and  to  this  feature  of  the  answers 
the  replies  make  no  response.  The  evidence  was  all  admissible  under  the  gen- 
eral denial,  and  iu  any  event  there  was  no  harmful  error  in  the  rulings  upon 
the  pleadings. 

The  foregoing  are  the  only  questions  discussed.    Having  found  no  error, 
the  judgment  is  amrmed,  with  costs. 


(lU  Ind.  408) 

Stebnb  v.  Vert  and  others. 
(Supreme  Omrt  of  Indiana.    June  80,  1887.) 

1.  ApPKAL — InOONSIEtTKNT  PORITIONS. 

A  vnrcy  (.-aunot  accept  the  benefits  of  an  adjudication  and  then  all^e  It  to  be  er- 
roneous upon  appeal ;  following  Sterne  v.  Vert,  108  Ind.  'JSi,  9  N.  E.  Rep.  127. 

2.  New  Trial  as  or  Kioht — Titli  to  Real  Estatb — Whbr  not  Ihtolvbd. 

Where  a  anit  is  brought  merely  for  the  foreclosure  of  a  mortgage,  and  the  cross- 
eoni]ilaint  seeks  nothing  more  than  the  cancellation  of  such-  mortgage,  and  the 
quieting  of  title  as  to  the  same,  the  title  to  real  estate  la  not  iuvolved  in  such  a 
scntie  that  a  new  trial  as  of  riglit  may  be  demanded. 

Appeal  from  circuit  court,  Hamilton  county. 

Kane  &  Davis,  for  appellant.    F.  M.  Trissall,  for  appellees. 

Mitchell,  J.  The  facts  involved  are  stated  in  Sterne  v.  Vert,  108  Ind. 
232,  9  K.  £.  Rep.  127.  The  appellant  having  obtained  a  decree  foreclosing  a 
mortgage  upon  two  of  three  separate  parcels  of  land,  it  was  there  held  tliat, 
having  sold  the  tracts  upon  which  she  bad  obtained  the  decree,  she  was  thereby 
estopped  from  prosecuting  an  appeal  to  this  court  to  secure  a  reversal  of  the 
judgment  aa  to  the  third  tract  in  respect  to  which  the  decree  was  adverse  to 
her.  After  the  appeal  was  dismissed,  the  appellant,  having  filed  the  proper 
undertaking  for  costs  within  a  year  from  the  rendition  of  the  original  judg- 
ment, moved  the  court  for  a  new  trial,  as  a  matter  of  right,  in  respect  to  the 
judgment  quieting  the  appellees'  title  as  against  the  mortgage  on  the  40-acre 
tract.  The  defendants  appeared  in  the  court  below  by  their  guardian  ad 
litem,  and  were  permitted  to  show,  in  opposition  to  the  motion  and  applica- 
tion for  a  new  trial,  as  a  matter  of  right,  that,  since  the  rendition  of  the  orig- 
inal judgment  and  decree,  the  plaintiff,  by  virtue  of  the  decree  in  her  favor, 
had  sold  two  of  the  triicts  of  land  involved  in  the  litigation,  and  tliat  she  had 
realized  from  suchsale  $1,050,  which  had  been  credited  upon  the  decree.  The 
court  thereupon  overruled  the  motion  for  a  new  trial.  From  this  ruling  the 
appeal  now  before  us  is  prosecuted. 

The  appellees  have  appeared  in  this  court,  and  by  an  answer  bring  up  oo 
the  record  substantially  the  facta  exhibited  to  the  cotirt  below,  which  are,  in 
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Bobstanoe,  the  sams  aa  thcee  upon  which  the  former  appeal  was  dismissed. 
Upon  tlie  facts  so  brought  forward,  they  again  move  to  diamiss  the  appeal. 
The  record  before  xa  shows  the  facts,  and  the  same  reasons  which  induced 
the  former  dismissal  are  operative  to  produce  a  iilce  result  upon  the  motion 
now  made.  It  may  be  well  to  remark,  the  suit  having  been  brought  for  the 
foreclosure  of  a  mortgage,  and  tlie  cross-complaint  having  asked  nothing  more, 
in  effect,  than  the  cancellation  of  the  mortgage  in  suit,  and  that  the  cross- 
complainant's  title  should  be  quieted  in  respect  to  the  mortgage,  the  case  was 
not  one  which  involved  the  title  to  real  estate  in  such  sense  that  a  new  trial  as 
a  matter  of  right  whs  allowable.  Voss  v.  Eller,  109  Ind.  260, 10  N.  £.  Jclep.  74. 
The  appeal  is  dismissed,  at  appellant's  costs. 


(121  m.  2G0) 

Frane  and  others  e.  HvmesasY  and  others. 
(Suprtme  Court  <tf  UlinoU.    June  20,  1887.) 

1.  Appzal — JuHiSDicnoH — Freehold. 

In  an  attachment  proceedinK  in  which  certain  land  was  levied  npon,  the  wife  of 
the  defendant  filed  a  plea  of  interpleader,  claiming  to  be  the  owner  of  Che  land  in 
fee-simple,  ffeld,  upon  motion  to  dismiss  on  the  groond  that  a  freehald  was  not 
involvra,  that  by  the  issue  in  the  action  the  title  was  directly  involved,  and  the 
motion  must  be  denied. 

2.  FBAUDrrLENT  CONTETAHCE — TSANSAOTIONB  BETWEEN  HOSBAND  AND  WlFB. 

The  wife  of  a  defendant  in  attachment  proceodings  claimed  title  in  fee'simple  to 
the  land  attached.  The  hnsband  owned  the  land  up  to  November  17,  1885.  Upon 
that  date  he  and  his  wife,  both  Icnowing  at  the  time  that  his  firm  was  embarrassed, 
made  a  deed  of  the  land  to  one  Boss,  and  November  18,  188S,  itoss  deeded  back  to 
the  wife.  Both  deeds  were  made  during  tiie  night  of  November  17th,  and  narly 
morning  of  November  18th,  and  no  consideration  passed  between  any  of  the  parties. 
Defendant  and  clainmnt  averred  that  the  conveyance  was  to  pay  a  bona  fide  indebt- 
edaess  due  the  wife  by  the  following  transaction :  In  1873  he  agreed,  in  considera- 
~  tion  of  certain  land  conveyed  to  him,  that  he  owed  her  $1,000.  He  paid  $1,900  for 
the  land  attached,  and  in  1886  made  this  conveyance  in  satisfaction  of  the  former 
obligation.  No  notes  were  given  to  her,  and  no  previous  payments  were  made,  nor 
was  it  treated  as  a  subsisting  indebtedness  until  defendant  was  failing,  ffeld,  that 
the  facts  showed  that  the  conveyance  was  to  defraud  creditors,  and  did  not  indicate 
.such  an  obligation  and  payment  thereof  as  would  sustain  the  claimant's  pretenaa 
tliatshe  was  a  bona  fide  preferred  creditor.* 

Error  to  Saline  circuit  court. 

Boyer  &  Choisser,  for  plaintiffs  in  error.  George  C.  Ross  and  Chtu.  H. 
Layman,  for  defendants  in  error. 

Cbaio,  J.  This  was  an  action  of  attachment  brought  by  Abraham  Frank 
and  otbera,  a  firm  doing  business  under  the  name  and  style  of  A.  Frank  & 
Sons,  against  T.  H.  Humphrey,  L.  B.  King,  and  A.  B.  King,  partners  doing 
business  under  the  name  and  style  of  T.  H.  Humphrey  &  Ck>.  The  writ  of  at- 
tachment was  issued  on  the  twentieth  day  of  Kuvemb^,  1885,  andon  the  same 
day  the  sheriff  of  Ferry  county  levied  on  the  land  in  controversy  as  the  prop- 
erty of  L.  B.  King.  The  action  was  dismissed  as  to  T.  H.  Humphrey  and  A. 
B.  King,  and  the  defendant  L.  B.  King  filed  a  plea  in  abatement,  denying  the 
allegations  in  the  affidavit  upon  which  the  attachment  was  issued,  upon  which 
issue  was  joined.  Bora  J.  King  appeared,  and  obtained  leave  to  file  a  plea  of 
interpleader.  In  her  plea,  filed  under  leave  of  court,  she  claimed  to  be  the 
owner  in  fee-simple  of  the  lands  levied  upon  under  the  writ.  Upon  this  plea 
issue  was  joined.  On  the  nineteenth  day  of  March,  1886,  an  agreement  was 
made  by  the  parties  as  follows:  "Tliat  the  issues  upon  the  said  interpleader  of 
I>ora  J.  King  be  tried  by  the  court  without  a  jury,  and  that,  if  the  said  issues 
on  said  interpleader  of  said  Dora  J.  King  be  found  for  lier,  then  the  attach- 
ment against  said  L.  B.  King  shall  be  quashed;  but  if  the  said  issues  upon  said 

'See  note  at  end  of  case. 
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interpleader  be  found  against  the  said  Dora  J.  King,  then,  and  in  that  case,  the 
court  shall  find  the  issues  on  the  plea  in  abatement  (to  the  attachment  writ^ 
filed  by  said  L.  B.  King  for  the  plaintiffs  A.  Frank  &  Sons,  and  against  said 
L.  B.King." 

Under  the  stipulation  the  evidence  of  the  respective  parties  was  introduced, 
and  the  court  found  the  issue  as  to  the  title  of  the  property  in  favor  of  Dora 
J.  King,  and  quaslied  the  attachment,  and  entered  judgment  against  the  plain- 
tiffs for  costs,  to  reverse  which  the  plaintiffs  in  the  action  sued  out  this  writ 
of  error.  The  defendant  in  error  has  entered  a  motion  to  dismiss  the  actioi) 
on  the  ground  that  a  freehold  is  not  involved,  and  this  motion  will  first  be 
considered. 

The  plaintiffs  in  the  action  claimed  that  the  land  upon  which  they  levied  be- 
longed  to  L.  B.  King.  Dora  J.  King,  who  was  not  a  party  to  the  suit,  ap- 
peared, as  she  had  a  right  to  do  under  section  29,  Bev.  St.  1874,  p.  157.  and 
interpleaded.  In  the  plea  it  was  averred  that  she  was  the  owner  in  fee-sim- 
ple of  the  property  attached  under  this  plea.  The  question  to  be  determined 
from  the  evidence  was  whether  the  title  to  the  property  attached  was  in  Dora 
J.  King,  or  in  L.  B.  King,  the  defendant  in  attachment. 

The  case  presented  was  one  of  title,  and  nothing  else.  No  other  question 
was  presented  by  the  pleadings,  and  the  evidence  Introduced  was  aU  directed 
to  the  question  of  title.  The  plaintiffs  Claimed,  on  the  one  hand,  that  the  title 
to  the  lands  attached  was  in  L.  B.  King,  while  on  the  other  hand  the  defend- 
ant Dora  J.  King  insisted  that  she  was  .the  absolute  owner  of  the  property, 
and  that  the  title  was  in  her  name.  We  think  it  a  plain  proposition  that,  as 
the  title  was  directly  in  issue  under  the  pleadings  and  evidence,  a  freehold 
was  involved.  But  the  question  is  not  a  new  one  in  this  court.  The  same 
question  arose  in  Monroe  v.  Van  Meter,  100  lU.  350,  and  we  held  that  a  free- 
hold was  involved.  Several  cases  have  been  cited  wlier^  we  held  a  freehold 
was  not  involved  on  a  bill  filed  to  foreclose  a  mortgage,  and  also  where  a 
creditors'  bill  was  filed  to  set  aside  a  fraudulent  conveyance;  but  they  have  no 
bearing  in  this  case.    The  motion  to  dismiss  will  be  overruled. 

The  next  and  only  remaining  question  presented  by  the  record  is  whether 
the  finding  x>f  the  court  that  Dora  .T.  King  owned  the  property  in  controversy 
is  sustained  by  the  evidence.  There  is  no  dispute  in  regard  to  the  fact  that 
L.  B.  King  owned  the  land  up  to  November  17,  1885.  On  this  date  be  and. 
his  wife,  Dora  J.  King,  executed  a  deed  purporting  to  convey  to  J.  W  .Ross, 
and  on  the  eighteenth  day  of  November,  J.  W.  Ross  conveyed  back  to  Dora 
J.  King.  At  the  date  of  this  transaction,  as  the  execution  of  t>oth  deeds  may 
be  treated  as  one  transaction,  the  firm  of  T.  H.  Humphrey  &  Co.  was  indebted 
ten  or  eleven  thousHnd  dollars,  and  the  only  assets  of  the  firm  consisted  of  a 
stock  of  goods  worth  from  four  thousand  to  four  thousand  five  hundred  dol- 
lars. The  firm  was  in  failing  circumstances.  No  real  estate  was  owned  by 
any  member  of  the  Ann,  except  the  land  King  conveyed  to  his  wife.  King 
testified  that  he  knew  that  he  was  embaiTas8e>d,  and  it  was  really  on  this  ac- 
count that  he  made  the  deed  to  his  wife.  Several  judgments  were  entered 
against  the  firm  on  the  day  the  deed  was  executed.  Dora  J.  King  knew  that 
the  firm  was  in  trouble  before  she  secured  a  conveyance  of  the  land,  as  she 
admits  in  her  evidence.  No  consideration  passed  from  Boss  to  King  for  the 
first  conveyance,  nor  was  there  anything  paid,  or  agreed  to  be  paid,  by  Dora 
J.  King  to  Boss  for  the  second  conveyance.  The  deeds  were  made  in  the 
night-time;  the  first  one  between  9  and  12  o'clock,  and  tlie  second  one  be- 
tween 12  and  S  o'clock,  both  in  the  same  night.  Under  the  facts  as  estab- 
lished by  the  evidence,  it  is  claimed  by  appellants  that  the  conveyance  to  Dora 
J.  King  was  made  with  tlie  intent  to  defraud  creditors,  and  that  the  title  to 
the  land  did  not  pass  to  her:  while,  on  the  other  hand,  it  is  claimed  that  Dora 
J.  King  was  a  creditor  of  lier  husband,  and,  although  he  was  in  failing  cir- 
cumstances, he  had  a  right  to  prefer  her.  The  law  is  well  settled  that  adebtor 
v.l2N.E.no.8 — i6 
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in  failing  circumstances  may  prefer  one  creditor  to  the  exclusion  of  others, 
when  he  does  so  in  good  faith  for  a  valuable  consideration;  and  the  wife  may 
be  preferred  by  the  husband,  if  she  is  a  bonaflde  creditor,  and  the  conveyance 
is  made  in  good  faith,  and  based  upon  a  valuable  consideration.  Tomlinson 
\.  Matthews,  98  111.  178. 

Does  the  evidence  introduced  on  the  trial  bring  Dora  J.  King  within  the 
rule  indicated?  On  this  branch  of  the  case,  L.  B.  King  testified  that  when 
be  married  his  wife,  in  1869,  she  owned  a  tract  of  land,  which,  in  1873,  he 
traded  for  another  tract,  and  "paid  $200  to  boot."  The  deed  was  taken  in 
his  name,  his  wife  saying:  "You  can  have  the  deed  made  to  you,  and  you 
can  owe  me  one  thousand  dollars."  The  witness  also  testified  that  he  after- 
wards sold  the  land  for  $1 ,600,  and  used  the  money  in  payment  for  the  land  at- 
tached, which  he  purchased  for  81.900,  and  held  the  title  until  it  was  conveyed 
to  his  wife,  November  17,  1885.  The  evidence  of  King  was  corrobomted  by 
his  wife.  We  do  not,  however,  regard  the  evidence  sufficient  to  establish  the 
fact  that  Dora  J.  King  was  a  bona  fide  creditor,  and  that  the  conveyance  was 
made  in  good  faith.  The  claim  is  that  the  husband  became  indebted  to  the 
wife  in  the  sum  of  $1,000  in  1873.  No  note  was  ever  given  for  the  alleged 
indebtedness,  nor  was  any  interest  ever  paid  on  the  debt,  nor  was  it  treated 
as  a  valid  indebtedness  until  King  was  in  the  act  of  failing.  Had  King  been 
prosperous  in  business,  it  is  not  probable  that  this  alleged  debt  would  ever 
have  been  thought  of  or  hesird  of.  But,  however  that  may  be,  where  the 
husband  undertakes  to  prefer  his  wife  to  the  exclusion  of  other  creditors,  the 
pniof  should  be  clear  and  satisfactory  that  the  wife  has  a  valid  subsisting 
debt,  one  which  is  to  be  enforced,  and  payment  exacted,  regardless  of  the 
fortune  or  misfortune  of  the  husband.  Such  was  not  the  character  of  this 
debt.  A  party  who  has  a  valid  claim  against  another  does  not,  as  a  general 
rule,  suffer  the  claiip  to  stand  for  a  period  of  12  years,  without  even  taking 
a  note,  without  calling  for  interest,  and  without  security,  doing  nothing 
whatever  to  collect  or  secure  the  claim.  Such  is  not  the  manner  in  which 
business  U  done  where  a  viilid  bonaflde  debt  is  in  existence. 

We  think  it  is  plain,  from  the  evidence,  that  the  deed  was  made  for  the 
purpose  of  placing  the  property  beyond  the  reach  of  creditors,  and,  as  such,  it 
was  fraudulent. 
.   Thejudgment  of  the  circuit  court  will  be  reversed,  and  the  cause  remanded. 

NOTE. 

CoKVRyAitcE  FBOM  Hdrband  TO  WiFB.  A  Conveyance  to  a  wife,  in  payment  era  debt 
owing  to  her  by  lier  husband,  is  not  a  voluntary  conveyance,  nor  fraudulent  with  re- 
spect to  his  other  creditors.  Gibson  v.  Bennett,  (Me.)  9  Atl.  Rep.  727;  Heathv.  Slocuni, 
(Pa.)  Id.  259;  Lyon  v.  Ziiiimer,  note,  30  Fed.  Rep.  401;  Dice  v.  Irvin,  (Ind.)  11  N.  E. 
Kep.  488;  Iowa  aty  Bank  v.  Weber,  (Iowa,)  33  N.  W.  Rep.  606;  German-American 
Seminary  v.  Saenger,  (Mich.)  Id.  301;  Brickley  v.  Walker,  (Wis.)  82  N.  W.  Rep.  773; 
Chapman  v.  Summerfield,  (Kan.)  14  Pac.  Sep.  235;  Miller  v.  Kruger,  (Kan.)  13  Pac. 
Rep.  641. 

Where  there  is  no  evidence  of  any  previous  agreement  for  the  repayment  of  the 
money,  the  wife  will  be  held  to  have  no  legal  claim  against  the  husband  therefor,  and 
will  not  be  permitted  to  appropriate  his  property,  nomitially  In  payment  therefor,  to 
the  exclusion  of  his  bona  fide  creditors.  JacKson  v.  Beach,  (N.  J.)  9  Atl.  Rep.  38U; 
Hanson  v.  Manley,  (Iowa,)  33  N.  W.  Rep. 357;  Wake  v.  Griffin,  (Neb.)  2  N.  W.  Rep.  461. 

As  to  the  burden  of  proof  in  controversies  between  a  married  woman  and  the  cred- 
itors of  her  husband,  see  Brickley  v.  Walker,  (Wis.)  32  N.  W.  Rep.  773,  and  note ;  Burt 
V.  Timmons,  (W.  Va.)  2  8.  E.  Rep.  780. 

As  to  fraudulent  convevances  between  husband  and  wife,  see  Foster  ▼.  Knowles,  (N. 
J.)  7  Atl.  Rep.  295,  Milholland  v.  Tiffany,  (Md.)  2  Atl.  Rep.  831,  and  note;  Knight  v. 
Kidder,  (Me.)  1  Atl.  Rep.  142.  and  not«;  Piatt  v.  Schreyer,  26  Fed.  Rep.  87.  and  note; 
Ho  )ser  v.  Hunt,  (Wis.)  28  N.  W.  Rep.  442;  Farmers'  Nat.  Bank  v.  Warner,  (Iowa,)  Id. 
47 ;  WiU  V.  Osburn,  (Va.)  2  8.  E.  Rep.  33;  Webb  v.  Ingham,  (W.  Va.)  1 S.  K.  Bep.  816. 
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on  ni.  288) 

St.  Lottis  Bridok  Co.  v.  Citt  of  East  St.  Loms  and  others. 

(Supremt  Cowt  of  lUinoit.    June  20,  1887.) 

1.  TAXABI.B  PHOPKimr—BBirGB— Limits  of  City  and  State. 

As  the  corporate  limits  of  East  St.  Lonis  and  the  boundary  of  the  state  of  Illinois 
extend  to  tlie  center  of  the  channel  of  the  Mississippi,  all  that  portion  of  a  bridge, 
and  the  approaches  thereto,  lying  within  these  limits,  whether  over  the  waters  of 
the  river  or  the  streets  of  the  city,  are  taxable  to  the  same  extent  aa  other  real  prop- 
erty in  the  city. 

2.  Sahk. 

Tlie  fact  that  the  bridge  company  receives  no  material  benefit  from  taxes  paid, 
and  the  municipal  protection  and  provisions  as  to  lights,  water,  cleaning  of  streets, 
police  protection,  etc,  is  not  saffldent  objection  to  a  tax  levied  for  corporate  pur- 
poses. 

Error  to  St.  Clair  circuit  court. 

B.  <6  Q.  A.  Koemer,  for  plaintifFa  in  error.  CTiarlea  W.  Thomas,  for  de- 
fendant in  error. 

Shope,  J.  This  was  a  bill  for  Injunction  to  restrain  tlie  collection  of  the 
city  taxes  levied  and  assessed  by  the  corporate  auttiorities  of  ttie  city  of  East 
St.  Louis  for  the  year  lfci85,  upon  all  that  part  of  the  bridge  across  the  Missis- 
sippi, and  connecting  the  cities  of  East  St.  Louis  and  St.  Louis,  between  the 
west  line  of  Front  street,  in  the  city  of  East  St.  Louis,  and  the  middle  of  the 
Idlssissippi  river.  FlaintifC  in  error,  a  corporation  existing  under  the  laws 
of  the  state  of  Missouri,  became  the  owner  of  the  bridge  and  its  approaches 
in  1879,  and  as  such  owner  exhibited  this  bill  in  the  circuit  court  of  St.  Clair 
county,  where,  on  demurrer  being  interposed,  the  bill  was  dismissed,  and  the 
record  is  brought  to  this  court  by  writ  of  error.  It  appears  from  the  bill  that 
the  "bridge  and  approaches  are  within  the  city  limits  of  the  city  of  East  St. 
Louis,  which  extend  westward  to  the  boundary  line  of  the  state,  to-wit,  the 
middle  of  the  Mississippi  river;  but  that  a  great  part,  and  the  most  valuable 
part,  of  said  bridge  structure,  is  west  of  the  east  bank  of  the  Mississippi  river, 
and  west  of  the  western  line  of  Front  street,  in  the  city  of  East  St.  Louis, 
and  is  in  and  over  the  Mississippi  river,  and  upon  territory  not  in  any  way 
Improved,  or  even  improvable,  on  the  part  of  the  said  city  of  East  St.  Louis;" 
that  in  1874  the  assessor  of  St.  Clair  county  made  a  survey  of  the  bridge-aud 
approaches,  and  duly  recorded  the  same,  by  which  it  appeared  that  the  bridge 
structure,  for  tax  purposes,  extended  to  a  point  taken  to  be  the  middle  of  the 
Mississippi  river,  and  that  since  tliat  time  the  bridge  structure  had  been  reg- 
ularly assessed  as  real  estate  by  the  St.  Clair  county  assessor,  and  since  that 
county  adopted  township  organization,  by  the  township  assessor,  for  state, 
county,  township,  school,  road,  and  bridge  and  city  purposes,  and  such  taxes 
paid  by  plaintifl  in  error;  that  the  assessed  valuation  of  the  bridge  and  ap- 
proaches within  the  state  of  Illinois  for  1885,  as  equalized,  was  $946,000,  and 
the  taxes  assessed  thereon  for  that  year  aggregated  $27,500,  of  which  $15,136 
was  the  city  taxes  of  the  city  of  East  St.  I^uis.  From  an  exhibit  to  the  bill 
it  appears  that  the  timber  and  iron  trestle  approaches  to  the  bridge  extend 
8,348  feet,  passing  in  its  course  across  and  over  a  number  of  streets  and  ave- 
nues within  the  city  of  East  St.  Louis;  that  this  approach  joins  the  main 
bridge  at  a  point  about  the  western  line  of  Front  street,  in  that  city,  a  street 
parallel  with  the  water-line  of  the  Mississippi  river;  that  the  bridge  proper 
begins  at  a  point  252)-  feet  east  of  the  ordinary  water-line  of  the  river;  and 
that  from  such  water-line  to  the  center  of  the  second  span  of  the  bridge  the 
distance  is  762^  feet, — that  is  to  say,  the  length  of  the  approach  is  3,348,  and 
the  bridge  proper,  and  within  the  limits  of  the  city,  is  1,U15  feet. 

It  is  averred  in  the  bill  that  the  Mississippi  river  is  a  navigable  stream,  that 
that  part  of  the  bridge  eastward  of  the  western  boundary  of  the  state  and  city, 
in  and  over  the  Mississippi  river,  and  on  land  covered  by  that  river,  which,  for 
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that  reason,  could  never  be  used  by  the  city  for  any  purposes  of  improyement, 
is  three  timee  more  valuable  than  that  psirt  of  the  bridge  structure  within  the 
improved  and  improvable  part  of  the  city, — that  is  to  say,  the  8,600^  feet  of 
bridge  and  approaches  to  the  eastward  of  the  water-line  of  the  river  is  only 
one-fourth  as  valuable  as  the  762f  feet  of  the  bridge  proper,  from  the  water- 
line  of  the  river  to  the  state  boundary,  (the  center  of  the  second  span  of  the 
bridge.)  The  further  averment  is  that  in  the  preceding  10  years  plaintiff  in 
error  hjis  paid  city  taxes  upon  such  bridge  structure  to  the  amount  of  f  125,- 
000.  That  it  has  not,  during  that  time,  derived  any  protection  for  any  part 
of  the  bridge  structure  from  the  municipal  corporation,  nor  has  a  dollar  of  the 
heavy  taxes  it  has  paid  to  tlie  city  been  by  the  city  spent  for  the  use  or  protec- 
tion of  the  bridge.  That  plaintiff  in  error  has,  at  heavy  expenses,  lighted  the 
bridge  and  approaches;  policed  it  with  its  own  police  force;  built  and  main- 
tained its  own  water-works, — laying  pipes,  erecting  water  and  Ore  plugs,  not 
only  on  its  own  structure,  but  under  and  along  the  streets  of  the  city;  main- 
tained its  own  apparatus  for  extinguishing  tires,  the  city  having  no  fire  de- 
partment; sprinkled  the  bridge  and  approaches;  clesined  its  roadway,  andtlie 
city's  s.rects  and  dykes  leading  to  the  bridge,  to  accommodate  the  team  bridge 
traffic;  employed  physicians,  and  provided  hospital  accommodations  for  its  in- 
jured employes, — the  city  having  no  public  hospital,  dispensary,  or  physician. 
And  finally  averring  the  insolvency  of  the  city,  and  that  as  to  all  that  part  of 
the  bridge  beyond  the  western  line  of  Front  street,  and  which  is  situated  in 
and  over  the  Mississippi  river,  the  city  tax  was  illegally  and  nnconstitution- 
ally  levied ;  and  that  such  illegal  tax  was  equal  to  three-fourths  of  the  whole 
city  tax  levied  upon  the  bridge  structure,  viz.,  three-fourths  of  $15,186.  equal- 
ing 911.352. 

While  the  legality  of  the  city  tax  levied  by  t,.ie  corporate  aathorities  of 
East  St.  Louis  for  the  year  1885  upon  all  that  pait  of  the  bridge  of  plaintiff 
in  error  east  of  the  middle  of  the  Mississippi  river,  and  west  of  the  west 
line  of  Front  street  in  tliat  city,  is  challenged,  it  is  conceded  by  the  bill,  and 
by  counsel  for  plaintiff  in  error  in  printed  argument,  that  the  western  bound- 
ary of  the  state  of  Illinois  is  the  middle  of  the  Mississippi  river;  and  also  that 
the  corporate  limits  of  East  St.  Louis  extend  westward  to  the  boundary  line  of 
the  state.  And  such  is  the  fact.  1  Charters  &C!onstitutions,  436;  Consts.  111. 
1818, 1848,  1870;  Charter  of  East  St.  Louis,  March  26,  1869,  (1  Priv.  Laws 
1869,  p.  886,  art.  1,  §  2.) 

The  bill  proceeds  upon  the  theory  and  assumption  that  the  middle  of  the 
Mississippi  river,  and  consequently  the  state  boundary  and  western  limit  of 
the  city,  is  the  point  established  by  the  assessor  of  St.  Clair  county  in  his 
survey  of  the  bridge  structure  for  taxation  in  1874.  namely,  a  point  indicated 
by  the  middle  of  the  second  span  of  the  bridge  proper,  and  distant  to  the 
westward  from  the  water-line  on  the  east  shore  of  the  river,  at  the  ordinary 
stage  of  water,  762j^  feet,  or  from  the  west  line  of  Front  street  about  1,015 
feet.  It  does  clearly  appear  from  the  bill  that  from  the  time  the  bridge  was 
surveyed  by  the  assessor  of  St.  Clair  county,  in  1874,  (which  was  the  same 
year  the  bridge  was  completed  and  opened  to  traffic,)  the  municipal  authori- 
ties of  St.  Clair  county  and  of  the  city  of  East  St.  Louis  have  asserted  the 
correctness  of  that  survey  by  levying  the  taxes  for  state,  county,  township, 
school,  road,  and  bridge  and  city  purposes  upon  all  that  part  of  the  bridge 
and  approaches  lying  eastward  of  the  middle  of  the  second  span  of  the  bridge, 
and  that  the  plaintiff  in  error,  and  those  from  and  through  whom  it  derives 
title  to  the  bridge,  have  acquiesced  therein,  by  paying  such  taxes  to  and  in- 
cluding the  levies  for  the  year  1884.  The  state  boundary  at  this  point,  a& 
also  the  western  limit  of  the  city,  is  not,  therefore,  in  dispute. 

Bnt  the  contention  of  plaintiff  in  error  is — First,  that  because  the  territory 
within  the  corporate  limits  of  the  city  of  East  St.  Louis  to  the  westward  of 
the  west  line  of  Front  street  is  so  situated,  by  being  covered  by  the  waters  of 
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this  navigRble  river,  that  it  is  "not  in  any  way  improved  or  even  improvable 
on  the  part.of  said  citv,"  therefore  a  enperatructure  restiiig  on  abutments  and 
piers  imbedded  in  such  territory,  however  valuable,  cannot  be  taxed  for  mu- 
nicipal corporate  purposes;  and,  second,  that,  in  the  10  years  preceding  tlie 
filing  of  this  bill,  plaintiff  in  error  had  paid  to  this  municipal  coloration  taxes 
to  the  amount  of  $125,000,  no  part  of  which  had  been  expended  by  the  city 
in  affording  protection  to  the  property  thus  taxed,  and  therefore  it  could  not 
tax  this  property  for  municipal  corporate  purposes. 

The  charter  of  the  city  of  East  St.  Louis  vests  the  municipal  corporation 
with  power  to  levy  taxes  upon  property  within  Its  corporate  limits  for  corpo- 
rate purposes.  This  is  neither  denied  nor  questioned.  The  tax  levied  by  the 
city  for  1885  upon  the  property  of  plaintiff  in  error  is,  bo  far  as  the  bill  dis- 
closes, a  corporate  tax  levied  for  corporate  purposes.  And  the  legal  character 
of  this  tax  is  not  questioned.  The  power  to  tax  existing,  and  the  character 
of  the  tax  imposed  being  legal,  the  only  question  calling  for  our  determina- 
tion is,  is  the  particular  property  upon  which  such  tax  has  been  imposed  sub- 
ject to  such  taxation  ?  It  seems  t«  us  clear  that  the  pai-ticular  property  taxed, 
namely,  all  that  part  of  the  bridge  and  approaches  to  the  eastward  of  the  middle 
of  the  second  span  of  the  bridge  is  within  the  territorial  corporate  limits  of 
the  city  of  East  St.  Louis;  and  this  is  so,  regardless  of  the  fact  tliat  such  struct- 
ure in  part  rests  upon  and  extends  over  a  part  of  such  territory  covered  by  the 
waters  of  this  navigable  stream.  The  fact  that  some  part  of  the  territory 
within  the  corporate  limits  of  a  city  is  covered  by  navigable  watei-s,  and  that 
It  may  be  impracticable  for  such  territory  to  be  laid  off  into  lots  capable  of 
ordinary  use  and  occupation,  and  into  streets  and  alleys  for  ordinary  public 
use,  in  no  way  affects  tbe  jurisdiction  of  the  municipal  corporation  for  all  cor- 
porate purposes,  in  and  over  such  territory.  Kot  only  is  such  territory,  so 
far  as  it  may  be  occupied,  acquired,  or  reclaimed,  and  all  forms  of  property 
having  a  situs  thereon,  subject  to  the  civil  jurisdiction  for  purposes  of  taxa- 
tion, but  the  corporate  powers  and  jurisdiction  as  defined  in  the  city  charter, 
and  expressed  in  its  ordinances,  civil  and  criminal,  or  exercised  ttirough  its 
various  departments  or  agencies,  extend  over  and  embrace  submerged  terri- 
tory equally  with  other  portions  of  the  corporate  limits.  The  Mississippi  is  a 
navigable  stream  in  fact,  though  not  so  at  common  law;  and  the  junsdiction 
of  the  state  of  Illinois,  for  all  purposes  not  delegated  to  the  general  govern- 
ment, extends  over  the  territory  and  waters  of  such  river  to  the  middle  thereof; 
and  wlien  property  is  found  situate  within  such  limits,  or  crimes  and  offenses 
are  committed  within  the  legal  boundaries  of  the  state,  whether  such  territory 
is  covered  with  water  or  is  dry  land,  the  general  laws  of  the  state  must  be 
given  effect.  At  the  point  in  question  tbe  city  limits  coincide  with  the  state 
boundary,  and  there  can  be  no  question  as  to  the  corporate  power  and  juris- 
diction of  the  city  within  every  part  of  its  coq>orate  limits. 

This  bridge  structure,  from  the  point  indicated,  has  its  legal  situs  within 
tlie  corporate  limits  and  jurisdiction  of  East  St.  Louis,  and  is  subject  to  taxa- 
tion, for  corporate  purposes,  equally  with  all  other  property  within  the  cor- 
porate limits;  and,  when  the  city  seeks  to  exercise  the  power  of  taxation  for 
corporate  purposes,  it  is  essential  that  "such  taxes  .shall  be  uniform  in  re- 
spect to  persons  and  property  within  the  jurisdiction  of  the  body  Imposing  the 
same."  C!onst.  1870,  art.  9,  §  9.  The  uniformity  required  by  the  Constitu- 
tion would  be  flagrantly  violated  if  the  property  of  plaintiff  in  error  within 
the  jurisdiction  of  East  St.  Louis  was  not  required  to  bear  the  same  burden 
imposed  upon  other  property  within  the  same  jurisdiction.  So  far  as  we  can 
see  or  know,  the  property  of  plaintiff  in  erroris  asked  to  bear  no  greater  share 
of  the  common  corporate  burden  than  other  property  within  the  same  juris- 
diction of  equal  value.  The  purpose  of  the  tax  is  common,  the  valuation  not 
excessive  or  discriminating,  the  rate  uniform,  and  apparently  most  perfect 
uniformity  prevails. 
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But  it  is  said  the  property  of  plaintiff  in  error  tbua  taxed  has  in  years  past 
received  no  benefit  or  protection  from  the  city  for  the  large  taxes  it  has  paid, 
and  tliat  along  with  the  power  of  taxation  goes  the  corresponding  obligation 
on  the  part  of  the  taxing  power  to  afford  protection.  Assume  that  in  the 
last  10  years  plaintiff  in  error  paid  taxes  to  the  city  aggregating  $125,000,  no 
part  of  which  was  expended  in  protecting  the  property  of  plaintiff  in  error 
taxed,  is  that  a  sufficient  reason  why  this  tax  should  be  enjoined  }>  Can  relief 
against  corporate  taxation  be  predicated  upon  so  illogical  a  position'/  Mani- 
festly not.  The  law  has  with  jealous  care  placed  limitations  and  checks  about 
the  levy  and  collection  of  corporate  taxes,  and  the  courts  may  and  do,  wheH 
their  power  is  properly  involied,  supervise  the  exercise  of  corporate  power  to 
the  extent  of  protecting  the  property  owner  against  an  unauthorized  exercise 
of  the  taxing  power;  but,  in  respect  to  the  application  or  use  of  moneys 
raised  by  corporate  authority,  discretion  is  necessarily  vested  in  the  corporate 
authorities;  and,  so  long  as  the  fund  is  not  diverted  from  the  purposes  for 
which  it  was  obtained,  courts  are  powerless  to  interfere. 

It  is  no  valid  objection  to  a  tax  levied  for  corporate  purposes  upon  property 
subject  to  taxation  tliat  the  property  owner  cannot  see  that  liis  property  is 
benefited  or  protected  by  the  expenditure  of  the  fund,  or  that  it  does  not  in 
fact  derive  any  appreciable  benefit  tlierefrom.  In  Cary  v.  CiVy  of  Pekin,  88 
111.  154,  farm  lands  within  the  limits  of  the  city,  tliough  used  and  only  avaU- 
able  for  farming  purposes,  and  deriving  no  benefit  by  the  improvements  for 
which  a  municipal  tax  liad  been  levied,  were,  it  was  held,  liable  for  taxes 
levied  for  corporate  purposes.  And  it  was  said,  while  the  lands  remain 
within  the  corporate  limits,  they  are  subject  to  municipal  taxation ;  and,  how- 
ever burdensome  such  taxes  may  be,  the  land-owner  can  have  no  relief  against 
them.  So  here,  while  this  bridge  remains  within  the  corporate  limits  of  East 
St.  Louis,  it  will  be  subject  to  taxation  for  corporate  purposes  uniformly  with 
other  property  within  tlie  same  jurisdiction;  and  this  will  be  so  although  it 
may  not  be  appreciably  benefited  by  the  particular  municipal  purpose  or  im- 
provement for  which  the  tax  may  be  expended. 

The  decree  of  the  circuit  court  dismissing  the  bill  must  be  affirmed. 

(122  III.  420)  

Leaoh  0.  People  ex  rel.  Pattbbson,  Collector,  etc. 
(Supreme  Court  of  IlHnoii.    June  20,  1887.) 

1.  OoKniTDTIOKAI,  LAW  —  GxNEBAL  AND  SPKCIAL  LaWB  —  COOHTY  SuPBBVIgOBS  —  ToWH- 

SBIP  Obganizatioit. 

The  s[>eclal  act  of  the  Illinois  legislature  approved  February  28,  1867,  provided 
that  Wayne  comity  should  be  divided  into  four  electoral  districts, — certain  town- 
sliips  named  composing  the  respective  districts;  tliat  these  districts  should  elect 
five  persons,  who  should  constitute  the  board  of  saperTisors  of  the  county.  Held, 
that  the  passage  of  this  special  act  was  not  a  violation  of  section  6,  art.  7,  of  the 
constitution  of  1818,  declaring  that  "  the  general  assembly  shall  provide  by  a  gen- 
eral law  for  a  township  organization." 

2.  Same— Title  of  Law. 

Tlie  title  of  an  act  was:  "An  act  to  change  the  time  of  electing  certain  officers  in 
a  county  therein  named."  The  act  provided  for  a  change  of  the  composition  of  the 
board  of  supervisors;  provided  that,  instead  of  a  boardof  fifteen, — one  from  each 
town,— there  should  be  elected  a  board  of  five,  who  should  be  chosen  from  and  by 
the  districts.  I{eld,  that  tlie  act  violates  Const.  III.  {  23,  art.  3,  to  the  effect  that 
"  no  private  or  local  law  which  may  be  passed  by  the  general  assembly  shall  em- 
brace more  than  one  subject,  and  that  shall  be  expressed  in  the  title." 
8.  Db  Facto  Oppicebs — Elkciion  Uhdeb  Uncokstitctional  Act — Cotjhty  Bcpebvisobs. 
A  board  of  supervisors  of  a  county,  elected  under  an  unconstitutional  act,  the 
members  of  which  perform  the  duties  of  the  office,  and  who  are  publicly  conceded 
and  supposed  to  be  the  legal  supervisors,  is  the  board  of  supervisors  d*  facto;  and 
its  acts  in  levying  taxes,  etc.,  where  the  piiblic  and  third  persons  are  interested,  are 
valid.  Maubudeb  and  Scuolfibld,  JJ.,  dissenting,  on  the  ground  that,  there  be- 
ing no  office  de  jure,  there  could  be  no  officer  de  facto. 

Appeal  from  county  court  of  Wayne  county. 
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Sheldon,  J.  This  was  an  application  made  by  the  collector  of  taxes  for 
Wayne  county,  in  this  state,  for  judgment  for  delinquent  taxes  against  cer- 
tain real  estate  of  the  appellant  in  that  county.  The  taxes  delinquent  were 
levied  to  pay  interest  on  $200,000  of  bonds  purporting  to  be  bonds  issued  by 
Wayne  county  in  1869,  and  in  January,  1870;  $100,000  as  a  donation  to  and 
for  the  stock  of  the  Dlinois  Southeastenrn  Railroad  Company,  whose  railroad 
runs  through  said  county. 

By  an  act  of  the  general  assembly  approved  February  28,  1867,  entitled 
"An  act  to  change  the  time  of  electing  certain  officers  in  a  county  therein 
named,"  it  was  enacted  that  the  board  of  supervisors  in  Wayne  county  shall 
consist  of  five  persons,  to  be  elected  in  the  following  manner,  to-wit:  The 
townships  of  Four  Mile,  Hickoryhill,  and  Arrington  shall  constitute  the 
First  electoral  district  of  said  county,  and  shall  be  entitled  to  one  member  of 
said  board.  The  townships  of  Big  Mound,  Lamard,  Jasper,  and  Barnhill  shall 
constitute  the  Second  electoral  district  in  said  county,  and  be  entitled  to  two 
members  of  said  lx>ard.  The  townships  of  Leech,  Massillon,  Mt.  Erie,  and  Elm 
Biver  shall  constitute  the  Third  electoi-al  district  in  said  county,  and  be  en- 
titled to  one  member  of  said  board.  The  remainder  of  said  Wayne  county 
shall  constitute  the  Fourth  electoral  district,  and  shall  be  entitled  to  one  mem- 
ber of  said  board.  The  second  section  provides  that  the  members  of  the  board 
shall  be  elected  in  each  district  on  the  Urst  Tuesday  in  April,  1867,  and  each 
four  years  thereafter.  The  third  section  provides  for  the  organization  of  the 
board  so  composed,  and  that,  when  organized,  it  shall  perform  all  duties  en- 
joined upon,  and  shall  have  all  the  powers  and  privileges  of  the  board  of  su- 
pervisors acting  under  the  general  township  organization  laws  of  tliis  state, 
and  tliat  any  three  of  the  board  shall  constitute  a  quorum  for  the  transaction 
of  any  business. 

The  objection  taken  to  the  tax  is  that  the  bonds  are  not  valid ;  their  alleged  in- 
Talidity  consisting  in  their  having  been  issued  under  authority  of  tliis  board 
of  supervisors  thus  constituted.  It  is  contended  that  the  statute  aforesaid  is 
upuonstitutional. 

The  county  of  Wayne  was  organized  under  township  organization  in  1860 
under  the  general  law  for  township  organization,  with  15  towns;  the  general 
law  being  in  pursuance  of  section  6,  art.  7,  of  the  constitution  of  1848,  as  fol- 
lows: "The  general  assembly  shall  provide  by  a  general  law  for  a  township 
organization,  under  which  any  county  may  organize  whenever  a  majority  of 
tlie  voters  of  such  county,  at  any  general  ele^ion,  shall  so  determine;  and 
whenever  any  county  shall  adopt  a  township  organization,  so  much  of  this 
constitution  as  provides  for  the  management  of  the  fiscal  concerns  of  the  said 
county  by  the  county  court  may  be  dispensed  with,  and  tlie  affaii-s  of  said 
county  may  be  transacted  in  such  manner  ua  the  general  assembly  may  pro- 
vide." 

February  26,  1867,  the  legislature  passed  an  act  chartering  the  Illinois 
Southeastern  Railroad  Company,  (2  Priv.  Laws  1867,  p.  760,)  and  one  among 
its  provisions  was  that  the  county  board,  or  board  of  supervisors  where  the 
county  had  adopted  township  organization,  of  any  county  through  which  the 
road  might  pass,  was  authorized,  under  a  vote  of  the  people  of  the  county,  lo 
donate  to  the  railroad  company  towards  building  the  railroiid  any  sura  not  ex- 
ceeding $100,000,  and  might  order  the  clerk  of  the  county  board  or  board  of 
supervisors  of  the  county  to  issue  bonds  of  the  county  to  the  amount  donated. 
By  an  amendatory  act  approved  and  in  force  February  24,  1869.  counties 
through  which  said  railroad  should  pass  were  authorized  to  subscribe  to  the 
capital  stock  of  the  railroad,  and  to  issue  bonds  therefor  upon  a  vote  being  had 
in  favor  thereof.  All  subscriptions  to  the  capital  stock  of  or  donations  to  the 
railroiul  company  theretofore  made  by  any  county  were  by  this  act  legalized. 
On  February  25,  1868.  an  election  was  had  upon  a  call  of  this  board  of  su- 
pervisors, composed  of  five  persons,  on  two  propositions  submitted  by  them, — 
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one  to  donate  $100,000,  the  other  to  subscribe  to  the  stock  of  the  railroad  com- 
pany $100,000.    The  vote  was  in  favor  of  both  propositions. 

It  is  insisted  that  this  act  in  relation  to  the  board  of  supervisors  in  Wajne 
county  is  a  special  act,  and  so  in  violation  of  section  6  of  article  7  of  the  con- 
stitution of  1848,  that  "the  general  assembly  shall  provide  by  a  general  law 
for  a  township  organization,"  eta  Township  organization  respects  towns, 
and  the  conduct  of  the  affairs  of  towns,  not  of  counties.  For  management 
of  the  latter's  affairs  there  is  separate  provision  from  that  of  township  organ- 
ization. The  section  itself  recognizes  the  disti  nction.  It  provides  that,  when- 
ever any  county  shall  adopt  township  organization,  so  much  of  the  constitu- 
tion as  provides  for  the  management  of  the  fiscal  concerns  of  the  county  by 
the  county  court  may  be  dispensed  with,  and  the  affairs  of  the  county  may  be 
transacted  in  such  manner  as  the  general  assembly  shall  provide;  that  is,  that 
the  general  assembly  may,  not  shall,  dispense  with  the  county  court  for  the 
management  of  the  county's  flscal  concerns,  and  the  affairs  of  the  county  map 
be  transacted  in  such  manner  as  the  general  assembly  shall  provide, — as  they 
shall  provide,  unrestrictedly,  not  as  they  shall  provide  by  general  law. 

We  xlo  not  perceive  why,  consistently  with  this  section,  the  legislature 
might  not  have  declined  to  dispense  with  the  county  court  for  the  manHge- 
ment  of  the  flscal  affaii-s  of  Wayne  county,  and  have  suffered  that  court  to 
remain  as  it  was  in  that  respect,  or  why  there  might  not  have  been  a  differ- 
ent body  for  the  transaction  of  the  affairs  of  Wayne  county  from  such  as  ex- 
isted in  other  counties,  or  a  body  differently  constituted.  By  the  constitution 
of  1848  there  was  no  prohibition  of  the  enactment  of  special  or  local  laws. 
This  act  of  February  28,  1867,  respects  only  the  composition  of  the  board  of 
supervisors  of  Wayne  county  for  the  management  of  the  affairs  of  Wayne 
county.  It  does  not  touch  the  matter  of  township  organization  for  the  trans- 
action of  the  affairs  of  towns,  and  does  not,  as  we  conceive,  contravene  the 
constitutional  provision  in  respect  of  a  general  law  for  township  organization. 

There  is  a  particular,  however,  wherein  this  law  must  be  regarded  as  liable 
to  constitutional  objection.  The  constitution  of  1848  contained  the  provisiop: 
"  And  no  private  or  local  law  which  may  be  passed  by  the  general  assembly 
shall  embrace  more  than  one  subject,  and  thatshall  be  expressed  in  the  title." 
Art.  3,  g  23.  The  title  here  is:  "An  act  to  change  the  time  of  electing  cer- 
tain officers  in  a  county  therein  named."  The  main  subject  of  the  axit  in 
question  was  the  change  of  the  composition  of  the  board  of  supervisors  in 
Wayne  county — to  diminish  the  number  of  the  members  of  the  board  as  pro- 
vided by  the  general  township  organization  law,  and  to  change  the  mode  of 
their  election  from  towns  singly  to  groups  of  towns.  This  subject  was  not 
expressed  in  the  title,  nor  was  it  in  any  way  germane  to  the  purpose  which 
was  expressed  in  the  title.  To  change  the  time  of  electing  certain  o(Hoer» 
signified  that  particular  merely, — the  change  of  the  time  of  election, — and  did 
not  at  all  embrace  the  main  object  of  the  law.  The  title  was  deceptive  and 
misleading,  giving  no  Intimation  of  the  more  important  purposes  of  the  act. 
Without  disregard  of  this  constitutional  requirement,  we  do  not  see  that  we 
can  do  otherwise  than  to  hold  this  act  to  be  violative  thereof,  and  therefore 
void.  See  People  v.  Mellen,  32  HI.  181;  People  v.  Institution  Prot.  Dea- 
conesses, 71  111.  220;  MidcUeport  v.  Mtna  Life  Ins.  Co..  82  HI.  562;  Welch 
V.  Post,  99  lU.  471. 

The  act,  then,  being  held  to  be  not  valid,  does  it  follow,  as  contended  by 
appellant,  that  the  acts  of  the  oOicial  body  elected  under  that  law  in  compli- 
ance with  its  provisions  are  null  and  void?  This  body  was  the  de  facto  board 
of  supervisors  of  Wayne  county,  with  color  of  legal  title,  and  it  is  the  well- 
settled  principle  that  the  acts  of  such  officers  are  valid  when  they  concern  the 
public,  or  the  rights  of  third  persons  who  have  an  interest  in  the  act  done. 
But  it  is  said  that  this  principle  applies  only  where  there  is  a  d«  jure  office 
for  a  defaato  officer  to  fill, — citing  the  recent  case  of  Norton  v.  Slielbjf  Co^ 
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118  U.  S.  425,  6  Sop.  Ct.  Bep.  1121,  as  so  holding;  and  it  is  insisted  there  was 
no  de  jure  board  of  supervisors  of  Wayne  county.^  Wherever  township  or- 
ganization prevaiis,  there  is  in  every  county  a  board  of  supervisors  for  the 
transaction  of  the  affairs  of  the  county.  The  act  in  question  merely  changed 
the  number  of  the  meml>ers  of  the  board  from  fifteen  to  five,  and  the  mode 
of  election  from  towns  singly  to  two  6r  more  towns  unitedly,  and  the  term  of 
office.  Nothing  was  added  to  or  taken  from  the  powers  or  duties  of  the 
board.  After  the  passage  of  the  act  there  still  remained  the  tx)ard  of  super- 
visors of  Wayne  county,  the  official  body  for  the  management  of  the  county's 
afCairs;  and  the  persons  elected  as  members,  under  the  act,  went  on  under 
•  the  sanction  of  the  statute,  and  exercised  the  powers  and  duties  of  the  board 
of  supervisors  of  Wayne  county  without  question.  There  was  no  rival  board, 
but  it  was  the  sole  acting  boarid  of  supervisors  in  Wayne  county.  Were  not 
the  public  justified  in  relying  upon  it  as  the  board  of  supervisors  of  Wayne 
county? 

In  Nortxm  v.  Bhelby  Co.,  supra,  the  opinion  in  the  case  of  State  v.  CarroU, 
88  Conn.  449,  is  referred  to  as  containing  an  admirable  statement  of  the  law 
upon  the  subject  of  the  validity  of  the  acts  of  de  facto  officers.  In  the  Con- 
necticut case  it  was  said:  "An  officer  de  facto  is  one  whose  acts,  though  not 
those  of  a  lawful  officer,  the  law,  upon  principles  of  policy  and  justice,  will 
hold  valid,  so  far  as  they  involve  the  interests  of  the  public  and  third  persons, 
where  the  duties  of  the  officer  were  exercised — First,  without  a  known  ap- 
pointment or  election,  but  under  such  circumstances  of  reputation  or  acquies- 
cence as  were  calculated  to  induce  people,  without  inquiry,  to  submit  to  or  in- 
voke his  action,  supposing  him  to  be  the  officer  he  assumed  to  be;  *  *  * 
third,  under  color  of  a  known  election  or  appointment,  void  because  the  officer 
was  not  eligible,  or  because  there  was  a  want  of  power  in  the  electing  or  ap- 
pointing boidy,  or  by  reason  of  some  defect  or  irr€gulai-ity  in  its  exercise, — 
such  ineligibility,  want  of  power,  or  defect  being  unknown  to  the  public; 
fourth,  under  color  of  an  election  or  appointment  by  or  pursuant  to  a  public 
unconstitutional  law,  before  the  same  is  adjudged  to  be  such." 

It  appears  to  ns  that  the  case  at  tiaris  one  which  comes  within  the  category 
last  named.  There  was  such  a  legal  official  body  as  the  bunrd  of  supervisors 
of  Wayne  county,  the  powers  and  duties  of  which  official  body  were  exercised 
by  persons  under  color  of  an  election,  as  meml>ers  thereof,  in  pursuance  of  a 
public  unconstitutional  law.  The  real  cause  of  complaint  is  that  the  office 
legally  existing  was  illegally  filled.  The  cases  are  numerous  which  hold  that 
the  acts  of  a  public  officer  elected  or  appointed  under  an  unconstitutional  law 
are  valid  as  respects  the  public  and  third  persons,  a  number  of  which  are  cited 
in  the  case  of  State  v.  Carroll,  and  referred  to  in  Norton  v.  Shelby  Co. 

In  People  v.  Bangs,  ^4  111.  184,  a  law  providing  for  the  election  of  a  judge 
was  held  unconstitutional,  and  the  election  under  it  void;  yet  it  was  said  the 
judge  so  re-elected  had  color  of  office,  no  doubt;  and  acting,  as  he  did,  under 
color  of  office,  that  bis  acts  were  as  valid,  of  course,  as  if  the  law  had  been 
constitutional. 

In  Trumbo  v.  People,  75  111.  561,  a  school-district  was  held  not  to  be  le- 
gally established.  So  far  as  that  alleged  district  was  concerned,  there  was  no 
such  legal  school-district,  and  there  was  no  dejure  office  of  a  school  director 
of  that  alleged  school-district.  Yet,  upon  a  proceeding  to  collect  a  tax  levied 
by  persons  assuming  to  be  and  acting  as  school  directors  of  the  district,  the 
tax  was  sustained;  it  being  held  that  the  school  directors  were  officers  de 
facto  by  color  of  an  election,  and  that  their  acts,  when  they  concerned  the 
public  and  third  persons,  were  as  valid  as  though  tliey  were  officers  de  jure; 
that  in  such  a  collateral  proceeding  the  legality  of  the  formation  of  the  school- 
district  could  not  be  inquired  into;  and  that  it  could  only  be  done  by  infor- 
mation in  the  nature  of  a  quo  warranto. 
,    If  the  local  law  providing  for  the  election  of  five  members  of  the  board  of 
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supervisors  of  "Wayne  county  be  unconstitutional,  then  the  general  law  re- 
mained in  force.  Under  the  general  law,  the  town  supervisors  were  members 
of  the  board  of  supervisors  by  virtue  of  their  office  as  town  supervisors,  and  un- 
der the  general  law  they  held  their  offices  until  others  were  elected  or  appointed 
in  their  places  and  qualified.  The  case,  then,  would  be  that  there  were  two 
elected  sets  of  members  of  the  board  of  supervisors  of  Wayne  county — one 
of  fifteen  membere,  elected  under  the  general  law,  the  other  of  five  members, 
elected  under  the  local  law.  There  was  all  the  while  the  legally  established 
office  or  official  body  of  the  board  of  supervisors  of  Wayne  county.  And,  so 
far  as  respects  the  present  question,  there  would  not  seem  to  be  any  substan- 
tial distinction  between  this  case  and  tiiat  of  People  v.  Bangs,  where  there  • 
were  two  elected  judges, — the  one,  -who  was  rightfully  elected,  and  the  one 
elected  under  the  unconstitutional  law;  and  it  was  held  that  the  acts  of  the 
latter  were  valid  as  those  of  a  de  facto  officer.  And  the  same  as  to  tlie  other 
cases  cited,  and  referred  to  as  above  mentioned,  where  there  were  two  officers 
in  respect  of  the  same  office, — one  lawfully  elected,  the  other  appointed  or 
elected  under  an  unconstitutiQual  law;  and  it  was  held  that  the  latter  was  a 
de  facto  officer,  and  his  acts  were  valid. 

It  is  said  that  the  general  law  requires  a  majority  of  the  members  to  con- 
stitute a  quorum  for  the  transaction  of  business  which,  in  Wayne  county, 
under  that  law,  would  be  eight,  and  that  five  members  under  the  local  law 
would  not  be  a  sufficient  number  to  form  a  quorum  for  the  transaction  of  busi- 
ness. But  the  question  in  hand  is  whether  the  members  elected  under  the 
local  law  are  to  be  regarded  as  de  facto  officers.  If  so,  then  the  board  which 
they  constituted  would  be  a  defar.to  board,  and  a  majority  of  its  members 
would  constitute  a  de  facto  quorum.  After  the  passage  of  this  local  law  the 
town  supervisors  of  Wayne  county,  who  by  virtue  of  their  office  were  mem- 
bers of  the  board  of  supervisors,  declined  all  action  as  such  members,  and 
yielded  to  the  persons  elected  as  members  under  the  local  law  as  the  rightful 
board  of  supervisors  of  Wayne  county.  The  latter,  under  their  election  in 
pursuance  of  the  act  of  the  general  assembly,  entered  upon  the  duties  of  their 
office,  and  went  on  and  exercised  the  powers  and  duties  of  the  board  of  super- 
visors of  Wayne  county  for  years,  without  question  of  their  right  to  do  so. 
They  had  the  sole  management  and  transaction  of  the  affairs  of  the  county, 
and  did  all  the  official  legislative  business  of  the  county  which  there  was 
done.  There  was  no  other  official  body  ready  and  willing  to  do  it.  They  were 
recognized  and  acquiesced  in  by  al)  the  ])ublic  as  the  board  of  supervisors  of 
Wayne  county;  and  to  hold  their  acts  to  be  invalid  would  be  most  disastrous 
to  the  public  interest,  and  that  of  individuals  who  were  justified  in  relying 
upon  such  acts  as  those  of  the  board  of  supervisors  of  the  county. 

There  are  present  here  all  the  elements  which,  from  considerations  of  pub- 
lic policy,  and  for  the  avoiding  of  public  inconvenience,  have  been  recognized 
as  going  to  make  up  the  character  of  de  facto  officers  whose  acts  should  be 
held  valid  as  officers  by  virtue  of  an  election  as  such  under  an  act  of  the  leg- 
islature,— reputation  of  being  public  officers,  and  public  belief  of  their  being 
such;  public  recognition  thereof,  and  public  acquiescence  therein;  and  action 
as  such  unquestioned  during  a  series  of  years,  with  no  other  body  ready  and 
willing  to  act  as  the  board  of  supervisors.  We  are  therefore  of  opinion  that 
this  act  of  February  28, 1867,  in  relation  to  the  board  of  supervisors  of  Wayne 
county,  even  if  it  be  unconstitutional,  was  sufficient  to  give  color  of  title;  that 
the  olHeial  board  elected  and  acting  under  the  law  were  officers  defaeto;  and 
that  their  acts  should  be  held  valid  so  far  as  the  public  and  third  persons  are 
concerned. 

The  judgment  will  be  affirmed. 

Maqrudkr,  J.,  {dissenting.)  I  do  not  concur  in  the  conclnslon  reached 
by  the  majority.    The  bonds  in  question  were  issued  in  1868  by  Wayne  county. 
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— $100,000  thereof  as  a  donation  to  the  Illinois  Southeastern  Bailroad  C!om- 
pany,  and  $100,000  as  a  subscription  to  the  stock  of  that  company.  They  are 
alleged  to  be  void,  on  the  ground  that  the  board  of  supervisors,  so  called,  which 
issued  tliem,  and  which  submitted  the  question  of  tlieir  issue  to  the  votes  of 
the  people,  was  an  illegal  and  unconstitutional  body,  without  power  to  act  in 
the  premises.  The  charter  of  the  Illinois  Southeastern  Kailroad  Company, 
passed  in  1867,  did  not  give  the  board  of  supervisors  in  counties  under  town- 
ship organization  any  authority  to  subscribe  for  the  stock  of  the  company,  or  to 
call  an  election  for  the  purpose  of  voting  upon  the  question  of  such  subscrip- 
tion, or  to  issue  subscription  bonds.  It  only  authorized  the  board  to  issue  dona- 
tion bonds,  and  to  call  an  election  to  vote  upon  thequestion  of  making  a  dona- 
tion, in  any  sum  not  exceeding  $100,000,  to  the  company  to  aid  in  the  construc- 
tion of  its  road.  By  a  general  law,  however,  passed  November  6,  1849,  and 
entitled  "An  act  supplemental  to  an  act  entitled  'An  act  to  provide  for  a  gen- 
eral system  of  railroad  incorporations,'"  (Sess.  Laws  1849,  p.  38,)  the  legis- 
lature authorized  any  county  in  the  state  to  subscribe  for  stock  in  any  railroad 
company  in  any  sum  not  exceeding  $100,000,  and  conferred  upon  the  county 
court  of  such  county  the  power  to  call  an  election  for  the  purpose  of  voting 
for  or  against  such  subscription,  and  to  pay  the  same  in  bonds  of  the  county. 
On  April  1, 1851,  the  legislature  passed  "An  act  to  provide  for  township  or- 
ganization," and  the  fifth  clause  of  the  fourth  section  of  the  sixteenth  article 
of  that  act  (Sess.  Laws  1851,  p.  51)  contained  this  provision:  "The  board  of 
supervisors  of  each  connty  in  this  stiite  shall  have  power  at  their  annual 
meetings,  or  at  any  other  meeting,  to  perform  all  other  duties,  not  inconsist- 
ent with  this  act,  which  may  be  required  of  or  enjoined  on  them  by  any  law 
of  this  state,  to  the  county  courts."  The  record  in  tliis  case  shows  that  the 
county  of  Wayne  organized  under  the  township  law,  and  adopted  its  provis- 
ions by  a  vote  of  the  people  of  the  county  in  the  year  1860.  The  duty  of  call- 
ing an  election  to  vote  upon  tlie  question  of  subscribing  for  railroad  stock,  and 
of  issuing  connty  bonds  in  pursuance  thereof,  which  liad  been  imposed  upon 
the  county  court  of  Wayne  county  prior  to  its  organization  under  the  town- 
ship law,  was  not  inconsistent  with  any  of  the  provisions  of  such  law,  and 
therefore  devolved  upon  the  board  of  supervisors  of  that  county  after  its 
adoption  of  township  organization.    Prettyman  v.  Supervisors,  19  111.  406. 

On  February  25,  1868,  at  an  election  in  Wayne  county  called  by  the  board 
of  supervisors,  two  propositions  were  submitted  to  the  voters,  and  adopted  by 
a  msijority  of  the  votes  cast.  One  was  tliat  tlie  county  should  subscribe  $100,- 
000  to  the  capital  stock  of  the  Illinois  Southeastern  Railway  Company,  and 
issue  bonds  of  the  county  to  pay  such  subscription.  The  other  was  that  the 
county  should  donate  $100,000  to  said  railroad  company,  and  issue  donation 
bonds  to  pay  the  same.  If  the  board  of  supervisors,  as  tlien  constituted,  had 
any  power  to  submit  the  question  of  donation  to  the  voters  of  the  county,  and 
to  issue  donation  bonds,  it  had  tlie  same  power  to  submit  the  question  of  sub- 
scription for  stock,  and  to  issue  subscription  bonds.  Therefore  no  different 
rule  can  be  applied  in  determining  the  validity  of  the  subscription  bonds 
from  that  which  must  govern  in  considering  the  validity  of  the  donation 
bonds.  The  seventh  section  of  "An  act  to  incorporate  the  Illinois  South- 
eastern Railway  Company,"  approved  February  25,  1867,  and  in  force  Feb- 
ruary 26,  1867,  is  as  follows: 

"Sec.  7.  The  county  court  or  board  of  supervisors  (where  such  county  has 
adopted  townshiporganization)  of  any  county  into  or  through  which  this  road 
or  its  branch*may  pass,  is  hereby  authorized  and  fully  empowered  to  donate 
to  said  company,  as  a  bonus  or  inducement  towards  the  building  of  said  rail- 
road or  its  branch,  any  sum  not  exceeding  one  hundred  tiiousand  dollars,  and 
may  order  the  clerk  of  the  county  court  or  board  of  supervisors,  as  the  case 
may  be,  of  such  county,  to  countersign  and  deliver  such  bonds  so  issued: 
*   *    *    provided, thatnodonationbythecountycourtorboardofsupervison 
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of  any  snch  cdiinty  shall  be  of  a  greater  sum  than  fifty  thonsand  dollars.  an> 
til  after  the  question  of  such  larger  donation  shall  have  been  submitted  to  the 
legal  voters  of  such  county  at  an  election  to  be  called,  conducted,  returns 
made,  canvassed,  and  published  in  the  usual  manner  of  calling,  conducting, 
makingreturns,canvassing,andpublishingspeciHlcountyelections.  *  •  ♦ 
And,  if  a  majority  of  the  ballots  cast  at  such  an  election  be  in  favor  of  dona- 
tion, it  shall  be  the  duty  of  the  county  court  or  board  of  supervisors  of  such 
county  so  voting  to  donate  some  amount  not  less  than  950,000,  nor  more  than 
$100,000,  to  said  company,  and  to  order  the  issuing  of  bouds  of  the  county 
for  the  amount  so  provided."    2  Priv.  Laws  1867,  p.  750. 

The  power  to  issue  the  bonds  in  question  is  derived  solely  and  exdusivriy 
from  this  act  of  February  25,  1867,  aud  from  the  acts  of  November  6,  1H49, 
and  April  1,  ,1851,  already  referred  to.  The  body  upon  which  the  power  was 
conferred  by  these  acts,  was  the  board  of  supervisors  of  the  county.  On  Feb- 
ruary 26,  1867,  the  board  of  supervisors  of  Wayne  county  was  organized  and 
constituted  as  provided  for  in  the  general  township  organization  law  of  the 
state.  Sess.  Laws  1851,  p.  51;  Fub.  Laws  111.  1861,  p.  216.  By  reference  to 
such  township  organization  law  as  passed  in  1851,  and  amended  in  1861,  it 
may  be  seen  what  that  board  was.  and  how  it  was  composed.  Underthe  then 
existing  system  of  township  organization,  the  county  was  divided  into  as  many 
towns  as  there  are  townships  according  to  government  surveys.  The  allega- 
tions of  the  petition  in  this  case,  which  are  admitted  to  be  true,  show  that 
Wayne  county  was  divided  into  15  towns.  Each  town,  at  the  annual  town 
meeting,  elected  one  supervisor,  unless  the  legal  voters  equaled  or  exceeded 
800,  when  it  was  entitled  to  one  additional  supervisor.  The  supervisor  was  a 
town  officer,  and,  as  such,  had  important  duties  to  perform.  He  was  required 
to  take  an  oath  of  office,  and  give  bond  to  the  town  for  the  faithful  discharge 
of  his  duties.  He  received  and  paid  over  all  moneys  raised  in  the  town  for 
defraying  certain  town  charges.  He  was  obliged  to  keep  an  account  of  his 
receipts  and  expenditures,  and  annually  to  account  with  the  town  clerk,  and 
the  two  justices  of  the  peace  of  the  town,  for  his  disbursements.  He  pros- 
ecuted, in  the  name  of  the  town,  for  certain  penalties  g^ven  to  it  by  law,  and 
process  was  served  upon  him  in  legal  proceedings  against  the  town.  He  and 
the  town  clerk  and  justices  of  the  peace  constituted  a  board  of  auditors  to  ex- 
amine the  accounts  of  the  overseera  of  the  poor  and  highway  commissioners. 
The  supervisors  of  the  different  towns  in  the  county  met  annually  for  the  dis- 
patch of  business  "as  a  t)oard  of  supervisors."  There  was  no  such  officer,  as 
a  member  of  the  board  of  supervisors,  who  was  elected  as  such  by  the  people. 
The  supervisors  of  the  towns,  elected  as  town  officers,  and  not  as  county  offi- 
cers, met  together  once  a  year,  and,  when  they  so  met,  constituted  and  were 
known  as  the  "board  of  supervisors."  .The  board  was  simply  an  assemblage 
of  town  supervisors.  Each  supervisor  was  required  to  attend  this  annual 
meeting  of  the  board,  and  to  lay  before  it  certain  matters,  connected  with  the 
interests  of  his  town.  The  powers  of  the  county,  as  a  body-politic,  were  vested 
in  the  board  of  supervisors.  Special  meetings  could  only  be  held  when  re- 
quested in  writing  by  at  least  one-third  of  the  members  of  the  board.  A  ma- 
jority of  the  supervisors  of  the  county  constituted  a  quorum  for  the  transac- 
tion of  business. 

On  February  26, 1867,  the  board  of  supervisors  of  Wayne  county  consisted, 
ander  tlie  system  here  described,  of  15  town  supervisors,  each,  elected  by  one 
of  the  15  towns  into  which  the  county  had  been  divided.  It  required  eight 
supervisors  to  make  a  quorum.  It  is  manifest  that  this  board  of  15  super- 
visors was  the  board  upon  which  the  power  to  issue  the  donation  and  sub- 
scription bonds  now  under  consideration  was  conferred  by  the  acts  of  the  leg- 
islature already  referred  to.  Thereafter,  and  on  February  28, 1867,  the  legis- 
lature passed  an  act  "approved  February  28,  1867,"  and  "in  force  February  28, 
1867,"  entitled  "An  act  to  change  the  time  of  electing  certain  officers  in  a 
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county  therein  named."  Fob.  Laws  1867,  p.  102.  Its  first  section  is  as  fol- 
lows: "That  the  board  of  supervisors  in  Wayne  county  shall  consist  of  fire 
persons  to  be  elected  in  the  followin^r  manner,  to- wit:  The  township  of  Four 
Mile,  Hickoryhill,  and  Arrington  shall  constitute  the  First  electoral  district 
of  said  county,  and  shall  be  entitled  to  one  member  of  said  board.  The  town- 
ships of  Big  Mound,  Lamard,  Jasper,  and  BamhiU  shall  constitute  the  Sec- 
ond electoral  district  in  said  county,  and  shall  be  entitled  to  two  members  of 
said  board.  The  townships  of  Leech,  MassiUon,  Mt.  Erie,  and  Elm  shall  con- 
stitute the  Third  electoral  district  in  said  county,  and  be  entitled  to  one  mem- 
ber of  said  board.  The  remainder  of  said  county  shall  constitute  the  Fourth 
district,  and  shall  be  entitled  to  one  member  of  said  board. "  The  second 
section  provides  that  themshall  be  elected  on  the  first  Tuesday  in  April,  1867, 
and  every  four  years  thereafter,  in  each  of  said  electoral  districts,  "one  mem- 
ber of  the  board  of  supervisors  of  Wayne  county,"  who  shall  each  hold  their 
office  for  the  term  of  four  years,  etc.,  except  in  the  Second  district,  etc.,  which 
shall  elect  two  membei-s,  etc.  The  third  section  provides  that  said  board 
shall  perform  all  duties  enjoined  upon  the  board  of  supervisors  acting  un- 
der the  general  township  organization  laws  of  this  state,  and  shall  have  all 
the  powers  and  privileges  of  boards  of  supervisprs  acting  under  such  general 
township  organization  laws,  aud  that  any  three  of  said  board  shall  constitute 
a  quorum  for  the  transaction  of  any  business.  Section  4  provides  that  the 
members  of  said  board  shall  each  receive  such  compensation  per  diem  as  they 
may  fix,  not  to  exceed  four  doUars  per  day  for  each  day  "in  which  said  mem- 
ber shall  be  engaged  in  attending  said  court."  Section  5  provides  that  said 
board  shall  hold  at  least  two  meetings  in  each  ye^r,  and  that  any  special  meet- 
ing may  be  called  by  any  two  members,  etc.  Section  6  provides  that,  in  case 
of  any  vacancy  in  said  board,  the  county  clerk  sliall  advertise  a  new  election, 
etc.  Section  7  provides  that  "all  duties  not  herein  provided  for  to  be  done 
and  performed  by  virtue  of  the  township  organization  laws  of  this  state  by 
the  supervisors  of  towns,  in  the  different  towns,  shall  be  done  and  performed, 
in  said  county,  by  a  justice  of  the  peace  in  such  town,  who  shall  be  selected 
by  the  town  clerk,  town  assessor,  and  town  collector,  for  that  purpose,  each 
year,"  eta  Section  8  is  as  follows:  "This  act  shall  be  deemed  and  taken  as  a 
public  act,  and  be  in  force  from  and  after  its  passage." 

Under  the  provisions  of  this  act  five  persons  were  elected  who  proceeded  to 
act  as  the  board  of  supervisors  of  Wayne  county.  It  was  the  board  consist- 
ing of  these  five  persons  who  called  the  election  held  on  February  25,  1868, 
as  above  stated,  and  who  issued  the  bonds  in  controversy  in  this  proceeding. 
At  a  special  meeting  of  this  board  held  on  January  18, 1868,  and  called  on  pe- 
tition of  two  of  the  five  piembers,  the  election  in  question  was  ordered  as  a 
special  election. 

The  act  of  February  28,  1867,  is  claimed  to  be  unconstitutional  upon  three 
grounds:  First.  It  is  said  that  the  act  in  question,  being  special  in  its  char- 
wApt,  and  having  never  been  submitted  to  the  votes  of  the  people,  violates 
section  6  of  article  7  of  the  constitution  of  1848,  which  provides  that  "the 
general  assembly  shall  provide  by  a  general  law  for  a  township  organization, 
under  which  any  county  may  organize  whenever  a  majority  of  the  voters  of 
such  county,  at  any  general  election,  shall  so  determine,"  etc.  People  v. 
Broton,  11  111.  478;  People  v.  Cotichman,  15  111.  142;  People  v.  Brayton,  94 
111.  841.  Second.  That  the  act  in  question  violates  the  fifth  section  of  the 
ninth  article  of  the  constitution  of  1848,  wliich  provides  that  "the  corporate 
authorities  of  counties,  townships,  school-districts,  cities,  towns,  and  villages 
may  be  vested  with  power  to  assess  and  collect  taxes  for  corporate  purposes," 
etc.  Cornell  v.  People,  107  HI.  372.  Third.  The  act  is  said  to  be  in  vl(4a- 
tion  of  section  23  of  article  3  of  the  constitution  of  1848,  a  portion  of  which 
section  is  in  the  following  words:  "No  private  or  local  law  which  may  be 
passed  by  the  general  assembly  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title." 
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It  is  not  necessary  to  express  any  opinion  as  to  the  first  and  second  grounds 
upon  wbich  the  constitutionality  of  the  law  is  attacked.  It  is  cleariy  unconsti- 
tutionitl  upon  the  third  ground  urged  against  it.  It  violates  section  23  of  ar- 
ticle 3  as  above  quoted.  It  is  a  local  law.  It  applies  to  Wayne  county,  and 
no  other  county  in  the  stale.  It  embraces  a  subject  which  is  not  expressed  in 
its  title.  It  is  entitled  "An  act  to  change  the  time  of  electing  certain  officers 
in  a  county  therein  named."  It  does  not  change  the  time  of  electing  any  offi- 
cers. It  abolislies  the  office  of  supervisor  of  the  town,  and  provides  that  the 
duties  of  town  supervisor  shall  be  performed  by  justices  of  the  peace.  It  cre- 
ates certain  new  electoral  districts,  and  provides  for  the  election  of  members 
of  the  board  of  supervisors  as  such.  No  such  official,  as  a  member  of  the  board 
of  supervisors,  had  theretofore  been  elected,  as  such,  by  the  people.  Each 
town  supervisor,  when  meeting  with  the  supervisors  of  all  the  other  towns  in 
the  county,'  was  called  a  member  of  the  board  of  supervisors.  The  live  mem- 
bers of  the  new  board  were  to  be  elected  once  in  four  years,  instead  of  being 
elected  <innually.  They  wei-e,  however,  new  officials,  created  for  the  tirst  time 
by  this  act.  They  were  not  town  supervisors,  but  district  supervisors.  It  is 
apparent  from  the  most  superficial  examination  that  the  title  furnislies  no  in- 
formation of  the  subjects  which  are  embraced  in  the  body  of  the  law.  The 
view  here  expressed  is  sustained  by  the  following  cases:  People  v.  Mellen,  32 
111.  181;  People  v.  Institution  of  Protestant  Deaconesses,  71  111.  229;  Village 
of  Lockport  V.  Qaplord,  61  III.  276;  Middleport  v.  Mtna  Life  Ins.  Co.,  82 
111.562;  Welch  \.  Post,  99  m.  471. 

It  is,  however,  urged  that  the  five  district  supervisors  who  issued  the  bonds 
in  question  were  officers  de  facto,  and  that  their  acts,  as  such  de  facta  officers, 
are  valid  and  binding  so  far  as  the  rights  of  third  persons  are  concerned.  I 
do  not  think  that  this  position  is  tenable  under  the  facts  of  this  case.  There 
are  some  authorities  which  hold  that  an  act  of  the  legislature,  even  if  it  be 
unconstitutional,  is  sufficient  to  give  color  of  title,  and  that  an  officer  acting 
under  it  is  an  oSicer  de  facto.  But  the  cases  which  lay  down  this  doctrine 
will  be  found,  upon  a  careful  analysis,  to  refer,  not  to  the  unconstitutionality 
of  the  act  creating  the  office,  but  to  the  unconstitutionality  of  the  act  by  which 
the  officer  is  appointed  to  an  office  legally  existing.  Such  cases  apply  only  to  the 
invalidity,  irregularity,  or  unconstitutionality  of  tlie  mode  by  which  a  party 
is  appointed  or  elected  to  a  legally  existing  office.  Where  an  office  has  been 
lawfully  created,  the  acts  of  an  incumbent,  who  holds  it  improperly,  will  be 
considered  valid,  as  being  the  acts  of  an  officer  de  facto.  But  there  cannot 
be  an  officer  de  facto  where  no  officer  dejure  is  provided  for.  Before  one  can 
claim  to  be  a  de  facto  officer  of  the  law,  there  must  be  a  law  creating  the  office. 
The  office  itself  must  be  one  dejure.  The  officer  may  then  be  one  de  facto. 
There  can  be  no  officer  either  de  Jure  or  de  facto  if  there  be  no  office  to  fill. 
Norton  v.  STielby  Co.,  118  U.  S.  425,  6  Sup.  Ct.  R*p.  1121;  Toum  of  Deoorah 
v.  BuZlis,  25  Iowa,  12;  Wait,  Act.  &  Def .  §  9.  Dillon,  in  his  work  on  Munici- 
pal Corporations,  (3d  Ed.  1 276,)  says:  "  The  notion  that  there  can  be  a  de  facto 
office  has  been  cbaractenzed  as  a  political  solecism,  without  foundation  in 
reason,  and  without  supiwrt  in  law;  and  therefore  a  person  cannot  claim  to 
be  a  de  facto  officer  of  a  municipal. corporation  when  the  corporation  or  people 
have  in  law  no  power,  in  any  event,  to  elect  or  appoint  such  an  officer." 

It  cannot  be  said  of  the  act  of  Pebroary  28,  1867,  that  it  merely  prescribed 
a  new  mode  of  selecting  the  members  of  the  board  of  supervisors  of  Wayne 
county.  It  endeavored  to  form  a  new  board  of  supervisors,  unknown  to  the 
township  law  under  which  Wayne  county  was  organized,  and  opposed  to  the 
spirit  and  theory  of  that  law.  In  the  place  of  a  board  consisting  of  fifteen 
town  officers  elected  by  the  fifteen  towns  of  the  county,  eight  of  whom  consti- 
tuted a  legal  quorum,  it  provided  for  the  organization  of  a  board  of  five  men 
elected  by  five  newly-created  electoral  districts,  and  three  of  whom  constituted 
a  legal  quorum.  It  is  apparent,  from  the  observations  already  made,  that 
this  act  sought  to  inaugurate  a  new  system  of  government  for  Wayne  county. 
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It  made  provlBlon  for  a  set  of  officials,  who,  though  they,  were  called  by  the 
sauie  name  aa  the  old  board,  were  yet  in  fact  an  entirely  new  governing  body. 
It  follows  that  the  five  men  who  issued  the  bonds  under  consideration  were 
not  incumbents  of  offices  already  legally  existing,  and  cannot  be  regarded  as 
de  facto  officers.  As  the  act  which  attempted  to  create  the  board  of  five 
district  supervisors  never  became  a  law.  that  board  never  really  came  into  ex- 
istence. The  supreme  court  of  the  United  States  say:  "An  unconstitutional 
act  is  not  a  law.  It  confers  no  rights.  It  imposes  no  duties.  It  affords  no 
protection.  It  creates  no  office.  It  is,  in  legal  contemplation,  as  inoperative 
as  though  it  had  never  been  passed."    Norton  v.  Shelby  Co.,  supra. 

It  is  further  claimed  that  the  issuance  of  the  bonds  involved  in  this  suit  has 
been  ratified  by  the  legislature  in  the  passage  of  an  act  approved  February 
24,  1869.  and  entitled,  "An  act  to  amend  an  act  entitled  'An  act  to  incor- 
porate the  Illinois  Southeastern  Railway  Company.'  "  3  Priv.  Laws,  308. 
The  first  section  of  this  act  provides  that  "all  subscriptions  to  the  capital 
stock,  or  donations,  or  gifts  to  said  railway  company,  whether  made  by  indi- 
viduals, townships,  counties  or  corporations,  shall  be  and  are  by  this  act  le- 
galized; and  the  said  company  is  hereby  empowered  and  authorized  to  collect 
and  use  the  same  upon  the  conditions  as  donated  and  subscribed."  Clearly, 
this  first  section  of  the  act  of  1869  is  unconstitutional,  as  being  in  violation 
of  section  23  of  article  8  of  the  constitution  of  1848  as  above  quoted.  This 
court  said  of  it  in  Welch  v.  Post,  supra:  "The  question  is  directly  made 
that  the  amendatory  act  of  1869  violates  the  constitution  of  1848,  article  3, 
8  23.  *  •  *  On  the  authority  of  Midclleport  v.  Mtna  Life  Ins.  Co.,  82 
111.  562,  we  are  inclined  to  hold  the  point  is  well  taken;  and,  if  so,  it  would 
be  conclusive  of  tlie  whole  case."  In  Village  ofLockport  v.  Oaylord,  supra, 
the  act  under  consideration  was  an  act  of  tlie  legislature  entitled  "An  act  to 
amend  the  charter  of  the  village  ofLockport, "  passed  February  1 2,  A.  D.  1853; 
the  sixth  section  of  which  was  as  follows:  "That  the  appropriations  made  by 
the  president  and  trustees,  and  orders  drawn  by  the  clerk  in  February,  1867, 
be,  and  the  same  are  hereby,  fully  legalized  in  all  respects."  It  was  there 
said :  "  The  legalization  of  unauthoriz^  acts  of  the  corporation  cannot  be  con- 
sidered to  be  amendatory  of  its  charter.  *  *  •  The  object  of  the  sixth 
section  is  not  expressed  in  the  title  of  the  act,  and  we  must  hold  that  it  was 
passed  in  violation  of  the  constitution,  and  is  therefore  void."  There  is  no 
difference  between  the  act  which  came  under  review  in  Village  qf  Lockport 
v.  Qaylord,  and  the  act  of  1869  now  under  consideration.  The  latter  act  in 
its  title  purports  to  amend  the  charter  of  the  Illinois  Southeastern  Railway 
Company.  The  first  section  attempts  to  legalize  unauthorized  donations  and 
subscriptions.  Such  legalization  is  not  amendatory  of  the  charter.  The  ob- 
ject  of  the  first  section  is  not,  therefore,  expressed  in  the  title  of  the  act. 
Hence  it  must  be  held  to  have  been  passed  in  violation  of  tlie  constitution, 
and  is  void.  Being  thus  unconstitutional  and  void,  it  cannot  be  regarded  as 
a  ratificiition  of  the  illegal  acts  of  the  board  of  supervisors  created  by  the  act 
of  February  28,  1867. 

For  the  reasons  here  stated,  I  think  the  judgment-of  the  county  court  should 
be  reversed. 

ScBOLFiEU),  J.   I  concur  in  the  foregoing  views  of  Mr.  Justice  Magkudeb, 

(4S  Ohio  St  237) 

De  Long  «.  Babmes. 

{Supreme  Court  of  Ohio.    Jane  21, 1887.) 

1.  Fbohibrokt  Notes — Patkmt-Bioht  Note. 

Deleudant  purchased  a  pateut-right,  and  ezecDted  his  note  therefor,  In  the  sunt 
of  $750,  the  note  bearing  the  words,  "given  for  a  patent-right."  On  the  same  day, 
and  ostensibly  by  way  of  discount,  the  payee  surrendered  this  note,  and  in  lieu 
thereof  received  two  notes  for  $600,  and  the  defeudant's  oral  promise  to  pay  $50 


Digitized  by 


Google 


786  '     KOBTHEABTEBN  REPOBTEB.  [OhiOi. 

more  In  cash.  The  latter  notes  did  not  contain  the  worda  "glren  for  a  patent- 
right."  Jie!d.  tha~t  they  were,  within  the  meaning  of  Rev.  St.  Ohio,  ?  3178.  "prom- 
issory notes,  the  consideration  of  which  consists,  in  wliole  or  in  part,  of  the  right 
to  nialce,  use.  or  vend  a  patent  invention,  or  an  invention  claimed  to  be  patent^." 
2.  Same — Kkowledgx  of  Pukchasgr. 

In  an  action  upon  one  of  such  notes  by  a  purchaser  before  maturity,  an  instruc- 
tion tlmt  tlie  pCaintiff  "  must  liave  had  notice  or  information  of  sucli  facts  aa 
amounted,  under  the  circumstances,  to  substantial  and  real  knowledge  that  the 
note  was  given  for  a  patent- right,  or  he  is  not  chargeable  with  knowledge,"  is  a  suf- 
ficient designation  of  the  knowledge  implied  by  Rev.  St.  Ohio,  ?  3178,  tiiat  "any 
person  who  purchases  or  becomes  the  holder  of  a  promissory  note  •  •  •  hu»f 
ing  it  to  have  been  given  "  for  a  patent-right,  "shall  ho!d  the  same  subject  to  all 
defenses  although  the  words  'given  for  a  patent-right'  are  not  written  or  printed 
apou  its  face." 

Error  to  district  court,  Ltike  countj. 

Alvord  <£•  Alvord,  for  plaintifF  in  error.    Burrows  eft  Sostoorth  and  S,  J, 
Sweeny,  for  defendant  in  error. 

Hy  the  Coubt.  At  the  trial  in  ttie  court  of  common  pleas  the  defendant 
offered  testimony  tending  to  show  that  on  May  21,  1874,  James  M.  Bamee, 
the  defendant  in  error,  and  his  wife,  Arminda  H.  Barnes,  in  consideration  of 
an  assignment  to  them  by  A.  F.  Canfleld  of  an  alleged  interest  in  a  certain 
patent-right,  made  and  delivered  to  the  assignor  their  promissory  note  for 
$750,  with  the  words  "given  for  a  patent-right"  written  thereon,  as  required 
by  the  statute;  that  immediately  after  the  execution  of  the  note,  od  the  same 
day,  at  the  same  place,  and  as  part  of  the  same  transaction,  the  note  was  sur- 
rendered to  the  makers  thereof,  and  two  new  notes  in  lieu  thereof  for  $600, 
in  the  aggregate,  were  made  by  the  above-named  James  M.  Barnes  and  Ar- 
minda H.  Barnes  to  the  same  payee,  A.  F.  Canfleld,  without  the  words  "given 
for  a  patent-right"  written  thereon,  the  payee  allowing  a  discount  of  $100 
from  the  note  for  $750,  and  the  makers  thereof  agreeing  to  pay  the  $50  balr 
ance  in  cash.  The  original  action  was  founded  on  one  of  the  two  notes  thus 
given;  the  same  having  been  indorsed  in  blank  by  the  payee,  and  sold  and 
delivered  to  William  De  Long,  the  plaintiff  in  error,  before  due.  In  the 
court  of  common  pleiisthe  plaintiff  requested  the  court  to  charge  the  jury  as 
follows:  "If  the  jury  find  from  the  evidence  that  the  consideration  of  the 
note  was  the  sale  of  an  interest  in  a  patent-right,  and  that  there  was  first 
given  in  payment  for  said  interest  a  note  for  $750,  having  thereon  written, 
as  required  by  the  statute,  the  words  ■  given  for  a  patent-right,'  and  the  same 
was  discounted  by  the  payee  for  notes  amounting  to  $600,  of  which  the  note  in 
suit  was  one,  written  in  the  usual  form  of  commercial  paper,  and  negotiable, 
but  without  the  words  '  given  for  a  patent-right,'  thereon  wjitten,  such  note 
in  suit  is  not  a  patent-right  note  within  the  meaning  of  the  statute."  Which 
request  the  court  refused  to  give  in  charge  to  the  jury«  to  which  refusal  the 
plaintiff  excepted.  Held,  (1)  The  court  did  not  err  in  refusing  to  charge  the 
jury  as  thus  requested?  (2)  the  note  sued  on  was,  within  the  meaning  of  sec- 
tion 3178  of  the  Revised  Statutes,  "a  promissory  note,  or  other  negotiable  in- 
strument, the  consideration  of  which  consists,  in  whole  or  in  part,  of  the  right 
to  make,  use,  or  vend  a  patent  invention,  or  an  invention  claimed  to  be  pat- 
ented;" (3)  a  charge  to  the  jury  that  the  plaintiff  "must  have  had  notice  or 
information  of  such  facts  as  amounted  to  him,  under  the  circumstances  sur- 
rounding him  at  the  time,  to  substantial  and  real  knowledge  that  the  note 
was  given  for  a  patent-right,  or  he  is  not  chargeable  with  knowledge,"  is  a 
sufBcient  designation  of  the  knowledge  implied  in  the  provision  of  section 
8178  of  the  Revised  Statutes  that  "any  person  who  purchases  or  becomes  the 
holder  of  a  promissory  note,  or  other  negotiable  instrument,  Jenowtng  it  to 
have  been  given  for  the  consideration  aforesaid,  shall  hold  the  same  subject 
to  such  defenses,  although  the  words  '  given  for  a  patent-right '  are  not  writ- 
ten or  printed  upon  its  face. "    Judgment  affirmed. 
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(m  111.  tss) 

Oabtwhight  and  others  o.  UcGown. 

(Supreme  Oowrt  of  IlKnou.    June  17,  X887.)  ^ 

X.  Mabbiaos — ^Vamdity  of — Bioamoos  Rslatioks — DiToacr— Pbmumptiok  Trebb- 

AFTEB. 

Del'endant  claimed  title  to  certain  real  property  through  the  daupchter  of  one  L. 
L.  on  April  29,  1841,  was  lawfully  married  In  Kentucky  to  8.  J.  After  abont  one 
year  he  abandoned  this  drat  wife,  moved  to  Ulinoia,  married  again  December  11, 
1843,  one  Z.  C,  with  whom  he  lived  antil  his  death,  January  10,  1868.  By  her  he 
bad  four  children,  whom  he  always  recof^ized  and  treated  as  his  l^itiiuate  off- 
spring ;  the  daughter,  through  whom  defendant  claims,  being  one  of  them.  L.  and 
i.  C.  continued  to  live  as  man  and  wife  openly,  avowing  themselves  as  such,  and 
never  clian^^ing  their  relation,  or  celebrating  or  agreeing  npon  any  marriage  after 
the  first.  In  December,  1846,  the  first  wife  procured  a  divorce  from  L.  in  Kentuclcy. 
The  evidence  indicates  that  Z.  G.  Icnew  nouiing  of  L's  fiist  marriage,  and  supposed 
'  she  was  his  lawful  wife.  HMd,  that  the  second  marriage  was  void  ;  that  the  con- 
tinued cohabitation  and  dwelling  together  as  man  and  wife  after  the  divorce  of  the 
first  wife  do  not  raise  a  presumption  of  marriage,  or  such  an  agreement  as  will  con- 
stitute a  common-law  marriage,  and  that  the  ofispring  is  illegitimate.' 

i.  Equitt — LmriATioKS  and  Lacbss. 

The  legitimate  heirs  having  brought  a  bill  in  equity  for  partition  of  the  land  17 
years  after  the  death  of  L.,  hilcL,  that  the  possession  of  defendant  during  that  time 
was  not  a  possession  under  color  of  title,  and  therefore  the  Illinois  seven-years  stat- 
ute of  limitation,  which  requires  such  possession,  was  not  a  defense,  and  that,  as 
equity  generally  follows  the  law  in  the  matter  of  limitations,  and  20  years  had  not 
run,  the  suit  would  not  be  held  barred  by  laches. 

Error  to  Montgomeiy. 

This  was  a  bill  filed  by  William  F.  Cartwright  and  others,  the  brothers,  sis- 
ters, and  mother  of  Braxton  B.  Lewis,  deceased,  and  the  lieirs  of  his  deceased 
brothers  and  sisters,  for  the  partition  of  certain  lands  of  which  the  said  Lewis 
died  seized.  The  bill  Is  framed  on  the  theory  that  the  deceased  left  no  lawful 
issue  capable  of  taking  from  him  by  inheritance.  It  appears  that  Lewis  was 
on  April  29,  1841,  lawfully  married  to  one  Sarah  James,  in  Caldwell  county, 
in  the  state  of  Kentucky;  that  he  lived  with  heir  there  for  about  one  year, 
when  he  abandoned  her,  left  Kentucky,  and  came  to  this  state,  where  he'  re- 
sided np  to  the  time  of  bis  death,  which  was  on  January  10, 1868.  One  child 
was  born  of  this  marriage,  which  died  in  infancy  on  February  26, 1845.  The 
said  Sarah  tiled  her  bill  in  the  circuit  court  of  Caldwell  county  against  the  said 
Braxton  B.  Lewis  for  a  divorce,  charging  desertion  for  over  three  years,  and 
defendant's  marriage  in  Illinois,  which  resulted  In  a  decree  of  divorce  on  De- 
cember 12,  1846.  It  appears  from  the  secords  of  the  Montgomery  county 
clerk's  office  given  in  evidence  that  on  December  11,  1848,  said  Lewis  was 
formally  married  to  one  Zerelday  Cacey,  nuder  a  license  issued  out  of  the  said 
clerk's  office;  the  ceremony  having  been  perfonned  by  one  J.  "W.  Woods,  a 
minister  of  the  gospel,  who  certified  to  the  fact  of  the  marriage.  In  the  license 
Miss  Gacey's  name  was  written  "Seralda  Cacey,"  and  in  the  minister's  cer- 
tificate "Serelda  Cacey. "  Lewis  lived  with  Zerelday  as  his  wife  up  to  the  time 
of  his  death,  and  always  recognized  and  treated  her  as  his  lawful  wife.  They 
had  four  children  born  unto  them,  which  Lewis  always  recognized  as  his  own. 
Three  of  these  children  died  in  their  early  infancy  and  prior  to  his  death. 
Only  one  of  them.  Mary  A.,  survived  him.  She  was  bom  October  31,  1851, 
and  was  married  to  Able  A.  McGown,  February  20,  1868.  On  January  9, 
1870,  she  gave  birth  to  a  son,  Oliver  F.  McGown.  She  died  July  10,  1870, 
leaving  this  son  as  her  only  heir  at  law.  He  died  July  10,  1870,  leaving  his 
father.  Able  A.  McGown  his  only  heir.  Zerelday  Lewis  died  intestate  Febru- 
aiy  4>  1885.    The  bill  made  Able  A.  McGown  party  defendant,  charging  that 

'  See  note  at  end  of  case. 
T.12N.E.no.9 — 47 
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he  claimed  some  interest  in  the  premises.  He  answered  the  bill,  and  set  up 
the  marriage  of  Lewis  with  Zerelday  Cacey  in  Montgomery  county,  in  this 
Btate>  without  stating  when  it  was  celebrated;  charged  the  making  of  valuable 
improvements  by  him  upon  the  lands,  and  the  payment  of  all  taxes  for  more 
than  seven  successive  years,  with  possession,  and  setting  up  the  statute  of 
limitations  and  laches  as  a  bar  to  the  relief  sought.  On  the  hearing  upon  the 
.pleadings  and  proofs  the  biU  was  dismissed,  and  the  complainants  below  pros- 
ecute this  writ  of  error. 

Shope,  J.  The  right  to  have  partition  of  the  lands  described  in  this  bill 
depends  upon  the  fact  whether  Braxton  B.  Lewis,  at  his  death,  left  any  law- 
ful issue  capable  of  taking  from  him  by  inheritance.  He  left  one  child,  Mary 
A.;  his  other  children  having  died  while  mere  infants.  It  is  not  denied  by  the 
plaintiffs  in  error  that  he  whs  formally  married  to  one  Zerelday  Cacey,  mother 
of  this  child,  December  8,  1843,  in  Montgomery  county,  in  this  state,  undera 
license  issued  out  of  the  office  of  the  clerk  of  the  county  court  of  that  county, 
nor  that  he  afterwards  lived  and  cohabited  with  her  as  man  and  wife  up  to 
his  death,  and  recognized  the  issue  of  such  cohabitation  as  his  children;  but 
it  is  claimed  that  this  marriage  was  absolutely  null  and  void,  for  the  reason 
tliat  Lewis  had,  at  the  time  of  its  solemnization,  a  lawful  wife  then  living  in 
Caldwell  county,  in  the  state  of  Kentucky,  from  whom  there  was  no  divorce. 

The  marriKge  of  a  man  and  woman,  when  one  of  them  has  a  husband  or 
wife  by  a  prior  marriage  who  is  then  living  and  undivorced,  is  void,  and  not 
merely  voidable.  Being  a  nullity,  no  decree  is  necessary  to  avoid  the  same. 
Reeves  v.  Reeves,  54  111.  832;  Drammond  v.  Irish,  52  Iowa,  41,  2  N.  W.  llep. 
622;  Blossom  v.  Barrett,  37  N.  Y.  434;  Ja-nes  v.  Janes,  5  Blackf.  141;  Tefft 
v.  Tefft,  35  Ind.44;  Glass  v.  Glass,  114  Mass.  563;  Martin  v.  Martin,  22  Ala. 
86.  A  void  marriage  is  good  for  no  legal  purpose,  and  its  invalidity  may  be 
shown  in  any  conrt  between  any  parties  either  in  the  life-time  of  the  parties 
thereto  or  after  their  death. 

There  can  be  no  doubt  of  the  fact  of  the  prior  marriage  of  Lewis  to  Sarah 
James,  in  Caldwell  county,  Kentucky,  and  that  he  abandoned  her  in  less  than 
a  yfear  after  their  marriage,  and  came  shortly  after  to  Montgomery  county, 
in  this  state,  and  that  such  prior  wife  obtained  a  divorce  from  him  in  the  cir- 
cuit court  of  Caldwell  county,  Kentucky,  in  December,  1846,  some  three 
years  after  his  second  marriage.  The  first  marriage  is  satisfactorily  shown 
by  the  record  evidence  thereof,  and  the  testimony  of  many  witnesses  who 
were  present  at  its  celebration,  and  knew  tlie  parties.  Defendant  in  error 
contends  that  the  evidence  does  not  sufSciently  show  that  the  marriage  with 
Zerelday  was  in  1843,  or  at  any  time  prior  to  the  divorce  in  Kentucky;  but 
that  the  facts  and  circumstances  are  s\ich  as  to  afford  presumptive  evidence 
of  a  common-law  marriage  after  the  divorce.  Tlie  marriage  certificate  on 
file  in  the  proper  office  shows  that  this  marriage  was  celebrated  on  Dacember 
8, 1843,  by  one  J.  W.  Woods,  a  minister  of  the  gospel.  The  proof  also  shows 
that  Woods  was  a  minister  of  tlie  gospel,  and  that  Lewis  cohabited  with  this 
woniiin  as  his  wife  up  to  his  death,  and  that  she  was  always  reputed  to  be  his 
wife.  No  importance  is  attached  to  the  fact  that  the  woman's  name  in  the 
marriage  license  was  written  "Seralda,"  and  in  the  minister's  return  thereon 
"Serelda."  The  evidence  shows  beyond  dispute  that  Zerelday  Cacey  was  the 
person  named  in  the  certificate  of  marriage  and  the  license.  If  this  was  tlie 
only  marriage  of  Lewis,  there  could  be  no  doubt  of  the  sufficiency  of  the  evi- 
dence to  establish  the  same.  It  could  not  be  invalidated  by  any  mistake  in 
the  spelling  of  a  name.  Every  reasonable  and  fair  presumption  wUl  be  in- 
dulged for  the  purpose  of  upholding  a  marriage,  and  establishing  the  legiti- 
macy of  the  offspring.  When  the  celebration  of  a  marriage  is  once  shown, 
the  contract  of  marriage,  the  capacity  of  the  parties,  and  in  fact  everything 
necessary  to  the  validity  of  the  marriage,  in  the  absence  of  proof  to  the  ooa- 
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trary,  will  be  presumed.  Caujolle  v.  Ferrie,  26  Barb.  177 ;  Flemttiff  v.  People, 
27  N.  Y.  329;  Strode  v.  Magotmn,  2  Bush,  627;  1  Bish.  Mar.  &  Div.  §  457; 
Lawson,  Presumptive  Ev.  10*-107;  People  v.  Colder,  30  Mich.  85;  State  v. 
Kean,  10  N.  H.  347. 

The  presumption  of  the  capacity  of  Lewis  to  enter  into  the  marriage  con- 
tract with  Zerelday  Cacey,  December  8, 1843,  is  overcome  by  proof  of  his  prior 
marriage  in  Kentuclsy,  and  that  his  wife  by  that  marriage  was  still  living  and 
nndivorced  at  that  time.  This  proof  established  the  fact  that  the  second  mar- 
riage, in  1843,  was  a  nullity,  conferring  no  marital  rights  whatever.  A  sim- 
ple marriage  ceremony  will  not  make  a  man  and  woman  hnsband  and  wife. 
Capacity  and  consent  are  absolutely  essential,  but  celebration  only  contin- 
gently so.  Thompson  v.  Thompson,  114  Mass.  566;  Merriam  v.  Wolcott,  61 
How.  Pr.  377;  Rundie  y.Pegram,  49  Miss.  751.  Nor  can  sexual  intercourse, 
which  the  parties  know  to  be  contrary  to  law,  form  even  an  element  of  mar- 
riage.   Peak  V.  Peak,  12  R.  I.  485;  Port  v.  Part,  70  HI.  484. 

This  formal  marriage  being  void,  do  the  facts  and  circumstances  proved 
create  a  presumption  of  a  lawful  marriage  of  Lewis  and  Zerelday  after  the 
divorce  in  1846?  No  record  of  any  subsequent  marriage  has  been  produced, 
nor  has  any  witness  testified  directly  as  to  any  such  marriage;  but  it  is  stren- 
uously insisted  that  the  evidence  will  justify  the  court  in  presuming  a  com- 
mon-law marriage  of  the  parties  after  the  impediment  to  their  legal  marriage 
was  removed.  While  our  statute  prescribes  certain  formalities  to  be  observed 
in  marriages,  and  certain  steps  to  be  taken  to  preserve  the  evidence  of  their 
celebration,  it  does  not  declare  a  marriage  void  which  is  legal  at  the  common 
law,  merely  because  not  entered  into  in  accordance  with  its  provisions.  Port 
V.  Port,  70  III.  484.  A  marriage  is  a  Civil  contract  made  in  due  form,  by 
which  a  man  and  woman  agree  to  take  each  other  for  husband  and  wife  dur- 
ing their  joint  lives,  unless  it  is  annulled  by  law,  and  to  discharge  towards 
each  other  the  duties  imposed  by  law  upon  such  relation.  Each  must  be  cap- 
able of  assenting,  and  must  in  fact  consent  to  form  this  new  relation.  If  a 
statute  forbids  the  solemnization  of  marriage  without  a  license,  still,  in  the 
absence  of  a  clause  of  nullity,  the  marriage  will  be  good,  though  no  license 
was  had.  1  Bish.  Mar.  &  Di  v.  §  284.  The  proof  here  fails  to  show  any  license 
for  the  marriage  uf  Lewis  after  the  divorce;  but,  on  the  contrary,  the  clerk  of 
the  county  court,  the  keeper  of  the  public  records  relating  to  marriages,  tes- 
tified that  he  had  carefully  examined  those  records  and  failed  to  find  any  other 
marriage  license  than  that  issued  in  1843. 

Nor  is  there  any  direct  evidence  of  any  marriage  of  the  parties  after  the 
divorce,  per  verba  de  prcesenti,  or  per  verba  de  /uturo  eum  copula;  but  the 
court  is  asked  to  infer  such  a  marriage  from  the  long-continued  cohabitation 
of  the  parties,  and  their  reputation  of  being  married  at  some  time.  When 
the  consent  to  miirry  is  manifested  by  wor(£  de  pranenti,  a  present  assump- 
tion of  the  marriage  status  is  necessary.  As  said  in  Van  Tuyl  v.  Van  Tuyl, 
57  Barb.  237:  "As  the  law  stands,  a  valid  marriage,  to  all  intents  and  pur- 
poses, is  established  by  proof  of  an  actual  contract  per  verba  de  prcesenti  be- 
tween persons  of  opposite  sexes  capable  of  contracting  to  take  each  other  for 
husband  and  wife;  especially  where  the  contract  is  followed  by  cohabitation. 
No  solemnization  or  other  formality  apart  from  the  agreement  itself  is  neces- 
sary. Nor  is  it  essential  to  the  validity  of  the  contract  that  it  should  be  made 
before  witnesses;" — citing  Clayton  v.  Wardell,  4  N.  Y.  230;  Cheriey  v.  Arnold, 
15  N.  Y.  846;  Tummalty  v.  Tummalty,  3  Bradf.  372;  Hubb.  Succ.  c.  4,  § 
1.  On  the  other  hand,  it  is  not  sutScient  to  agree  to  present  cohabitation,  and 
8  future  regular  marriage  when  more  convenient,  or  when  a  wife  die,  or  when 
a  ceremony  can  be  performed.  Robertson  v.  State,  42  Ala.  509;  Duncan  v. 
Duncan,  10  Ohio  St.  182;  Estate  of  Beverson,  47  Gal.  621;  Fryer  v.  Fryer, 
Kcb.  £q.  85;  Van  Tuyl  y.Van  Tuyl,  57  Barb.  235;  1  Bish.  Mar.  &  Div.  g 
262.    To  constitute  marriage  the  consent  must  not  be  attended  by  an  agre&- 
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ment  that  some  intervening  thing  shall  be  done  before  the  marriage  takes 

effect,  as  that  it  be  publicly  solemnized.     1  Bish.  Mar.  &  Div.  g  249. 

In  Hantz  v.  Sealy,  6  Bin.  405,  the  plaintiff  and  defendant  hud  long  lived 
in  adulterous  intercourse,  although  they  considered  themselves  as  lawfully 
married.  In  fact,  they  litid  entered  into  a  marriage  contract  which  was  void 
because  the  defendant  had  a  former  wife  living  from  whom  he  had  been  sep- 
arated by  consent,  but  not  legally.  After  a  legal  divorce  was  procured,  they 
were  advised  by  their  lawyer  to  celebrate  a  new  marriage.  The  defendant 
said:  "I  take  you  [the  plaintiff]  for  ray  wife;"  and  the  plaintiff  being  told 
if  she  would  say  the  same  thing  the  marriage  would  be  complete,  answered: 
"To  be  sure  he  is  my  husband, — good  enough."  The  court  held  these  words 
of  the  woman  did  not  constitute  a  present  contract,  but  alluded  to  their  past 
contract,  which  she  always  asserted  to  be  a  legal  marriage.  Where  parties 
competent  to  contract  have  agreed  to  marry  at  some  future  time,  if  they  have 
eopula,  which  is  lawful  only  in  the  married  state,  in  the  absence  of  any  evi- 
dence to  the  contrary  they  will  be  presumed  to  have  become  actually  married 
by  taking  each  other  for  hubband  and  wife,  and  to  have  changed  their  future 
promise  to  marry  to  one  of  present  marriage,  in  such  a  case  the  oopiUa  will 
be  presumed  to  have  been  allowed  on  the  faith  of  the  marriage  promise,  and 
that  the  parties  at  the  time  of  such  copula  accepted  each  other  as  man  and 
wife.  Port  v.  Port,  70  HI.  484;  Hebblethioaite  v,  Hepworth,  98  III.  126. 
This  kind  of  a  marriage  must  be  distinguished  from  cases  of  seduction  or 
sexual  intercourse  followed  by  a  promise  of  marriage  in  cases  where  the  in- 
tercourse in  its  inceptionis  illicit,  and  is  known  to  be  such.  Cheney  v.  Arnold, 
15  N.  Y.  345;  Duncan  v.  Duncan,  10  Ohio  St,  181;  1  Bish.  Mar.  &  Div.  § 
261. 

Tlie  evidence  in  the  record  is  amply  sufficient  to  show  that  Lewis  and 
2^reldiiy  lived  and  cohabited  as  husband  and  wife  for  a  period  of  about  25 
yeai-s,  and  that  during  all  this  time  he  treated  her  as  a  man  would  a  wife, 
and  her  children  as  his  own,  and  that  they  were  reputed  as  husband  and 
wife.  But  it  must  be  borne  in  mind  that  cohabitation  and  repute  do  not 
constitute  a  marriage,  but  are  only  evidence  tending  to  raise  a  presumption 
of  marriage  of  more  or  less  strength,  according  to  the  circumstances  of  th«i 
case,  and  that  the  cohabitation  must  not  be  meretricious,  but  matrimonial^ 
in  order  to  give  rise  to  this  presumption.  1  Bish. Mar.  &  Div.  §  266.  Where 
a  marriage  in  fact  is  shown  by  direct  evidence,  as  in  this  case,  there  is  no 
necessity  for  presuming  its  existence.  Presumption  must  yield  to  the  supe- 
rior force  of  direct  and  positive  proof.  In  this  case  there  was  an  actual  mar- 
riage ceremony  performed  in  1843,  by  which  Lewis  and  Zerelday  were  ap- 
parently and  ostensibly  married.  Their  coliabitation  thereafter,  and  reputa- 
tion as  to  being  married,  might  very  naturally  and  properly  be  referred  to 
the  fact  of  this  apparent  marriage;  there  being  nothing  to  indicate  to  their 
acquaintances  and  neighbors  that  it  was  void.  If  no  actual  marriage  cere- 
mony had  been  shown,  then  the  cohabitation  and  repute  proved  might  be  re- 
ferred to  some  supposed  informal  common-law  marriage.  This  cohabitation 
and  repute  is  not  shown  as  evidence  of  the  ceremonial  marriage  in  1843,  but 
of  some  other  kind  of  marriage  entered  into  some  time  after  the  divorce,  in 
December,  1846.  Is  such  cohabitation  and  repute,  based  upon  a  supposed 
common-law  marriage,  any  more  than  upon  the  formal  marriage,  shown  by 
the  records  to  have  been  entered  into  in  1843?  The  habit  and  repute  shown 
in  tills  case  might  just  as  well  and  more  naturally  arise  from  the  marriage  in 
1843.  If  this  evidence  could,  by  any  known  rule,  be  so  limited  as  to  show  a 
cohabitation  and  repute  from  some  day  after  the  divorce,  when  no  impedi- 
ment existed,  it  might  afford  evidence  of  a  common-law  marriage  of  the  par- 
ties by  their  own  acts.  If  the  cohabitation  and  repute  was  the  result  of  the 
assumed  marriage  in  1843,  which  was  void,  it  was  illicit,  and  not  matrimo- 
nial, and  no  marri^e  can^be  presumed  from. illicit  sexual  intercourse. 
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Their  cohabitation  being  meretricious  in  its  inception,  at  least  so  far  as 
Lewis  is  concerned,  was  it  changed  by  the  divorce  in  Kentucky,  and  rendered 
thereafter  matrimonial?  This  would  seem  to  depend  upon  the  intention  of 
the  parties,  and  the  fact  whether  they  had  knowledge  of  the  divorce  removing 
the  only  impediment  there  was  to  their  marriage.  There  is  no  proof  in  the 
record  that  eitlier  Lewis  or  Zerelday  had  ever  been  informed  of  the  divorce, 
or  that  she  ever  knew  that  he  bad  a  former  wife.  Without  knowledge  of  the 
removal  of  the  impediment,  they  could  not  have  intended  a  second  marriage, 
or  have  attempted  to  enter  into  another  marriage.  Courts  cannot  many  par- 
ties by  mere  presumption,  without  their  consent.  In  the  absence  of  consent, 
the  status  of  marriage  is  never  created  by  any  government.  The  law  com- 
pels no  one  to  assume  the  matrimonial  status.  Without  assent,  no  statute 
or  constitution  can  create  this  relation.  Diokerson  y.  Brovm,  49  Miss.  373. 
In  Turptn  v.  Public  AdinW,  2  Bradf.  424,  the  surrogate  said:  "  When  parties 
are  living  in  a  meretricious  state,  a  promise  to  marry  on  some  future  condi- 
tion does  not  effect  a  marriage  by  a  mere  continuance  of  that  connection." 

What  evidence  is  there  that  Lewis  ever  consented  to  or  even  desired  to 
change  his  connection  with  Zerelday  from  an  illicit  to  a  matrimonial  one? 
He  .took  no  steps  to  remove  the  impediment  to  his  marriage  with  her.  The 
divorce  was  not  sought  by  him,  .but  was  obtained  by  his  former  wife  in  1846. 
If  he  had  noknowl^ge  of  this  divorce,  it  cannot  be  presumed  that  he  would 
have  married  the  same  woman.  If  he  had  notice  of  the  divorce,  and  desired 
to  change  his  connection  with  Zerelday  into  that  of  marriage,  it  was  an  easy 
matter  for  him  to  have  had  solemnized  a  legal  marriage,  or  for  the  parties  in 
some  public  manner  to  have  indicated  an  intention  to  enter  into  such  relation.' 
But  this  was  never  attempted.  It  may  be  said  that  the  holding  of  Zerelday 
out  to  the  world  as  his  wife  showed  a  desire  to  change  his  connection  with 
her  to  that  of  marriage.  But  little  importance  can  be  attached  to  this  cir- 
cumstance when  considered  in  connection  with  the  other  facts  of  the  case. 
A  concubine  is  often  held  out  to  the  world  as  a  wife,  to  conceal  an  illicit  co- 
habitation, and  prevent  a  criminal  prosecution;  and,  in  addition  to  this,  if 
he  desired  to  change  bis  former  connection,  there  was  an  easy  way  open  to 
him.  The  holding  of  her  out  as  his  wife  before  the  divorce  was  a  fraud  and 
a  deception;  and,  if  Lewis  would  attempt  to  deceive  the  public  by  creating' 
false  appearances,  prior  to  December,  1846,  why  may  not  his  subsequent  acts 
also  have  been  equally  deceptive  and  fallacious? 

As  said  before,  there  is  no  evidence  in  the  record  showing  that  Zerelday 
ever  knew  that  Lewis  had  a  wife  living  at  the  time  she  supposed  she  married' 
him.  She  was  deceived  and  imposed  upon  by  Lewis  in  his  falsely  assuming 
to  have  capacity  to  marry  her,  and  in  concealing  the  fact  of  his  prior  mar- 
riage to  a  then  living  and  undivorced  wife.  Kot  knowing  of  the  former  mar- 
riage, she  could  Have  had  no  reason  for  desiring  a  second  marriage.  If  she 
regarded  herself  as  the  lawful  wife  of  Lewis,  it  would  be  a  violent  presump- 
tion to  hold  that  she  assented  to  a  second  informal  marriage.  If  she  knew  of 
the  prior  marriage,  then  her  coliabitatjon  with  Lewis  was  meretricious  in  its 
inception,  and  could  only  be  changed  after  the  disability  of  Lewis  was  re- 
moved, and  then  only  by  the  mutual  consent  of  both.  If  she  had  notice  of 
the  illegality  of  her  marriage  after  the  divorce,  and  cohabited  with  Lewis 
after  that  without  a  new  marriage,  it  was  criminal.  If  she  desired  to  make 
her  subsequent  connection  with  him  lawful,  she,  no  doubt,  would  have  in- 
sisted upon  a  public  or  statutory  marriage,  so  as  to  preserve  the  evidence  of 
the  same. 

Marriage  may  be  shown  by  circumstantial  as  well  as  by  direct  evidence.  It 
may,  in  a  proper  case,  be  inferred  from  continuous  cohabitation  and  repute- 
when  nothing  appears  to  prevent  the  raising  of  the  presumption  created  by 
the  proof  of  these  facts.  If  the  cohabitation  was  in  its  inception  illicit,  the"" 
presumption  of  the  innooenceand  morality  of  the  parties  is  at  once  rebutted' 
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and  overcome;  and,  without  proof  of  a  change  in  their  rplation  to  each  other, 
it  wili  be  presumed  that  this  continuance  of  the  connection  of  the  parties  is  of 
the  same  character.    Floyd  v.  Colbert,  53  Miss.  37. 

Bishop,  in  his  work  on  Marriage  and  Divorce,  (section  506.)  says:  "H 
parties  come  together  intending  and  clioosing  an  illicit  commerce,  there  being 
no  impediment  to  marriage,  it  cannot  be  presumed  without  reasons,  what- 
ever the  law  under  which  they  live,  tliat  they  have  altered  their  choice;  for  a 
condition  of  things  once  shown  is  presumed  to  continue.  And  it  can  make 
no  difference  in  this,  that  an  impediment  to  marriage  existing  when  the  co- 
habitation began  was  afterwards  removed." 

In  the  stale  of  Mississippi  tiie  constitution  provided  that  all  persons  who 
have  not  been  married,  but  are  now  living  together,  cohabiting  as  husband 
and  wife,  shall  be  taken  and  held,  for  all  purposes  in  law,  as  married,  etc. 
The  supreme  court  of  that  state  held  that,  where  a  person  claims  to  be  mar- 
ried thereby,  there  must  be  some  formal  and  explicit  agreement  between  the 
parties  thut  they  will  and  do  accept  the  new  organic  law  as  establishing  thence- 
forth between  them  a  new  relationship,  or  there  must  be  such  open  and  visi- 
ble change  in  the  conduct  and  declarations  of  the  parties  that  an  agreement 
to  accept  the  new  law  might  fairly  be  inferred.  Floyd  v,  Calvert,  53  Miss. 
37;  Diakerson  v.  Brown,  49  Miss.  357. 

Where  both  parties  are  married  in  the  honest  belief,  founded  on  apparently 
good  reason,  that  they  are  capable  of  entering  into  the  mai'riage  contract, 
when  in  fact  one  of  them  is  not,  if  they  continue  to  cohabit  aa  man  and  wife 
after  the  removal  of  the  impediment  to  their  lawful  union,  the  law  will  pre- 
sume a  common-law  marriage  by  the  act  of  the  parties,  in  the  absence  of  any 
evidence  to  prevent  such  presumption.  In  such  a  case  there  are  many  strong 
and  cogent  reasons  for  presuming  a  new  marriage  aft<?r  the  removal  of  the 
impediment,  even  though  the  parties  may  nut  have  known  of  its  removal. 
There  the  cohabitation  in  ignorance  of  facts  rendering  it  illegal  is  not  to  be 
regarded  as  meretricious  or  criminal  until  the  parties  have  knowledge  of  such 
facts.  Their  purpose  in  such  a  union  is  honorable  marriage,  which  the  law 
favors,  and  not  mere  illicit  intercourse.  The  fact  that  Mrs.  Lewis  had  no 
knowledge  of  the  invHlidity  of  the  marriage,  and  therefore  the  cohabita.tion 
on  her  part  was  not  criminal,  cannot  validate  the  assumed  marriage  even  as 
to  her.  If  valid  as  to  her,  it  must  be  equally  so  us  to  him.  A  contract  not 
mutually  binding  is  void  for  want  of  mutuality.  The  most  that  can  be  said 
is  that  Mrs.  Lewis  was  not  liable  to  criminal  punishment  for  living  with  a 
man  she  supposed  in  good  faith  was  her  husband. 

In  Rice  V.  Randletl,  6  N.  £.  Hep.  288,  (Sup.  Ct.  Mass.)  one  Alexander  in 
1836  was  married  to  A.,  in  the  state  of  Vermont,  where  he  resided  with  her 
up  to  1863,  when  he  left  her,  and  went  to  Canada  with  another  woman,  after 
whose  death  in  the  same  year  he  came  to  Portsmouth,  New  Hampshire,  where 
he  married  B.  in  December,  1864.  On  September  II,  1867,  he  married  C. 
A.  died  in  May,  1866.  Neither  Alexander  nor  A.  ever  procured  a  divorce. 
It  was  contended  ttiat  the  cotiMbitation.of  Alexander  with  B.,  after  the  death 
of  his  fii-st  wife  A.,  in  May,  1866,  and  before  his  marriage  to  C,  in  1867,  was 
evidence  of  a  marriage  between  him  and  B.,  and  therefore  his  marriage  with 
O.  in  1867  was  void.  The  court  say:  "Tlie  cohabitation  was  the  only  evidence 
of  a  marriage,  and  in  this  case  the  cohabitation  points  only  to  the  illegal  con- 
tract of  marriage  under  which  it  commenced.  The  parties  had  no  thought  of 
any  other  marriage.  The  testimony  of  the  supposed  wife  shows  this;  and 
the  facts  that  she  did  nut  know  of  the  existence  of  the  legal  wife,  and  that 
Alexander  did  not  know  of  her  death,  forbid  any  presumption  that  they  made 
a  new  contract  in  consequence. " 

In  Harbeck  v.  Harbeck,  (N.  Y.  Court  of  Appeals,  June  1, 1886,)  7  N.  E.  Rep. 
408,  which  was  a  bill  for  a  divorce,  the  issue  was  whether  the  parties  were  mar- 
ried, no  ceremony  having,  been  performed.   The  plaintiff  was  formerly  the  wife 
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of  Montgomery,  who  abandoned  her.  She  lived  with  the  defendant  until  1879, 
passing  as  his  wife,  both  believing  that  Montgomery  was  dead,  which  was  not 
true.  The  court  said:  "That  the  union  between  the  parties  was  at  first  ille- 
gal, Is  conceded.  If  a  change  occurred,  it  was  followed  by  no  formal  celebra- 
tion ;  nor  is  there  evidence  of  any  present  agreement  to  take  each  other  for 
husband  and  wife;  and  that  they  ever  pttssed,  by  contract  or  by  mutual  con- 
sent, from  the  state  of  concubinage  to  that  of  marriage  is  made  doubtful  by 
the  admissions  of  the  plaintifF,  proven  by  the  testimony  of  her  sister,  and  by 
tlie  defendant's  father,  and  by  other  witnesses.  If  that  testimony  is  true,  it 
is  difficult  to  nnd  that  she  herself  regarded  the  connection  as  matrimonial,  or 
that  its  continuance  depended  upon  anything  more  binding  than  the  inclina- 
tion or  will  of  the  defendant.  It  is  true  that  he  assumed  the  character  of  hus- 
band, and  she  that  of  wife,  and  reported  themselves  in  that  relation  to  their 
associates  and  others,"  etc. 

In  Appeal  of  Readiny  Fire  In-i.  Co.,  6  Atl.  Rep.  62,  the  supreme  court  of 
Pennsylvania  say:  "Undoubtedly  they  lived  together  for  a  long  time  under 
circumstances  to  prove  intimate  sexual  relations;  but  cohabitation  and  rep- 
utation alone  are  not  marriage.  They  are  merely  circumstances  from  which 
a  marriage  may  sometimes  be  presumed.  It  is  presumption,  however,  tiiat 
may  be  rebutted  by  other  facts  and  circumstances.  Hunt's  Appeal,  6d  Pa. 
St.  294.  When  the  relation  between  a  man  and  a  woman  living  together  is 
Illicit  in  its  commencement,  it  is  presumed  to  so  continue  until  a  changed  re- 
lation is  proved.  Without  proof  of  subi^equent  actual  marriage,  it  will  not 
be  presumed  from  continued  cohabitation  and  reputation  of  a  relation  between 
them  which  was  of  illicit  origin.  Here  the  evidence  establishes  with  suffi- 
cient certainty  that  in  its  inception  the  relation  between  the  appellee  and 
Biegel  was  illicit,  and  there  is  no  sufficient  evidence  to  create  a  legal  presump- 
tion of  any  subsequent  marriage." 

It  is  said  that  the  presumption  in  lavor  of  innocence  and  against  immoral- 
ity and  guilt  is  so  strong  as  to  give  rise  to  the  presumption  of  a  marriage.  This 
is  so  in  many  cases,  but  such  presumption  of  marriage  will  not  arise  if  it  will 
involve  one  of  the  parties  in  guilt;  as  where  a  man  is  cohabiting  with  two 
women,  or  where  one  of  the  parties  is  proved  to  be  married  to  some  one  else. 
Williams  v.  State,  44  Ala.  44;  Case  v.  Case,  17  Gal.  598;  Harrison  v.  Lin- 
coln, 48  Me.  205;  Jones  v.  Jones,  45  Md.  144;  Emerson  v.  Shaw,  56  If .  H. 
418;  Senser  v.  Boioer,  1  Pen.  &  W.  450;  Weinberg  v.StaU,  25  Wis. 370.  The 
courts,  in  favor  of  a  second  marriage,  will  often  presume  the  death  of  a  prior 
husband  or  wife  when  not  heard  from  for  a  much  less  period  than  seven 
years.  Com.  v.  lioyer.  7  Allen,  306;  Hex  v.  Ttoyning,  2  Barn.  &  Aid.  386; 
Greenshorough  v.  ITnderhill,  12  Vt.  604;  Harris  v.  Harris,  8  Bradw.  57; 
Dixon  v.  People,  18  Mich.  84;  Tates  v.  Houston,  3  Tex. 449;  Senser  v.  Bower, 
1  Pen.  &  W.  450;  Johnson  v.  Johnson,  114  III.  611,  3  N.  E.  Rep.  2.32.  So 
they  will  often  presume  a  previous  divorce  in  order  to  sustain  a  second  mar- 
riage. Blanrhard  v.  Lambert,  43  Iowa,  228;  Hull  v.  Rawh;  27  Miss.  471; 
McCarty  v.  MeCarty,  2  Strob.  6;  Carroll  v.  Carroll,  20  Tex.  731;  In  re  Ed- 
roards,  58  Iowa,  431,  10  N.  W,  Rep.  793. 

In  the  present  case  the  evidence  excludes  any  presumption  of  the  death  of 
the  first  wife  of  Lewis, — ^she  being  alive  after  his  death;  and  there  can  be 
no  presumption  that  she  obtained  a  divorce  before  his  marriage  in  1843,  as 
the  evidence  shows  her  divorce  Wivs  not  granted  until  December,  1846,  and 
the  established  fsicts  will  not  justify  the  court  in  presuming  that  he  procured 
a  divorce  from  his  prior  wife.  He  was  married  to  Sarah  James,  April  29, 
1841,  and  lived  with  her  about  a  year,  when  he  left  her,  and  came  to  this 
state,  where  he  was  ostensibly  married  to  Zerelday  Cacey,  December  8, 1843, — 
only  about  a  year  and  seven  months  after  his  abandonment  of  his  first  wife. 
If  he  procured  any  lawful  divorce,  it  must  have  been  in  Caldwell  county,  Ken- 
tucky, or  in  Montgon.ery  county,  Illinois.    If  he  procured  such  a  divorce,  it 
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was  a  very  easy  matter  to  have  shown  it.  Under  the  circumstances  of  this 
case,  ami  taking  into  consideration  the  shortness  of  the  time  intervening  from 
his  desertion  of  his  first  wife  and  his  second  marriage,  it  cannot  be  presumed, 
in  favor  of  the  innocence  of  the  parties,  and  the  legality  of  the  second  mar* 
riage,  that  Lewis  obtained  a  legal  decree  releasing  him  from  his  prior  marriage. 

The  point  is  made  that  the  plaintiffs  in  error  are  barred  by  laches  in  assert- 
ing their  rights.  The  bill  was  filed  March  2, 1885,  about  17  years  after  the 
death  of  Lewis;  so  that  the  suit  is  not  bari-ed  by  the  2U-years  limitation  law. 
The  defendant  in  error,  having  no  colorof  title,  is  not  in  a  position  to  invoke 
tlie  seven-years  limitation  law.  To  establish  a  bar  under  the  limitation 
law  of  1839,  the  possession  and  payment  of  taxes  for  seven  successive  years 
must  be  under  color  of  title.  Stolt2  v.  Doering,  112  HI.  234;  Heaooch  v.  Lw- 
buke,  107  111.  396.  As  a  general  rule,  courts  of  equity  follow  tlie  law  in  ap- 
plying the  statute  of  limitations.  The  plaintiffs  in  error,  not  being  barred 
at  law  of  the  right  to  assert  an  interest  in  the  lands,  are  not  precluded  by 
laches  from  maintaining  this  bill. 

The  decree  of  the  circuit  court  wili  be  reversed,  and  the  cause  remanded. 

NOTE. 

Habbiagk— Validity  or  Sbooitd  Mabriaqe.  A  marriage  between  parties,  one  of 
whom  has  a  wife  or  husband  living  at  the  time,  is  absolutely  void,  and  a  Jadicial  de- 
cree is  not  necessary  to  its  annulment.  Kice  T.  RandLctt,  (Mass.)  6  N.  E.  Bep.  238; 
Drummond  v.  Irish,  (Iowa,)  2  N.  W.  Rep.  622.  A  decree  of  divorce  nm  does  not  dis- 
solve the  bonds  of  matrimony,  and  a  marriage  by  a  person  iu  whose  favor  such  decree 
is  entered  is  void,  notwithstanding  the  beliet  of  the  parties  that  such  marriage  is  valid ; 
and  Pub.  St.  Mass.  c.  145,  {  27,  has  no  bearing  upon  such  a  case.  Cook  v.  Cook,  (Mass.) 
10  K.  £.  Rep.  749.  Where  the  union  between  the  parties  is  for  this  reason  illegal  in 
its  origin,  it  is  not  validated  by  the  sutisequcnt  death  of  the  first  husband  without  a 
subsequent  contract  of  marriage,  Harbeck  v.  Uarbeck,  (N.  Y.)  7  N.  E.  Rep.  40»;  and, 
under  the  finittic/iy  statute,  the  facts  that  a  woman  who  married  while  her  first  hus- 
band was  living,  and  was  sulnequently  divorced  from  him,  and  lived  with  the  second 
for  years,  having  eight  children  by  him  born  subsequent  to  the  divorce,  and  he  died 
acknowledging  her  as  his  wife,  do  not  validate  the  marriage.  Harris  v.  Harris,  (Ky.) 
2  S.  W.  Rep.  649.  While  the  genenil  presumption  is  in  favor  of  innocence  in  qaestions 
■of  marriage  and  legitimacy,  there  is  no  presumption  of  marriage  arising  from  cohabi- 
tation illicit  in  its  origin  and  criminal  in  its  nature.  A  subsequent  marriage  may,  how- 
ever, be  established  by  circumstances,  without  showing  an  actual  solemnization.  Will- 
lams  V.  Williams,  (Wis.)  1  N.  W.  Rep.  9S.  Cohabitation  is  not  conclusive  proof  of  mar- 
riage, and  the  fact  that  one  of  the  parties  who  cohabited  together  had  no  knowledge  that 
the  other  had  a  wife  living  at  the  time  of  such  cohabitation,  and  had  no  knowledge  of 
her  existence,  and  that  the  husband  did  iiut  know  of  her  death,  forbids  a  presumption 
that  the  parties  made  a  new  contract  after  the  death  of  the  wife.  Rice  v.  Kandlett,  (Mass.) 
6  N.  E.  Rep.  238.  But  it  has  been  said  that  the  presumption  of  the  legal  intent  witli 
which  parties  innocently  entered  into  on  marriage  continues  after  the  discovery  of  a 
prior  husband  of  the  woman  still  alive ;  and  their  continuing  living  together,  and  hold- 
ing themselves  out  to  the  world  as  husband  and  wife,  constitute  a  relation  to  which  the 
.law  attaches  all  the  legal  rights,  obligations,  and  disqualifications  which  flow  from  a 
marriage  entered  into  according  to  the  forms  of  law.    U.  8.  v.  Hays,  20  Fed.  Rep.  710 


an  IU.  264) 

Hbnbt  and  others  v.  Gentbalia  St  C.  B.  Co. 
(Shtpreme  Court  of  lUinoia.    June  20,  1387.) 

1.  Railroad  (Jompanibs— CJowdbmhatioii  Pbocekdinos — Practiob. 

As  there  is  no  rule  of  law  or  practice  allowing  any  kind  of  an  answer  to  a  peti- 
tion for  condemnation  of  land  in  Illinois,  under  the  "  Eminent  Domain  Act,"  it 
cannot  be  error  for  a  court  to  compel  parties  to  proceed  to  trial  in  auch  proceeding 
before  disposing  of  a  plea  of  nul  tiel  corporation, 

2.  Same — Bvidenoe — Corporatb  Existencb. 

The  proceeding  to  condemn  land  under  the  Illinois  eminent  domain  act  is  not 
one  to  determine  titles,  but  merely  to  as.sess  compensation  and  damages,  and  it  is 
sufficient  that  a  corporation,  instituting  such  an  action,  be  onerfc  faeto.    If  the  evi- 
dence is  sufficient  to  satisfy  the  court  of  the  corporate  existence,  it  ia  error  without 
.       prejudice  to  submit  it  to  the  jury. 
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8.  Samb— Verdiot— Smttiio  Asidb— IiAitouaob  of  ConmsL. 

Counsel  in  atgnment  to  the  Jury  said:    "This  railroad  will  beneflt  thepnblic, 
and  each  of  ns,  if  built.    If  you  fix  these  damages  too  high,  the  company  will  not 

Eay  them,  and  the  railroad  will  not  be  built.  We  will  never  get  railroads  if  they 
aveto  pay  such  damages  for  right  of  way."  Held  not  such  language  as  would 
tend  to  so  excite  the  passion  and  prejudice  of  a  jnry  as  to  justify  a  court  In  setting 
aside  the  verdict  upon  the  land-owner's  application. 

Appeiil  from  county  court,  Wasbington  countj. 

ScHOLFiELD,  J.  This  is  an  appeal  from  a  judgment  in  a  condemnation 
proceeding.  The  appellee  filed  a  petition  to  condemn  land  for  right  of  way 
for  its  railroad,  and  the  land-owner  thereupon  filed  a  cross-petition  fur  the 
assessment  of  damages  to  lands  not  taken  for  right  of  way.  A  verdict  was  re- 
turned by  the  jury  assessing  the  compensation  for  land  taken,  and  damages  to 
laxiA  not  taken,  at  S650.  The  court,  after  overruling  a  motion  for  a  new  trial, 
rendered  judgment  upon  this  verdict,  and  the  case  comes  to  this  court  by  the 
appeal  of  the  land-owner.  Several  grounds  are  urged  for  a  reversal  of  the 
judgment. 

1.  It  is  contended  that  the  court  erred  in  compelling  appellant  to  proceed 
with  the  trial  before  disposing  of  the  plea  of  nul  tiel  corporation.  But  since 
we  have  held  there  is  no  rule  of  law  or  practice  authorizing  the  filing  of 
any  kind  of  an  answer  to  a  petition  for  condemnation  of  land  under  the  emi- 
nent domain  act,  {Bmith  v.  Chicago  <fc  W.  Ind.  R.  Co.,  105  HI.  511,)  it  is  im- 
possible that  this  objection  can  be  well  taken. 

2.  It  is  next  contended  that  the  court  erred  in  admitting  improper  evidence. 
This  refers  to  certified  copies  of  articles  of  incorporation  of  the  petitioner,  and 
evidence  of  user  thereunder;  and  the  objection  is — First,  tliat  the  articles 
ought  not  to  have  been  admitted  at  all,  because  there  was  not  also  proof  ao- 
eompanying  that  the  full  amount  of  stock  provided  for  had  been  subscribed; 
and,  second,  that  in  no  event  should  the  proof  have  gone  to  the  jury. 

The  first  objection  is  predicated  upon  Allman  v.  Havana  R.  &  E.  Co.,  88  111. 
521,  in  which  it  was  held  that,  until  proof  of  the  whole  amount  of  stock  pro- 
vided for  being  subscribed,  there  can  be  no  recovery  upon  a  subscription  for 
stock.  That  decision  is  upon  the  principle  that  the  legal  existence  of  the  cor- 
poration is  the  consideration  of  the  subscription,  and  therefui-e,  until  it  is 
proved,  the  contract  is  without  consideration,  and  cannot  be  enforced.  There 
must,  in  such  cases,  not  only  be  proof  of  a  corporation  de  facto,  but  likewise 
of  a  corporation  dejure.  Where  the  direct  effect  of  the  proceeding  is  to  divest 
title  in  favor  of  a  party  claiming  to  be  a  corporation,  the  same  rule  also  ap- 
plies.   See  Ifiidaon  v.  Green  Hill  Seminary  Corp.,  113  111.  618. 

But  this  is  regarded,  not  as  a  proceeding  to  determine  titles,  but  merely  to 
assess  compensation  and  damages;  and.  because  of  the  peculiar  language  of 
onr  statute,  we  have  held  that  it  is  sufficient  in  this  proceeding  to  show  a 
corporation  de  facto.  Ward  v.  Minnesota  &  N.  W.  R.  Co.,  119  111.  287,  10 
K.  £.  Bep.  865.  The  evidence  introduced  was  clearly  sufficient  for  that  pur- 
pose. It  .is  true  this  evidence  shonld  not  have  gone  to  the  jury;  but,  since  it 
was  sufficient  to  satisfy  the  court  of  the  petitioner's  corporate  existence,  wtiat 
harm  can  it  have  done?    We  can  perceive  none. 

S.  The  last  objection  is  that  the  counsel  for  the  railroad  company  was  per- 
mitted to  make  improper  remarks  to  the  jury,  over  appellant's  objections. 
The  most  objectionable  remarks  are  these:  "This  railroad  will  beneflt  the  pub- 
lic, and  each  of  us,  if  built.  If  you  fix  these  damages  too  high,  the  company 
will  not  pay  them,  and  the  road  will  not  be  built.  We  will  never  get  rail- 
roads if  they  have  to  pay  such  damages  for  right  of  way."  Where  the  lan- 
guage of  counsel  tends  to  excite  passion  and  prejudice  to  a  degree  that  will 
probably  cloud  the  judgment,  and  therefore  improperly  affect  the  verdict  to  be 
rendered,  it  should  be  promptly  checked  by  the  court  at  the  time,  and  the 
counsel  rebuked;  and  for  a  failure  in  this  regard  a  verdict  in  behalf  of  the 
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party  whose  counsel  thus  abuses  liis  position  should  be  set  aside;  but  it  is  not 
to  be  assumed  that  every  misstatement  of  law  or  of  fact  will  have  the  effect 
of  exciting  improper  prejudices.  The  instructions  of  the  court,  and  the  good 
sense  of  a  competent  jury,  is  a  sufficient  protection  against  ordinary  errors  of 
statement  and  false  arguments  of  counsel.  We  find  nothing  in  this  record  to 
induce  us  to  believe  (the  jury  having  been  correctly  instructed  as  to  the  law) 
that  they  were  excited  by  these  remarlcs  to  act  in  a  way  they  would  not  other- 
wise have  acted.    The  judgment  is  affirmed. 


(m  ni.  33E) 

Pboplb  ex  rel.  McCbackim  v.  Souot. 
(Supremt  Court  of  IlKnoii.    Jnne  20,  1887.) 

1.  APFEAIi — JUDOHEITT  OF  RkTBRSAI. — RrCITAL  OF  PACn. 

A  case  having  been  previously  before  the  a))pellat«  court  of  Illinois,  and  the  facts 
having  then  been  determined  and  recited  in  ita  iinal  order,  an  order  reciting  "  that 
the  facts  are  substantially  the  same  as  they  were  in  the  record  when  the  cause  was 
before  this  court  at  a  former  term  "  is  a  sufficient  complinnce  with  the  statutory 
provision  "that,  it  the  judgment  of  the  appellate  court  shall  be  the  result  of  the 
nnding  of  the  facts  differently  from  the  trial  court,  it  shall  recite  in  its  final  order 
or  judKuieut  the  facts  as  found." 

2.  Same — Rbvibw — Mattebs  of  Fact. 

The  judgment  of  the  appellate  court,  as  to  matters  of  fact,  will  not  be  reviewed 
by  the  supreme  court. 

Appeal  from  appellate  court.  Fourth  district. 

Sheldon,  C.  J.  This  was  an  information,  in  the  nature  of  a  qtio  toatrttnto, 
by  the  state's  attorney  of  the  county  on  the  relation  of  Nicholas  McCraclcin, 
charging  the  defendant  with  unlawful  usurpation  of  the  office  of  supervisor 
of  the  village  of  Caholcla.  A  judgment  of  ouster  against  the  defendant, 
affirmed  by  the  appellate  court  for  the  Fourth  district,  was  reversed  by  this 
court  at  a  former  term.  Soucy  v.  People,  113  111.  109.  Upon  a  retrial  in  the 
circuit  court,  there  was  again  judgment  against  the  defendant,  which  was 
reversed  by  the  appellate  court,  and  this  appeal  taken  by  the  plaintiff. 

The  finding  of  the  appellate  court  in  its  final  order  was  as  follows:  "That 
the  facts  are  substantially  the  same  as  they  were  in  the  record  when  the  cause 
was  before  this  court  at  a  former  term,  and  that  the  same  effect  is  to  be  given 
them  as  the  supreme  court  determined  in  said  cause  should  be  given  to  them 
when  said  supreme  court  decided  s:tid  cause,  and  filed  its  opinion  therein,  re- 
ported in  113  111.  106.  And  said  supreme  court  having  therein  determined 
that  said  facts  do  not  show  that  the  appellant,  Soucy,  had  usurped  the  said 
office,  we  hold  the  same  way  herein." 

The  errors  assigned  are:  (1)  The  appellate  court  erred  in  not  setting  out 
the  facts  as  found  by  it  in  the  final  order;  (2)  in  assuming  that  tliis  court  had 
determined  and  adjudged  the  controverted  facts  in  tlie  case;  (3)  tliat  the  ap- 
pellate court  erred  in  saying  the  testimony  on  the  two  trials  was  substantially 
the  same,  the  fact  being  it  was  totally  different,  that  on  the  last  being  over- 
whelming as  to  the  fairness  and  legality  of  McCraclcin's  election. 

The  provision  of  the  statute  is  that,  if  the  judgment  of  the  appellate  court 
shall  be  the  result  of  the  finding  of  the  facts  differently  from  the  trial  court, 
it  sliall  recite  in  its  Anal  order  or  judgment  the  facts  as  found.  In  tiie  cir- 
cumstances of  the  present  case,  we  think  there  was  here  a  sufficient  compliance 
with  this  requirement  of  the  statute.  The  question  of  the  election  of  which 
one, — McCrackin  or  Soucy, — turned  upon  the  counting  of  three  certain  bidlols, 
which,  instead  of  being  deposited  at  the  front  window  where  the  other  bsUlots 
were,  were  received  at  the  back  door  of  the  polling  place,  and  not  put  in  the 
ballot-box.  Counting  these  three  ballots,  Soucy  was  elected  by  one  majority- 
Attempt  before  was  madn  by  the  relator  to  show  that  these  ballots  were  de- 
posited by  unqualified  voters.    But  this  court  held  he  ougltt  not  to  be  per* 
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mitted  to  do  so,  as  it  appeared  that  it  was  through  the  force  and  violence  of 
the  relator,  or  his  adherents  at  the  polls,  that  these  three  persons  were  pre- 
vented from  voting  at  the  front  window,  where  their  qualiflcjxtions  to  vote 
might  have  been  passed  upon  by  the  judges  of  election,  and  were  compelled 
to  go  to  the  Imck  door,  and  have  their  ballots  received  there  by  one  of  the 
judges.  And,  when  the  appellate  court  say  in  their  finding  that  the  facts  are 
substantially  the  same  as  they  were  before,  we  understand  them  to  find  this 
fact  of  prevention  of  voting  at  the  regular  place  by  force  and  violence. 

As  to  the  appellate  court  being  wrong  in  assuming  that  this  court  had  set- 
tled the  controverted  questions  of  fact  by  its  former  decision,  we  do  not  per- 
ceive that  there  is  such  an  assumption,  but  that  the  appellate  court  allow  the 
same  legal  effect  to  the  facts  which  this  court  did. 

As  to  the  alleged  error  in  the  appellate  court's  finding  that  the  facts  are 
substantially  the  same  as  they  were  before,  that  is  not  subject  to  our  review. 
The  judgment  of  the  appellate  court  is  final  as  to  the  matters  of  fact. 

The  judgment  of  that  court  must  be  affirmed. 


(la  HI.  366) 

MirruAi.  Miu.  Ins.  Co.  e.  Gordon,  for  Use,  etc 
{Supreme  Court  of  Illinois.    June  20,  1887.) 

1.  Fire  ImimANOi: — Repsesenx^tion  as  to  Tncuhbbances — MonrGAaB. 

0.,  B.  &  R.  owned  certain  iHiid  and  mill  property.  They  made  a  joint  and  sev- 
eral promissory  note  for  $:'i7.000,  in  favor  of  B.  &  B.,  and  secured  it  by  a  mortgage 
npon  the  property.  They  afterwards  partitioned  tlie  property,  but  allowed  tlie 
mortgage  to  remain  on  tlie  whole  of  it.  G.  assumed  $17,000  of  the  debt,  and  B.  and 
R.  tlie  balance.  This  whole  arrangement  was  by  the  consent  and  agreement  of 
B.  &  B.  It  was  farther  orally  agreed  between  all  the  parties  that  the  mill,  wbicb 
was  set  off  to  G.,  should  only  be  liable  as  security  for  the  $17,000  which  he  bad  as- 
sumed. G.  apulicd  for  an  insurance  policy  for  the  benefit  of  B.  &  B.  on  a  por- 
tion of  the  mill  machinery.  In  that  application  he  stated  that  the  prox>erty  wa» 
incumbered  only  to  the  amount  of  $17,000.  ffeld,  that  the  statement  was  justifia- 
ble, and  was  not  a  misrepresentation  as  to  theamount  of  liioumbrance.  The  agree- 
ment was  valid  between  the  parties,  and  not  within  the  statute  of  fVauds. 

2.  Sahe— Ambiodous  Question — Appi.icakt'8  UHOEBSTANDrHO  of  It. 

If  a  question  in  an  application  for  insurance  on  mill  machinery  is  ambiguous,  S9 
that  the  applicant  might  understand  it  as  asking  the  value  of  the  whole  property, 
excluding  the  land,  it  is  harmless  error  to  allow  the  applicant,  upon  trial  of  an  ac- 
tion on  the  policy,  to  testify,  in  explanation  of  the  answer  given  by  him  in  the  ap- 
plication, that  he  understood  the  question  in  that  way. 
8.  Same — Action  on  Pouoy — Instbuotionb— Wakrahty. 

It  is  error  for  a  court  to  refuse  to  instruct  a  jury  whether  certain  representation* 
in  an  application  for  insurance  constitute  a  warranty,  but  held,  that  the  error  was 
cured  by  other  iustructions  given. 

Assumpsit  was  brought  in  the  circuit  court  of  Randolph  connty  upon  a 
policy  of  insurance  issued  by  the  Mutual  Mill  Insurance  Company  to  James 
Ctordon,  and  by  him  assigned  to  his  son,  Clarence  Gordon.     The  facta  are: 

On  January  25,  1884,  James  Gordon,  D.  F.  Barker,  and  K.  H.  Rose- 
borough  were  joint  owners  of  the  Union  Mills  at  Sparta,  Randolph  county, 
and  of  certain  other  real  estate  in  that  county.  Having  failed  in  business 
before  this  time,  and  bemg  desirous  of  effecting  a  settlement  with  their  cred- 
itors, they  borrowed  $37,000,  for  which  they  gave  their  joint  and  several 
promissoi7  note,  payable  five  years  after  its  date,  to  the  order  of  Borders  & 
Boyle,  with  interest  at  the  rate  of  6  per  cent,  per  annum  from  date,  payable 
annually.  To  secure  the  payment  of  this  note,  Goi-don,  Barker  &  Rosebor- 
ough  executed,  under  their  hands  and  seals,  a  mortgage  in  due  form- on  the 
property  covered  by  the  policy  in  suit,  and  upon  other  joint  property  then 
owned  by  them.  About  the  eigliteenth  of  February,  1884,  these  mortgagors 
partitioned  tliis  joint  property  between  themselves,  and  each  took  possession 
severally  of  the  part  set  off  to  him,  but  allowed  the  $37,000  mortgage  to  re- 
main upon  all  the  property.    They  agreed,  however,  between  themselves 
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orally,  and  with  Bordei^  &  Boyle,  that  James  Gordon,  to  whom  the  property 
covered  by  the  policy  was  allotted,  should  only  pay  $17,000  of  the  mortgage 
debt,  and  this  mill  property  should  only  be  chargfed  with  that  amount,  and 
that  Barker  and  Boseborough  should  pay  the  remaining  $i20,000.  No  part  of 
this  S37,000  has  ever  been  paid. 

October  1,  1884,  James  Gordon,  owner  of  the  property  insured,  being  the 
same  covered  by  said  mortgage,  wrote,  signed,  and  delivered  to  the  Mutual 
Mill  Insurance  Company  an  application  for  92,000  insurance  on  mill  machin- 
ery, shafting,  gearing,  and  belting  while  in  said  mill,  on  the  receipt  of  which 
the  company  issued  to  him,  from  its  home  oflSce  in  Chicago,  the  policy  in  suit 
for  that  sum,  in  accordance  with  said  application.  The  company  knew  noth- 
ing about  the  property  to  be  insured,  save  the  information  contained  in  said 
application.  The  face  of  this  policy  states:  "This  insurance  is  based  upon 
an  application  of  the  insured,  filed  in  the  office  of  this  company,  of  even  num- 
ber and  date  with  this  policy,  which  application  is  made  a  part  of  this  contract, 
and  a  warranty  on  the  part  of  the  insured."  And,  further,  upon  its  face 
reads:  "If  the  insured  shall  make  any  false  representation  of  the  condition, 
situation,  or  occupancy  of  the  property  hereby  insured,  or  shall  conceal  any 
fact  material  to  the  risk,  or  in  case  of  overvaluation,  or  any  misrepresenta- 
tion whatever  by  the  insured,  either  in  the  written  application  or  otherwise, 
*    *    *    in  each  and  every  case  this  policy  shall  become  void.'" 

The  application,  among  other  things,  contains  the  following  questions  and 
answers,  all  the  answers  being  written  by  Mr.  Gordou'himself,  to-wit:  "Are 
you  sole  owner  of  the  property  to  be  insured,  exclusive  of  land?  Yea.  Age 
of  building?  Twenty-seven  years.  Is  it  occupied  by  owner?  Yes.  What 
is  the  present  cash  value  of  the  property  to  be  insured,  exclusive  of  land  and 
property  not  specified?  825,000.  What  is  the  value  of  land?  $1,000.  Is 
there  any  incumbrance?  Yes.  Wliat  is  the  amount  and  character  of  incum- 
brance, to  whom  payable,  and  when?  817,000;  mortgage  to BoixJersA  Boyle; 
five  years  from  February,  1884.  What  part  of  principal  or  interest  is  past 
dueand  unpaid?  None.  Do  yon  own  the  land  infee-simple?  Yes."  Such 
loss  as  should  be  ascertained  to  be  due  James  Gordon,  if  any,  under  the  policy, 
was  made  payable  to  Borders  &  Boyle,  as  their  interest  might  appear. 

On  the  twenty-second  of  November,  1884,  James  Gordon,  having  sold  the 
property  in  question  to  his  son,  Clarence  Gordon,  transferred  to  him  all  his 
right,  title,  and  interest  in  the  policy,  etc.,  subject  to  the  terms  and  conditions 
therein  mentioned  and  referred  to.  The  property  insured  was  destroyed  by 
fire  on  the  seventeenth  of  May,  1885. 

'  On  the  trial  the  court  gave  the  following  among  other  instructions,  at  the 
instance  of  the  plaintiff:  "The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  that  James  Gordon,  B.  H.  Boseborough,  and  D.  P.  Barker 
were  the  joint  owners  of  certain  land  and  real  estate,  among  which  was  the 
mill  property  declared  on  in  this  suit;  and  if  you  further  find  from  the  evi- 
dence that  Borders  &  Boyle  owned  and  held  a  mortgage  for  the  sum  of  thirty- 
seven  thousand  dollars  on  all  the  said  lands  and  real  estate;  and  if  you  further 
find  from  the  evidence  that  the  said  parties  owning  the  property  made,  and 
mutually  agreed  to  make,  partition  of  said  lands,  and  that  the  owners  of  said 
lands  did  make  such  partition,  and  did  execute  and  deliver  each  to  the  other 
quitclaim  deeds  to  said  lands;  and  that  ^  a  part  of  said  arrangement  said  Bor- 
ders &  Boyle,  and  the  owners  of  the  property,  did  consent  to  such  ptartition, 
and  did  agree  and  consent  tliat  the  mortgage  debt  due  on  all  said  lands  should 
lie  divided  and  allotted  on  and  among  the  owners  and  debtors;  and  that  by  said 
arrangement  the  portion  of  the  debt  placed  on  the  mill  property  in  question 
was  817,000;  and  that  only  that  sum  should  be  collected  from  said  mill  prop- 
erty; and  that  under  said  partition  said  mill  property  was  deeded  to  James 
Gordon  upon  that  understanding;  and  that  there  was  no  other  incumbrance 
Upon  said  mill  property  at  the  time  the  application  was  made  by  James  Got- 
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don  to  defendant  for  insurance  upon  said  mill  propertj,— •thatbe'was  jnatified 
in  stating  in  tlie  application  that  tlie  incumbrance  on  the  mill  was  only  seven- 
teen thousand  dollars." 

The  defendant  asked  the  court  to  instruct  the  jury  as  follows:  "The  court 
instructs  the  jury  that  the  only  property  covered  by  the  policy  in  this  case  is 
mill  niaclilnery,  and  shafting,  gearing,  belting,  and  tools,  while  in  the  mill 
building;  that  by  the  terms  of  the  written  application  the  insured  was  re- 
quired to  answer  the  following  questions,  among  others,  to-wit:  '  What  is 
the  present  cash  value  of  the  property  to  be  insured,  exclusive  of  land  and 
property  not  specified  ? '  and  James  Gordon,  the  insured,  answered,  •  $25,000.' 
*  Quention.  Is  there  any  incumbrance  ? '  and  he  answered,  <  Yes.'  '  Q.  What 
is  the  amount  and  character  of  the  incumbrance,  to  'Whom  payable,  and 
when?'  and  he  answered,  '  $17,000;  mortgaged  to  Borders  &  Boyle;  5  years 
from  February,  1884.'  Now,  the  court  instructs  you  that,  by  the  terms  of 
the  policy,  these  answers  to  said  questions  constituted  express  warranties— 
Fint,  tlmt  the  property  insured  was  of  the  value  of  $25,000;  second,  that 
the  incumbrance  thereon  did  not  exceed  $17,000;  and,  if  either  of  these  an- 
swers were  untrue,  the  policy  never  bectime  operative,  and  your  verdict  should 
be  for  the  defendnnts." 

The  court,  however,  refused  to  give  this  instruction  as  asked,  but  modified 
it,  and  gave  it  as  follows:  "The  court  instructs  the  jury  that  the  only  prop- 
erty covered  by  the  policy  in  this  case  is  mill  machinery,  and  shafting,  gear^ 
ing,  belting,  and  tools,  while  in  the  mill  building;  that  if,  by  the  terms  of 
the  written  application,  the  insured  was  required  to  answer  the  following 
questions,  among  others,  to-wit:  'What  is  the  present  cash  value  of  the 
property  to  be  insufed,  exclusive  of  land  and  property  not  specified?'  and 
James  Qordon,  the  insured,  answered,  '$25,000.'  'Question.  Is  there  any 
incumbrance? '  and  he  answered,  '  Yes.'  •  Q.  What  is  the  amount  and  char- 
acter of  the  incumbrance,  to  whom  payable,  and  when?'  and  be  answered, 
•$17,000;  mortgaged  to  Borders  &  Boyle;  5  years  from  February,  1884;'.  now, 
the  court  instructs  you  that  if,  by  the  terms  of  the  policy,  these  answers  to 
said  questions  constituted  express  warranties — First,  that  the  property  in- 
sured was  of  the  value  of  $25,000;  second,  that  the  incumbrance  thereon  did 
not  exceed  $17,000;  and  if  either  of  these  answers  were  untrue, — the  policy 
never  became  operative,  and  your  verdict  should  be  for  the  defendant." 

Judgment  was  rendered  in  favor  of  the  plaintiff,  which  was  affirmed  on  ap- 
peal to  the  appellate  court  of  the  Fourth  district,  from  which  judgment  of 
affirmance  the  present  appeal  is  prosecuted. 

ScHOUiELD,  J.  The  appeUate  court,  by  affirming  the  judgment,  leave  us 
only  to  inquire  whether  there  was  error  of  law  in  giving  and  refusing  instruc- 
tions, and  in  admitting  evidence  over  appellant's  objection.  In  the  vie-w  we 
takeof  the  case,  there  are  but  two  questions  of  law:  (1)  Was  there  material 
error  in  giving  the  instruction  at  the  instance  of  appellee^  set  out  in  the  pre- 
ceding statement?  (2)  Was  there  material  error  in  permitting  the  witness 
Gordon  to  state  the  circumstances  under  which  he  answered  that  the  value  of 
the  property  was  $25,000?  The  objections  urged  against  the  validity  of  the 
agreement  recited  in  the  instruction  are  (1)  that  it  was  without  consideration, 
and  (2)  that  it  was  not  in  writing. 

1.  The  objection  that  it  was  without  consideration  assumes  that  there  was 
simply  an  agreement  to  accept  a  less  security  for  a  greater,  whereas  the  real 
agreement  is  that  parties  who  have  hitherto  been  tenants  in  common  of  an 
entire  property,  upon  which  there  is  a  mortgage,  shall  divide  the  property 
and  the  mortgage  debt,  and  each  enter  upon,  and  thenceforth  hold  and  use,  in 
severalty,  the  part  set  off  to  him  by  the  division,  and  each  pay  severally  the 
portion  of  the  mortgage  debt  assigned  to  him.  The  agreement  is  an  entire 
one,  and  the  consideration  of  each  part  enters  into  and  forms  a  part  of  the 
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consideration  of  every  part  of  the  agreement.  We  think  this  was  snAScient. 
1  Chit.  Cont.  (11th  Amer.  Ed.)  28. 

The  statute  of  frauds  can  have  no  application  to  the  case.  A  parol  release 
or  accord  and  satisfaction  of  the  notes,  as  between  the  parties,  is  plainly  suffi- 
cient. 2  Chit.  Cont.  (11th  Amer.  Ed.)  1147,  and  authorities  cited  in  note  K. 
The  payment  or  discharge  of  the  debt,  evidenced  by  the  notes,  operates  to  re- 
lease the  mortgage,  which  is  but  an  incident  to  the  debt.  Ryan  v.  Dunlap, 
17  111.  40;  PoUock  v.  MaisonAl  111.  616;  McMillan  v.  MoCormick,  117  111. 
79,  7  N.  E.  Bep.  132.  And  if  the  notes  should  be  assigned  before  due,  yet 
although  the  assignment  would  carry  the  mortgage  in  equity,  yet,  since  it  is 
only  in  equity  that  the  assignment  can  have  that  effect,  the  same  equitable 
defenses  may  be  interposed  against  the  promissory  notes  in  the  bands  of  the 
assignee  that  can  be  intei-posed  against  them  in  the  hands  of  the  payee.  Old» 
v.  Cummings,  31  111.  188;  Shippen  v.  Whittier,  117  111.  282,  7  N.  E.  Bep. 
642;  Petition  v.  Noble,  73  III.  567.  And  so,  tlie  contract  being  valid  as  be- 
tween the  mortgagor  and  mortgagee,  the  mortgage  was  for  but  $17tOOO,  and 
the  instruction  was  right. 

This  insurance,  moreover,  is  for  the  benefit  of  the  mortgagees,  and,  the  in- 
surance policy  having  been  issued  upon  the  faith  that  that  was  the  extent  of 
their  mortgage,  the  mortgagees  would,  upon  familiar  principles,  be  equitably 
estopped  to  contend,  as  against  the  insurance  company,  that  it  was  more. 
And  so,  also,  upon  the  doctrine  of  Olds  v.  Cummings  and  Shippen  v.  Whit- 
tier, supra,  any  subsequent  assignee  of  the  notes  woqld,  in  this  respect,  but 
stand  in  tlieir  shoes,  and  be  entitled  to  interpose  the  same  defense  to  the  as- 
sertion of  rights  in  equity  under  the  mortgage. 

2.  It  was  error  to  allow  the  witness  to  state  why  he  valued  the  prop- 
ertyat  $25,000,  but,  in  our  opinion,  it  could  do  no  harm.  The  questions  put 
were  somewhat  ambiguous,  and  are  therefore  to  be  constmed  most  favorably 
for  the  insured.  We  are  of  opinion  that,  in  view  of  that  ambiguity,  there 
was  reasonable  ground  that  he  might  have  believed  that  he  was  required  to 
give  the  whole  value  of  the  property,  excluding  the  land,  (not  merely  that  of 
the  mill  machineiy,)  which  he  did  correctly;  and  this  was  the  purport  of  the 
answer  of  the  witness:  that  he  supposed  the  question  alluded  to  the  whole 
value  of  the  property.  It  was  the  duty  of  the  company,  if  they  desired  explicit 
and  lucid  answers  in  this  respect,  to  frame  their  questions  so  that  tliey  could 
not  mislead.  The  views  expressed  in  the  opinion  of  the  appellate  court  {Mut- 
ual Mill  Ins.  Co.  V.  Gordon,  20  Bradw.  559)  upon  this  point  are  more  ex- 
tended, and  have  our  entire  concurrence. 

In  conclusion,  it  is  only  necessary  to  add  that  we  concede  the  court  erred 
in  refusing  to  state  to  the  jury  whether  tlie  clause  in  the  insurance  policy,  in 
relation  to  the  amount  of  the  incumbrance,  was  a  warranty ;  but,  since  the 
first  instruction  given  at  the  instance  of  appellee  was  correctly  given,  that  er- 
ror can  have  worked  no  barm  to  appellant.  Had  that  instruction  been  cor- 
rectly given,  as  aslted,  the  result  must  have  been  just  as  it  is. 

The  judgment  is  affirmed. 


Deckeh  v.  Decker. 
[Supreme  Court  of  IlHnoit.    Jnue  20,  1887.) 

1.  WiLlr— COBSTROCMON — "MOKEr." 

In  a  will  devising  both  real  and  personal  estate,  the  clanse,  "  If  there  is  any  money 
renianuug  after  my  death,  it  shall  be  equally  divided,"  etc.,  held  to  intend,  not  only 
actual  cash,  but  also  all  the  other  versonal  estate  of  the  testator,  consisting  chiefly 
of  money  loaned,  not  disposed  of  in  paying  funeral  expenses,  debts,  etc. 

2.  Same— Charob  upon  Lands— Payment  of  Oebts. 

The  roniiula.  "  after  the  {>ay  nient  of  funeral  expenses  and  jast  debts,  I  give,"  etc., 
preceding  the  dispositions  in  a  will  of  both  real  and  personal  estate,  indicates  a 
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pnrpose  not  to  specially  charge  the  testator's  realty,  bat  to  make  all  the  bequests 
of  the  will,  real  or  personal,  subject  to  the  payment  of  debts.' 

5.  Bamx— Dborhc— RioHT  to  Objbct  to. 

A  beneficiary  under  a  will  wlio  is  not  injuriously  affected  by  a  decree  confirming 
a  devise  to  another  person  cannot  complain  of  such  decree. 

4.  Save — Afteb-Aoqcibsd  Lands. 

Where  a  will  disclosed  no  intention  to  omit  from  the  operation  thereof  after- 
acquired  lands,  held  that,  under  Rev.  St.  111.  e.  148,  i  1,  which  provides  that  a  testator 
shall  have  power  to  devise  all  the  estate  whicli  ne  shall  have  at  the  time  of  his 
death,  certain  lots  acquired  by  exchange  for  land  specifically  devised  passed  to  the 
residuary  l^atee,  and  were  not  intestate  estate. 

6.  EviDEWCB — BxTBiiraio— Description  in  Will. 

Where  a  testator  in  his  will  devised  "  20  acres  off  the  west  half  of  the  north-east 
quarter  of  the  north-east  (quarter  uf  section  33,"  township  18  north,  ran^e  11  west,  of 
the  third  principal  meridian,  and  it  appears  that  he  had  no  title  to  such  land,  bnt 
that  in  fact  the  only  land  owned  by  hini  in  that  section  was  the  N.  W.  i  of  the  N. 
E.  i,  and  that  this  land  was  not  specifically  devised,  held,  that  there  was  a  latent 
anibiKuity,  which  miKht  l>e  removed  by  evidence  extrinsic  to  the  will,  and  that  the 
words  "  north-east  quarter,"  where  they  occur  for  the  tirsl  time,  might  be  stricken 
oni,  and  then  enouish  remained  to  identify  the  N.  W.  i  as  the  property  intended.* 

BJrror  to  Cass. 

Shope,  J.  This  writ  of  error  brings  before  us  for  review  a  decr(>e  of  the 
circuit  court  of  Ca.ss  county,  giving  construction  to  the  last  will  and  testa- 
ment of  John  Decker,  late  of  Cass  county,  deceased.  The  testator,  at  the  time 
of  his  death,  left  Oliver  Decker,  a  son,  and  Kosina  and  Homer  Decker,  two 
minor  grandchildren,  his  only  lineal  descendants  and  devisees  under  the  will. 
Oliver  was  of  full  age,  and  is  made  executor  of  the  will.  The  estate  of  the 
deceased,  at  the  time  of  his  death,  consisted  of  a  number  of  tracts  of  land, 
and  something  over  $8,00J  in  personal  property,  consisting  chiefly  of  $368.70 
cash,  and  $7,592.75  loaned  money  Besides  this,  there  were  various  articles 
of  household  furn.ture,  and  otiier  articles  of  but  little  value,  the  whole  of 
which  were  perhaps  worth  but  little,  if  anything,  over  $100. 

The  condition  of  the  estate  at  the  time  the  will  was  made  was  about  the 
same  that  it  was  at  the  time  of  the  testator's  death;  the  only  difference  being, 
the  amount  of  loans  was  somewhat  incrciised  by  the  accumulations  of  interest. 

Aa  questions  are  raised  on  the  argument  upon  all  the  clauses  of  the  will,  it 
can  be  considered  more  conveniently  by  setting  the  instrument  out  in  ex- 
tenso.  Omitting  the  formal  parts  at  the  beginning  and  conclusion,  it  is  aa 
follows: 

"First.  After  the  payment  of  funeral  expenses  and  just  debts,  I  give,  de- 
vise, and  bequeath  to  my  son,  Oliver  Dscker,  a  part  of  my  real  estate,  to- wit: 
The  south-east  quarter  of  the  south-east  quarter  of  section  19,  and  the  west 
half  of  the  north-east  quarter  of  section  29;  also  20  acres  off  the  west  half  of 
the  north-east  quarter  of  the  norlh-east  quarter  of  section.  33, — all  in  town- 
ship 18  north,  range  11  west,  8d  P.  M. 

"Second.  My  granddaughter,  llosina  Decker,  shall  have  the  west  half  of  the 
north-east  quarter  of  section  28,  30  acres  off  the  east  half  of  the  north-west 
quarter  of  section  28,  30  acres  oti  the  east  half  of  the  north-east  quarter  of  sec* 
tion  29,  30  acres  off  the  uortb-east  quarter  of  the  south-east  quarter  of  sec- 
tion 28,  all  in  same  town  and  range, — the  last-mentioued  lot  to  contain  40 
acres,  more  or  less;  and  west  half  north-west  quarter  of  section  28,  same 
town  and  range. 

-Respecting  the  directions  or  conditions  of  a  will  that  will  create  a  charge  on  land, 
see  Schmehl's  Appeal,  (Pa.)  8  Atl.  Rep.  874;  Phillips' Appeal,  (Fa.)  7  All.  Rep.  918,  and 
note;  Alien  y.  Patton,  (Va.)  2  S.  K.  Rep.  143. 

'See  note  at  end  of  case. 
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"TMrd.  That  the  following  property  be  equally  divided  between  my  son, 
Oliver  Decker,  and  my  granddaughter,  Roaina  Decker:  The  north-east  quar- 
ter of  the  north-east  quarter  of  section  27;  and  16  acres  off  the  north  side  of 
the  north-west  quarter  of  the  north-east  quarter  of  section  27;  and  22  acres, 
part  of  the  north-west  quarter  of  the  north-east  quarter  of  section  27,  T.  18-10, 
which  lies  south  of  16  acres  oft  the  north  side  of  said  north-west  quarter  of 
the  north-east  quarter  of  said  section  27;  and  the  north  end  of  the  south-west 
quarter  of  the  north-east  quarter  of  section  27,  containing  26}  acres. 

"Fourth.  My  grandson  Homer  Decker  shall  have  all  my  real  estate  remain- 
ing and  belonging  to  me  after  taking  therefrom  the  real  estate  bequeathed  to 
my  son  Oliver  Decker,  and  granddaughter  Bosina  Decker. 

"Fifth.  If  there  is  any  money  remaining  after  my  death,  it  shall  be  equally 
divided  between  Bosina  Decker  and  Homer  Decker." 

As  the  most  important  question,  and  the  one  about  which  we  have  bad  the 
greatest  difficulty  in  arriving  at  a  satisfactory  conclusion,  arises  on  the  con- 
struction of  the  fifth  clause,  that  clause  will  be  considered  first.  The  dilB- 
culty  consists  in  determining  what  the  testator  intended  by  the  expression, 
"Any  money  remaining  after  my  death." 

It  is  clear  enough  that  whatever  was  intended  to  be  embraced  within  that 
description  was  to  be  divided  between  the  two  grandchildren.  Flalntifl  in 
error  contends  that  the  testator  intended  by  it  to  include  the  amount  of  act- 
ual cash  in  his  possession  at  the  time  of  h^  death,  and  nothing  more.  De- 
fendant in  error,  on  the  contrary,  maintains  that,  by  the  expression  in  ques- 
tion, the  testator  intended  to  include,  not  particularly  the  amount  of  cash  on 
band  at  the  time  of  his  death,  but  the  residue  of  his  entire  personal  estate  after 
payment  of  all  debts  and  funeral  expenses.  The  general  rule,  undoubtedly, 
that  a  simple  bequest  of  money,  in  the  absence  of  anything  in  the  context  to 
show  that  the  word  "money"  is  used  out  of  its  ordinary  or  popular  signifi* 
cation,  will  not  include  personal  estate  in  general,  but  will  be  confined  to 
"money,"  strictly  so  called.  2  Williams,  Ex' rs,  *1190.  On  the  other  hand, 
it  is  equally  clear  that  the  word  "money"  or  "moneys"  is  often  employed  in 
making  testamentary  disposition,  under  circumstances  hardly  distinguishable 
from  the  present,  in  the  general  sense  of  property  or  personal  estate.  When 
the  term  is  thus  used,  it  most  generally  has  reference  to  the  residuum  of  the 
personal  estate  after  certain  charges  upon  it  have  been  satisfied;  such  as  the 
payment  of  funeral  expenses,  and  the  like,  as  is  claimed  to  be  the  case  here. 
Moreover,  an  examination  of  the  case  will  show  that  generally,  where  this 
construction  has  been  adopted,  the  contrary  view  would  have  resulted  in  leav- 
ing a  portion  of  the  testator's  estate  undisposed  of  by  the  will, — a  view  which 
courts  are  always  disinclined  to  adopt,  on  the  ground  that  it  is  contrary  to  the 
presumed  intention  of  the  testator.  Such  would  be  the  case  here  if  the  word 
"money, "  as  it  occurs  in  the  fifth  clause  of  the  will,  is  to  be  restricted  to  cash 
in  the  actual  possession  of  the  testator  at  the  time  of  his  death.  After  a  care- 
ful consideration  of  the  entire  will,  in  the  light  of  the  authorities  bearing 
upon  the  question,  we  are  satisfied  that  both  of  the  circumstances  mentioned 
as  having  a  controlling  influence  with  the  courts  in  construing  the  word 
"money"  in  its  enlarged  or  extended  sense  are  present  in  this  case  and  there- 
fore demand  that  construction. 

That  the  construction  contendeti  for  by  the  plaintiff  in  error  would  result 
in  making  the  great  bulk  of  the  personal  estate  intestate  property  is  manifest. 
That  the  term  "money,"  in  the  connection  used,  was  intended  to  express  the 
residuum  of  the  personal  estate  after  the  payment  of  all  debts  andfunei-al  ex- 
penses, is  strongly  fortified  by  the  implication  arising  from  the  use  of  the 
qualifying  word  "remaining,"  is  equally  clear.  This  conclusion,  however, 
is  sought  to  be  overcome  by  what  we  regard  as  a  very  strained  and  unnatural 
construction  of  the  first  clause  of  the  will.  The  claim  is  that  the  payment  of 
the  debts  and  funeral  expenses  is,  by  the  introductory  words  of  the  will,  made 
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an  express  charge  apon  the  real  estate,  to  the  exclaslon  of  the  personal  estate. 
We  perceive  nothing  tn  the  language  relied  on  that  warrants  such  a  concla- 
sion.  The  fact  that  the  disposition  of  the  will,  including  both  realty  and  per- 
sonalty, are  preceded  by  the  formula,  "After  the  payment  of  funeral  expenses 
and  just  debts,  I  give, "  etc. ,  indicates  no  purpose  on  the  part  of  the  testator  to 
specially  charge  his  realty  with  such  debts  and  expenses.  The  manifest  in- 
tention of  the  testator  in  using  ttie  language  in  question  was  to  make  all  the 
bequests  of  the  will,  whether  of  personalty  or  realty,  subject  to  the  payment 
of  his  debts,  leaving  it  to  the  law  to  determine  the  order  in  which  the  real  and 
personal  assets  should  be  liable.  And,  since  the  law  requires  the  personal 
assets  to  be  exhausted  before  resort  can  be  had  to  the  realty,  a  fact  which  we 
must  presume  the  testator  had  in  his  mind  at  the  time  of  drawing  his  will, 
the  reason  is  apparent  why  the  final  bequMt  in  the  fifth  clause  is  preceded  by 
the  qualifying  expression,  "If  there  is  any  money  remaining,"  etc.  We  are 
unable  to  perceive  anything  to  which  the  word  "remaining,"  as  it  occurs  in 
the  fifth  clause  of  the  will,  could  refer,  except  the  residue  of  the  personal  es- 
tate after  the  payment  of  debts  and  funeral  expenses;  and  hence  we  conclude 
that  the  term  "money,"  qualified  as  it  Is  by  the  word  "remaining,"  was  used 
to  signify  such  residue. 

And  our  conclusion  in  this  respect  is  strongly  fortified  by  the  further  con- 
sideration that  any  other  construction  would  lead,  as  we  have  already  seen,  to 
making  the  great  bulk  of  the  personal  estate  intestate  proppi-ty. 

In  addition  to  this,  we  think  the  use  of  the  expression  "money  remaining," 
instead  of  "personal  estate  remaining,"  or  some  like  expression,  is  sufiSciently 
accounted  for  by  the  fact  that  the  great  bulk  of  the  personal  property  con- 
sisted, as  is  commonly  said,  of  loaned  monep.  This  was  true  both  at  the  time 
of  making  his  will  and  at  the  time  of  his  death.  It  was  in  this  peculiar 
sense  he  doubtless  used  the  word  "money, "  as  it  covered ,  appropriately  enough, 
all  his  personal  estate,  except  a  few  insignificant  chattels.  Moreover,  we 
think  this  view  of  the  question  is  fully  sustained  by  the  authorities.  Bedf. 
Wills,  442;  2  Jarm.  Wills,  *768  et  seq. ;  niggins  v.  Dwen,  100  111.  554;  Smith 
T.  amith,  17  Grat.  268;  Irwin  v.  Zane,  15  W.  Va.  646. 

The  next  question  to  be  considered  arises  under  the  first  clause  of  the  will. 
By  it  there  is  given  to  plaintiff  in  error  "20  acres  off  the  west  half  of  the 
north-east  quarter  of  the  north-east  quarter  of  section  33,"  township  18  ST., 
range  11  W.,  of  the  third  principal  meridian.  The  evidence  shows  that  the 
testator  never  owned  the  N.  E.  J  of  the  N.  E.  J  of  this  section  38,  or  any 
part  of  it;  but  it  also  shows  that  he  did  own  the  N.  W.  \  of  the  if.  B.  ^  of 
that  section.  So  far  as  appears  from  the  record,  the  only  lands  owned  by  the 
testator  in  section  33  was  the  N.  W.  4  of  the  N.  E.  i, — 40  acres.  No  part  of 
it  was  specifically  devised  or  otherwise  referred  to  in  the  will,  and  the  same 
would  therefore  pass,  under  the  fourth  clause  of  the  will,  to  the  residuary  leg- 
atee, unless  it  shall  'appear  to  have  be3n  devised  to  plaintiff  in  error,  as  is 
contended  by  his  counsel,  under  the  first  clause  of  the  will,  above  quoted. 

There  is  said  to  exist  a  latent  ambiguity,  arising  under  the  evidence  dehors 
the  will;  and  that  the  provisions  of  the  will,  read  in  the  light  of  this  extrin- 
sic evidence,  sufficiently  make  it  appear  that  the  devise  to  plaintiff  in  error, 
under  this  first  clause  of  the  will,  was  of  a  part  of  this  N.  W.  ^  of  the  N.  E.  J  of 
said  section  33.  While  the  general  rule  undoubtedly  is  that  the  intention  of 
the  testator  is  to  be  gathered  from  an  inspection  and  consideration  of  the  will, 
and  from  no  other  source,  in  case  of  latent  ambiguity,  courts  do  and  must 
listen  to  extrinsic  evidence, — not  for  the  purpose  of  contradicting  or  adding 
to  the  terms  of  the  will,  nor  to  wrest  the  words  of  the  testator  from  their  nat- 
ural operation,  but  for  the  purpose  of  determining  the  existence  or  non-exist- 
ence of  latent  ambiguity;  for  a  latent  ambiguity  cim  only  be  shown  by  extrin- 
sic evidence,  and  for  the  further  purpose  of  enabling  the  court  to  look  upon 
the  will  in  the  light  of  the  facts  and  circumstances  surrounding  the  testator 
v.l2N.E.no.9 — 48 
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at  the  time  the  will  was  made,  whereby  to  determine  the  intention  of  the  tes- 
tator. Qilmer  v.  Stone,  7  Sup.  Ct.  Rep.  689,  (March  8, 1887,  opinion  by  Hab- 
LAN,  J.)  "The  law  is  not  so  unreasonable,"  saya  Mr.  Wigram,  "as  to  deny 
to  the  reader  of  an  instrument  the  same  light  w)iich  the  writer  enjoyed." 
Wigrara,  Wills,  (2d  Araer.  EdJ  161.  See,  also.  Perry  v.  Hunter,  2  R.  1. 80; 
Brearley  v.  Brearley,  9  N.  J.  Eq.  21. 

It  is  further  to  be  observed  that,  as  a  latent  ambiguity  is  only  disclosed  by 
extrinsic  evidence,  it  follows  that,  if  removable  at  all,  it  may  be  removed  by 
extrinsic  evidence.  Patch  v.  White,  117  U.  S.  210,  6  Sup.  Ct.  Rep.  617, 710. 
Mr.  Redfield,  in  bis  work  on  Wills,  (volume  1,  p.  584,)  lays  down  the  rule 
that,  where  the  description  of  the  object  or  subject  of  a  devise  is  erroneous 
and  mistaken,  extrinsic  evidence  is  admitted  to  aid  the  construction,  by  show- 
ing to  whom  or  to  what  the  testator  must  have  referred. 

Latent  ambiguities,  as  found  by  Cliief  Justice  Tindal  in  Miller  v.  Tra- 
vers,  8  Bing.  244,  and  which  might  be  explained  by  parol,  fall  into  two 
classes:  (1)  Where  the  description  of  the  devisee,  or  subject-matter  of  devise, 
is  clear  on  the  face  of  the  will,  but.  on  inquiry,  it  is  found  that  the  words 
describe  two  or  more  persons  or  things,  with  equal  accuracy;  so,  unless  it  can 
be  shown,  by  extrinsic  evidence,  Ur  which  testator  intended  his  words  to  ap- 
ply, the  devise  must  fail  for  uncertainty;  and  (2)  where  the  description  of  the 
devise,  or  of  the  devisee,  is  correct  in  part,  and  in  part  incorrect, — as  where 
devisee's  name  is  correctly  given,  but  his  residence,  or  some  other  circum- 
stiince  descriptive  of  the  person  or  tiling,  is  incorrect.  And  the  modern  state 
of  the  law  upon  this  subject  is  well  illustrated  in  the  recent  opinion  of  the 
supreme  court  of  the  United  States,  wherein  Mr.  Justice  Bbadi<et,  speaking 
for  the  court,  said:  "It  is  settled  doctrine  that  *  •  *  such  an  ambi- 
guity may  arise  upon  a  will,  either  when  it  names  a  person  as  the  object  of 
the  gift,  or  a  thing  as  the  subject  of  it,  and  there  are  two  persons  or  things 
that  answer  such  name  or  description;  or,  secondly,  it  may  arise  when  the 
will  contains  a  misdescription  of  the  object  or  subject, — as  where  there  is  no 
'such  person  or  tiling  in  existence,  or,  if  in  existence,  the  person  is  not  the 
one  intended,  or  the  thing  does  not  belong  to  the  testator.  The  first  kind 
of  ambiguity,  where  there  are  two  persons  or  things  equally  answering  the 
description,  may  be  removed  by  any  evidence  that  will  have  that  effect, — 
either  circumstances  or  declarations  of  the  testator.  1  Jarm.  Wills.  870; 
Hawk.  Wills,  9,  10.,  Where  it  consists  of  a  misdescription,  as  before  stated, 
if  the  misdescription  can  be  struck  out,  and  enough  remain  in  the  will  to 
identify  the  person  or  thing,  the  court  will  deal  with  it  in  that  way;  or,  if  it 
is  an  obvious  mistake,  will  reatl  it  as  if  corrected."  Patch  v.  White,  117  U. 
S.210,  6  Sup.  Ct.  Rep.  617,  710. 

Tested  by  these  principles,  it  is  very  clear  that  in  the  devise  under  consid- 
eration there  is  a  latent  ambiguity.  On  the  face  of  the  will,  the  subject-mat- 
ter of  the  devise  is  clear;  but  on  inquiry  it  is  found  that  the  descriptive 
words  of  the  devise  are,  in  part,  false. — the  parcel  of  land  appealing  to  be 
devised  did  not  belong  to  the  testator.  If,  then,  we  may  strike  out  of  the 
description  of  the  premises  appearing  to  be  devised,  so  much  as  is  false,  and 
enough  remain  in  the  will,  interpreted  in  the  light  of  surrounding  circum- 
stances at  the  time  the  will  was  made,  to  identify  the  premises  devised,  this 
case  will  fall  within  the  class  of  cases  of  which  Patch  v.  WMte,  supra;  Allen 
V.  Lyons,  2  Wash.  C.  C.  475;  Wiukley  v.  Kaime,  32  N.  H.  268;  Higgs  v. 
Myers,  20  Mo.  239;  Orphan  Asylum  v.  Emmons,  3  Bradf.  144;  Toumsend  v. 
Doumer,  23  Vt.  225;  Doe  v.  Roe,  1  Wend.  541;  Mann  v.  Mann,  1  Johns. 
Ch.  234;  Woods  v.  Moore,  4  Sanf.  679;  and  Emmert  v.  Hays,  89  111.  12,— 
are  examples  as  to  the  subject  devised ;  and  Qilmer  v.  Stone,  supra;  Vernor 
v.  Henry,  3  Watts,  385;  In  re  Gregory,  34  Beav.  600;  Button  v.  Tract  Soe., 
23  Vt.  336, — are  examples  as  to  the  object  of  devise. 

Aa  indicative  of  the  extent  to  which  these  principles  have  been  carried  by 
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courts  of  the  highest  respectability,  and  as  showing  the  current  of  authority, 
we  select  a  few  examples  of  their  application. 

In  Patch  V.  White  the  testator  said :  "And  touching  my  worldly  estate,  I 
give,  devise,  and  dispose  of  the  same  in  the  following  manner."  He  devised 
specific  lots  to  near  relatives,  and,  among  others,  to  his  brother,  "lot  num- 
bered 6,  in  square  403."  He  then  gave  to  his  son  "the  balance  of  my  real 
estate,  believed  to  be  and  consist  of"  certain  named  lots;  but  not  mentioning 
lot  '6,  in  square  406.  And  it  was  held  that  the  testator  intended  to  dis- 
pose of  all  his  real  estate,  and  thought  he  had  done  so;  that  in  the  devise  to 
his  brother  he  believed  he  was  giving  his  brother  one  of  the  lots  he  owned; 
that  evidence  might  properly  be  received  to  show  that  the  testator  did  not, 
and  never  did,  own  lot  6,  in  square  403,  but  did  own  lot  3,  in  square  406; 
and  that  the  evidence,  in  connection  with  the  context  of  the  will,  sufficiently 
showed  an  error  in  description,  and  that  the  lot  really  devised  was  lot  3,  in 
square  406. 

Allen  \.  Lyons  was  a  devise  of  a  house  and  lot  in  Fourth  street,  Philadel- 
phia, in  the  occupation  of  K.  H.  It  appeared  from  the  evidence  that  the  tes- 
tator did  not  own  a  house  and  lot  in  Fourth  street,  but  did  own  a  house  and 
lot  in  Third  street,  occupied  by  B.  H.,  and  it  was  held  that  the  latter  property 
passed  under  the  will. 

Winkley  v.  Kalme  was  a  devise  of  36  acres  of  lot  37,  in  the  second  division 
in  Barnstead,  being  the  same  testator  purchased  front  J.  P. ;  and  the  evidence 
showed  there  was  no  such  lot  in  the  second  division  in  that  town,  but  that 
testator  owned  a  part  of  lot  97  in  that  division,  purchased  from  J.  P  Held, 
that  the  part  of  lot  97  owned  by  testator  passed  undiir  tlie  will. 

In  Orphan  Asylum  v.  Emmons,  the  testatrix  devised  her  shares  of  the  Me- 
chanics' Bank  stock.  She  had  no  bank  stock  except  shares  of  the  City  Bank. 
Held,  that  the  word  "Mechanics'  "  must  be  rejected  as  inapplicable  to  any 
property  owned  by  testatrix,  and  the  rejection  of  the  word  left  the  bequest  to 
operate  upon  any  bank  stock  possessed  by  her,  and  so  passed  the  City  Bank 
shares. 

And  in  Riggs  v.  Myers,  thedevise  was  of  the  S.  E.  andS.  W.  quarters  of  sec- 
tion 4,  town  60. 38 ;  devisee  of  S.  W.  Jtohaveaccess  to  the  Big  spring.  Parol 
evidence  was  beard  showing  the  testator  never  owned  any  land  in  section  4,  60, 
38,  but  did  own  the  S.  E.  and  S.  W.  quarters  of  section  4,  town  59,  88,  the  S. 
W.  \  of  which  was  accessible  to  a  big  spring;  and  it  was  held  that  the  latter 
quarter  sections  passed  under  the  will. 

And,  as  to  the  identity  of  the  object  of  the  devise,  the  following  may  be 
taken  as'  examples: 

Gilmer  v.  Stone.  Here  the  bequest  was  of  the  testator's  residuary  estate, 
"to  be  equally  divided  between  the  Board  of  Foreign  and  the  Board  of  Home 
Missions."  The  evidence  showed  several  religious  denominations,  including 
the  Presbyterians,  had  boards  of  home  and  foreign  missions;  that  testator 
was  an  elder  in  a  Presbyterian  church,  and  had,  in  his  life-time,  always 
sent  his  contributions  for  home  and  foreign  missions  to  the  Presbyterian 
Iwards,  and  had  contributed  nothing  to  the  mission  boards  of  other  denomi- 
nations. And  it  was  held  that  this  evidence,  in  connection  with  other  be- 
quests in  the  will,  made  to  the  Presbyterian  Church,  showed  that  the  Presby- 
terian boards  of  home  and  foreign  missions  were  the  ones  intended  and  en- 
titled to  receive  the  bequest. 

And  in  Vernor  v.  Henry  a  legacy  was  given  to  James  Vernon  Henry,  de- 
scribed as  a  nephew  of  testator,  and  son  of  testator's  deceased  sister  Eliza- 
beth. The  legacy  was  claimed  by  James  Vernon  Henry,  a  grand-nephew  of 
testator  and  grand-aon  of  Elizitbeth;  and  also  by  Robert  R.  Henry,  nephew 
of  testator,  and  only  living  son  (at  date  of  will)  of  Elizabeth.  On  extrinsic 
evidence,  James  was  held  entitled  to  the  legacy.  See,  also,  1  Jarm.  Wills, 
376  et  seq. 
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It  Is.  to  be  noted  that  the  principle  of  oonstruction  oontended  for,  as  applied 
to  wills,  has  been  recognized  by  this  court  in  the  case  of  deeds.  See  Myer$ 
y.  Ladd,  26  III.  416;  Stoift  v.  Lee,  65  III.  336. 

In  every  case  calling  for  construction,  the  question  of  flrst  importance  Is, 
what  was  the  testator's  intention?  As  was  said  in  Firday  v.  King^a  Lessee,  3 
Pet.  346:  "The  intent  of  the  testator  is  the  cardinal  rule  in  the  construction 
of  wilts;  and  if  that  intent  can  be  clearly  perceived,  and  is  not  contrary  to 
some  positive  rule  of  law,  it  must  prevail;  although  in  giving  effect  to  it 
some  words  should  be  rejected,  or  so  restrained  in  their  application  as  ma- 
terially to  change  the  literal  meaning  of  the  particular  sentence."  But  the 
embarrnssment  in  every  case  arises  in  determining  the  just  limitation  upon 
judicial  inquiry  as  to  intention.  We  have  seen  that  in  case  of  latent  ambigu- 
ity, as  in  the  present  case,  where  it  is  shown  that  the  description  of  the  sub- 
ject of  the  devise,  as  it  appears  on  the  face  of  the  will,  is  false  in  part,  courts 
may  look  beyond  the  words  of  the  will, — may  place  themselves  in  the  position 
occupied  by  the  testator  when  he  executed  the  will,  and  view  the  testator's 
affairs  as  he  viewed  them,  the  better  to  determine  the  intention  of  the  tes- 
tator from  the  language  of  the  will,  after  excluding  what  is  siiown  to  be  false. 
This  is  all  it  is  contended  the  court  should  do  in  this  case;  and  to  this  extent, 
under  the  authorities,  we  may  most  certainly  go.  If,  then,  it  shall  appear, 
after  rejecting  the  false  words  of  description,  that  sufficient  remains  to  iden- 
tify the  lands  intended  to  be  devised,  effect  must  be  given  to  the  devise  ao- 
oordiilgly. 

It  seems  clear  to  us,  from  tne  will  itself,  that  the  testator  intended  to  devise 
all  his  estate.  Not  only  so,  but  it  was  his  intention  to  devise  "my  real  es- 
tate,"— not  real  estate  which  lie  did  not  own.  It  seems  very  clear  to  us,  also, 
that  he  intended  liis  son,  plaintiff  in  error,  should  be  a  prominent  sharer  in 
his  bounty.  It  seems  to  us  certain  that  testator  intended  to  devise  lands 
owned  by  him  in  town  18  north,  of  range  11  west,  of  the  third  principal  me- 
ridian; also  lands  lying  in  section  33,  in  the  same  town,  and  owned  by  him; 
also  lands  lying  in  the  N.  £.  4  o(  said  section,  and  owned  by  him;  and  also 
20  acres  off  the  west  half  of  his  land,  in  said  quarter  section.  The  testator  in 
fact  possessed  just  such  lands;  and  we  cannot  doubt,  in  the  light  of  these 
facts,  that  the  parcel  of  land  in  the  mind  of  the  testator  when  he  made  his 
will  was  the  20  acres  off  the  W.  i  of  the  N.  W.  ^  of  the  N.  £.  4  of  section 
SS,  town  18, 11,  because  this  tract  of  40  acres  was  the  only  tract  owned  by 
him  lying  in  the  N.  £.  i  of  said  section,  or,  indeed,  anywhere  in  the  section. 
This  conclusion  is  reached,  not  by  adding  to  the  terms  of  the  will, — not  by 
inserting  what  was  by  mistake  left  out  of  the  will,  and  thereby  reforming  it; 
but  by  rejecting  or  refusing  to  give  effect  to  the  words  "o/ttie  north-east 
quarter,"  where  they  occur  for  the  flrst  time  in  the  description.  And  this  re- 
jection is  made  beciuse  it  is  conclusively  shown  that  to  this  extent  the  de- 
scription of  the  devise  is  false  in  fact. 

The  township  and  range  are  certain;  the  section  therein  is  certain;  the 
quarter  section  within  the  section  is  certain;  the  only  land  possessed  by  the 
testator  within  the  quarter  section  is  certain;  and  the  part  off  the  west  side 
of  the  testator's  lands  in  the  quarter  section  is  also  certain.  Under  such  cir- 
cumstances, there  cannot  be  said  to  be  any  uncertainty  as  to  the  premises  in- 
tended by  the  testator  to  be  devised  to  his  son.  It  was  20  acres  off  the  W.  ^ 
of  the  N.  W.  4  of  the  N.  £.  i  of  section  83.  In  thus  giving  effect  to  the  de- 
vise, the  false  part  of  the  description  is  rejected,  and  effect  given  to  that  part 
which  is  true;  and  this  is  done  without,  in  the  slightest  degree,  violating  any 
positive  rule  of  law,  or  accepted  canon  of  construction.  But  it  is  insisted 
that  the  principle  of  Kurtz  v.  Hibner,  55  III.  514,  is  at  variance  with  the 
views  here  expressed.  An  examination  of  the  facts  of  that  case  will,  we 
think,  conclusively  show  that  it  is  clearly  distinguishable  from  the  case  now 
under  consideration.    In  that  case  the  frame  of  the  bill  and  the  offered  evi- 
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dence  all  proceeded  upon  the  theory  that  a  court  of  chancery  might  reform 
the  will  by  correctiDg  a  mistake  in  description.  The  offer  was  to  prove  "that 
a  mistake  was  made  in  drafting  the.  will  by  the  insertion  of  the  words  'sec- 
tion thirty-two,'  instead  ot  'section  thirty-three;'"  that  devisee  "had  been 
in  the  actual  possession  of  the  tract  for  a  number  of  years;  and,  upon  the  re- 
peated promise  of  the  testator  in  his  life-time  that  he  would  give  the  same  to" 
'  devisee,  she  had  made  lasting  and  valuable  improvements.  And  as  to  the 
other  tract,  the  offer  was  to  prove  that  devisee,  at  the  death  of  the  testator, 
"was  in  the  actual  possession  of  the  40-acre  tract,  as  the  tenant  cf  the  de- 
ceased, and  that  the  draughtsman  of  the  will,  by  mistake,  inserted  the  word 
'  one '  after  the  words  ■  section  thirty,'  instead  of  *  two,'  so  as  to  bequeath  to 
James  land  in  section  31,  instead  of  section  82. "  There  was  no  pretense  in 
that  case  that,  by  rejecting  so  much  of  the  description  as  was  false,  enough 
of  the  description  remain^  so  as  that  the  lands  devised  could  be  idontiSed. 
The  moment  that  the  numbers  of  the  sections  were  rejected,  the  devise  failed 
for  uncertainty.  The  only  means  of  identification  furnished  by  the  descrip- 
tion or  the  will  lay  in  the  numbers  of  the  sections,  as  was  said  in  Bowen  v. 
Allen,  113  111.  53.  When  they  were  rejected,  nothing  was  left  by  which  the 
lands  intended  to  be  devised  could  be  located  within  any  one  of  the  86  sec- 
tions in  the  township,  unless  new  numbers  of  sections  could  be  inserted  in 
the  description.  To  have  done  that  would  have  been  to  add  to  the  will,  to 
substitute  words  not  used  by  the  testator  in  place  of  those  used  by  him, — ^in 
effect,  to  make  a  will  for  the  testator.  Wills  are  required  by  statute  to  be  in 
writing,  and  courts  are  without  the  power  of  substituting,  for  the  written 
words  of  the  testator,  other  and  different  words  not  used  by  hi  m .  Then,  to  per- 
mit the  substituting  of  words  not  used  in  place  of  words  used,  would  not  only 
render  this  provision  of  law  inoperative,  but  it  would  overthrow  the  statute 
of  frauds,  and  again  open  the  door  to  all  the  evils  that  that  law  was  intended 
to  prevent.  Every  consideration  impels  us  to  deny  the  power  of  couits  to 
add  to  or  reform  a  will  on  the  ground  of  mistake.  The  Kurtz  Case  goes  upon 
this  principle,  and  finds  support  in  the  following  American  cases:  Fitzpat- 
riek  v.  Fitzpatriek,  86  Iowa,  674;  HUl  v.  Felton,  47  Oa.  455;  Sherwood  v. 
Sherwood,  45  Wis.  857. 

It  is  also  objected  that  the  decree  gives  to  Bosina  Decker  the  X.  E.  ^  of  the 
S.  E.  ^  of  section  '28,  etc.;  whereas,  by  the  second  clause  of  the  will,  she  is 
only  given  80  acres  of  that  40-acre  tract.  There  is  certainly  much  force  in 
the  position  of  counsel  for  plaintiff  in  error  in  respect  to  this  branch  of  the 
case;  but  we  agree  with  counsel  for  the  defendant  in  error  that,  conceding 
the  error  to  exist,  it  is  not  one  of  which  plaintiff  in  error  can  take  advantage, 
for  it  in  nowise  affects  him.  It  is  a  familiar  doctrine  that  one  will  not  be 
heard  to  complain  of  an  error  that  does  not  injuriously  affect  himself. 

It  appears  that,  after  the  execution  of  the  will,  the  testator  exchanged  the 
tract  of  land,  given  by  the  third  clause  at  the  will  to  Oliver  Decker  and  llo- 
sina  Decker,  for  a  couple  of  lots  in  Hall's  addition  to  the  town  of  Virginia, 
which,  by  the  decree,  were  given  to  Homer  Decker,  the  residuary  legatee.  It 
is  claimed  by  plaintiff  in  error  that  by  the  transfer  of  tlie  land  the  third  clause 
of  the  will  became  void  by  reason  of  there  being  nothing  for  it  to  operate  upon, 
and  that  the  after-acquired  lots  could  not  pass  by  the  residuary  clause  of  the 
will;  or,  in  other  words,  that  the  luta  received  in  exchange  for  the  land  de- 
scended to  the  lieirs  as  intestate  estate.  AVe  discover  notliing  in  the  will  it- 
self to  indicate  that  it  was  the  intention  of  the  testator  that  it  was  to  be  con- 
fined in  its  operation  to  such  lands  as  the  testator  owned  at  the  time  of  the 
execution  of  the  will.  In  the  absence  of  anything  to  indicate  suclt  an  inten- 
tion, we  perceive  no  reason  why,  under  our  statute,  after-acquired  property 
will  not  pass  under  the  will  in  the  same  manner  as  property  owned  by  the 
testator  at  the  time  of  its  execution.  The  words  of  the  statute  are  that  "tes- 
tator shall  have  power  to  devise  all  the  estate  *    *   *  which  she  or  he  hath. 
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or  at  tTie  time  of  his  or  her  death  shall  have,  in  any  lands, "  etc.  See  section 
1,  c.  148,  Rev.  St.  The  language  of  the  statute  on  this  question  is  too  plain 
to  admit  of  serious  discussion.  See,  in  this  connection,  Willis  v.  Watson,  4 
Scam.  64;  Peters  v.  Spillman,  18  Scam.  370. 

The  circuit  court  erred  in  rejecting  the  offered  evidence,  and  in  not  decree- 
ing that  plaintiff  in  error  took,  under  the  first  clause  of  the  will,  20  acres  off 
the  "W.  i  of  the  K.  W.  J  of  the  N.  E.  J  of  section  33.  The  decree  of  the  cir- 
cuit court  is  therefore  reversed  to  the  extent  indicated,  and  the  cause  is  re- 
manded, with  directions  to  enter  a  decree  in  conformity  with  this  opinion. 
In  all  other  respects  the  decree  of  the  circuit  court  is  affirmed. 

Beversed  in  part,  and  in  part  affirmed. 

NOTE. 

Etidrrob — ExTttiHsio — AitBio0iWE9.  As  a,  latent  anibtgnity  is  disclosed  only  by  ex- 
trhisic  evidence,  it  may  be  removed  by  such  evidence.  Qilmer  v.  Stone,  7  Sup.  Ct.  Rep. 
689:  Patch  v.  White,  6  Sup.  Ct.  Rep.  617;  Webster  v.  Morris,  (Wis.)  28  N.  W.  Rep.  353. 
Such  ambiguity  may  arise  upon  a  will  when  it  names  a  person  as  the  object  of  a  gift, 
or  a  thing  as  its  subject,  and  there  are  two  or  more  persons  or  things  which  answer  such 
name  or  description.  Id.  A  beqaest  having  been  made  to  the  "  Boards  of  Foreign  and 
Home  Missions,"  parol  evidence  was  admitted  to  show  that  the  Presbyterian  Boards  of 
Foreign  and  Home  Missions  were  meant.  Gilmer  v.  Stone,  lupra;  Webster  v.  Morris, 
(Wis.)  28  N.  W.  Rep.  364.  A  bequest  was  made  to  the  "  Oraro  and  Algoma  Cemetery 
Association;"  there  was  no  such  association,  but  there  was  an  ''Omro  Cemetery  Asso- 
ciation," and  "The  Union  Cemetery  Association,"  composed  of  residents  of  Omro  and 
Algoma.  Extrinsic  evidence  was  admitted  to  show  which  was  intended.  Webster  t. 
Morris,  tupru. 

Where  there  are  two  persons  of  the  same  name,  parol  evidence  is  admissible  to  show 
which  of  the  two'  was  the  real  grantee  in  a  deed.  Begg  v.  Begg,  (Wis.)  14  N.  W.  Kep. 
602. 

A  limitation  alter  a  life-estate,  in  a  woman,  to  "such  child  or  children  as  she  may 
leave,"  may  be  sliown  to  refer  to  one  who  was  raised  and  treated  by  her  as  her  child; 
she  never  having  had  any  children  of  her  own,  and  having,  at  tlie  date  of  the  deed  con- 
taining the  limitation,  reached  a  period  of  life  when  there  was  no  probability  of  issue. 
Houston  V.  Bryan,  (Oa.)  1  S.  E.  Rep.  252. 

Such  ambiguity  may  also  arise  when  the  will  oontalng  a  misdescription  of  the  object 
or  subject.  Patch  v.  White,  tupm;  Pocock  v.  Reddinger,  (Ind.)  9  N.  E.  Rep. 473;  Cham- 
bers V.  Wataon,  (Iowa,)  14  N.  W.  Rep.  336;  as  when,  by  accident  on  the  part  of  the 
testator,  two  numerical  figures  in  the  description  of  a  certain  lot  of  ground  aevised,  are 
transposed,  there  being  in  the  will  otherwise  language  sufficient  to  identify  the  lot  which 
said  testator  intended  to  devise,  Patch  v.  White,  6  Sap.  Ct.  Rep.  617.  Wliere  a  general 
description  of  property  devised  is  given,  followed  by  a  specific  description,  facts  may 
be  proved  to  establisli  a  mistake  in  tne  specific  description.  Thus,  where  the  will  devises 
property  described  as  owned  by  the  testator  in  a  particular  section,  it  may  be  proved 
what  parcel  he  did  own,  although  it  luayuot  be  the  one  specifically  described.  Pocock 
v.  Reddinger,  (Ind.)  9  N.  E.  Reii.  473.  A  testator  devised  "all  the  interest  in  the  fol- 
lowing described  real  estate  to  W.: 

"Sixtv  acres.  Be.  25,  toon  7,  1  Jasper  county, 

"Forty  acres.  Be.  24,  toon  6,  J  State  of  Iowa." 
— Held,  that  it  was  competent  to  prove  by  parol  testimony  in  what  township  and  range 
in  Jasper  county  the  tcstutor  owned  60  acres  of  land  in  section  25,  and  in  what  town- 
ship audrange  he  owned  40  acres  in  section  24,  and  that  he  owned  no  other  land  in 
Jasper  county.    Chambers  v.  Watson,  (Iowa,)  14  N.  W.  Rep.  336. 

Unless  there  is  a  general  description  in  a  will  differing  from  the  specific  description 
of  the  land  devised,  or  something  else  inconsistent  therewith  that  it  requires  intrinsic 
evidence  to'harmonize,  the  testator's  intention  must  be  taken  as  expressed  in  the  will, 
and  extrinsic  evidence  is  not  admissible.  Funk  v.  Davis,  (Ind.)  2  N.  E.  Rep.  739.  And 
parol  evidence  cannot  be  admitted  for  the  purpose  of  supplying  an  omitted  description 
in  a  will.    Crooks  v.  Whitford,  (Mich.)  11  N.  W.  Rep.  159. 

A  testator  in  his  will  provided  as  follows:  "  I  leave  and  bequeath  all  my  property 
(as  stated  in  my  father's  will)  to  my  wife.  A."  Held,  that  evidence  was  inadmissible  to 
show  that  testator  had  property  other  than  that  stated  in  his  father's  will,  to  which  Ait 
will  could  apply,  and  that  no  other  property  passed  thereby  except  such  as  was  stat«d 
in  his  fathers  will.    Appeal  of  Baker,  (Pa.)  8  Atl.  Rep.  630. 

Parol  evidence  is  admissible  to  identify  the  premises  intended  to  be  conveyed,  when 
an  otiierwise  imperfect  description  can  thereby  be  rendered  definite, Whitney  v.  lEtobin- 
son,  (Wis.)  10  N.  W.  Rep.  512;  Blair  v.  Bruns,  (Colo.)  8  Pac.  Rep.  5(59;  Armijo  v.  Kew 
Mexico  Town  Co..  (N.  M.)  S  Pac.  Rep.  709;  as  a  description  of  the  laud  conveyed  aa 
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"all  right,  title,  interest,  and  demand  which  thesaid  party  of  the  firat  part  has,  or  ought 
to  have,  in  and  to  all  those  lots  and  parcels  of  land  lyinft  in  the  town  of  Silverton,  in 
said  Tenne,  which  remained  undivided  among  the  proprietors  of  said  towii-sit«,  upon 
delivery  of  deeds  by  the  trustee,  B.  £.  Jones,  of  the  said  town-site  to  the  said  proprietors, 
the  same  being  one-twelfth  undivided  interest  in  said  undivided  lots,"  Blair  v.  Bruns, 
(Colo.)  8  Pao.  Rep.  669. 

One  part  of  a  deed  described  the  boundary  of  the  land  conveyed,  on  the  easterly 
side,  as  a  certain  lane,  and  another  part  could  not  be  answered,  unless  another  lane 
were  taken  as  the  monument.  Parol  testimony  was  admissible  to  explain  the  latent 
ambiguity.    Thornell  ▼.  City  of  Brockton,  (Mass.)  6  N.  £.  Rep.  74. 

In  commercial  instruments  and  written  contracts  the  nsageof  a  particular  trade,  pro- 
fession, or  place  ma^  be  proved  for  the  purpose  of  ascertaining  the  meaning  of  certain 
words,  the  signification  of  which  may  be  doubtrul,  but  the  fact  tiiat  the  word  has  ac- 
quired such  meaning  must  be  distinctly  proved  by  the  adduction  of  satisfactory  evi- 
dence. Susquehanna  Fertiliser  Co.  v.  Wnite,  (Md.)  7  Atl.  Rep.  802;  Beason  y.  Kuns, 
(Wis.)  28  N.  W.  Rep.  230,  and  note. 

In  a  contract  providing  that  marble  should  be  delivered,  "  finished,  and  ready  for 
setting,"  tlie  meaning  of  these  words,  as  used  by  marble-cutters,  n)ay  be  proved  by  tes- 
timony of  competent  witnesses.    Myers  v.  Tlbbnls,  (Cal.)  13  Pac.  Rep.  695. 

A  clause  in  the  specifications  which  formed  the  basis  of  a  building  contract  recited 
that  "the  entire  walls  of  building,  inside  and  outside,  are  to  be  painted,"  and  it  is 
claimed  and  denied  that  the  meaning  is  that  the  plaster,  as  well  as  the  wood-work,  is 
to  be  {Hiinted.  The  language  of  the  clause  is  sufflciently  ambiguous  to  warrant  the 
admission  of  extraneous  evidence  to  explain  its  meaning.  Beason  v.  Eurz,  (Wis.)  29 
N.  W.  Rep.  230. 

Where  a  contract  provides  that  the  goods  were  to  be  furnished  "at  the  ruling  market 
rates,"  it  is  competent  to  show  by  parol  that  the  market  rates  of  importers  are  a  trifle 
below  those  of  jobbers,  and  which  rates  were  meant.  Manchester  Paper  Co.  v.  Moore, 
(N.  Y.)  10  N.  E.  Rep.  861. 

A  contract  provided  that  unsold  machines  were  to  be  paid  for  in  stipulated  install- 
ments, during  the  years  liS83  and  1884,  and  contained  a  marginal  modification  to  the 
effect  that  the  principal  agreed  "  to  carry  over  all  machines  left  unsold  at  tlieend  of  the 
season  1883."  Held,  that  such  modification  was,  standing  alone,  somewhat  equivocal 
and  obscure,  and  that  resort  might  be  had  in  such  instance  to  the  well-defined  and 
known  usages  of  the  trade  as  an  aid  in  reaching  a  true  Interpretation  of  the  contract. 
South  Bend  Iron-Worlcs  v.  Cottrell,  31  Fed.  Rep.  254. 

In  an  action  apon  an  order,  upon  which  were  the  words,  "To  be  paid  out  of  the  last 
payment;"  "  I  accept  this  order,"  followed  by  the  signature  of  the  defendant,  it  is  com- 
petent for  the  defeMdant  to  introduce  evidence  to  aid  in  the  construction  of  the  writing; 
liie  words,  "To  be  paid  outof  the  last  payment,"  in  themselves  being  ambignons,  and, 
without  some  extrinsic  explanation,  unintelligible.  Proctor  v.Hartigan,  (Mass.)  9  N. 
E.  Rep.  841. 

A  certificate  of  stock  in  a  banking  corporation  having  been  issued  by  mistake  to  a 
party  by  a  wrong  Cliristian  name,  parol  evidence  is  admissible  to  show  the  mistake. 
Cleveland  v.  Burnham,  (Wis.)  26  N.  W.  Rep.  407. 

Tlie  mere  use,  in  a  document,  of  the  same  word  to  express  different  meanings,  does 
not  create  such  ambiguity  in  the  contract  as  to  let  in  parol  proof,  if  it  appear  by  the 
context  of  the  contract  itself  in  which  particular  seose  the  parties  lued  tae  disputed 
word.    Melleu  v.  Ford,  28  Fed.  Rep.  639. 


(WS  N.  T.  585) 

In  re  Stevens. 
(Cburt  of  AppeaU  of  New  York.    June  7,  1887.) 

1.  OUAKDIAN's  SaLK — COKTINOINT  RCHAINDXB — "SeIZBD." 

Under  the  laws  of  New  York,  an  infant  who  has  a  remainder  In  fee,  contingent 
upon  the  termination  of  a  qualified  fee,  is  "seized"  of  the  land,  within  the  mean- 
ing of  2  Rev.  St.  p.  194,  |  170,  providing  that  any  real  estate  of  which  an  infant  is 
"seized  "  may  be  sold,  by  order  of  court,  upon  petition  of  guardian  or  next  friend ; 
and  a  sale  of  the  infant's  interest  in  the  land,  so  made,  before  the  qualified  fee  is 
determined,  is  valid. 

8.   ESTATK  OF  DsCEDliNT — CREDITORS — RiGHTB  IK   RlAL  EsTATK — LiMITATIOKB. 

Under  Laws  N.  Y.  1873,  J  211,  providing  that  real  estate  of  any  decedent  the  title 
to  which  has  passed  out  of  any  heir  ur  devisee,  by  conveyance  or  otherwise,  to  a 
purchaser  in  good  faith  and  for  value,  shall  not  be  sold,  under  certain  acts  therein 
referred  to,  to  satisfy  a  debt  of  the  estate,  unless  application  for  such  sale  is  made 
within  three  years  of  the  grant  of  letters  testamentary  or  of  administration,  the 
lapse  of  such  three  years  will  free  from  liability  the  property  of  an  infant  devise* 


Digitized  by 


Google 


760  BOBTHEiUSTE&N  BEPOBTEB.  [N.Y. 

which  has  been  sold  at  guardian's  sale  under  the  provisions  Of  2  Rev.  St.  N.  Y. 
p.  194,  }  170,  and  it  is  of  no  consequence  that  subsequently  the  title  again  vesta  in 
such  infant. 
Ahdbiws,  J.,  dissenting. 

Appeal  from  guneral  tenn,  Third  department. 

Petition  for  sale  of  real  estate  of  John  P.  Dodge,  deceased. 

Geo.  W.  Weiattt,  for  appellant.    /.  F.  Bxuh,  for  respondent. 

Dajnfobtb,  J.  The  proceedings  which  led  to  this  appeal  were  commenced 
before  the  surrogate  of  Sullivan  county  on  the  fourth  of  December,  1882.  and 
resulted  in  a  decree  (I)  establishing  the  claim  of  Stevens  as  a  creditor  of  the  de- 
cedent John  P.  Dodge,  by  virtue  of  a  bond  executed  by  him  to  one  Curtis,  and 
through  various  mesne  assignments  transferred  to  the  petitioner;  and  (2)  di- 
recting a  sale  of  certain  real  estate,  called  the  "Dodge  Farm,"  for  the  pur- 
pose of  paying  the  debt  so  established.  Catherine  E.  Dodge,  an  infant,  was 
a  contestant.  She  claimed  to  be  the  owner  of  the  farm,  and  also  that  the 
right  of  the  petitioner  to  maintain  the  proceeding  was  barred  by  the  statute 
of  limitations.  Upon  appeal  to  the  supreme  court,  the  decree  of  the  surro- 
gate was  affirmed,  and  from  the  judgment  there  rendered  she  now  appeals  to 
this  court.  Both  parties  claim  through  John  P.  Dodge,  and  the  questions 
presented  are  twofold:  First,  as  to  the  character  of  the  appellant's  interest  in 
tlie  land;  second,  whether  the  proceedings  to  subject  it  to  sale  are  within  the 
statute.  John  P.  Dodge  died  leaving  a  will  which  in  May,  1869,  was  admitted 
to  probate,  and  letters  testamentary  issued  to  John  A.  Thompson  as  executor. 
The  testator  devised  the  premises  now  in  question  to  his  wife  so  long  as  she 
remained  his  widow,  and  in  case  she  should  not  again  marry  he  gave  them  to 
her  in  fee,  but  in  case  she  remarried  then  he  devised  the  same  to  his  daughter 
Catherine,  the  appellant,  in  fee.  It  was  held,  in  a  former  controversy  be- 
tween the  parties  who  are  now  before  us,  that  the  mother  took  a  fee  in  the 
farm  determinable  upon  her  remarriage,  and  the  daughter  a  contingent  fee, 
depending  upon  the  remarriage  of  her  mother;  and,  that  event  having  hap- 
pened in  February,  1879,  she  then  became,  sofar  as  the  will  was  concerned, 
seized  of  an  absolute  estate  in  the  farm.  Dodge  y.  Stevens,  94  N.  Y.  209. 
It  then  appeared,  however, — and  the  same  facts  are  now  before  ns, — ^that  in 
1870,  the  daughter  being  an  infant,  her  intei-est  was  sold  through  a  special 
guardian,  by  order  of  the  court,  to  one  Julia  A.  Coulter,  and  in  pursuance 
thereof  a  conveyance  was  made  to  the  puitshaser.  At  the  same  time  the 
mother  also  conveyed  her  interest  to  the  same  person.  The  consideration  for 
the  two  conveyances  was  $7,300,  95,000  of  which  was  secured  by  a  bond  and 
mortgage  running  to  the  special  guardian.  In  1879  he  foreclosed  the  mort- 
gage, and  on  the  sale  bid  in  the  premises  in  his  own  name  for  $5,000,  but  giv- 
ing a  receipt  as  special  guardian  for  the  purchase  money.  He  afterwards 
mortgaged  the  property  to  Stevens  to  secure  a  debt  due  him  from  the  testator, 
and  which  it  is  to  be  inferred  is  the  same  debt  for  the  enforcement  of  which 
these  proceedings  are  instituted.  Stevens  undertook  to  foreclose  that  mort- 
gage, and  Catlierine,  in  an  action  against  him  and  Thompson,  obtained  a  judg- 
ment for  the  cancellation  of  the  morigage,  and  a  conveyance  to  her  of  the  title 
acquired  by  Thompson  on  the  foreclosure  of  the  Coulter  mortgage,  declaring 
the  premises  to  be  her  property.  That  action  proceeded  upon  the  ground  that, 
in  taking  title  to  himself,  Thompson  was  guilty  of  a  violation  of  trust,  and 
the  purchase  voidable  at  the  election  of  the  cestui  que  ttvst.  Nothing  more 
was  decided.  The  sale  to  Coulter  was  not  impeached,  although  claimed  by 
the  defendant  Stevens  to  have  been  invalid.  He  reiterates  the  claim  now, 
and  in  answer  to  the  appellant's  contention,  that  her  title  stands  not  alone  ' 
upon  her  father's  will,  but  upon  the  foreclosure  of  the  Coulter  mortgage,  as- 
serts that  the  proceedings  for  the  sale,  in  pursuance  of  which  it  was  given, 
wtrj  without  jurisdiction  and  void.    We  think  this  view  should  not  prevail. 
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Expectant  f  utnre  eetates,  as  defined  in  the  statute,  expi«ssly  include  all  re. 
mainders,  whether  vested  or  contingent,  (1  Rev.  St.  art.  1,  tit.  2,  pt.  2,  c.  1, 
§§  9-11,  13,)  and,  as  such,  are  descendible,  devisable,  and  alienable  in  the 
same  manner  as  estates  in  possession  (Id.  §  35;  Lawrence  v.  Bayard,  7  Paige, 
75;  Idiller  v.  Emam,  19  N.  Y.  384;  Ifoore  v.  LitUh  41 N.  Y.  66.)  Catherine 
was,  however,  an  infant,  and  so  incapable  of  conveying;  and  the  question  is, 
as  the  respondent  insists,  "not  what  may  be  aliened  by  the  voluntary  act  of 
parties  interested,  but  what  may  be  sold  through  a  statutory  proceeding." 
The  statute  then  in  force  (2  Bev.  St.  p.  194,  art.  7,  tit.  2,  pt,  8,  c.  1,  §  170) 
provides  that  "any  infant  seized  of  any  real  estate,  or  entitled  to  any  term  for 
years  in  any  lands,  may,'  by  his  next  friend  or  by  his  guardian,  apply  to  the 
court  for  the  sale  or  disposition  of  his  property;"  and  that  "any  sale  or  con- 
veyance made  in  good  faith  by  the  guardian,  in  pursuance  of  an  order  of  the 
court,  shall  be  valid  and  effectual  as  if  made  by  such  infant  when  of  full  age. " 
In  behalf  of  the  respondent,  it  is  argued  that,  as  the  devise  to  Catherine  was 
to  take  effect  only  on  a  future  contingency, — the  remarriage  of  her  mother, — 
her  interest  or  right  is  not  within  the  statute.  If  that  is  so,  the  decision  of 
the  court  below  is  correct,  for  the  power  of  the  court  to  order  the  sale  of  an 
infant's  estate  is  purely  statutory.  If  it  had  no  jurisdiction,  then  the  sale  to 
Coulter  is  of  no  impoitance,  and  the  appellant's  title  is  that  of  devisee  only. 
If  it  had  jurisdiction,  its  exercise  is  not  open  to  criticism,  and  the  appellant's 
title  will  stand  under  the  sale  to  Coulter  and  by  virtue  of  the  act  of  1873, 
infra.  In  re  Jones,  2  Barb.  Ch.  22,  it  appeared  that  the  father  of  certain  in- 
fants devised  his  entire  estate  to  his  wife  for  life,  remainder  to  his  children. 
During  the  wife's  life  they  applied  for  a  sale  of  the  real  estate,  stating  that 
they  had  no  other  property,  and  that  a  sale  was  necessary  for  their  support. 
The  application  was  denied ;  the  chancellor  saying:  "It  was  not  the  practice  of 
the  court  to  authorize  the  sale  of  a  future  interest  in  real  estate  belonging  to 
infants  except  under  very  special  circumstances."  No  doubt  was  expressed 
as  to  the  power  to  do  so,  but  sufficient  reasons  were  assigned  against  its  ex- 
ercise. 

In  Jenkins  v.  Fahey,  11  Hun,  351,  the  wiU  at  the  bottom  of  the  contro- 
versy gave  Cornelia,  the  testator's  daughter,  an  estate  for  life  in  lands 
whereof  be  died  seized,  remainder  to  her  issue livingat  her  death,  with  power, 
in  default  of  issue,  to  appoint  the  fee  by  will.  She  married  and  had  children. 
One  of  these,  Ida,  an  infant,  in  pursuance  of  proceedings  under  the  above 
statute,  conveyed  all  her  interest  in  the  premises  to  one  Bush.  The  supreme 
court  held  that  under  this  statute  a  sale  could  be  ordered  only  in  those  cases 
where  the  infant  was  In  actual  possession  of  the  land,  or  entitled  to  the  im- 
mediate possession  thereof,  and  that  neither  expectant  estates  nor  estates  in 
remainder  could  be  sold;  and  as,  at  the  time  of  her  application  for  leave  to 
sell  her  real  estate,  Ida  had  neither  the  actual  possession  of  the  land,  nor  the 
legal  right  to  its  possession,  her  interest  was  not  divested  by  the  sale,  and 
Bnsh  got  no  title.  Upon  appeal  the  judgment  was  reversed,  (73  N".  Y.  355,) 
the  court  saying:  "There  is  the  same  reason  for  subjecting  the  estates  of  in- 
fants in  remainder  or  reversion  to  the  jurisdiction  of  the  court,  and  authoriz- 
ing a  sale  where  the  interest  or  necessities  of  the  infant  require  or  make  a 
sale  expedient,  as  in  estates  in  actual  possession,"  and  held  that  a  remainder- 
man was  to  be  deemed  seized  in  law  of  his  estate.  In  that  case  it  also  ap- 
peared that  the  interest  of  Ida  was  subject  to  the  contingency  that  other  chil- 
dren might  be  born  to  Cornelia,  in  which  case  her  interest  would  be  dimin- 
ished to  the  extent  of  their  shares.  Taggart  V,  Murray,  53  N,  Y.  233.  So 
the  question  of  her  estate  was  as  uncertain  as  that  of  the  plaintiff  in  this  case. 
And  although,  in  the  case  cited,  the  remainder  was  said  to  be  vested,  no  stress 
was  laid  upon  that  circumstance,  nor  did  the  court  consider  what  the  law 
would  be  in  case  of  a  mere  contingent  remainder.  I  think  the  statute  per- 
mits no  different  construction  in  the  two  cases.    The  interest  or  right  of  the 
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plaintiff  was  a  "contingent  future  estate,"  "a  contingent  remainder  in  fee," 
an  estate  "in  expectancy;"  but,  however  characterized,  it  was  by  the  very 
language  and  class! tication  of  thestatute  an  estate  in  land.  1  Rev.  St.  p.  722. 
It  is  expressly  made  "descendible."  1  Bev.  St.  p.  725,  §  35.  The  dangliter 
Catherine,  therefore,  was,  as  to  it,  a  proper  stock  of  descent.  Dying  intes- 
tate, her  heirs  would  take  the  remainder,  to  be  distributed  in  the  same  man- 
ner as  an  estate  in  possession.  The  term  "real  estate,"  as  used  in  the  stat- 
ute, relating  to  tlie  "title  to  real  property  by  descent,"  (1  Rev.  St.  o.  2,  pt.  2, 
p.  -754,  §  27,)  is  declared  to  include  every  estate,  interest,  and  right,  legal  and 
equitable,  in  lands,  etc.,  except  such  as  are  extinguished  by  the  death  of  an 
intestate,  seized  or  possessed  thereof,  or  in  any  manner  entitled  thereto. '  The 
statute  under  which  the  proceedings  in  question  were  taken  (2 Rev.  St.  p.  194, 
§  170,  supra)  relates  to  "the  conveyance  of  lands  by  infants,  and  the  saleand 
disposition  of  their  estates,"  and  when  it  provides,  in  language  before  quoted, 
for  an  application  by  such  a  person  to  the  court  for  the  sale  or  disposition  of 
"his  property,"  the  words  "seized  of  any  real  estate"  must  be  taken  to  have 
the  same  meaning  as  similar  words  in  the  sections  before  cited,  and  the  word 
"seized,"  to  be  equivalent  to  the  word  "owning."  So,  also,  the  "real  estate" 
or  "property"  over  which,  by  these  words,  the  court  is  given  jurisdiction, 
can  have  no  limit  that  the  definition  supplied  by  the  statutes  (supra)  does  not 
require. 

The  appellant's  interest  as  devisee  was  therefore  the  subjectof  sale,  and  the 
title  to  the  re<il  estate  in  question  passed  to  Mrs.  Coulter  on  tlie  nineteenth  of 
April,  1870,  by  the  conveyance  executed  under  the  order  of  the  court.  More 
than  three  years  elapsed  after  the  granting  of  letters  of  administration  on  the 
estate  of  the  testator  before  the  application  at  the  bottom  of  these  proceedings 
was  made,  and  the  premises  so  conveyed  are  therefore  not  liable  to  sale  imder 
them.    Laws  1873,  c.  211.'    It  is  of  no  consequence  that  subsequently  the 

-  Laws  K.  Y.  1873,  e.  211,  ia  as  follows: 
"  An  act  to  amend  chapter  845  of  the  Laws  of  1869,  entitled  '  An  act  to  amend  an  act  en- 
titled "An  act  conueniiug  the  proof  of  wills,  executors  and  administrators,  guard- 
ians and  wards,  and  surrogates'  coui-ti,"  passed  May  16,  1R37.' 

"Section  1.  Section  one  of  chapter  845  of  tlie  Laws  of  1869  is  hereby  amended  so  as  to 
read  as  follows :  Section  1.  Section  aeventy-two  of  an  act  entitled  '  An  act  concerniiif; 
the  proof  of  wills,  executors  and  administrators,  guardians  and  wards,  surrogate' 
courts,'  passed  May  16,  1837,  ia  hereby  amended  by  adding  at  the  end  of  said  section  the 
following  words :  But  no  real  estate,  the  title  to  which  shall  have  passed  out  of  any 
heir  or  devisee  of  the  deceased,  by  conveyance  or  otherwise,  to  a  purchaser  in  good 
faith  and  for  value,  shall  be  sold  by  virtue  of  the  provisions  of  this  act,  or  of  title  four, 
chapter  six,  part  two,  of  the  Revised  Statutes,  unless  letters  testamentary  or  of  admin- 
istration upon  the  estate  of  said  deceased  shall  have  been  applied  for  within  four  years 
after  his  death,  nor  unless  application  for  such  sale  shall  be  made  to  the  surrogate 
within  three  years  after  the  granting  of  such  letters  testamentary  or  of  administration : 
provided,  thesurrogate  of  any  county  in  this  state  had  jurisdiction  tograntsuuh  letters 
of  administration :  and  provided,  further,  that  the  period  during  which  an  action  may 
be  pending  in  favor  of  any  creditor  against  any  executor  or  administrator  for  the  re- 
covery of  any  debt  or  claim  against  the  testator  or  intestate  shall  not  be  part  of  the 
time  limited  for  making  such  application  to  the  surrogate  for  such  sale:  provided,  the 
plaintiff  in  such  action  sliall  file  in  the  clerk's  office  of  the  county  where  the  real  estate 
ia  situated  a  notice  of  the  pendency  of  such  action,  stating  the  object  thereof,  and  that 
the  said  real  estate  will  be  held  as  security  for  any  judgment  obtained  in  said  action. 
But  the  court  in  which  such  action  is  pending  may  on  special  motion,  alter  eight 
days'  notice  to  the  plaintiffs  attorney,  on  such  terms  as  the  court  shall  see  fit,  by  order 
discharge  the  said  real  estate,  or  a  specific  portion  thereof,  to  be  described  in  such 
order,  from  any  lien  or  incumbrance  by  reason  of  such  action,  and  direct  an  entry  to  be 
made  by  the  clerk  on  sucli  li$  peudem,  or  on  the  record  Uiereof,  that  snch  lien  or  in- 
cumbrance is  'discharged  as  per  order  of  the  court,  dated ,'  s{>ecifyine  the  dace 

of  such  order;  and  thereupon  the  said  real  estate,  or  the  specific  portion  thereof  de- 
scribed in  said  order,  shall  be  discharged  from  such  lien  or  incumbrance,  with  the  sam* 
efi'ect-in  all  respects  as  if  no  such  action  bad  been  commenced. 
"  Sec.  2.  This  act  shall  take  effect  immediately. 
"Passed  April  12,  1873." 
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title  again  vested  in  the  plaintiff.  It  is  enough  that  it  was  at  one  time  vested 
In  a  purchaser  for  value  and  in  good  faith.  It  was  at  that  moment  freed 
from  liability  for  the  testator's  debts,  and  that  liability  did  not  again  attach. 

The  other  question,  that  of  the  statute  of  limitations,  is  not  without  diffi- 
culty; but,  in  view  of  the  conclusion  already  reached  as  to  the  other  pnqrasi- 
tion.  it  requires  no  discussion. 

The  judgment  of  the  supreme  court  and  of  the  surrogate  should  be  reversed, 
and  the  application  denied. 

(All  concur,  except  Andrews,  J.,  dissenting.) 


(lOB  N.  T.  am 

JBLerrinq  v.  New  York,  L.  E.  &  W.  E.  Co.  and  others.* 
(Ontrt  of  Appeal*  of  New  Tark.    April  19,  1887.) 

JusoiiSMT— Rag  Amddicata — Cbboiiors'  Bili — Rboeivbbs. 

An  action  was  brought  by  a  creditor  to  subject  certain  property  which  had  be- 
longed to  the  Erie  Railway  Company,  and  which  had  come  into  the  liands  of  the 
defendants  under  a  mortgage  sale,  to  the  payment  of  the  claims  of  plaintilT  and 
other  creditors.    An  action  had  previously  been  begun  by  the  attorney  general  in  the 
name  of  the  people,  under  2  Rev.  St.  N.  Y.  463,  §  38,  for  the  dissoIuUuu  of  the  com- 
pany on  the  ground  that  it  was  insolvent.    J.,  the  president  of  the  company,  was 
apiiointed  temporary  receiver.    Thereafter,  by  leave  of  the  court,,  the  n)ortgugee 
of  the  company  brought  suit  to  foreclose  the  mortgage,  and  J.  was  appointed  re- 
ceiver in  that  action  also.    An  order  of  sale  was  made  therdn,  under  which  the 
track  and  also  the  property  in  controversy  in  the  present  suit  were  sold.    On  the 
application  of  the  receiver  in  the  foreclosure  auit  for  authority  to  deliver  the  prop- 
erty to  tbe  purchaser,  authority  was  granted  to  make  the  delivery  subject  to  the 
claims  arising  out  of  tbe  action  by  the  people.    Thereafter,  in  an  accounting  in  the 
latter  action,  it  wa.s  found  that  tlie  whole  property  was  subject  to  the  morteuge. 
He/d,thtit  neither  the  receiver  in  the  action  by  the  people  nor  the  general  creditors 
of  tbe  company  were  necessary  parties  to  the  foreclosure  proceedings;  that  the  re- 
ceiver in  that  action  represented  the  creditors,  and  had  power  to  contest  any  claims 
against  the  estate  of  the  corporation,  including  the  claim  of  the  mortgagee;  and 
that  the  proceedings  and  judgments  in  the  two  suita  were  final  and  binding  on  tbe 
plaintiff. 
FiHCH  and  Peckbam.  JJ.,  dissenting. 
The  plaintiff  commenced  this  action  on  l)ehalf  of  himself  and  all  other  cred- 
itors of  the  Erie  Railway  Company  similarly  situated,  and  made  parties  de- 
fendants the  New  Yorlc,  Lake  Erie  &  Western  Railroad  Company,  the  Farm- 
ers' Loan  &  Trust  Company,  and  Hugh  J.  Jewett.  receiver  of  the  Erie  Rail- 
way Company,    In  his  complaint  he  alleges  that,  prior  to  its  dissolution,  the 
Erie  Railway  Company  was  a  corporation  organized  under  the  laws  of  this 
state.    That  in  the  year  1870,  to  secure  the  payment  of  its  bonds,  amounting 
to  about  816,000,000,  it  executed  and  delivered  to  the  Farmers' Loan  &  Trust 
Company,  as  trustee,  a  mortgage  of  its  railway,  and  certain  property  then 
owned  by  it,  which  railway  and  property  were  de8cril)ed  in  the  mortgage  in 
the  following  words,  to-wit:   "  All  and  singular  the  railway  of  the  party  of 
the  first  part,  from  and  including  Fierpont  on  the  Hudson  river,  to  and  in- 
cluding the  final  terminus  of  tbe  said  railway  on  Lalte  Erie,  and  the  railway 
known  as  the  'Newburgh  Branch,'  from  Newburgh  to  the  main  line,  and  also 
all  that  part  of  the  railway  designated  as  the « Buffalo  Branch  of  the  Erie  Rail- 
way,' extending  from  Hornellsville  to  Attica,  in  the  state  of  New  Yorlc,  and 
also  all  other  railways  belonging  to  the  party  of  the  first  part  in  the  states  of 
New  York,  Pennsylvania,  and  New  Jersey,  or  any  of  them,  together  with  all 
tlie  lands,  track,  lines,  rails,  bridges,  ways,  buildings,  piers,  wharves,  struct- 
ures, erections,  fences,  walls,  fixtures,  franchises,  privileges,  and  rights  of  the 
said  company,  and  also  all  the  locomotives,  engines,  tenders,  cars,  carriages, 
tools,  machinery,  manufactured  or  unmanufactured  materials,  coal,  wood, 
and  supplies  of  every  kind,  belonging  or  appertaining  to  the  party  of  the  first 
part,  and  all  the  tolls,  income,  issues,  and  profits  arising  out  of  the  said  prop- 

1  AfDrming  34  Han,  634. 
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mtj,  and  all  rights  to  receive  or  recover  the  same;  also  all  the  estate,  right, 
litle,  and  interest,  terms  and  remainder  of  terms,  franchises,  privileges,  and 
rights  of  action,  of  whatsoever  name  or  nature  in  law  or  in  equity,  conveyed 
or  assigned  unto  the  New  York  &  Erie  liailroad  Ck>mpany,  or  unto  the  Erie 
Bail  way  Company  by  the  Union  Bailroad  Company,  by  the  Buffalo,  New  York 
&  Erie  Bailroad  Company,  by  the  Buftalo,  Bradford  &  Pittsburgh  Railroad 
Company,  by  the  Rochester  &  Genesee  Valley  Railroad  Company,  and  by  the 
Long  Dock  Company."  That  afterwards,  in  1874.  to  secure  the  payment  of 
other  bonds,  amounting  to  about  $24,000,000,  it  executed  to  the  same  trustee 
another  mortgage  upon  its  railway  and  property  by  the  same  description  con- 
tained in  the  prior  mortgage.  That  about  the  twenty-fifth  day  of  May,  1875, 
an  action  was  brought  by  the  attorney  general  in  the  supreme  court  of  this 
state  in  the  name  of  the  people  as  plaintiffs  against  the  Erie  Railway  Com- 
pany, its  directors  and  certain  trustees  under  various  mortgages,  including 
the  Farmers'  Loan  &  Trust  Company,  as  defendants.  That  the  relief  prayed 
for  in  that  action,  among  other  things,  Wiis  that  the  corporation  should  be  dis- 
solved and  be  wound  up;  that  the  plaintiffs  sbould  have  judgment  accord- 
ingly; and  that  in  the  mean  time,  while  the  action  was  pending,  Jewett,  pres- 
ident of  the  company,  should  be  appointed  receiver,  to  take,  hold,  and  possess, 
under  the  immediate  authority  and  direction  of  the  court,  the  franchises  and 
property,  with  full  power  to  operate  the  road,  and  to  preserve  its  franchises 
and  corporate  existence  until  final  judgment,  and  with  such  other  and  general 
powers  as  it  is  usual  and  in  accordance  with  the  rules  and  practice  of  the 
court  to  confer  upon  receivers  in  like  cases. 

That  on  the  twenty-sixtli  day  of  May,  1875,  on  the  application  of  the  attor- 
ney general  in  that  action,  Jewett  was  appointed  receiver  of  the  pompany,  in 
pursuance  of  the  prayer  of  the  complaint.  That,  by  virtue  of  such  appoint- 
ment, Jewett  undertook  the  duties  of  the  receivership;  and  all  the  estate  of 
the  Erie  Company  and  its  franchises  thereupon  became  vested  in  him  as  re- 
ceiver, to  be  administered  and  distributed  by  him  in  accordance  with  the  stat- 
utes in  sucli  case  provided.  That  about  the  fifteenth  day  of  June,  1875,  the 
defendant  the  Farmers'  Loan  &  Trust  Company,  as  trustee,  commenced  an 
action  against  the  Erie  Railway  Company  for  the  foreclosure  of  the  two  mort- 
gages above  mentioned.  Tliat  in  that  action  the  trust  company  was  sole 
plaintiff,  and  the  Erie  Railway  Company  and  the  trustees  under  prior  mort- 
gages were  the  only  defendants.  That  subsequently  tlie  summons  and  com- 
plaint in  that  action  were  amended  so  as  to  make  certain  creditors  of  the  Erie 
Company  co-defendants  therein;  but  Jewett,  as  receiver  in  the  people's  ac- 
tion, was  at  no  time  made  a  party  to  that  action.  That  the  complaint  in  that 
action  alleged,  among  other  things,  the  insolvency  of  the  Erie  Company;  that 
it  bad  made  default  in  the  payment  of  the  interest  falling  due  upon  its  bonds; 
that,  to  the  extent  of  the  rightful  interest  in  the  mortgaged  premises  of  the 
trust  Gompauy  as  the  mortgagee,  its  rights  were  in  law  and  equity  superior 
to  the  rights  of  the  people  of  the  state  of  New  York;  that  the  trust  company 
was  entitled  to  have  the  mortgaged  premises  foreclosed  and  sold  for  the  pay- 
ment and  satisfaction  of  the  respective  debts  to  secure  which  the  premises 
were  mortgaged  to  it;  and  that  the  prayer  of  the  complaint  demanded  that  an 
accounting  should  be  had  as  to  the  bonds  outstanding  under  the  mortgages; 
that  Jewett  should  be  appointed  receiver  of  the  mortgaged  premises  and  prop- 
erty in  that  action,  and  that  the  mortgaged  premises  and  property  should  be 
sold,  and  the  proceeds  applied,  for  the  payment  of  the  mortgage  debts,  and 
that  the  complaint  fuither  demanded  in  words  following,  to-wit:  "That  an 
inquiry  may  be  had  and  an  account  taken  of  and  concerning  all  and  singular 
the  premises  and  property  so  mortgaged  to  this  plaintiff  as  aforesaid,  in  order 
that  it  may  be  fully  and  at  large  ascertained  whereof  the  said  mortgaged  prem- 
ises consist."  That  on  the  fifteenth  day  of  June,  1875,  Jewett  was  appointed 
receiver  in  that  action  of  all  the  property  covered  by  the  two  mortgages.    That 
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the  estate  of  the  Erie  Railroad  Company,  at  the  time  Jewett  was  appointed 
receiver  in  the  people's  action,  consisted,  not  only  of  the  railway  and  the  prop- 
erty described  in  the  two  mortgages,  but  also  of  a  large  amount  of  other  prop- 
erty, such  as  bonds  and  stocks  in  other  corporations,  which  property  was  not 
appurtenant  to  the  mortgaged  premises,  not  subject  to  the  lien  of  the  mort- 
gages or  either  of  them,  and  not  in  any  manner  necessary  for  the  practical 
operation  of  the  mortgaged  premises,  or  to  the  use,  management,  or  mainte- 
nance thereof,  amounting  to  many  millions  of  dollars  in  yalu^.  That  part  of 
such  property  had  been  acquired  by  the  Erie  Company  subsequently  to  Feb- 
ruary 4,  1874,  the  date  of  the  second  mortgage.  That  the  property  not  sub- 
ject to  the  lien  of  the  mortgages  constituted  a  large  and  valuable  fund  appli- 
cable to  the  payment  of  the  general  and  unsecured  creditors  of  the  Erie  Com- 
pany. That  the  Farmers'  I^an  &  Trust  Company,  or  its  attorney,  admitted 
in  the  foreclosure  action  the  existence  of  such  fund,  and  the  necessity  of  an 
accounting  with  respect  to  the  same,  on  a  motion  in  that  action  in  which  it 
was  made  to  appear  to  the  court  by  the  affidavit  of  such  attorney,  on  or  about 
the  sixth  day  of  April,  1876,  that  there  were  in  the  hands  of  Jewett,  as  re- 
ceiver, stocks  and  bonds,  as  before  mentioned,  representing  interests  In  other 
corporations  to  the  nominal  amountof  more  than $22, 000, 000,  which  belonged 
to  the  estate  of  the  Erie  Company.  That  an  unascertained  portion  of  such 
securities  was  covered  by  the  two  mortgages.  That  another  unascertained 
portion  bad  been  acquired  with  moneys  supplied  by  tlie  respective  parties  for 
whom  the  Farmers'  Loan  &  Trust  Company  was  trustee.  That  advances  had 
been  made  upon  or  against  a  further  portion  thereof  out  of  the  income  of  the 
mortgaged  property  in  the  hands  of  tlie  receiver.  That  the  receiver  had  paid 
out  of  the  income  of  the  mortgaged  premises  in  his  hands  certain  debts  of  the 
Erie  Railway  Company  contracted  prior  to  the  appointment  of  tlie  receiver  for 
labor,  salaries,  and  supplies,  which  ought  of  right  to  be  reimbursed  to  the 
moi-tgage  creditors  out  of  the  assets  of  tlie  Erie  Company  not  covered  by  the 
mortgages.  That  certain  resulting  trusts  existed  in  favor  of  the  mortgage 
creditors  in  such  securities,  and  that  such  securities,  or  the  proceeds  thereof 
in  case  of  their  sale,  should  be  dealt  with  by  the  receiver  as  a  ptirt  of  the  gen- 
eral funds  in  his  hands  under  the  several  mortgages;  and  that  it  was  alleged 
in  the  affidavit  that  it  was  impracticable  at  that  time  to  take,  state,  and  ad- 
just the  accounts,  and  to  finally  account  in  respect  to  the  matters  above  re- 
ferred to,  and  that  such  final  accounting  and  adjustment  could  only  be  had 
with  due  regard  to  the  rights  and  interests  of  the  parties  upon  the  accounting 
preliminary  to  the  final  decrees,  and  by  the  final  decrees  to  be  made  upon  the 
basis  of  such  accounting.  That  an  order  was  made  on  that  motion  in  the 
foreclosure  action,  on  or  about  the  sixth  day  of  April,  1876,  authorizing  the 
receiver  to  treat  the  fund  as  a  part  of  the  general  fund  and  estate  embraced 
in  the  two  mortgages,  "without  prejudice  to  any  equitable  rights  and  inter- 
ests of  the  respective  parties  which  miiy  be  established  on  final  accounting. " 
That,  during  the  pendency  of  the  foreclosure  action,  the  holdei-s  of  the 
bonds  and  stocks  of  the  Erie  Company  formed  a  plan  for  the  formation  of  a 
new  corporation  in  which  tlieir  interests  were  to  be  represented;  but  no  pro- 
vision whatever  was  made  in  the  plan  of  reorganization  for  the  unsecured 
debts  or  obligations  of  the  Erie  Company.  That  the  reorganization  was  con- 
summated in  pursuance  of  the  plan  and  the  sanction  of  the  court,  and  with 
t!ie  co-operation  of  .Tewett  as  receiver  in  the  foreclosure  action,  and  the  new 
organization  thus  formed  is  the  defendant  the  Lake  Erie  &  Western  Railroad 
Company.  That  such  proceedings  were  bad  in  the  foreclosure  action  that 
judgment  of  sale  was  rendered  therein  on  or  about  the  seventh  clay  of  Novem- 
ber, 1877;  and  that  tlie  decree  recited,  among  other  things,  as  follows:  "That 
the  recover  in  the  course  of  his  receivership  has  lawfully  acquired  and  be- 
some  possessed  of  a  large  amount  of  stocks  in  other  corporations,  bonds  and 
other  obligations  for  the  payment  of  money,  a  large  part  of  which  has  been 
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lawfully  and  properly  pledged  by  Mm  to  secure  the  payment  of  money  bor- 
rowed by  him  which  he  was  authorized  to  borrow  for  the  general  purposes  of 
bis  receivership,  and  which  will  probably  remain,  to  a  greater  or  less  extent, 
80  pledged  at  the  time  of  the  sale  of  the  mortgaged  premises.  That  all,  or 
nearly  all,  of  such  stoclcs,  bonds,  obligations,  and  securities  are  embraced  and 
described  in  the  inventory  of  tlie  mortgaged  premises  and  property  made  and 
filed  in  this  case  by  the  receiver  in  pursuance  of  the  order  of  this  court.  That 
the  said  stocks,  bonds,  securities,  and  obligations  are  held  by  the  receiver  as 
part  and  parcel  of  the  property  and  premises  mortgaged  to  the  plaintiff,  and 
us  the  product  of  the  rents,  profits,  and  issues  of  the  mortgaged  premises 
during  the  said  receivership,  subject,  however,  to  the  liens  existing  thereon 
by  reason  of  such  pledge  or  pledges  thereof  as  hereinbefore  stated."  "That 
the  referee  appointe<l  to  sell  the  mortgaged  premises  should  be  authorized,  at 
the  request  of  the  plaintiff's  attorney,  to  expose  for  sale  and  sell,  as  part  of 
the  mortgaged  premises,  all  and  singular  the  said  stocks,  bonds,  obligations, 
accounts,  and  evidences  of  Indebtedness  and  other  choses  in  action  of  which 
the  recei  ver  may  have  become  lawfully  possessed  in  any  way  or  manner  during 
his  receivership,  subject,  however,  to  any  lawful  lien  or  liens  existing  thereon, 
whether  created  by  the  receiver  or  otherwise."  That  it  was,  by  the  foreclos- 
ure judgment,  ordered,  adjudged,  and  decreed,  among  other  things,  that  sale 
be  made  of  "all  and  singular  the  mortgaged  premises,  franchises,  and  prop- 
erty, both  real,  personal,  and  mixed,  mentioned  in  the  complaint  in  this  action 
and  hereinafter  mentioned;"  being  the  same  premises  and  property  described 
in  the  two  mortgages,  with  the  following  addition:  "And  tliis  description  is 
to  be  understood  as  embracing  and  including  all  and  singular  the  choses  in 
action,  stocks,  bonds,  book-accounts,  bills  receivable,  and  other  evidences  of 
indebtedness,  leasehold  estates,  contracts,  and  other  property  hereinbefore 
mentioned."  That  a  sale  was  had  under  the  judgment  by  a  referee  appointed 
for  that  purpose  on  the  twenty-fourth  day  of  April,  1878.  That  the  terms  of 
sale,  as  announced  by  the  referee,  described  the  property  to  be  sold  by  the 
words  of  description  contained  in  the  mortgages,  with  the  addition  of  the 
following  words,  namely:  "Embracing  and  including  all  and  singular  in  the 
choses  in  action,  stocks,  bonds,  book-accounts,  bills  receivable,  and  other  evi- 
dences of  indebtedness,  leasehold  estates,  contracts,  and  other  property  men- 
tioned and  described  in  the  lists  and  schedules  to  be  exhibited  at  the  sale,  and 
contained  and  described  in  the  receiver's  inventory  of  the  real  and  personal 
property  of  the  Erie  Railway  Company,  also  to  be  exhibited  at  the  sale,  not 
consumed  or  disposed  of  by  the  receiver  in  the  discharge  of  his  duty  prior  to 
the  sale,  and  including  all  property  of  every  kind  and  description  acquired  by 
the  receiver  during  his  receivership,  with  the  proceeds  of  the  rents,  profits, 
and  issues  of  the  mortgaged  premises  since  the  making  of  the  said  inventory, 
and  not  embraced  therein,  and  excepting  therefrom  such  portions  thereof  as 
will  be  declared  excepted  at  the  time  and  place  of  the  sale."  That  the  re- 
ceiver's inventory  of  the  real  and  personal  property  of  the  Erie  Railway  Com- 
pany referred  to  in  the  terms  of  sale  was  exhibited  at  the  sale,  and  it  contained 
all  the  mortgaged  premises,  and  also  all  the  other  assets,  real  and  personal, 
above  described,  not  covered  by  the  mortgages,  and  which  were  held  by  .lew- 
ett,  as  receiver  in  the  people's  action,  for  the  benefit  of  the  unsecured  credit- 
ors of  the  company.  "That  there  were  present  and  exhibited  at  such  sale  lists 
including,  not  only  the  mortgaged  premises  and  property,  but  also  other 
claimed  estate  and  assets  of  the  company  which  were  not  covered  by  the  mort- 
gages. That  the  sale  was  made  to  certain  trustees  under  the  reorganization 
plan.  That  on  or  about  the  twenty-fifth  day  of  April,  1878,  an  order  was  en- 
tered in  the  foreclosure  action  confirming  the  sale  and  the  report  thereof  by 
the  referee,  and  it  was  thereby  ordered  "  that  the  said  referee  be,  and  he  hereby 
is,  ordered  and  directed  forthwith  to  execute  and  deliver  a  proper  deed  or 
deeds  of  conveyance  of  all  and  singular  the  said  premises,  •franchisee,  and 
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property  so  as  aforesnid  sold,  or  intended  so  to  be,  to  the  said  purchasers,  or 
their  assigns,  on  their  complying  with  the  conditions  on  'wliicb,  by  the  terms 
ol  said  sale  and  by  said  decree,  such  deed  or  deeds  were  to  be  delivered."  That 
on  or  about  the  twenty-sixth  day  of  April,  1878,  the  referee  executed  and  de- 
livered to  such  trustees  a  referee's  deed  of  the  property  sold,  which  described 
it  in  the  words  following,  to- wit:  "All  and  singular  the  property,  franchises, 
and  estate,  whether  real,  personal,  or  mixed,  and  wherever  situate,  and 
whether  within  or  without  this  state,  embraced  and  included  in  thesaidjudg- 
ment,  and  authorized  and  directed  to  be  sold  therein  and  thereby,  of  which 
said  property,  franchises,  and  estate,  real,  personal,  and  mixed,  the  following 
is  a  general  and  the  best  practiciU  description;  that  is  to  say."  Then,  in  ad- 
dition to  the  description  of  the  premises  in  tlie  mortgages,  were  the  following 
words:  "This  description  is  to  be  understood  as  embracing  and  including  aU 
and  singular  the  chnses  in  action,  stock,  bonds,  book-accounts,  bills  receiva- 
ble, and  other  evidence  of  indebtedness,  leasehold  estates,  contracts,  and  other 
property  in  the  said  judgment  mentioned,  or  therein  directed  to  be  sold," 
with  some  exceptions  not  material  now  to  be  mentioned.  That  the  Erie  Kail- 
way  Company  also  executed  to  the  trustees  a  deed  of  even  date  with  the  deed 
mentioned,  of  the  same  premises  described  as  in  the  deed  of  the  referee. 

That  thereafter,  on  the  twenty-seventh  day  of  April,  1878,  the  defendant 
the  New  York,  Lake  Erie  &  Western  Railroad  Company  was  incorporated  in 
pursuance  of  the  reorganization  pMln,  and  thereupon  the  trustees  executed 
and  delivered  to  it  a  deed  of  the  property  held  by  them  under  the  deeds  of  the 
referee  and  of  the  Erie  Railway  Company  above  mentioned,  describing  the 
same  in  the  woi-ds  used  in  those  deeds.  That  on  or  about  the  third  day  of 
May,  1878,  Jewett,  as  receiver,  presented  to  the  supreme  court  in  the  foi-e- 
closure  action  a  petition  for  an  order  authorizing  the  delivery  by  him  to  the 
New  York,  Lake  Erie  &  Western  Railroad  CornpHny,  of  the  property  sold  in 
the  foreclosure  action;  and  that  thereupon  on  that  day  an  order  was  made 
in  the  foi-eclosure  action,  in  which,  among  other  things,  it  was  ordered  "that 
the  said  receiver  do  transfer,  deliver,  and  surrender  to  the  said  New  York, 
Lake  Erie  &  Western  Railroad  Company  all  the  property  and  franchises 
whereof  he  is  now  possessed  as  receiver  in  this  action,  and  which  were  em- 
braced, or  Intended  to  be  embraced,  in  the  judgment  of  foreclosure  herein, 
subject  to  the  reservations  and  exceptions  hereinafter  specified,  and  subject 
to  all  and  singular  the  rights  of  the  peopl"  of  this  state  in  and  to  the  premises, 
or  any  part  thereof,  as  the  same  may  be  ascertained  on  due  inquiry  and  ex- 
amination by  the  attorney  general  in  the  action  of  the  people  of  this  state 
against  the  Erie  Railway  Company,  now  pending,  to  the  end  that  such  rights 
and  interests  may  be  as  fully  protected  as  if  this  transfer  had  not  been  or- 
dered and  directed;  and  that,  upon  such  transfer,  delivery,  and  surrender, 
the  said  receiver  be,  and  he  is  hereby,  absolutely  and  forever  discharged  of 
and  from  any  and  all  liability,  as  receiver  in  this  action,  for  the  property  and 
franchises  so  delivered,  transferred,  and  surrendered."  That  on  or  about  the 
first  day  of  June,  1878,  Jewett,  as  receiver,  delivered  to  the  New  York,  Lake 
Erie  &  Western  Railroad  Company  all  the  property  referred  to  in  that  order, 
or  the  greater  portion  thereof,  subject,  however,  to  the  terms  of  the  order, 
and  took  therefor  a  receipt  from  theNew  York,  LakeErie  &  Western  Railroad 
Company  containing  a  list  of  certain  shares  of  stocks  and  bonds  in  other 
companies  and  other  personal  property.  That  none  of  the  property  specified 
In  that  list  was,  as  matter  of  fact  or  law,  embraced  in  or  covered  by  any  of 
the  mortgages  of  the  Erie  Railway  Company,  or  subject  to  the  lien  thereof 
or  appurtenant  to  the  mortgaged  premises,  nor  was  any  of  the  same  neces- 
sary for  the  use,  operation,  or  maintenance  of  the  Erie  Railway,  and  a  great 
portion  of  the  property  was  not  the  property  of  the  Erie  Railway  Company, 
or  in  its  possession  at  the  date  of  the  mortgage.  That  no  accounting  what- 
ever was  had  in  the  foreclosure  suit  by  which  -it  was  or  could  be  ascertained 
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or  determined  what  portion  of  the  assets  which  came  into  the  hands  of  the 
receiver  was  subject  to  the  mortgages,  and  what  portion  thereof  was  not  so 
subject;  and  judgment  and  sale  "was  had,  and  said  assets  were  disposed  of, 
as  hereinabove  described,  without  any  such  determination  In  said  suit;  and 
the  New  York,  Lake  Erie  &  Western  Bailroad  Company  took  over  the  assets 
formerly  owneid  by  the  Erie  Company,  expressly  subject  to  such  examination 
and  determinalion,  to  be  duly  and  properly  made  under  the  direction  of  the 
court  in  the  aforesaid  suit  of  the  people  of  the  state  of  Kew  York  against  the 
Erie  Railway  Company,  or  otherwise,  and  to  the  results  of  such  examination: 
and  no  such  accounting  or  determination  has  yet  been  had  in  that  suit  or 
otherwise." 

That  on  or  about  the  twentieth  of  May,  1878,  on  the  petition  of  the  attomqr 
general,  an  order  was  made  by  the  supreme  court  in  the  people's  action 
wherein  it  was  ordered,  among  other  things,  as  follows:  "That  James  C. 
Spencer  be,  and  he  is  hereby,  appointed  referee  to  examine,  adjust,  and  pass 
upon  all  the  accounts,  acts,  and  doings  of  Hugh  J.  Jewett,  receiver  in  this  ac- 
tion, for  and  during  the  entire  period  of  his  said  receivership,  and  that  forthe 
purpose  of  such  accounting  the  accounts  heretofore  rendered  by  the  said  Hugh 
J.  Jewett,  as  receiver  in  the  action  of  the  Farmers'  Loan  &  Trust  Company 
against  the  Erie  Railway  Company,  and  which  had  been  examined  and  passed 
upon  by  the  said  James  C.  Spencer,  as  referee  duly  appointed  in  said  action, 
and  approved  by  this  court,  shall  be  deemed  and  taken  as  accounts  rendered 
and  filed  in  this  action,  but  shall  not  preclude  the  attorney  general  from  mak- 
ing such  further  examination  of  said  accounts,  acts,  and  doings  as  he  may 
deem  necessary,  and  such  action  thereon  by  the  referee  and  by  this  court  as 
may  be  just  and  proper,  nor  preclude  the  attorney  general  nor  this  court  from 
requiring  additional  or  more  specific  accounts  by  said  receiver;  and  the  said 
referee  shall  take  testimony  for  the  purpose  of  ascertaining  what  property  or 
assets,  if  any.  the  said  Hugh  J.  Jewett,  as  receiver  in  this  action,  acquired, 
held,  or  disposed  of,  not  covered  by  or  subject  to  the  lien  of  the  mortgage  of 
the  Erie  Railway  Company  to  the  Farmers'  Loan&  Trust  Company,  which 
has  been  foreclosed,  and,  if  any  such  property  has  been  disposed  of  by  said  re- 
ceiver, what  disposition  has  been  made  thereof;  and  also  what  rights  and 
equities,  if  any,  the  said  Farmers'  Loan  &  Trust  Company,  the  purchasers  at 
the  foreclosure  sale  of  the  mortgaged  premises,  or  their  assigns,  had  or  have 
in  or  to  such  property  or  assets,  or  any  part  or  portion  thereof;  and  that  tiie 
said  referee  report  to  this  court  the  testimony  so  taken  by  him,  and  the  ma- 
terial facts  which  he  shall  deem  established  by  such  testimony,  with  his  opin- 
ion thereon,  for  the  further  action  of  this  court.  That  subsequently  to  the 
entry  of  that  order  in  the  month  of  March,  1879,  the  people's  action  was  dis- 
continued as  to  all  parties  defendant  except  the  Erie  Railway  Company  and 
the  Farmers'  Loan  &  Trust  Company,  without  prejudice  to  proceedings  al- 
ready had.  That  supplemental  pleadings  were  served  therein,  setting  up  the 
foreclosure  sale,  and  the  conveyance  hereinabove  described,  including  the  con- 
veyances to  the  Kew  York,  Lake  Erie  &  Western  Railroad  Company,  and  that 
the  attorney  general,  under  date  of  the  third  day  of  April,  1879,  in  his  reply 
to  the  answer  theretofore  served  of  the  Farmers'  Loan  &  Trust  Company, 
made  the  following  allegations,  among  others,  to-wit: 

"First  Alleges  and  shows  that,  at  the  time  the  receiver  heretofore  ap- 
pointed in  this  action  entered  upon  the  performance  of  his  duties  as  such  re- 
ceiver, he  became  seized  and  possessed  of  all  the  assets  of  the  said  Erie  Bail- 
way  then  in  possession  of  said  company,  including  a  large  amount  of  stocks 
and  bonda  of  other  corporations,  real  estate  in  the  city  of  New  York,  and  else- 
where in  the  states  of  New  York,  New  Jersey,  and  Pennsylvania,  and  of  oer- 
tain  property,  choses  in  action,  and  effects,  which  were  not  embraced  in  the 
mortgage  known  as  the  second  consolidated  mortgage  of  the  Erie  Railway  Gom< 
pany,  nor  subject  to  the  lien  thereof;  and  that,  also  during  his  said  receivership. 
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the  said  receiver  has  lawfully  acquired,  for  the  benefit  of  the  estate  of  the  Erie 
Railway  Connpany,  certain  other  property,  including  stocks  and  bonds  of  other 
corporations,  which  are  not  affected  by  said  mortgage,  nor  subject  to  the  lien 
thereof.  Second.  That  said  property  was  improperly,  wrongfully,  and  un- 
lawfully included  in  the  judgment  entered  in  the  action  to  foreclose  the  said 
second  consolidated  mortgage,  and  in  the  sale  thereunder,  and  was  improp- 
erly, wrongfully,  and  unlawfully  included  in  the  deeds  to  the  purchasers  at 
such  sale,  and  in  the  deeds  to  the  Xew  York,  Lake  Erie  &  Western  Btiilroad 
Company  from  said  purchasers,  and  in  the  mortgage  by  said  New  York,  Lake 
Erie  &,  Western  Bailroad  Company  to  the  said  Farmers'  Loan  &  Trust  Com- 
pany, which  deeds  and  mortgage  are  referred  to  in  said  answ«r  of  said  Trust 
Company.  Third.  And  the  said  plaintiffs  deny  that,  by  reason  of  any  pro- 
ceedings had  in  said  foreclosure  action,  or  by  reason  of  any  of  said  convey- 
ances, or  of  said  mortgages,  the  said  Farmers'  Loan  &  Trust  Company  has 
been  or  is  now  invested  with  the  title,  in  trust  or  otherwise,  to  any  of  the 
aforesaid  property,  stocks,  bonds,  real  estate,  and  effects,  or  any  part  or  por- 
tion thereof,  or  has  any  right  or  claim  thereto," 

That  hearing  upon  these  objections  was  had  before  Spencer,  the  referee  in 
the  people's  suit,  to  which  bearing  the  people  of  the  state  of  New  York  by 
the  attorney  general,  the  Erie  RaUway  Company,  and  the  defendant  the  Farm- 
ers' Loan  &  Trust  Company  were  the  only  parties,  and  of  which  hearing  no 
notice  was  given  to-unsecured  creditors.  That  such  proceedings  were  there- 
upon had  that  on  or  about  the  twenty-fifth  day  of  November,  1879,  a  final 
judgment  was  entered  in  the  people's  suit,  in  which  a  report  theretofore  made 
by  the  referee  was  confirmed,  and  it  was  adjudged,  among  other  things,  as 
follows,  to-wit:  "That  the  receiver  in  this  action  did  not  at  any  time  acquire, 
hold,  or  dispose  of  any  property  of  any  kind  not  covered  by  or  subject  to  the 
lien  of  the  mortgage  of  the  said  defendant  the  Erie  Railway  Company  to  the 
■  said  defendant  the  Farmers'  Loan  &  Trust  Company,  wliich  mortgage  has 
been  foreclosed,  as  fully  and  at  large  set  forth  in  the  said  reports  of  tlic  said 
referee;  that  the  judgment  of  foreclosure  in  the  action  of  the  said  Farmers' 
Loan  &  Trust  Company,  and  the  sale  under  the  said  judgment,  and  the  convey- 
ance made  by  the  referee  in  pursuance  of  such  sale,  the  conveyances  and  assign- 
ments subsequently  made  to  the  purchasers  at  such  sale,  and  by  such  purchas- 
ers to  the  New  York,  Lake  Erie  &  Western  Bailroad  Company,  did  vest  In  the 
said  company  a  good  and  valid  title  to  all  the  property,  of  every  kind  and  de- 
scription, embraced  and  described  in  the  said  judgment,  and  in  the  several 
said  conveyances  and  assignments;  that  the  said  defendant  corporation  the 
Erie  Railway  Company  be,  and  the  same  is  hereby,  adjudged  to  be  dissolved; 
that  whereas,  Hugh  J.  Jewett  was  heretofore,  by  an  order  of  this  court,  duly 
appointed  receiver  in  this  cause,  and  duly  qualified  as  such  receiver,  it  is 
further  ordered,  adjudged,  and  decreed  that  said  Hugh  J.  Jewett  be,  and  he 
is  hereby,  continued  as  receiver  of  the  Erie  Railway  Company,  with  all  the 
power  and  authority  conferred  by  law  upon  receivers  of  dissolved  corporations 
in  like  cases."  That  the  Erie  Railway  Company  was  by  that  decree  judicially 
dissolved.  That  during  all  this  time  the  plaintiff,  and  other  persons  referred 
to  in  the  complaint  similarly  situated,  were  unsecured  creditors  of  the  Erie 
Company,  holding  large  obligations  against  it.  That  Jewett,  aa  receiver  in 
the  people's  suit,  never  advertised  any  notice  of  his  appointment,  or  any  no- 
tice to  persons  holding  "open  or  subsisting  contracts  of  the  Erie  Railway 
Company,  or  other  creilitors  to  present  their  claims  to  said  receiver;  nor  did 
he  call  any  general  meeting  or  other  meeting  of  the  creditors  of  such  corpora-r 
tion  within  four  months  from  the  time  of  his  appointment,  or  at  any  time, 
for  the  ascertainment  and  adjustment  of  open  and  subsisting  contracts  of  said 
corporation,  or  for  any  other  purpose;  and  he  did  not,  previous  to  rendering 
his  account  under  the  foregoing  order  of  reference,  or  at  any  time,  publish  a 
notice  of  his  intention  to  present  an  account,  in  the  state  paper,  or  in  a  news- 
v.l2N.E.no.9 — 49 
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paper  published  in  the  county  of  New  York,  which  was  the  county  in  which 
was  the  principal  place  of  conducting  the  business  of  said  Erie  (Company,  or 
in  any  county,  specifying  the  time  or  place  at  which  such  accounts  sliould  he 
rendered;  nor  did  he  in  anywise  comply  with  any  of  the  provisions  of  the 
statutes  of  the  state  in  that  behalf  and  hereinbefore  recited;  but,  on  tlie  con- 
trary thereof,  he  purposely,  and  without  authority  of  law,  and  with  the  un- 
lawful intent  to  prevent  the  general  creditors  of  said  Erie  Company,  includ- 
ing this  plaintiff  and  those  similarly  situated,  from  being  heard  in  said  pro- 
ceedings, abstained  from  complying  and  did  not  comply  with  any  of  the  pro- 
visions of  the  said  statute  so  as  aforesaid  recited,  and  which  provisions 
encroached  upon  the  rights  of  the  said  persons  and  creditors,  and  were  to  be 
strictly  pursued;  and  there  was  no  opportunity  or  notice  given  to  all  con- 
cerned in  said  accounting,  or  to  this  plaintiff  or  those  simllHrly  situated,  or  to 
any  one  holding  claims  upon  open  or  subsisting  engagements  of  the  Erie  Com- 
pany, to  be  heard  by  the  court  in  said  suit  of  the  people  on  the  accounting  of 
said  receiver  or  otherwise,  and  the  court  did  not  hear  the  allegations  of  all 
concerned  in  said  accounts,  and  the  court  did  not  at  any  time  decree  the  said 
accounts  to  be  final  or  conclusive  upon  all  the  creditors  of  such  corporation, 
or  upon  the  persons  who  have  claims  against  it  upon  open  or  subsisting  en- 
gagements; and  the  said  court  did  not  have  or  acquire  any  jurisdiction  insaid 
Buit,  or  otherwise,  at  any  time  or  in  any  manner,  as  against  such  persons  or 
creditors  as  aforesaid,  including  this  plaintiff,  and  those  similarly  situated,  to 
make  the  said  order  of  reference  hereinbefore  recited,  or  any  order  or  decree 
which  should  or  could  deprive  such  persons  and  creditors  or  this  plaintiff  of 
their  legal  rights  to  the  premises,  or  estop  or  bar  them  from  asserting  the 
same  in  any  court  of  competent  jurisdiction,  or  from  pursuing  in  such  court 
their  legal  remedies  against  the  property  of  said  company  wherever  found,  or 
in  whose  possession  soever  the  same  might  be;  and  said  accounting  and  de- 
crees, and  all  the  aforesaid  proceedings,  prior  or  subsequent,  for  the  determi- 
nation of  the  question  whether  any  of  tlie  assets  received  by  said  Jewett  as 
receiver  were  held  by  him  free  from  the  lien  of  the  mortgages  of  the  Erie 
Company,  and  liable  to  be  distributed  among  the  unsecured  creditors  of  the 
said  company,  were  and  are  wholly  without  jurisdiction  and  void,  and  are  not 
binding  upon  or  a  bar  to  this  plaintiff,  or  those  similarly  situated  with  him, 
— he  and  they  tiaving  had  no  opportunity  or  notice  to  be  lieard  in  the  above- 
described  actions  on  the  determination  of  the  said  question,  as  by  the  statutes  of 
this  state  they  had  a  right  to  have;  and  that  the  same  cannot,  nor  can  either 
or  any  thereof,  without  the  committing  of  a  fraud  in  law  upon  the  persons 
and  creditors  aforesaid,  including  this  plaintiff,  and  those  similarly  situated, 
be  interposed  as  a  bar  or  estoppel  upon  their  right  to  pursue  the  property  of 
the  said  Erie  Company,  wherever  the  same  may  now  be  found.  And  this 
plaintiff  insists,  notwithstanding  the  said  proceedings  and  decrees,  that  a  very 
large  amount  of  property,  consisting  of  real  estate,  stocks,  and  bonds  of  other 
corporations  and  other  assets,  did  come  into  the  hands  of  said  Jewett  as  re- 
ceiver, which  were  not  affected  by  or  subject  to  the  lien  of  the  aforesaid  mort- 
gages, and  a  portion  of  which,  to  an  amount  not  known  to  this  plaintiff,  but 
believed  by  him  to  be  of  the  value  of  many  hundreds  of  thousands  of  dollars, 
have  been  transferred  and  delivered  to  said  New  York,  Lake  Erie  &  "West- 
ern Railroad  Company,  which  assets,  comprising  not  only  the  property  enu- 
merated in  the  receipt  set  forth  in  this  complaint,  but  also  other  assets  of  large 
value,  constitute  a  fund,  as  hereinabove  described,  wherever  they  may  be 
traced,  for  distribution  among  the  unsecured  creditors  of  the  said  company, 
including  this  plaintiff,  and  those  similarly  situated  with  him." 

And  the  plaintiff  prayed  judgment  that  the  estate  late  of  the  Erie  Railway 
Company,  and  covered  by  the  mortgages  mentioned,  be  adjudged  and  "decreed 
a  trust  fund,  to  be  applied,  as  the  court  may  direct,  to  the  payment  and  satis- 
faction of  the  interest  accrued  and  yet  to  accrue  upon  said  Western  Extension 
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bonds  of  the  Atlantic  &  Great  Western  Itnilroad  Company  bearing'the  guar- 
anty of  the  Brie  Railway  Company,  according  to  the  terms  thereof,  except  so 
far  as  said  interest  has  been  paid  by  net  proceeds  of  dividends  upon  the  shares 
of  the  Cleveland,  Columbus,  Cincinnati  &  Indianapolis  Railroad  Company; 
that  any  and  all  orders,  decrees,  accountings,  or  proceedings  in  suits  herein- 
above described,  which  may  or  which  can  be  alleged  or  claimed  to  bar  or  estop 
the  rights  of  this  plaintiff,  and  of  other  creditors  of  said  company  similarly 
situated  with  him,  to  pursue,  recover,  and  enjoy  the  property  of  said  Erie 
Company  not  embraced  in  and  covered  by  the  mortgages  of  the  Erie  Company 
hereinabove  described,  be  adjudged  and  decreed,  as  to  this  plaintiff  and  the 
said  creditors  of  the  Erie  Company,  fraudulent  in  law,  and  without  jurisdic- 
tion on  the  part  of  the  court  purporting  to  have  made  the  same,  and  void,  and 
to  constitute  no  bar  or  estoppel  against  this  plaintiff,  or  said  other  creditors, 
from  pursuing  and  recovering  said  property,  in  whose  hands  soever  the  same 
may  be  found,  and  that  the  said  orders,  decrees,  and  proceedings,  and  each 
thereof,  may  be,  as  to  this  plaintiff  and  said  other  creditors,  vacated,  an- 
nulled, and  set  aside;  that  the  sale  of  the  property  of  the  Erie  Railway  Com- 
pany, now  or  formerly  in  the  possession  of  the  said  Jewett,  as  such  receiver, 
to- wit,  all  stocks,  bonds,  and  interests  in  other  corporations,  and  patent-rights, 
licenses,  and  other  property,  real  or  personal,  not  covered  by  the  mortgage  to 
the  Farmers'  Loan  &  Trust  Company,  or  subject  to  the  lien  thereof,  may  be 
declared  to  be  invalid  and  void,  and  that  such  sale  may  be  annulled  and  set 
aside;  that  an  accounting  be  had  of  such  property;"  and  for  other  relief .  All 
the  decrees,  legal  proceedings,  orders,  and  judgments  referred  to  in  the  com- 
plaint are  by  reference  made  parts  of  the  complaint. 

To  this  complaint  the  defendants  severally  demurred,  on  the  ground  that 
certain  parties  named  were  necessary  parties  defendant  to  the  action,  and  that 
the  complaint  did  not  state  facts  sufiBcient  to  constitute  a  cause  of  action. 

/.  Alfred  Davenport,  for  appellant.  Ship  man.  Barlow,  Zarocqne  &  Choate, 
nv.  W.  MaeFarland  and  Geo.  F.  Comntook,  ot  counsel,)  for  respondents. 
Turner,  Lee  &  McClure,  (Herbert  B.  Turner,  of  counsel,)  for  Farmers'  Loan 
dt  Trust  Co. 

Eabi.,  J.  The  plaintiff  alleges  that  at  the  time  of  the  copamencement  of  the 
actions  by  the  people  against  the  Erie  Railway  Company  for  its  dissolution, 
and  by  the  Farmers'  Loan  &  Trust  Company  for  the  foreclosure  of  the  mort- 
gages upon  its  properly,  it  owned  a  large  amount  of  stock  and  bonds  in  other 
corporations  which  were  not  covered  by  or  subject  to  the  mortgages;  and  he 
seeks  now  to  reach  that  property,  and  to  subject  it  to  the  payment  of  certain 
unsecured  obligations  which  he  and  other  creditors  similarly  situated  then 
held  and  still  hold  against  the  Erie  Railway  Company.  He  finds  in  his  path- 
way the  orders  and  dedtees  made  in  the  actions  mentioned,  which  must  loe 
brushed  aside  or  disregarded  before  he  can  succee<l.  He  does  not  allege  in 
his  complaint  that  any  fraud  was  practiced  upon  the  court,  or  any  party  to  the 
aetion,  and  he  does  not  assail  those  orders  and  decrees  as  in  fact  fraudulent, 
and  seek  to  liave  them  vacated  or  annulled  on  that  account.  He  does  not 
claim  that  if  the  court  had  jurisdiction,  as  against  him  and  the  other  general 
creditors,  to  make  them,  that  he  can  attack  them  collatei-ally  or  maintain  this 
action.  What  he  claims  is  that  those  orders  and  decrees,  so  far  as  they  as- 
sume to  adjudicate  upon  or  dispose  of  the  property  in  question,  were  made 
without  any  jurisdiction,  and  may  therefore  be  disregarded,  and  that  they  fur- 
nish no  obstacle  to  the  maintenanceof  this  action.  Hence  the  general  inquiry 
upon  which  we  are  to  enter  is  whether  the  supreme  court  had  jurisdiction  to 
adjudicate  upon  and  dispose  of  the  property  by  the  orders  and  decrees  made  in 
those  actions. 

About  the  twenty-fifth  day  of  May,  1875.  the  people's  action  was  com- 
menced for  the  dissolution  of  the  Erie  Railway  Company  upon  the  groand, 
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among  other  things,  that  it  was  insolvent,  and  had  been  for  one  whole  year; 
and  the  complaint  in  that  action,  besides  other  relief,  prayed  that  Hugh  J. 
Jewett,  who  was  then  president  of  the  company,  might  be  appointed  receiver 
during  the  pendency  of  the  action.  On  the  twenty-sixth  day  of  May  he  was 
so  appointed,  with  power,  as  provided  in  the  order  appointing  him,  among 
other  things,  to  prosecute  and  defend  actions  for  or  against  the  company, 
either  in  the  name  of  the  company  or  in  his  own  name  as  receiver,  and  to 
maintain  and  preserve  the  corporate  organization  and  franciiises  of  the  com- 
pany until  final  judgment  in  the  action.  Thereafter  application  was  made  in 
that  action,  on  behalf  of  the  Farmers'  Loan  &  Trust  Company,  for  leave  to 
commence  an  action  against  the  Erie  Railway  Company  to  foreclose  the  mort- 
gages held  by  it.  Such  leave  was  granted,  and  on  thefourteenth  day  of  June, 
1875,  the  foreclosure  action  was  commenced  in  the  supreme  court.  In  the 
prayer  for  judgment  in  that  action,  the  plaintiff,  besides  other  relief,  prayed 
that  an  inquhy  might  be  had  and  an  account  taken  of  and  concerning  the 
premises  and  property  mortgaged  to  the  plaintiff  in  order  that  it  might  be 
fully  and  at  large  ascertained  whereof  the  mortgaged  premises  consisted,  and 
that  Jewett  might  be  appointed  receiver  in  the  action.  On  the  fifteenth  day 
of  June,  by  an  order  duly  granted,  Jewett  was  appointed  receiver  in  that  ac- 
tion of  the  mortgaged  property,  and  he  was  specially  authorized  to  receive  and 
enforce  possession  of  whatever  he  was  bound  to  receive;  to  run  and  operate 
the  railway;  to  institute,  as  he  might  deem  needful,  whatever  suits  or  pro- 
ceedings he  by  counsel  might  be  advised  to  be  necessary  and  proper  in  the  ap- 
propriate discharge  of  his  duty  as  receiver;  and  to  defend  and  resist  any  suit 
or  proceedings  which  he  should  be  so  advised  and  should  believe  would  other- 
wise be  prejudicial  to  the  property,  interests,  or  franchises  committed  to  his 
charge;  and  generally  to  do  and  cause  to  be  done  in  a  lawful  manner,  as  re- 
ceiver, what  might  be  reasonable  and  needful  in  and  about  the  care  and  pres- 
ervation of  the  rights,  interests,  and  franchises  on  which  the  mortgages  were 
a  lien,  or  the  discharge  of  his  duty  as  receiver  might  render  needful.  These 
orders  appointing  Jewett  receiver,  and  all  the  other  orders  in  the  two  actions, 
were  made  in  the  same  court,  the  same  judge  presiding:  and  thereafter  Jew- 
ett must  be  deemed  to  have  taken  and  held,  as  receiver  in  the  foreclosure  ac- 
tion, all  the  propej-ty  covered  by  and  subject  to  the  mortgages,  and,  as  re- 
ceiver in  the  people's  action,  all  the  other  property  of  the  company. 

On  the  sixth  day  of  April,  1876,  upon  an  afifldavit  and  notice  of  motion,  an 
order  was  made  by  the  court  in  the  foreclosure  action  that  the  receiver  should 
hold  and  deal  with  the  stocks  and  bonds  in  question  in  all  respects  as  a  part 
of  the  general  fund  of  the  estate  embraced  in  the  mortgages,  among  other 
things  for  the  reimbursement  to  the  plaintiff  in  that  action  of  all  sums  paid 
under  the  orders  of  the  court  out  of  the  proceeds  of  the  mortgaged  premises 
for  the  discharge  of  debts  due  from  the  Erie  Railway  Company,  at  the  date 
of  the  receiver's  appointment,  for  labor  and  supplies,  "without  prejudice  to 
any  equitable  rights  and  interests  of  the  respective  parties  which  may  be  es- 
tablished on  final  accounting."  And  he  was  also  authorized  to  sell  any  part 
of  the  stocks  or  bonds  at  public  or  private  sale,  and  to  use  and  apply  the  pro- 
ceeds for  the  purposes  of  the  trust.  The  foreclosure  action  proceeded  to 
judgment  on  the  seventh  day  of  November,  1877,  which  judgment  recited 
that  the  bonds  and  stoclcs  lawfully  came  into  the  possession  of  the  receiver, 
and  that  they  were  held  by  him  as  part  and  parcel  of  the  property  and  prem- 
ises mortgaged  to  the  plaintiff,  and  it  authorized  the  referee  appointed  to  sell 
the  mortgaged  premises  to  expose  for  sale,  and  to  sell  as  part  thereof,  the 
stocks  and  bonds  mentioned  which  were  described  in  the  decree  as  a  portion 
of  the  mortgaged  premises ;  and  they  were  sold  by  the  referee.  The  sale  was 
afterwards  confirmed,  and  the  referee  was  authorized  to  convey  the  stocks 
and  bonds  with  the  other  property,  and  he  made  such  conveyance;  and  the 
Erie  Railway  Company  executed  a  similar  conveyance  of  the  same  property. 
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Afterwaras,  upon  the  petition  of  Jewett  in  the  foreclosure  action,  an  order 
was  made  by  the  court  on  the  third  day  of  May,  1878,  by  which  it  was  or- 
dered that  the  receiver  deliver  to  the  New  York,  Luke  Erie  &  Western  Rail- 
road Company  "h11  the  property  and  franchises  whereof  he  ia  now  possessed 
as  receiver  in  this  action,  and  which  were  embraced  or  intended  to  be  em- 
braced in  the  judgment  of  foreclosure  herein,  subject  to  the  reservations  and 
exceptions  hereinafter  specified,  and  subject  to  all  and  singular  the  rights  of 
the  people  of  this  state  in  and  to  the  premises,  or  any  part  thereof,  as  the 
same  may  be  ascertained  on  due  inquiry  and  examination  by  the  attorney 
general  in  the  action  of  the  people  of  this  state  against  the  Erie  Railway  Com* 
pany  now  pending,  to  the  end  that  such  rights  and  interests  may  be  as  fully 
protected  as  if  this  transfer  had  not  been  ordered  and  directed."  In  pursu- 
ance of  that  order,  and  upon  the  terms  thereof,  he  did  make  the  delivery,  and 
that  substantially  terminated  the  proceedings  in  the  foreclosure  action. 

But  for  the  pendency  of  the  people's  action  it  cannot  be  doubted  that  the 
determination  and  judgment  in  the  foreclosure  action  would  have  been  con- 
dusive  upon  every  one.  It  was  within  the  province  of  tlie  court  to  determine 
what  property  was  actually  embraced  within,  or  subject  in  express  terms  or 
by  subrogation,  or  any  other  equitable  principles,  to  the  mortgages  foreclosed. 
The  unsecured  creditors  were  not  necessary  or  proper  parties  to  that  action^ 
and  had  no  right  to  intervene  therein,  and  any  adjudication  made  against  the 
mortgagor  was  binding  upon  them.  Branson  v.  Railroad  Co.,  2  Black,  524; 
Stout  V.  Lye,  103  U.  S.  66;  Candee  v.  Lord,  2  N.  Y.  269.  Jewett,  as  re- 
ceiver in  the  people's  action,  was  not  a  necessary  party  to  that  action.  As 
temporary  receiver  he  was  not  vested  with  the  title  to  the  property  of  the  cor- 
poration. It  was  not  divested  of  its  property  until  final  judgment  of  dissolu- 
tion, and  the  appointment  of  the  final  receiver.  The  temporary  receiver  was 
not  a  trustee  for  the  creditors  of  the  corporation,  but  lie  was  a  mere  care- 
taker, custodian,  and  manager  of  its  property  and  franchises,  under  the  direc- 
tion of  the  court,  during  the  pendency  of  the  action,  having  lawful  possession 
of  the  property;  and,  if  a  trustee  in  any  sense,  he  was  a  trustee  for  the  cor> 
poration.  Nor  were  the  people  in  any  sense  a  proper  party  to  that  action. 
They  had  no  lien  upon  or  interest  in  the  property.  The  main  purpose  of 
their  action  was  to  procure  a  judgment  dissolving  the  corporation,  and  any 
other  relief  they  could  obtain  was  incidental  to  that.  The  court  could  have 
permitted  the  people  or  the  receiver  in  their  action  to  intervene  in  the  fore- 
closure action  if  application  had  been  made  for  that  purpose;  but  whether  it 
would  or  not  rested  in  its  discretion. 

The  foreclosure  judgment  absolutely  determined  that  these  stocks  and  bonds 
were  subject  to  the  mortgages,  and  liable  to  be  sold  with  the  mortgaged  prem- 
ises. They  were  so  sold  ateolutely.  The  sale  was  confirmed,  and  the  referee 
was  ordered  to  make  the  conveyance,  including  these  stocks  and  bonds,  to  the 
purchasers;  and  all  this  was  done  without  any  violation  of  the  rights  of  the 
general  creditors.  The  title  of  the  purchasers  under  the  foreclosure  sale  was 
bi  no  way  made  subject  to  the  rights  of  the  people  in  their  action  until  an 
order  was  made,  subsequently  to  the  conveyances  by  the  referee  and  railway 
company  to  the  purchasers,  for  a  delivery  of  the  property  by  the  receiver;  and! 
in  that  order  it  was  for  the  first  time  provided  tliat  the  delivery  should  be  sub- 
ject to  all  the  rights  of  the  people  as  they  might  be  ascertained  by  the  attor- 
ney general  in  the  people's  action;  and  the  delivery  was  so  made.  The  ad- 
judications miide  in  the  foreclosure  action  absolutely  bound  all  the  parties, 
thereto,  and  none  of  them  could  thereafter  be  heard  to  say  that  they  were  not 
founded  upon  sufBcient- evidence.  The  supreme  court,  hsiving  general  juris- 
diction of  the  parties  and  tlie  subject-matter,  is  conclusively  presumed  to  have 
had  sufficient  facts  before  it  to  authorize  the  judgment  and  the  orders  which 
were  made.  And  neitljer  the  ErieCooipany,  nor  any  of  its  general  ci-editors* 
can  now  be  lieard  to  aay  that  theijudgment  was  not  pronounced  after  f  ullex^ 
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atnination  and  investigation  of  all  the  facts  upon  which  it  was  based.  It  im- 
ports absolato  verity,  and  it  must  be  presumed  tliat  these  stocks  and  bonds 
were  properly  subject  to  the  mortgnges,  and  were  properly  sold  in  connection 
with  and  as  a  part  of  the  mortgaged  property.  Grignon'a  Lessee  T.  Asior,  2 
How.  319.  Where  a  court,  having  jurisdiction  of  the  subject-matter  and  the 
parties,  pronounces  judgment  upon  insufficient  or  illegal  evidence,  or  mistakes 
the  evidence  or  the  law,  the  only  remedy  of  any  person  aggrieved  by  the  judg- 
ment is  by  an  appeal  therefrom,  or  a  motion  in  the  action  in  which  it  was 
rendered;  but  it  cannot  be  assailed  collaterally.  Therefore  whatever  rights 
the  plaintiff  has  in  this  action  grow  out  of  the  commencement  and  pendancy 
of  the  people's  action  against  the  Erie  Company;  and  such,  indeed,  is  the  con- 
tention of  his  learned  counsel. 

It  cannot  be  claimed  that  the  pendency  of  the  people's  action,  in  which  a 
temporary  receiver  had  been  appointed,  absolutely  prohibited  the  commence- 
ment of  the  foreclosure  action.  That  action  was  commenced  after  leave  was 
regularly  obtained  by  an  order  of  the  court  made  in  the  people's  action.  In 
the  action  for  the  dissolution  of  the  corporation,  the  court  was  not  twund  to 
appoint  a  temporary  receiver.  It  could  have  permitted  the  action  to  proceed 
to  judgment,  and  then  appointed  a  final  receiver,  to  be  vested  with  the  title 
of  the  corporate  property,  and  to  administer  and  distribute  such  property  un- 
der the  direction  of  the  court.  The  temporary  receiver  was  entirely  under 
the  control  of  the  court.  There  was  no  statute  regulating  or  prescribing  his 
duties.  He  was  what  was  called  in  the  argument  a  common-law  receiver, 
with  such  powers  and  duties  as,  in  the  exercise  of  its  equitable  jurisdiction, 
the  court  might  devolve  upon  him.  His  duties  were  in  the  main  to  manage, 
protect,  and  preserve  the  property  and  franchises  of  the  company  during  the 
pendency  of  the  action.  The  people's  action  could  have  been  discontinued  at 
any  time  by  the  order  of  the  court,  and  the  receivership  vacated  and  set  aside, 
and  the  property  restored  to  the  corporation,  and  thus  fully  subjected  to  the 
action  of  the  court  in  the  foreclosure  action.  The  whole  matter  was  con- 
stantly under  the  control  of  the  court  until  final  judgment.  Therefore  the 
court  had  the  power  to  permit  the  foreclosure  action  to  be  commenced  and 
proceed;  to  appoint  a  receiver  therein,  and  to  superaede  the  receiver  appointed 
in  the  people's  action;  to  transfer  all  the  duties  of  the  receiver  in  that  action 
to  the  receiver  appointed  in  the  foreclosure  action,  and  to  order  all  the  prop- 
erty covered  by  the  mortgages  to  be  delivered  to  such  receiver.  The  judgment 
in  the  foreclosure  action  appears  to  have  been  regularly  obtained.  There  was 
service  of  process  upon  an  appearance  by  the  Erie  Company,  and  an  answer 
admitting  the  allegations  of  the  complaint.  The  answer  entitled  the  plaintiff 
to  judgment  against  it. 

But  it  appears  in  the  record  that  the  attorneys  for  the  Erie  Company,  more 
than  two  years  after  the  commencement  of  the  foreclosure  action,  consented 
to  the  entry  of  the  judgment  therein;  and  this,  it  is  claimed,  rendered  the 
judgment  absolutely  void  against  the  final  receiver  in  the  people's  action  and 
the  creditors  of  the  corporation  under  section  71,  2  Bev.  St.  469.  which  pro- 
vides as  follows:  "All  sales,  assignments,  transfers,  mortgages,  and  convey- 
ances of  any  part  of  the  estate,  real  or  personal,  including  things  in  action  of 
every  sucli  corporation  made  after  the  filing  of  the  petition  for  dissolution 
thereof,  in  payment  thereof,  or  as  security  for  any  existing  or  past  debt,  or 
for  any  consideration,  and  all  judgments  confessed  by  such  corporation  after 
that  time,  shall  be  absolutely  void  as  against  the  receiver  who  may  be  ap- 
pointed on  such  petition,  and  as  against  creditors  of  such  corporation."  That 
section  was  aimed,  not  at  the  disposition  of  the  corporate  property  made  under 
the  order  of  the  court  by  its  receiver,  or  even  by  the  corporation,  but  at  the 
voluntary  disposition  of  its  property  by  the  insolvent  corporation;  and  the 
confession  of  judgment  prohibited  was  one  made  by  the  corporation  as  its 
voluntary  act,  without  the  interference  of  the  court,  and  not  a  judgment  like 
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this,  which  rests  upon  no  confession,  nor  even  consent,  but  upon  the  action 
and  order  of  the  court  at  a  regular  term  and  session  thereof.  Such  a  judgment 
is  in  no  sense  a  judgment  by  confession.  If,  therefore,  it  be  assumed  that 
section  71  was  applicable,  it  was  not  violated. 

The  people's  action  was  one  in  equity  under  the  Revised  Statutes,  (2  Bev. 
St.  463,  §  38,)  which  provides  as  follows:  "Whenever  any  incorporated  com- 
pany shall  have  remained  insolvent  for  one  whole  year,  or  foi  one  year  shall 
have  neglected  or  refused  to  pay  and  discharge  its  notes  or  other  evidences  of 
debt,  or  for  one  year  shall  have  suspended  the  ordinary  and  lawful  business 
of  such  corporation,  it  shall  be  deemed  to  have  surrendered  the  rights,  privi- 
leges, and  franchises  granted  by  an  act  of  incorporation,  or  acquired  under 
the  laws  of  this  state,  and  shall  be  adjudged  to  be  dissolved."  That  section 
was  unrejpealed  in  1875,  and  it  is  conceded  that  under  it,  as  originally  enacted, 
an  action  could  be  brought  in  equity  for  the  dissolution  of  a  corporation  in 
the  cases  mentioned;  that  in  such  an  action  both  a  temporary  and  final 
receiver  could  be  appointed,  who  would  be  common-law  receivers,  possessing 
the  powers  and  charged  with  the  duties  devolved  upon  them  by  the  orders  of 
the  court  in  the  exercise  of  its  equity  jurisdiction;  that  they  would  nut  be 
controlled  by  the  provisions  of  law  which  regulate  the  appointment  of  re- 
ceivers in  the  case  of  the  voluntary  dissolution  of  corporations  under  part  3,  c. 
8,  tit. 4,  art.  3,  Kev.  St.;  and  that,  if  the  Code  which  was  in  force  in  1875  did 
not  operate  upon  receivers  appointed  in  actions  commenced  under  tliat  sec- 
tion, then  all  of  the  proceedings  in  the  people's  action  and  the  foreclosure  ac- 
tion were  S3  far  regularly  conducted  within  the  jurisdiction  of  the  court  that 
the  plaintiff  is  in  no  position  to  assail  them.  But  his  contention  isthat  while 
the  temporary  receiver  appointed  in  the  people's  action  was  a  common-law  re- 
ceiver, whose  powers  and  duties  were  not  regulated  by  statute,  yet  that, 
when  Jewett  became  a  final  receiver  in  that  action,  his  powers  and  duties  then 
became  subject,  under  the  Code,  to  the  statutory  provisious  referred  to;  and 
for  the  present  we  will  proceed  upon  that  assumption. 

Upon  that  assumption,  then,  what  could  be  done  under  the  authority  and 
direction  of  the  court  by  Jewett  as  temporary  receiver  in  both  actions  before 
judgment,  and  his  appointment  as  final  receiver  in  the  people's  action?  He 
had  such  powers  and  duties,  as  temporary  receiver,  as  the  court  conferred 
upon  him.  He  could  manage,  control,  and  care  for  the  property  of  the  cor- 
poration, and  until  final  judgment  in  the  people's  action  the  general  credit- 
ors of  the  corporation  had  no  right  to  notice,  and  no  absolute  right  to  inter- 
vene or  to  a  hearing.  The  receiver  could  reduce  the  property  to  possession 
without  consulting  them;  he  could  manage  the  railways  under  the  order  of 
the  court,  and  incur  and  discharge  debts,  sell  and  buy  property,  in  the  ordi- 
nary business  of  the  company;  and  he  could  bring  and  defend  actions  without 
any  notice  to  or  right  of  interference  by  the  general  creditors.  If,  after  his 
appointment  as  receiver  in  the  people's  action,  he  had  found  a  large  amount 
of  the  assets  of  the  company  in  the  possession  of  adverse  claimants,  he  could 
have  commenced  suit  therefor,  either  in  his  own  name  or  that  of  the  com- 
pany; and  if  he  had  failed  in  the  suit,  and  judgment  had  gone  against  him, 
the  adjudications  would  have  bound  the  creditors  of  the  Erie  Company.  If 
he  or  the  Erie  Company  had  been  sued  for  a  debt,  a  judgment  in  the  suit 
would  have  bound  the  creditors  of  the  company.  Here,  before  final  judg- 
ment, there  was  a  claim  on  the  one  side  by  the  holders  of  the  mortgages  that 
these  stocks  and  bonds  belonged  to  it  under  the  mortgages,  and  that  they  were 
in  equity  part  of  the  mortgaged  estate.  On  the  other  hand,  the  people  claimed 
that  they  were  not  covered  by  the  mortgages,  and  could  not  properly  be  sold  un- 
der the  foreclosure  judgment  or  transferred  to  the  purchasers  on  the  foredos- 
nre  sale;  and  the  people  claimed  that  the  purchasers  under  that  sale  did  not  get 
good  title,  and  thus  there  was  a  controversy  as  to  this  property.  That  was  a 
controversy  which  the  court  hadaright  todetermine  before  judgment, liice  any 
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other  controversy  respecting  the  property  in  the  hands  of  its  receivers.  It 
appointed  a  referee  to  investigate  the  facts,  and  to  report  thereon.  An  ap- 
parently thorough  and  exhaustive  investigation  was  made,  in  which  the  peo- 
ple, through  their  atiorney  general,  participated,  and  as  a  result  of  it  the 
court  determined  that  these  stocks  and  bonds  did  come  under  the  mortgages,  ' 
that  they  were  properly  sold  with  the  mortgaged  premises,  that  tlie  purchasers 
at  the  foreclosure  sale  obtained  a  good  title  to  tliem,  and  that  they  never  in 
fact  came  to  the  possession  of  the  receiver  appointed  in  the  people's  action. 
So  far  no  statute  was  violated,  and  no  statutory  right  of  the  general  cred- 
itors was  disregarded.  They  were  represented  in  the  litigation  by  tlie  people 
and  by  their  debtor,  and  any  judgment  rendered  or  decision  made  was  bind- 
ing upon  them,  as  it  was  binding  upon  the  actual  parties  to  the  litigation.  The 
court  was  not  bound  to  defer  that  litigation  until  a  final  receiver  was  ap- 
pointed, but  has  the  right  to  permit  it  to  proceed  to  a  conclusion  before  final 
judgment  in  the  people's  action.  The  fact  that  Jewett  was  receiver  in  both 
actions  malces  no  difference.  We  may  assume,  for  the  purpose  of  testing  the 
matter,  that  there  was  a  different  receiver  in  each  action,  and  that  they  both 
claimed  this  property,  and  that  there  was  thus  a  controversy  to  be  settled. 
It  cannot  be  doubted,  if  such  had  been  the  case,  that  the  court  would  have 
Iiad  jurisdiction  to  permit  one  receiver  to  sue  the  otlier  for  the  purpose  of  set- 
tling the  controversy,  and  that  a  decision  made  in  such  a  litigation  would  be 
binding  upon  evei^body.  It  matters  not  that  this  controversy  and  litigation 
involved  all  the  assets  of  the  corporation  which  were  not  plainly  covered  by 
the  mortgages.  The  same  principles  must  rule  whether  the  amount  involved 
was  large  or  small.  If  the  receiver  could,  under  the  direction  of  the  court, 
engage  in  a  litigation  over  a  single  steam-engine,  or  over  a  debt  of  8100,000, 
for  or  against  the  corporation,  and  bind  the  corporation  and  its  creditors  by 
the  result,  upon  precisely  the  same  principles . he  could  engage  in  this  litiga- 
tion, to  which  the  people  and  the  corporation  were  also  parties,  and  bind  the 
corporation  and  its  creditors  by  the  result. 

There  was  no  distribution  of  the  assets  of  the  corporation  in  violation  of 
the  rights  of  the  final  receiver,  or  of  its  general  creditors.  It  was  judicially 
determined  that  these  assets  were  subject  to  the  mortgHgPs;  and  that  was 
a  determination,  as  we  have  seen,  wliich  the  court  could  make  without  the 
presence  of  the  general  creditors  except  as  they  were  represented  by  the 
people.  The  final  receiver,  when  appointed,  was  vested  witli  all  the  estate 
which  the  corporation  hud  at  the  time  of  its  dissolution ;  and  these  stocks  and 
bonds,  which  had  been  swept  away  by  tlie  mortg-age  foreclosure  and  sale, 
were  no  part  of  that  estate.  The  rights  which  the  statutes  secure  to  creditors 
in  the  case  of  a  statutory  final  receiver  of  an  insolvent  corporation  are  such 
only  as  pertain  to  the  property  which  comes  to  the  receiver  to  be  adminis- 
tered by  him  and  distributed  to  creditors;  and  there  is  no  statute  which  en- 
titles them  to  notice,  or  gives  them  the  right  to  a  hearing  before  the  receiver, 
except  as  to  claims  upon,  and  their  rights  in,  such  property.  There  never  was 
a  time  when  the  general  creditors  of  the  corporation  had  any  vested  right  in 
these  stocks  and  bonds,  or  to  be  paid  out  of  tliem,  and  the  disposition  made 
of  them  did  not  impair  the  obligation  of  their  contracts  with  the  Erie  Ck>m- 
pany,  or  depriye  them  of  due  process  of  law. 

It  is  claimed  on  behalf  of  the  plaintiff  that  the  title  of  the  final  receiver  re- 
lated back  to  the  commencement  of  the  people's  action,  and  that,  therefore,  it 
overrode  the  disposition  made  of  these  stocks  and  bonds.  But  the  equitable 
rule  which  gives  a  receiver  title  to  the  debtor's  property  by  relation  as  of  the 
commencement  of  the  action  is  one  adopted  to  defeat  fraudulent,  unwarranted, 
and  unjust  dispositions  of  the  debtor's  property,  and  to  accomplish  just  and 
equitable  ends ;  but  it  is  not  applicable  to  a  case  wliere  property  has  been  legally 
disposed  of  under  the  direction  of  the  court,  and  certainly  has  no  application 
to  a  case  like  this,  where  the  property  claimed  for  a  final  receiver  was  subject 
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to  a  lien  in  favor  of  mortgaged  creditors,  and  has  been  sold  and  disposed  of 
by  virtue  of  that  lien  during  the  pendency  of  the  action. 

There  is  a  feature  of  this  case  which  must  be  here  more  particularly  no- 
ticed. After  the  termination  of  the  foreclosure  suit  and  the  sale,  and  the 
transfer  of  the  mortgaged  premisea  to  the  new  corporation,  the  Kew  York, 
Lake  Erie  &  Western  Bailroad  Company,  the  latter  company  executed  a  new 
mortgage  to  the  Farmers'  Loan  &,  Trust  C!ompany,  to  secure  a  large  amount 
of  its  bonds.  After  the  final  order  of  reference,  among  -other  things,  to  as- 
certain  whether  these  stocks  and  bonds  were  covered  by  or  subject  to  the  lien 
of  the  mortgages,  in  March,  1879,  the  people's  action  was  discontinued  as  to 
all  parties  defendant  except  the  Erie  Railway  Company  and  the  Farmers'  Loan 
&  Trust  Company,  and  by  leave  of  the  court  obtained  in  that  action  a  sup- 
plemental complaint  was  served,  alleging  the  foreclosure  proceedings,  and  tho 
sale  and  transfer  tinder  the  foreclosure  judgment,  and  other  matters.  To 
that  complaint  the  Farmers'  Loan  &  Trust  Company  in  its  answer  thereto 
alleged  the  foreclosure  proceedings,  insisting  upon  the  validity  of  the  sale 
therein  made,  and  its  title  to  the  stocks  and  bonds  under  its  mortgage.  To 
this  answer  the  attorney  general  on  the  third  day  of  April,  1879,  served  a  re- 
ply, in  which  he  denied  that  these  stocks  and  bonds  were  embraced  within 
the  mortgage,  and  alleged  that  they  were  improperly,  wrongfully,  and  unlaw- 
fully included  in  the  foreclosed  judgment,  in  the  sale  thereunder,  and  in  the 
deeds  to  tlie  purchasers  at  such  sale,  and  denied  that  they  or  the  Farmers' 
Loan  &  Trust  Compnny  acquired  any  title  thereto.  Thus  an  issue  was  framed 
by  the  parties  to  that  action  to  be  tried  and  disposed  of  before  the  referee  ap- 
pointed for  that  purpose.  Even  if  final  j^udg^ent  could  have  been  entered 
in  the  action  before  the  trial  and  disposition  uf  that  issue,  how  can  it  be  said 
that  the  parties  and  the  court  could  not  delay  the  entry  of  final  judgment  un- 
til after  the  trial  of  that  issue?  It  was  an  issue  framed  before  judgment, 
which  it  was  quite  proper  to  try  before  judgment;  and  the  decision  of  that 
issue,  embodied  in  the  final  judgment  upon  the  report  of  the  referee  that  the- 
bonds  and  stocks  were  covered  by  and  subject  to  the  mortgages,  and  were  le- 
gally transferred  under  the  foreclosure  sale,  bound  all  the  parties  to  that  ac- 
tion, and  the  persons  who  were  represented  by  them.  The  people  and  th^ 
railway  company  represented  the  general  creditors  of  the  railway  company, 
and  the  Farmers'  Loan  &  Trust  Company  represented  the  bondholders,  whoso 
trustee!  it  was.  Hence,  upon  the  assumption  that  the  final  receiver  appointed 
in  the  people's  action  was  clothed  with  the  powers  and  subject  to  the  duties 
of  receivers  in  the  case  of  the  voluntary  dissolution  of  corporations,  precisely 
as  claimed  by  tlie  learned  counsel  for  the  plaintiff,  yet  we  reach  the  conclu- 
sion that,  during  the  pendency  of  that  action  and  of  the  temporary  receiver- 
ship, the  court  had  jurisdiction  to  make  the  orders  and  decrees  complained 
of,  and  to  authorize  the  disposition  which  was  made  of  this  property. 

But  we  need  not  stop  here.  Even  if  the  reference  to,  hearing  before,  and 
decision  by  the  referee  Spencer  had  been  after  final  judgment  in  the  people's 
action,  and  the  appointment  of  Jewett  as  final  receiver,  with  all  the  powers 
of  a  receiver  in  the  case  of  the  voluntary  dissolution  of  a  corporation,  still  our 
conclusion  would  be  the  same.  Prior  to  the  Code  of  Procedure,  final  receivers 
appointed  in  equitable  actions  under  section  S8  were  common-law  receivers, 
whose  powers  and  duties  were  not  regulated  by  statute,  {Mann  v.  Pentz,  3 
N.  Y.  415;)  and  this  is  conceded  by  the  learned  counsel  for  the  plaintiff.  But 
he  claims  that  the  law  was  changed  by  that  Code,  and  that,  in  consequence 
of  the  provision  thereof,  the  powers  and  duties  of  final  receivers  under  section 
38  were  the  same  as  were  devolved  upon  a  final  receiver  appointed  in  the  case 
of  the  voluntary  dissolution  of  a  corporation.  The  Code  as  originally  re- 
ported and  enacted,  in  1848,  contained  no  provisions  in  reference  to  the  wind- 
ing up  or  dissolution  of  corporations,  and  section  38  remained  unaffecte»1. 
But  in  1849,  section  430  of  the  Code  was  added,  which  provided  as  follows: 
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"An  action  may  be  brought  by  the  attorney  general  in  the  name  of  the  people 
of  this  state,  on  leave  granted  by  the  supreme  court,  or  a  judge  thereof,  for 
the  purpose  of  vacating  the  charter,  or  annulling  the  existence  of  a  corpora- 
tion, other  than  municipal,  whenever  such  corporations  shall  (1)  ofEend  against 
any  of  the  provisions  of  the  act  or  acts  creating,  altering,  or  renewing  such 
corporation ;  or  (2)  violate  the  provisions  of  any  law  by  which  such  corpora- 
tion shall  have  forfeited  its  chai-ter  by  abuse  of  its  powers;  or  (3)  whenever 
it  shall  have  forfeited  its  privileges  or  f rancliises  by  failure  to  exercise  its 
powers;  or  (4)  whenever  it  shall  have  done  or  omitted  any  act  which  amounts 
to  a  surrender  of  its  corporate  rights,  privileges,  and  franchises;  or  (6)  when- 
ever it  shall  exercise  a  franchise  or  privilege  not  conferred  upon  it  by  law. 
And  it  shall  be  the  duty  of  the  attorney  general,  whenever  he  shall  have  rea- 
son to  believe  that  any  of  these  acts  or  omissions  can  be  established  by  proof, 
to  apply  for  leave,  and,  upon  leave  granted,  to  bring  the  action  in  every  case 
of  public  interest,  and  also  in  every  other  case  in  which  satisfactory  security 
shall  be  given  to  indemnify  the  people  of  this  state  against  the  costs  and  ex- 
penses to  be  incurred  thereby."  And  then,  by  section  444,  it  was  provided 
that,  when  judgment  should  be  rendered  against  a  corporation,  the  court 
should  have  the  same  power  to  restrain  the  corporation,  to  appoint  a  receiver 
of  its  property,  and  to  take  an  account  and  midi:e  distribution  thereof  among 
its  creditors  as  were  given  in  article  3,  tit.  4,  e.  8,  pt.  8,  Bev.  St.,  and  that  it 
should  be  the  duty  of  the  attorney  general,  immediately  after  the  rendition  of 
such  judgment,  to  institute  proceedings  for  that  purpose.  By  section  68  of 
the  Revised  Statutes  referred  to  it  is  provided  that  such  receivers  shall  have 
the  power  and  authority  conferred  by  law  upon  trustees  to  whom  an  assign- 
ment of  the  estate  of  insolvent  debtors  maybe  made  pursuant  to  the  provisions 
of  chapter  5,  pt.  2,  Rev.  St,  Section  70  provides  that  thd  receivers,  immedi- 
ately on  their  appointment,  shall  give  notice  thereof,  which  shall  contain  the 
same  matters  required  by  law  in  notices  of  trustees  of  insolvent  debtors ;  and, 
in  addition  thereto,  shall  require  all  persons  holding  any  open  or  subsisting 
contract  of  such  corporation  to  present  the  same  in  writing  and  in  detail  to 
such  receivers  at  the  time  and  place  in  such  notice  specified,  which  shall  be 
published  for  three  weeks  in  the  state  paper,  and  in  a  newspaper  printed  in 
the  county  where  the  principal  place  of  conducting  the  business  of  such  cor- 
poration shall  have  been  situated.  In  section  72  it  is  provided  that,  after  the 
first  publication  of  the  notice  of  appointment  of  receivers,  every  person  hav- 
.  ing  possession  of  any  property  belonging  to  such  corporation,  and  every  per- 
son indebted  to  such  corporation,  sliall  account  and  answer  for  the  amount  of 
such  debt  and  for  the  value  of  such  property  to  the  receivers;  and  all  the  pro- 
visions of  law  in  respect  to  trustees  of  insolvent  debtors,  the  collection  and 
preservation  of  the  property  of  such  debtors,  the  concealment  and  discovery 
thereof,  and  the  means  of  enforcing  such  discovery,  shall  be  applicable  to  the 
receivers  so  appointed,  and  to  the  property  of  such  corporatiim.  Section  73 
provides  that  such  receivers  shall  have  the  same  power  to  settle  any  contro- 
versy that  shall  arise  between  them  and  any  debtors  or  creditors  of  such  cor- 
poration, by  a  reference,  as  is  given  by  law  to  trustees  of  insolvent  debtors; 
that  the  same  proceedings  for  that  purpose  shall  be  had,  and  with  like  effect; 
that  application  for  the  appointment  of  referees  may  be  made  to  any  officer 
authorized  to  appoint  such  leferees  on  the  application  of  tiustees  of  insolvent 
debtors,  who  shall  proceed  tlierein  in  the  same  manner;  and  that  the  referees 
shall  proceed  in  like  manner,  and  file  their  report  with  the  like  effect  in  all 
respects.  Section  74  provides  that  the  receivers  shall  be  subject  to  all  duties 
and  obligations  by  law  imposed  upon  trustees  of  insolvent  debtors,  so  -far  as 
they  may  be  applicable,  except  where  other  provisions  shall  be  made;  that 
they  shall  call  a  general  meeting  of  the  creditors  of  such  corporation  within 
four  months  from  the  time  of  their  appointment,  when  all  accounts  and  de- 
mands for  and  against  such  corporation,  and  all  its  open  and  subsisting  oon- 


Digitized  by 


Google 


N.  Y.]  HEBBINa  V.  NEW  YOBK,  L.  B.  ft  V.  B.  00.  779 

tracts,  shall  be  ascertained  and  adjusted  as  far  as  may  be,  and  tbe  amount  of 
moneys  in  the  hands  of  the  receiver  declared.  Section  79  provides  how  the 
receivers  shall  distribute  the  residue  of  the  moneys  in  their  hands  among  those 
who  shall  have  exhibited  their  claims  as  creditors,  and  whose  debts  shall  have 
been  ascertained.  Section  85  provides  that  tlie  receivers  shall  be  subject  to 
the  control  of  the  court  of  chancery,  and  may  be  compelled  to  account  at  any 
time,  and  may  be  removed  by  the  court.  Section  90  provides  that  any  decree 
or  order  of  the  court  of  chancery,  made  upon  any  petition  presented  pursuant 
to  the  provisions  of  that  article,  or  in  the  course  of  any  proceedings  therein, 
shall  be  subject  to  an  apj>eal. 

By  loooking  at  the  Bf  th  chapter  of  the  second  part  of  the  Revised  Statutes 
(2  Bev.  St.  41)  we  find  that  in  section  7  it  is  provided  that  the  trustees  shall 
have  power  to  sue  in  their  own  mimes  or  otherwise,  and  to  recover  all  tbe  es- 
tate, debts,  and  things  in  action  belonging  or  due  to  the  debtor,  in  the  same 
manner  and  with  the  like  effect  as  such  debtor  could  or  might  have  done  if 
no  attachment  had  been  issued  or  trustee  appointed,  or  an  assignment  had 
not  been  made;  and,  among  other  things,  to  settle  all  mattei-s  and  accounts 
between  such  debtor  and  his  debtors  or  creditors,  and  to  examine  any  person 
touching  such  matters  and  accounts  on  oath,  and  to  compound  with  any  per- 
son indebted  to  such  debtor,  and  discharge  all  demands  against  such  person. 
Section  8  provides  that  the  trustees,  immediately  upon  their  appointment, 
shall  give  notice  thereof ,  and  therein  shall  require  (1)  all  persons  indebted  to 
such  debtor,  by  a  day  and  at  a  place  tlierein  to  be  specified,  to  render  an  ac- 
count of  all  debts  and  sums  of  money  owing  by  them  respectively  to  such 
trustees,  and  to  pay  the  same;  (2)  all  persons  having  in  their  possession  any 
property  or  effects  of  such  debtor  to  deliver  the  same  to  the  trustees  by  the 
day  so  appointed ;  (3)  all  the  creditors  of  such  debtoi-s  to  deliver  their  respect-' 
tive  accounts  and  demands  to  the  trustees,  or  one  of  them,  by  a  day  to  be 
therein  specified,  not  less  than  40  days  from  the  first  publication  of  the  notice. 
Section  19  provides  that  if  any  controvei-sy  shall  arise  between  the  trustees 
and  any  other  person  in  the  settlement  of  any  demands  against  sucli  debtor, 
or  of  debts  duo  to  his  estate,  the  same  may  be  referred  to  three  indifferent  per- 
sons, who  may  be  agreed  upon  by  tbe  trustees,  and  tbe  party  with  whom 
such  controversy  sliall  exist,  by  a  writing  to  that  effect  signed  by  them.  Sec- 
tion 26  provides  that  the  trustees  shall,  as  speedily  as  possible,  convert  tbe 
estate,  real  and  personal,  of  such  debtor  into  money,  and  section  27  provides 
that  tbe  trustees,  within  15  montlis  from  the  time  of  their  appointment,  shall 
call  a  general  meeting  of  the  creditoi-s  of  such  debtors  by  a  notice  to  be  pub- 
lished in  the  same  manner  as  before  directed  respecting  the  publication  of  the 
notice  of  tlieir  appointment,  in  which  notice  they  shall  specify  the  time  and 
place  of  such  meeting,  which  time  shall  not  be  more  than  three  months,  nor 
less  than  two  months,  after  the  first  publication  of  such  notice;  and  every 
such  notice  shiill  be  publislied  at  least  once  in  each  weeic  until  the  time  of 
such  meeting.  Section  28  provides  that  at  such  meeting,  or  other  adjourned 
meeting  thereafter,  all  accounts  and  demands  for  and  against  the  estate  of 
such  debtor  shall  be  fairly  adjusted,  so  far  as  the  same  can  be  ascertained, 
and  tbe  amount  of  moneys  in  the  hands  of  the  trustee  declared ;  and  further 
sections  provide  for  the  distribution  of  moneys  in  their  hands.  Section  46 
provides  that  such  trustees  shall  be  subject  to  the  orders  of  the  supreme 
court,  and  of  the  court  of  common  pleas  of  the  county  in  which  they  were  ap- 
pointed, upon  the  application  uf  any  creditor,  or  of  any  debtor  in  respect  to 
whom  they  were  appointed,  in  relation  to  the  execution  of  any  of  the  powers 
and  duties  confided  to  them;  and  they  may  be  removed  by  the  supreme  court 
for  cause  shown. 

from  this  careful  reference  to  the  statutes,  upon  the  assumption  that  they 
are  applicable,  it  will  be  seen  that  there  is  nothing  in  them  which  requires  a 
final  receiver  to  consult  the  general  creditors  of  tbe  insolvent  corporation  in 
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the  prosecution  or  defense  of  any  action.  He  is  required  to  pablisti  certain 
notices,  and  to  call  a  meeting  of  the  creditors  that  their  claims  may  be  ad- 
justed and  the  balance  of  the  property  in  his  bands  after  the  adjustment  of 
the  claims  may  be  determined.  But  it  is  still  his  duty  to  take  into  his  posses- 
sion tlie  insolvent  estate,  and  to  use  the  legal  means  for  that  purpose,  and  be 
may  commence  and  settle  suits,  and,  under  the  direetion  of  the  court,  com- 
promise claims,  and  he  is  subject  at  all  times  to  the  order  of  the  court.  In 
this  case  there  was  a  controversy  as  to  the  ownership  of  this  property,  and  as 
to  whether  it  ciime  to  Jewett  in  the  receiver's  action,  or  as  receiver  in  the 
foreclosure  action,  and  that  was  a  controversy  to  be  settled  under  the  direc- 
tion of  the  court;  and  by  a  reference  and  investigation,  and  an  orderly,  legal 
proceeding,  it  was  determined  that  the  property  did  not  come  to  him  as  re- 
ceiver in  the  people's  action,  but  that  it  cauie  to  him  as  receiver  in  the  fore- 
closure action;  and  that,  as  receiver  in  the  people's  action,  be  had  no  title  or 
<;laim  thereto,  and  that  the  same  was  properly  sold  and  disposed  of  in  the  fore- 
closure action.  There  is  no  provision  of  law  which  required  that  the  general 
creditors  should  be  made  parties  to  that  litigation,  or  have  any  notice  thereof; 
and  none  of  their  legal  rights  were  violated  by  carrying  the  same  on  without 
any  notice  to  them.  They  were  represented  therein  by  the  people  through 
the  attorney  general,  and  by  the  receiver,  and  by  the  defendant  the  Erie  Bail- 
way  Company.  They  could  undoubtedly  have  been  permitted  to  intervene, 
or  to  appeal  from  the  judgment  or  any  of  the  orders,  if  any  ground  of  appeal 
existed.  But  they  had  no  right  to  attack  the  same  collaterally,  unless  for 
fraud  sufficient,  within  the  rules  applicable  to  such  cases,  to  sustain  an  action 
to  set  aside  a  fraudulent  judgment.  These  provisions  as  to  notice  by  the  re* 
ceiver  were  mostly  directory,  and  were  not  essential  to  the  jurisdiction  of  the 
court.  Their  omission  would  constitute  an  irregularity  against  which  any 
party  aggrieved  could  have  relief  by  application  to  the  court  In  the  proceeding 
or  in  the  action.  They  had  reference  to  the  settlement  of  the  claims  against 
the  debtor,  and  the  distribution  of  the  debtor's  property  among  creditors. 
But  they  bad  no  pertinency  whatever  until  the  estate  should  come  into  the 
bands  of  the  receiver  for  distribution  by  him  among  those  entitled  to  share 
therein.  Therefore,  standing  upon  the  very  ground  taken  by  the  plaintifF, 
assuming  the  fundamental  law  to  be  precisely  as  he  claims,  yet  we  are  unable 
to  perceive  bow  it  can  be  said  that  the  court  did  not  have  jurisdiction  to  make 
the  final  adjudication  which  was  entered  in  the  final  judgment  in  the  people's 
action;  and,  if  we  are  right  in  this  conclusion,  then  there  is  no  ground  for 
the  maintenance  of  this  action.  But  the  magnitude  of  the  interests  involved 
in  this  action  is  such  as  to  justify  us  in  fortifying  our  conclusions  by  still  fur- 
ther prolonging  this  discussion;  for  if  the  court  had  no  right  in  the  foreclos- 
ure action  in  consequence  of  the  pendency  of  the  people's  action,  and  the  tem- 
porary receivership  therein,  to  determine  whether  these  stocks  and  bonds  were 
covered  by  or  subject  to  the  mortgages,  then,  for  precisely  the  same  reasons, 
it  had  no  right  to  determine  what  property  was  covered  by  the  mortgages,  or 
how  much  was  due  thereon,  and  all  the  foreclosure  proceedings  are  open  to 
the  collateral  assaults  of  this  plaintiff  and  other  creditors. 
.  We  are  of  opinion  that  the  learned  counsel  for  the  defendants  are  right  in 
their  claim  that  the  proceedings  in  equity,  under  section  38,  for  the  dissolu- 
tion of  a  corporation  for  the  reasons  therein  stated  were  unaffected  by  the 
Code  of  Procedure.  It  was  provided  in  section  13,  tit.  2,  e.  9,  pt.  3,  Bev. 
St.,  (2  Rev.  St.  579,)  that  a  writ  of  scire  facias  might  be  issued  out  of  the 
supreme  court,  upon  the  relation  of  the  attorney  general  against  any  corpora- 
tion created  or  renewed  by  any  act  of  the  legislature,  for  the  purpose  of  va- 
cating or  annulling  such  act  on  the  ground  that  the  same  was  passed  upon 
some  fraudulent  suggestion  or  concealment  of  a  material  fact  made  by  the 
persons  incorporated  by  such  act,  or  made  with  their  consent  or  knowledge. 
That  was  contttined  in  the  article  entitled  "Of  scire  facias."    Section  27 
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provided  that,  whenever  any  judgment  should  be  rendered  for  the  vacating 
and  annulling  of  any  act  of  incorporation  pursuant  to  the  provisions  of  that 
article,  the  court  of  chancery  should  have  the  same  powers  to  restrain  the 
corporation  created  by  such  act,  to  appoint  a  receiver  of  its  property  and 
effects,  and  to  take  account  and  make  distribution  thereof  among  its  credit- 
ors, as  were  given  in  the  third  article  of  the  fourth  title  of  the  eightli  chap- 
ter of  that  act,  relating  to  the  voluntary  dissolution  of  corporations;  and 
that  it  should  be  tlie  duty  of  the  attorney  general,  immediately  after  the  ren- 
dering of  any  judgment  vacating  and  annulling  any.  such  act  of  incorpora- 
tion, to  institute  proceedings  for  that  purpose.  Article  2  of  the  same  title 
is  entitled  "Of  information  in  the  nature  of  qua  warranto  and  in  certain 
other  cases;"  and  section  39  provided  as  follows:  "An  information  in  the  nat- 
iire  of  a  quo  warranto  may  also  be  filed  by  the  attorney  general  upon  his  own 
relation,  on  leave  granted,  against  any  corporate  trady  whenever  such  cor- 
poration shall  (1)  offend  against  any  of  the  provisions  of  the  act  or  acts  cre- 
ating, altering,  or  renewing  such  corporation;  or  (2)  violate  the  provisions  of 
any  law  by  which  such  corporation  shall  have  forfeited  its  charter  by  misuser; 
or  (3)  whenever  it  shall  have  forfeited  its  privileges  and  franchises  by  non- 
user;  or  (4)  whenever  it  shall  have  done  or  omitted  any  acts  which  amount 
to  a  surrender  of  its  corporate  rights,  privileges,  and  franchises;  or  (5)  when- 
over  it  shall  exercise  any  franchise  or  privilege  not  conferred  upon  it  by  law. 
And  it  sliall  be  the  duty  of  the  attorney  general  to  file  such  information  in 
every  instance  in  which  he  shall  have  good  reason  to  believe  that  the  same 
can  be  established  by  proof."  Section  49  provided  that  whenever  it  should 
be  found  or  adjudged  that  any  corporation  against  which  an  information  in 
the  nature  of  a  qw)  warranto  should  have  been  filed  had,  by  any  misuser,  non- 
user,  or  surrender,  forfeited  its  corporate  rights,  privileges,  and  franchises, 
judgment  should  be  rendered  that  such  corporation  be  ousted,  and  altogether 
excluded  from  such  corporate  rights,  privileges,  and  franchises,  and  that  the 
>  corporation  be  dissolved.  And  section  51  provided  that,  whenever  any  such 
judgment  should  be  rendered,  the  court  of  chancery  should  have  the  same 
powers  to  restrain  the  corporation  created  by  such  act,  to  appoint  a  receiver 
of  its  property  and  effects,  and  to  take  an  account  and  make  distribution 
thereof  among  its  creditors,  as  were  given  in  the  tliird  article  of  the  fourth 
title  of  the  eighth  chapter  of  that  act;  and  that  it  should  be  the  duty  of  the 
attorney  general,  immediately  after  the  rendering  of  any  such  judgment,  to 
institutis  proceedings  for  that  purpose. 

It  is  thus  seen  that  there  were  two  systems  of  procedure  which  might  t}e 
carried  on  against  insolvent  corporations,  or  corporations  wliicb  have  done  or 
omitted  any  act  which  amounted  to  a  surrender  of  their  corporate  rights, 
privileges,  or  franchises.  One  was  a"  suit  in  equity  by  the  attorney  general 
of  his  own  motion,  without  leave  of  any  court,  under  section  38  above  re- 
ferred to,  in  which  a  temporary  receiver,  and,  after  final  judgment,  a  final 
receiver,  could  be  appointed,  each  of  whom  would  possess  such  powers  and 
duties  as  might  be  devolved  upon  him  by  the  court,  uncontrolled  by  any  stat- 
utory regulations.  The  other  was  a  proceeding  instituted  by  writ  of  qtio  tear- 
anto  by  the  attorney  general  after  leave  obtained  of  the  court,  which  was  a 
proceeding  at  law  in  which  the  corporation  was  entitled  toa  jury  trial;  and 
in  that  proceeding  judgment  could  be  rendered  dissolving  the  corporation,  but 
the  supreme  court  had  no  right  to  appoint  a  receiver.  But,  after  final  judg- 
ment annulling  and  dissolving  the  corporation,  the  attorney  general  was  re* 
quired  to  apply  to  the  court  of  chancery  for  the  appointment  of  a  final  receiver, 
and  his  powers  and  duties  were  regulated  by  the  provisions  contained  in  article 
8  above  referred  to  in  reference  to  the  voluntary  dissolution  of  corporations. 
These  two  systems  of  procedure  against  corporations  went  along  side  by  side, — 
one  in  chancery;  the  other  at  law.  Now,  what  changedid  the  Ckxie  of  Procedure 
work?    Section  38  was  not  repealed  by  that  Code,  but  was  expressly  saved  hj 
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section  471  thereof,  and  remained  in  force  in  1875,  when  the  people's  action 
was  commenced.  The  chapter  of  the  Ck)de  which  embraced  section  430  was 
entitled  "Actions  in  place  of  scire  facias,  quo  warranto,  and  of  information 
in  the  nature  of  quo  warranto;"  and  the  title  is  quite  a  clear  indication  that 
that  chapter  was  not  intended  to  talce  the  place  of  article  2,  tit.  4,  e.  8,  pt.  3, 
Rev.  St.,  which  contained  section  38,  and  which  was  entitled  "Of  prbceedings 
against  corporations  in  equity."  Section  428,  the  first  section  of  the  Code  and 
chapter,  provides  that  the  writs  of  scire  f ados  and  of  qtu>  warranto  are  abol- 
ished,  and  that  "the  remedies  heretofore  obtainable  in  those  forms  may  be 
obtained  by  civil  action  under  the  provisions  of  this  chapter;"  and  section 
429  provides  in  substance  the  same  as  was  provided  in  section  13,  e.  9,  Rev. 
St.,  above  mentioned,  simply  substituting  an  action  in  the  place  of  the  writ 
of  scire  facias.  Section  430  of  the  Code,  above  set  out,  is  substantially  the 
same  as  section  39  of  the  same  chapter  of  the  Revised  Statutes,  and  was  evi- 
dently intended  to  take  its  place;  and  section  431  provides  that  leave  to  bring 
the  action  mentioned  in  the  preceding  sections  may  be  granted  upon  the  applica- 
tion of  the  attorney  general.  Section  432  is  a  substantial  re-enactment  of 
section  28  of  chapter  9,  and  section  442  of  the  Code  is  substantially  like  sec- 
tion 49  of  chapter  9,  and  section  444  is  a  substitute  for  sections  27  and  51  of 
the  same  chapter. 

It  is  therefore,  we  think,  quite  clear  that  the  chapter  of  the  Code  was  simply 
intended  to  substitute  actions  in  the  form  prescribed  by  the  Code  in  the  place 
of  writs  scire  facias  and  qtto  warranto,  and  to  regulate  the  proceedings  in  such 
actions.  But  there  was  nothing  in  that  chapter  which  took  away  from  the 
court  of  equity  the  general  power  which  it  had  always  possessed,  and  which 
it  had  previously  exercised  under  section  38  in  actions  for  the  dissolution  of 
corporations,  for  the  reasons  stated  in  that  section,  or  which  subjected  the 
receivers  appointed  in  such  an  action  to  the  provisions  of  section  444  of  the 
Code.  The' actions  commenced  under  section  430  of  the  Code,  like  those  com- 
menced by  writ  otquo  warranto  under  section  39  of  the  Revised  Statutes, 
for  which  it  was  a  substitute,  continued  to  be  strictly  legal  actions  in  which 
the  defendants  had  the  constitutional  right  of  jury  trial,  and  neither  a  tem- 
porary injunction  nor  a  temporary  receiver  could  be  appointed.  Section 
444  made  special  provision  for  injunctions  and  receivers  after  judgment,  and 
thus  forbade  them  by  implication  at  an  earlier  stage  of  the  action.  The 
maxim,  expressio  unius  exclusio  alterius  applies. 

But  this  construction  of  the  Code  of  Procedure  is  made  still  clearer  by  a  ref- 
erence to  the  present  Code.  By  the  repealing  act  (chapter  245,  Laws  1880) 
Section  38  of  the  Revised  Statutes  was  for  the  tirst  time  repealed,  and  section 
1785  of  the  Code  was  substituted  in  its  place.  Section  1786  provides  that  tlie 
actions  specified  in  the  last  section  may  be  maintained  by  the  attorney  gen- 
eral in  the  name  of  and  in  behalf  of  the  people.  Section  1788  provides  for  the 
appointment  of  a  temporary  and  permanent  receiver  in  such  an  action,  and 
by  that  section,  and  the  repealing  act  of  1880,  the  duties  and  powers  of  a  per- 
manent receiver  so  appointed  were  made  the  same  as  those  of  receivers  in  the 
case  of  the  voluntary  dissolution  of  corporations  under  the  Revised  Statutes. 
The  sections  to  which  we  have  referred  (sections  1785, 1786,  and  1788)  are 
contained  in  article  3,  tit.  2,  c.  15,  Code,  and  actions  under  that  article  could 
be  commenced  without  leave  of  the  court.  Then  in  article  4  provisions  are 
made  for  the  commencement  of  actions  by  leave  of  the  court,  and  those  pro- 
visions are  substantially  like  those  contained  in  the  Code  of  Procedure,  and 
which  before  that  Code  were  contained  in  that  part  of  the  Revised  Statutes 
which  related  to  writs  of  scire  facias  and  qtto  warranto  against  corporations. 
When  judgment  has  been  rendered  in  an  action  provided  for  in  that  article,, 
the  final  receiver  is  subject  to  the  powers  and  duties  which  devolve  upon  re- 
ceivers of  corporations  voluntarily  dissolved,  and  all  the  actions  under  that 
article  are.trlable  by  jury. 


Digitized  by 


Google 


N.  Y.]  FBOPLE  V.  8CHI7YLKB.  783 

So  it  appears  that  the  two  systems  of  procedure  against  corporations  wbicb 
were  provided  in  the  Revised  Statutes  have  been  continued  since  the  enactment 
of  tlie  Cmles.  Under  tlie  one  system  tlie  actions  may  be  commenced  without 
leave  of  the  court,  and  they  must  be  tried  as  equitable  actions.  Under  the 
other  system  the  actions  can  be  commenced  only  by  leave  of  the  court,  and 
the  parties  are  entitled  to  jury  trial  as  matter  of  right.  Under  the  present 
Code,  for  the  first  time  under  both  systems,  by  special  provisions  a  temporary 
injunction  may  be  issued,  and  a  temporary  receiver  may  be  appointed  during 
the  pendency  of  an  action;  and  the  flnal  receivers  are  subject  to  the  provi- 
sions of  law  applicable  to  receivers  in  the  case  of  the  voluntary  dissolution  of 
corporations,  whose  powers  and  duties  are  regulated  by  law.  Under  the  Re- 
vised Statutes,  when  equitable  and  legal  remedies  were  administered  in  differ- 
ent courts,  there  was  reason  for  the  existence  of  the  two  systems.  But  now, 
when  all  the  remedies  may  be  administered  in  the  same  court,  it  is  difficult  to 
perceive  any  reason  for  the  continued  existence  of  the  two  systems.  But  they 
doexist,  and  each  must  have  its  proper  significance  and  operation.  We  think, 
therefore,  ibat  it  is  clear  that  prior  to  1880  there  was  no  statute  regulating 
the  powers  and  duties  of  receivers  appointed  in  the  equitable  actions  com- 
menced  under  section  38,  Rev.  St.,  above  referred  to. 

We  have  taken  no  notice  of  the  act  (chapter  151,  Laws  1870,)  to  which  our 
attention  has  been  called,  for  the  reason  that  that  act  has  no  pertinency  to 
any  questions  involved  in  this  case.  It  did  not  extend  injunctions  and  re- 
ceiverships to  new  cases.  It  simply  provided  that  they  should  t>e  issued  and 
granted  in  actions,  and  regulated  the  practice  so  as  to  prevent  abuses  which 
had  previously  been  just  cause  for  complaint. 

There  are  other  topics  brought  to  our  notice  in  the  learned  briefs  sub- 
mitted to  us.  They  have  not  been  ovurlooked;  but  the  necessities  of  time  and 
space  forbid  any  attention  to  ihem  here.  We  have  written  enough  to  show 
that  the  plaintiff  does  not  by  the  facts  alleged  in  his  complaint  show  a  cause 
of  action  against  the  defendants,  and  that  the  Judgment  should  therefore  bh 
affirmed. 

(All  concur,  except  Finch  and  Peokbam,  JJ.,  dissenting.) 


(UW  N.  Y.  2S8) 

FjEOFLE  0.  SCHUTLER. 

(Cbtr<  V'  AppeaU  of  New  Tork.    July  1,  1887.) 

1.  Crimihal  Practice — ii-i-PKAL— Iksaiutt — Wbioht  or  Evidenob. 

Where  the  insanity  of  one  on  trial  for  a  criminal  otrense  is  a  qnesMon  of  the  pre- 
ponderance of  evidence,  the  appellate  court  caiinot  interfere  with  the  finding  ol 
the  jury  on  this  point. 

2.  Same — Homicide— Premeditation. 

Id  a  case  of  ninrder  in  the  first  decree,  the  finding  of  the  Jury  on  the  question  of 
the  absence  of  deliberation  and  premeditation,  where  there  Is  sufficient  evidence  of 
the  presence  of  these  elements  for  the  consideration  of  the  jury,  is  conclusive  on' 
the  appellate  court. 

8.  WrrifEss — Pbivileoed  CoHMnNioATioire — Jail  Phystciaw — Hypothetical  Questions. 
CodeUivil  Proc.  N.  Y.  J  834,  prescribes:  "A  person  duly  aatliorized  to  practice 
physic  or  surgery  shall  nut  be  allowed  to  disclose  any  inforniatinn  which  he  ac- 
quired in  attending  a  i>atient  in  a  professional  capacity,  and  which  was  necesnary 
to  enable  him  to  act  in  that  capacity."  S.  was  on  trial  for  murder,  and  Iiis  only 
defense  was  insanity.  One  Dr.  B.  had,  for  several  months  precedins  the  trial, 
been  jail  physician,  and  while  he  had  looked  after  all  the  jail  prisoners  in  a  general 
way,  and  examined  and  kept  the  accnsed  under  his  observation,  he  had  never  pre- 
scribed for  nor  professionally  attended  him.  Dr.  B.  was  called  as  a  witness  for  the 
state.  Htld  no  error ;  nor  lu  contravention  of  Code  Civil  Proc  J  834,  to  permit 
said  witness  to  answer  an  hypothetical  question  as  to  defendant's  sanity,  from 
which  question  was  excluded  all  knowledge  which  witness  had  of  the  defendant 
personally,  and  which  was  baaed  entirely  upon  facts  occurring  before  defendant 
came  to  the  jail. 
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4.  Samb. 

Snch  witnea<i  was  not  rendered  Incompetent  because  he  stated  that  It  was  qnes- 
tioiiable  whether,  in  answering  the  hypothetical  question,  he  coald  exclude  from 
his  mind  the  knowledge  he  bad  obtained  f^oni  the  defendant  in  seeing  him  in  the 
jail ;  it  nowhete  appearing  that  he  had  any  knowledge  obtained  while  attending 
defendant  profesaionally,  or  that  be  had  received  any  lufonnatiou  necessary  to  en- 
able him  to  attend  aa  a  physician,  or  ever  prescribed  for  deleudant,  or  that  witness 
in  answering  took  into  consideration  any  improper  elements. 

6.  Same — Cbbdibility — Imfsachment. 

On  a  murder  trial,  defendant's  wife,  testifying  in  her  husband's  behalf,  stated,  in 
substance,  that,  on  the  nixht  before  the  murder,  defendant  came  home  early  and 
went  to  bed  sick.  On  crois-ezaniination  she  denied  having  made  statements,  in 
certain  conversations  with  the  district  attorney  before  the  trial,  to  the  effect  that 
defendant  was  well  on  said  night.  JJetd,  that  it  was  not  error  to  permit  witnesses 
for  the  state  present  at  the  interviews  to  testify,  for  the  purpose  of  contradicting  and 
discrediting  her  testimony  in  this  particular,  that  she  did  make  the  statement 
claimed  by  the  district  attorney. 

Bafallo  and  Andrews,  JJ.,  dissenting. 

Appeal  from  the  judgment  of  the  general  term  of  the  Fourth  department, 
affirming  the  conviction  of  the  prisoner,  in  the  court  of  oyer  and  terminer  of 
Otsego  county,  of  the  crime  of  murder  in  the  first  degree. 

The  indictment  charged  the  prisoner  with  having,  on  the  aecond'of  Joly, 
1885,  at  the  town  of  Morris,  Otsego  county,  with  a  deliberate  and  premedi- 
tated design  to  effect  her  death,  killed  Amy  Schuyler  by  violently  burling  her 
head  against  a  wooden  block,  thereby  crushing  in  a  portion  of  her  skull,  and 
thus  causing  her  death.    Tlie  defense  was  insanity. 

The  deceased  was  a  daughter  of  the  prisoner  and  bis  wife,  Minnie  Schuy- 
ler, and  was  about  three  years  of  age.  Evidence  was  given,  on  the  part  of 
the  prisoner,  that  he  had  resided  at  Morris  for  four  or  five  years,  and  was  a 
quiet,  peaceable,  and  gentlemanly  man.  This  was  not  controverted  by  the 
prosecution^  It  appeared,  by  the  evidence  of  Minnie  Schuyler,,  the  mother  of 
the  deceased,  that  on  the  morning  of  the  second  of  July,  on  leaving  bis  home 
for  his  place  of  business,  which  was  near  by,  he  kissed  her  and  his  two  chil- 
dren, as  was  hi»  custom,  and  that  he  was  always  kind  to  the  children,  and 
particularly  to  Amy,  for  whom  he  showed  partiality.  When  he  went  away, 
his  wife  asked  him  to  bring  home  some  berries. 

The  evidence  on  the  part  of  the  prosecution  showed  that  he  did  not  return 
until  about  2  o'clock  in  the  afternoon,  which  was  much  later  than  bis  usual 
hour  for  dinner;  that  an  altercation  immediately  ensued  between  him  and 
his  wife,  which  was  followed  by  their  throwing  dishes  at  each  other;  that  he 
then  struck  her,  and  she  ran  out  into  the  yard  through  the  wood-shed,  which 
was  in  the  rear  of  the  house,  he  following  her.  Their  next-door  neighbor. 
Sweet,  saw  the  affray  through  the  window,  and  cried  out  to  him,  "John,  hold 
on."  As  he  spoke,  the  prisoner  looked  up  at  the  witness,  and  Mrs.  Schuyler 
ran  out  of  the  wood-shed  door,  the  prisoner  riglit  after  her.  As  he  came  out 
of  the  door,  he  said  to  witness:  "This  is  a  family  affair,  and  neighbors 
need  not  interfere."  Witness  then  reproved  him  for  striking  his  wife.  The 
witness  repeated  the  chcirge,  and  the  prisoner  again  denied  it.  Mrs.  Schuyler 
then  spoke,  and  said:  "John,  you  lie;  you  did  strike  me;"  and  she  pointed 
to  blood  upon  her  face.  Witness  then  turned  away,  and  the  next  thing  he 
saw  was  Schuyler  going  back  into  his  house.  He  went  a  few  steps,  and  came 
out  agiiin.  Slie  was  then  going  away  from  the  wood-shed  door,  towards  the 
road,  and  the  prisoner  asked  her  whether  she  was  going  to  take  care  of  those 
young  ones,  and  she  said:  "No,  I  am  not."  Other  witnesses  said  her  reply 
was:  "No,  I  am  not  while  you  are  here."  He  then  turned  back,  and  en- 
tered the  wood-shed  door,  out  of  Sweet's  sight,  and  the  next  thing  Sweet  saw 
was  the  prisoner  coming  out  of  the  wood-shed  door  holding  the  child  by  both 
its  ankles,  head  down,  and  he  struck  its  head  three  times  on  a  large  wooden 
block  which  stood  near  the  wood-shed.    The  mother.  Sweet,  and  several  neigh- 
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bors  who  had  been  attracted  by  tbe  fracas  wer6  then  In  stght,  and  their  testi- 
mony substantially  agrees  with  that  of  Sweet.  There  was  no  claim  that  the 
prisoner  whs  intoxicated.  As  he  dashed  tbe  child's  head  against  the  block, 
he  exclaimed,  "See  here!"  The  space  of  time  which  elapsed  between  the 
prisoner  entering  the  door  of  the  wood-shed  and  reappearing  with  the  child 
was  very  brief.  Sweet  testified  that  it  was  not  more  than  four  or  five  sec- 
onds, and  this  was  not  controverted.  It  all  happened  while  the  wife  was 
walking  from  the  wood-shed  door  towards  the  road,  and  she  had  gone  but  a 
short  distance  when  the  child  was  killed, 

After  haring  killed  his  child,  he  laid  the  body  down  by  the  block,  and 
walked  to  the  front  of  the  house,  then  turned  back,  and  took  the  body  in  bis 
arms,  and  carried  it  into  the  house,  laid  it  on  a  lounge,  and  then  went  to  the 
front  of  the  house,  and  said  that  he  had  killed  the  baby,  and  expected  to  hang 
for  it.  He  asked  some  one  to  go  in,  and  close  its  eyes  and  mouth,  and  to  look 
after  the  younger  baby,  and  proceeded  towards  the  village.  Meeting  Mr. 
Ctordner,  a  depiity-sherifT,  he  surrendered  himself,  and  said  to  him  that  he 
had  killed  the  child,  and  that  it  would  not  have  happened  but  for  the  neigli- 
bors.  He  whs  taken  to  a  hotel,  where  he  remained  in  custody  several  hours 
while  tbe  papera  for  his  commitment  were  being  prepared.  During  this  time 
he  conversed  with  several  persons,  and  he  was  afterwards  conveyed  by  wagon 
in  charge  of  Gardner  and  Mr.  Taylor,  a  former  deputy-sheriff,  to  the  jail,  22 
miles  distant,  occupying  al>ont  four  hours  in  tbe  trip.  His  declarations  to 
these  witnesses,  as  well  aa  to  those  with  whom  be  conversed  at  the  hotel,  were 
put  in  evidence  by  the  prosecution. 

At  the  hotel  he  said  to  Hall:  "I  have  killed  my  child,  and  expect  to  hang 
for  it."  He  began  crying  and  lamenting;  saying:  "I  have  killed  that  dear 
child,  and  the  child  wa<)  not  to  blame."  "My  poor  little  Amy  I  I  have  killed 
my  child,  my  poor  little  innocent  child;"  that  his  temper  got  the  best  of  him. 
To  Dr.  Hall  he  said :  "They  say  I  have  killed  my  child.  Is  she  dead?"  He 
also  said  if  it  had  not  been  for  Sweet  it  would  not  have  happened.  Balpb 
Murdock,  who  appears  to  have  been  an  intimate  friend  of  the  prisoner,  came 
to  see  him  at  the  hotel,  and  the  prisoner  put  his  arms  around  his  neck,  and 
said:  "Kalph,  don't  be  down  on  me  for  this;  it  was  done  in  a  passion,  and 
what's  done  can't  be  undone;"  and  repeated:  "It  was  a  sad,  sad  caper."  And 
later  on  he  said  that  Sweet  caused  it.  When  told  that  he  would  not  be  tried 
before  January,  he  expressed  regret  that  he  would  have  to  wait  so  long.  In 
the  wagon  h^  sat  with  Taylor  on  the  back  seat,  and  was  handcuffed  to  him. 
He  was  sobbinf;  and  crying,  and  repeatedly  exclaiming:  "Is  it  possible  that 
I  have  killed  that  poor  little  child?"  Taylor  teetifles  that  the  prisoner  slept 
on  the  way,  or  seemed  to  be  asleep,  and  woiild  start  up  occasionally,  and 
gpenk  of  his  child  every  time  be  roused  up,  and  moan:  "Oh,  my  poor  little 
child  I" 

Minnie  Schuyler,  the  wife  of  the  prisoner,  was  called  for  the  defense,  and 
related  the  origin  of  the  quarrel  with  her  husband  on  the  occasion  in  question. 
She  testified  that,  when  he  came  home  to  dinner,  she  stood  in  the  front  door, 
and  he  came  along  swinging  his  pail  in  such  a  manner  that  she  thought  he 
had  no  berries  in  it,  (in  which  she  proved  to  have  been  mistaken,)  and  she  re- 
proached him  with  being  so  late,  and  keeping  her  waiting  at  a  time  of  day 
when  she  had  so  much  to  do.  An  angry  altercation  then  ensued.  She  says 
he  looked  so  strange — so  funny — that  she  accused  him  of  having  l>een  drink- 
ing, which  he  denied.  He  sat  down,  and  she  told  him  to  help  himself  to  the 
dinner.  He  looked  very  staring,  eyes  glassy,  very  pale,  and  lips  blue.  She 
made  some  remark.  He  picked  up  a  cup  and  saucer,  and  tlirew  it,  and  she 
picked  up  a  saucer,  and  threw  it  at  him,  and  he  then  grabbed  her.  She  told 
bim  not  to  talk  so  loud,  as  the  neighbors  would  hear,  and  he  sliut  down  the 
window.  She  ran  into  the  back  room,  and  he  struck  her,  and  she  fell.  Then 
Sweet  spoke  to  bim,  and  she  relates  the  rest  according  to  the  testimony  of 
v.l2N.E.no.9— 60 
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the  witnesses  for  the  prosecution.  She  says  that  she  told  him  twice  that  lie 
lied,  and  that  she  spoke  unkindly  to  him, — very  unkindly.  She  was  asked 
whether,  from  what  she  saw  of  him  then,  and  hbard  him  say,  she  Iwlieved 
that  he  was  rational  or  irrational  then ;  but,  on  objection  by  the  prosecution, 
the  question  was  excluded.  The  witnesses  for  the  prosecution  describe  him 
as  having  looked  very  pale  at  the  time  of  the  commission  of  the  crime. 

Ttie  evidence  on  the  part  of  the  defense  to  sustain  the  plea  of  insanity  was 
to  the  effect  that,  when  he  was  11  years  of  age,  (he  was  27  at  the  time  of  the 
killing,)  he  had  a  sun-stroke,  from  the  effect  of  wliich  he  was  conBned  to  his 
bed  for  several  days;  that  lie  had  been  a  weakly  child  from  his  birth,  and  was 
troubled  generally  with  costiveness;  that  he  bad  been  beaten  on  the  head  with 
stones;  that  he  had  been  brought  home  insensible  from  other  injuries;  that 
there  were  some  depressions  in  his  skull;  thatever  since  the  sun-stroke  he  had 
sulTered  severe  headaches,  which  caused  him  to  manifest  great  pain,  accom- 
panied and  followed  by  pallor;  that  a  week  or  ten  days  before  the  homicide, 
in  playing  ball,  he  had  violently  butted  his  head  against  that  of  another  per- 
son, and  was  thereby  felled  to  the  ground  with  much  force;  that  from  that 
time  to  the  second  of  July  he  complained  of  severe  headaches,  and  his  wife 
testiBed  that  on  the  night  before  the  homicide,  on  retiring,  he  complained  of 
a  severe  headache,  and  when  he  retired  she  procured  for  him  a  board,  against 
which  he  pressed  his  feet,  while  he  pressed  his  head  against  the  head-board  of 
the  bed,  and  lay  thus  for  several  hours.  She  describes  these  headaches  as 
very  violent,  and  his  actions  as  strange  while  he  was  suffering  from  them. 
On  the  morning  of  the  day  of  the  homicide,  which  was  a  hot  day,  he  worked 
for  a  considerable  time  hoeing  in  his  garden  in  the  sun,  wearing  a  black 
skull  cap.  Afterwards,  during  the  morning,  he  had  a  heiited  discussion  on 
politics  with  a  neighbor,  in  which  he  became  much  excited,  and  was  in  this 
condition  when  he  came  home,  and  was  received  by  his  wife  in  the  manner 
which  she  described. 

There  was  a  great  deal  of  testimony  on  these  and  other  points;  and,  on  the 
part  of  the  defense,  Qve  physicians,  Drs.  Hall,  Pilgrim,  Crane,  Hills,  and 
McClellan,  testified — four  of  them  in  answer  to  a  hypothetical  question  de- 
tailing facts  in  evidence,  and  which  was  not  objected  to  by  the  prosecution  as 
assuming  any  fact  not  in  evidence,  and  Dr.  Hall  testifying  from  what  be 
saw  on  the  day  of  the  homicide — that  in  their  opinion  he  was  insane  at  the 
time  of  the  commission  of  the  act;  two  of  them  saying  they  had  no  doubt 
about  it.  Three  of  these  physicians  were  acquainted  with  the  prisoner,  and 
had  seen  him  frequently  at  bis  residence;  but  they  agreed  that,  when  they 
saw  him  after  his  arrest,  he  was  sane, — their  theory  being  that  his  brain  was 
diseased  in  a  manner  liable  to  develop  into  insanity  under  peculiar  excite- 
ment, and  Dr.  Hall  expressing  the  opinion  on  cross-examination  that  he  was 
delirious  at  the  time  of  the  homicide.  This  evidence  was  met  by  the  prose- 
cution by  the  testimony  of  four  physicians  who  had  never  seen  the  prisoner 
until  after  he  had  been  confined  in  the  jail;  and  who,  in  answer  to  an  hypo- 
thetical question  framed  by  the  prosecution,  and  which  was  objected  to  by 
the  defense  as  assuming  facts  not  in  evidence,  and  omitting  facts  in  evi- 
dence, expressed  the  opinion  that  he  was  sane.  To  some  of  this  evidence  ex- 
ceptions were  titken  by  the  defense  which  are  referred  to  in  the  opinion,  and 
exception  w:is  also  taken  to  the  admission  of  evidence  as  to  declarations  of 
the  mother  of  the  deceased  for  the  purpose  of  impeaching  her  credibility. 

Nathaniel  0.  Moak,  for  appellant.  Ckas.  T.  Brewer,  Dist.  Atty.,  for  re- 
spondent. 

Per  Cuiuah.  The  able  and  satisfactory  opinion  pronounced  in  the  court 
below  renders  it  unnecessary  that  much  should  be  written  now.  A  brief  pre- 
sentHtion  of  our  views  will  be  sutficient  to  justify  the  conclusion  we  have 
reached. 
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The  killing  by  the  defendant  of  his  child  was  rtpon  the  trial  nndispnted,  and 
his  sole  defense  was  insanity.  The  crime  was  committed  on  the  second  day 
of  July,  1885,  and  the  defendant  was  then  27  years  old.  It  does  not  appear 
that  before  that  date  he  said  or  did  anything  indicating  unsoundness  of  mind, 
nor  does  it  appear  that  at  any  subsequent  time  h6  gave  any  sign  whatever,  by 
word  or  deed,  of  insanity.  Prom  the  moment  of  the  commission  of  the  crime 
all  his  acts  and  conversations  were  perfectly  sane  and  rational.  Ue  at  once 
recognized  the  moral  quality  of  his  act,  and  was  perfectly  aware  that  he  had 
violated  the  law  and  was  liable  to  be  punished.  Down  to  the  trial  of  this  ac- 
tion it  does  not  appear  that  he  ever  claimed  that  he  killed  his  child  while  un- 
conscions  or  irrational,  or  laboring  under  any  delusion,  but  his  avowal  was 
that  be  had  done  it  in  a  passion.  Four  physicians  were  called  on  the  part  of 
the  defense,  who  testified  that  they  had  examined  the  defendant;  and,  in  an- 
swer to  an  hypothetical  question  assuming  such  facts  justified  by  the  evidence 
as  his  counsel  saw  fit  to  insert  therein,  stated  that  he  was  insane  at  the  date 
of  the  crime.  Four  physicians  were  called  upon  the  part  of  the  people,  who, 
in  answer  to  a  hypothetical  question  put  by  the  district  attorney  which  con- 
tained such  facts  justified  by  the  evidence  as  he  saw  lit  to  insert  therein,  tes- 
tified that  he  was  sane.  Tliere  was  thus  a  question  of  fact  as  to  tlie  defend- 
ant's sanity  for  the  jury;  and  with  their  determination  thereof,  based,  as  we 
believe,  upon  a  preponderance  of  the  evidence,  we  have  no  occasion  or  power 
to  interfere. 

It  appeared  that  the  crime  was  committed  when  the  defendant  was  in  a 
great  jiassion.  Upon  the  evidence  there  was  ground  for  claiming  that  there 
was  the  absence  of  that  deliberation  and  premeditation  which  are  the  neces- 
sary elements  of  the  crime  of  murder  in  the  first  degree.  But  it  was  not 
claimed  upon  the  trial  that  there  was  not  suflScient  evidence  of  the  presence 
of  these  elements  for  the  consideration  of  the  jury;  and  their  detoi-mination, 
justified  by  the  evidence,  also  concludes  us. 

During  the  progress  of  the  trial  numerous  exceptions  to  the  rulings  of  the 
court  were  taken  on  behalf  of  the  defendant.  We  have  carefully  examined 
and  considered  them  all,  and  we  agree  that  all  but  two  are  unfounded;  and 
as  to  the  two  only  there  is  difference  of  opinion  among  the  members  of  this 
court.    To  them,  therefore,  we  will  briefly  direct  attention. 

Among  the  expert  witnesses  called  on  behalf  of  the  people  to  give  evidence 
as  to  the  condition  of  the  defendant's  mind  at  the  time  of  the  crime  was  Dr. 
Bassett.  He  testified  that  for  six  months  preceding  the  trial  he  was  the  jail 
phjrsician,  employed  by  the  board  of  supervisors  of  the  county;  that,  as  such, 
he  had  medical  charge  of  all  the  prisoners  in  the  jail;  that  during  that  time 
he  examined  the  defendant  at  the  request  of  both  parties,  and  "kept  an  eye 
on  the  case, "  and  had  him  under  his  observation ;  that  he  assumed  the  obliga- 
tion of  attending  the  prisoners  in  the  jail,  and  "saw  to  the  defendant,  as  he 
did  to  the  others,  when  he  needed  it."  After  these  statements  the  court  re- 
marked to  the  district  attorney:  "You  cannot  give  any  testimony  based  upon 
any  fact  that  he  learned,  either  from  the  defendant  or  in  regard  to  the  defend- 
ant, at  any  time  when  the  relation  of  patient  and  physician  existed."  An 
hypothetical  question  was  then  stated  to  the  witness,  from  which  was  ex- 
cluded all  knowledge  which  he  had  of  the  defendant  personally,  and  which 
was  based  entirely  upon  facts  which  occurred  before  the  defendant  came  to 
the  jail,' concluding  as  follows:  "Assuming  those  facts  to  be  proved,  and 
without  any  reference  to  anything  except  those  stated,  was  this  man,  if  he 
did  the  act,  sane  or  insane  at  the  time  he  committed  that  act?"  This  question 
v/as  objected  to  on  the  part  of  the  defendant  because  the  witness  held  the  con- 
fidential relation  of  physician  and  patient;  that  it  is  practically  impossible  to 
eliminate  the  position  in  which  he  stands,  and  decide  upon  a  question  in  this 
case;  and  the  question  put  is  in  this  case,  as  they  claim,  upon  the  facts  in  this 
case,  and  therefore  that  the  testimony  of  this  witness  is  incompetent  and  im- 
proper.   The  objection  was  overruled,  and  the  witness  answered,  "Sane."    ■ 
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It  is  claimed  that  this  question  and  answer  were  incompetent  under  section 
834  of  the  Code,  wliicb  provides  as  follows:  "A  person  duly  authorized  to 
practice  physic  or  surgery  shall  not  be  allowed  to  disclose  any  information 
whicdi  he  acquired  in  attending  a  patient  in  a  professional  capacity,  and  which 
was  necessary  to  enable  him  to  act  in  that  capacity."  When  a  party  seeks  to 
exclude  evidence  under  this  section,  the  burden  is  upon  him  to  bring  the  case 
within  its  purview.  He  must  make  it  appear,  if  it  does  not  otherwise  appear, 
that  the  information  which  he  seeks  to  exclude  was  such  as  the  witness  ac- 
quired in  att<>nding  the  patient  in  a  professional  capacity  not  only,  but  be  must 
also  show  that  it  was  such  as  was  necessary  to  enable  him  to  act  in  that  ca- 
pacity. Edington  v.  Mtna  Life  Ins.  Co.,  77  N.  Y.  5(54.  Here  there  was  no 
proof  that  the  defendant  was  at  any  time  sick  during  the  six  months  in  which 
the  witness  was  the  jail  physician,  or  that  the  witness  ever  attended  or  pre- 
scribed for  him  as  a  physician,  or  that  he  derived  any  of  the  information  upon 
which  the  question  or  answer  thereto  could  be  based  while  attending  him  aa 
a  physician.  It  was  assumed  by  the  defendant's  counsel  and  by  the  court  that 
the  mere  fact  that  the  witness  was  the  jail  physician  created  the  relation  of 
patient  and  physician  between  him  and  the  defendant,  and  that  the  mere  ex- 
istence of  that  relation  was  sufficient  to  exclude  evidence.  But  the  assump- 
tion by  the  court  was  beneQcial  rather  than  harmful  to  the  defendant.  It  re- 
stricted the  examination  of  the  witness,  and  embarrassed  him  in  giving  his 
evidence.  An  erroneous  ruling  in  defendant's  favor  could  not  render  incom- 
petent evidence  which  in  its  nature  was  competent,  and  the  case  is  like  that 
of  a  correct  decision  made  by  a  judge  under  a  misconception  of  the  law.  It 
does  not  appear,  and  cannot  be  inferred,  that  the  defendant,  in  consequence 
of  this  erroneous  assumption,  omitted  to  prove  anything  which  he  otherwise 
could  or  would  have  proved. 

The  inquiry  related  to  the  condition  of  the  defendant's  mind  at  the  time  of 
the  commission  of  the  crime,  about  11  months  before  the  trial,  and  not  to  any- 
thing which  occurred  or  appeared  during  the  time  he  was  confined  in  the  jaU; 
and  the  witness  was  not  asked  to  testify  as  to  the  mental  condition  of  the  de- 
fendant while  in  the  jail,  or  to  disclose  any  information  he  acquii-ed  while  he 
was  there.  He  did  not  in  fact  disclose  any  such  information,  and  it  is  utterly 
impossible  for  us  to  perceive  bow  the  evidence  of  the  witness  could  have  been 
excluded  under  that  section.  It  is  true,  he  said  it  was  very  questionable 
whether  be  could  exclude,  in  answering  tlie  hypothetical  question,  the  knowl- 
edge which  be  bad  obtained  of  the  defendant  while  in  the  jail,  and  that  he 
was  unwilling  to  say,  in  giving  his  opinion  as  to  the  condition  of  the  defend- 
ant's mind  at  the  time  of  tlie  commission  of  the  crime,  that  lie  could  eliminate 
from  his  mind  such  knowledge.  But  he  nowhere  in  his  evidence  intimated 
that  he  had  any  knowledge  wliich  he  had  obtained  from  the  prisoner  while  at- 
tending him  in  a  professional  capacity,  or  that  he  had  received  any  informa- 
tion whatever  from  him  which  was  necessary  to  enable  him  to  attend  him  as 
a  physician,  or  that  he  ever  prescribed  for  him  as  a  physician.  The  hypothet- 
ical question  was  therefore,  in  any  view  of  the  case,  a  competent  question  to 
put.  It  does  not  appear  that,  in  answering  it,  the  witness  took  into  consid- 
eration any  improper  elements;  and,  if  he  was  influenced  by  the  knowledge 
he  acquired  of  the  defendant  by  seeing  him  in  the  jail,  that  circumstance  did 
not  render  his  evidence  incompetent.  He  was  not  bound  to  eliminate  from 
his  mind  that  knowledge  in  ans'wering  the  question;  and,  even  if  iie  could 
not,  that  did  not  render  his  answer  incompetent.  A  proper  question  having 
been  put  and  answered,  the  court  was  not,  upon  anytldng  appearing  in  the 
record,  bound  to  strike  it  out.  The  objection,  therefore,  to  the  evidence  given 
by  Dr.  Bassett,  and  the  rulings  of  the  court  in  reference  thereto,  present  no 
error  requiring  the  reversal  of  this  judgment. 

The  object  of  the  section  referred  to  was  to  prevent  the  disclosure  by  a 
physician  of  his  patient's  ailments  and  infirmities,  and  it  may  be  queried 
whether  it  makes  him  incompetent  to  testify  that  his.  patient  was  £r«e  txwa. 
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disease  of  any  kind;  and  was  not  Dr.  Bassett,  therefore,  competent,  under 
any  view  of  the  case,  to  testify  that  the  defendant  was  not  insane,  but  sane? 
And  when  the  defendant  called  experts,  who  had  examined  him,  to  testify  as 
to  his  mental  condition,  and  to  show  that  be  was  insane,  did  he  not  waive  his 
privilege  under  the  section  referred  to,  and  throw  open  the  inquiry  as  to  his 
mental  condition?  In  other  words,  can  a  party,  himself  upon  a  trial,  expose 
his  ailments,  and  make  them  the  subject  of  inquiry,  and  then  object  that  his 
physician  shall  tell  anything  he  knows  about  them?  We  do  not  deem  it  im- 
portant to  answer  these  questions  at  this  time,  and  leave  tkem  to  be  solved 
when  the  exigencies  of  some  future  case  way  require  it. 

The  defendant's  wife  was  called  as  a  witness  in  his  behalf,  and  testified, 
among  other  things,  that,  the  night  before  the  commission  of  the  crime,  the 
defendant  came  home  at  9  o'clock,  sick  at  his  stomach,  and  with  a  severe 
headache;  that  be  undressed,  and  went  to  bed,  and  that  she  put  a  board  at 
the  foot  of  the  bed,  so  that  he  could  press  his  feet  against  it,  while  bis  head 
would  be  against  the  head-board,  and  that  belay  there  for  hours.  On  her 
eross-examination  her  attention  was  called  to  a  time  when  the  district  attorney 
and  one  Morrills  were  present  with  her  at  the  court-house,  and  she  testified 
that  she  recollected  having  a  conversation  there.  She  was  then  asked  ques- 
tions and  gave  answers  as  follows:  "Did  you  say  to  Mr.  Barber,  [the  district 
attorney,]  in  the  presence  of  Mr.  Morrills,  that  you  had  never  seen' anything 
strange  or  unusual  in  John's  conduct?  Anstcer.  I  don't  remember  of  saying 
so.  Question.  And  that  he  was  not  affected  by  the  ball  play?  A.  I  never 
said  so.  Q.  And  that  he  went  to  sleep  as  usual  the  night  before  the  homicide, 
and  ate  as  usual?  A.  No,  sir;  I  did  not  say  that,  as  I  remember,  because  it  is 
not  true.  I  don't  remember  of  saying  it."  Her  attention  was  then  called  to 
another  occasion,  the  day  after  the  commission  of  the  crime,  when  the  distilct 
attorney,  Mr.  Fairchild,  and  Mr.  Sweet  were  present;  and  she  was  asked 
questions  and  gave  answers  as  follows:  "Question.  Did  you  say  then  to  the 
district  attorney,  in  the  presence  of  Mr.  Fairchild  and  Mr.  Sweet,  that  you 
bad  never  seen  anything  strange  or  unusual  in  John's  conduct?  Answer.  I 
do  not  think  I  said  so.  Q.  That  he  went  to  bed  as  usual  the  night  before? 
A.  I  did  not  say  so,  for  it  was  not  true.  Q.  You  deny  now  that  you  said  to 
Mr.  Barber  that  he  went  to  bed  tlie  night  before  and  slept  as  usual?  A.  I 
don't  remember  talking  to  Mr.  Barber  the  next  day.  I  remember  talking  to 
him  in  his  office  in  January.  Q.  Did  you  say  that  to  him  there?  A.  No;  I 
don't  believe  I  did.  Q.  You  didn't  say  anything  of  the  kind?  A.  I  don't 
believe  I  said  so  at  all." 

Mr.  Sweet  was  subsequently  called,  and  testified  that,  on  the  occasion  re- 
ferred to  on  the  cross-examination  of  Mrs.  Schuyler,  when  he,  Fairchild,  and 
the  district  attorney  were  present,  the  day  after  the  commission  of  the  crime, 
she  stated  that  she  never  saw  anything  peculiar  in  her  husband  before  that 
time;  and  he  was  asked  this:  "Question.  Did  she  say  that,  the  evening  before, 
he  came  home,  went  to  bed  as  usual,  slept  all  night,  so  far  as  she  knew?" 
And  he  answered:  "Yes,  sir;  she  did."  This  question  and  answer  were  not 
objected  to.  Subsequently  Fairchild  was  called  as  a  witness;  and,  his  atten- 
tion being  called  to  the  interview  with  Mrs.  Schuyler  the  day  after  the  hom- 
icide, he  was  asked  this  question  by  the  district  attorney:  "Did  she  there  say 
to  us  that  Mr.  Schuyler  went  to  bed  about  9  f.  u.  the  preceding  evening  in 
his  usually  healthy  condition,  and  slept  all  night,  so  far  as  she  knew?"  This 
was  objected  to  by  the  defendant  as  improper  and  incompetent,  and  that  there 
was  no  ground  laid  for  the  contradiction  of  Mrs.  Schuyler,  and  any  statements 
she  then  made  could  not  be  binding  upon  or  used  against  the  defendant.  The 
ol>iection  was  overruled,  and  the  witness  answered:  "She  did."  Morrills  was 
ealled  as  a  witness,  and,  his  attention  being  directed  to  the  interview  with 
Mrs.  Schuyler  when  the  district  attorney  was  present,  was  asked  this  question: 
"Did  she  say  to  me,  [the  district  attoruey,]  in  your  presence,  on  that  day, 
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that  she  had  never  seen  anything  strange  or  unusual  in  John's  conduct?" 

This  was  objected  to  by  the  defendant's  counsel  as  incompetent  and  improper. 
The  objection  was  overruled,  and  the  witness  answered:  "I  think  she  said  she 
bad  not,  more  than  he  had  headaches  once  in  a  while.  She  spoke  about  that." 
He  was  then  asked  this  question:  "Did  she  say  that  he  went  to  bed  and  slept 
as  usual  the  night  before  the  homicide?"    And  he  answered,  "Ithinkshedid." 

In  the  examination  of  these  witnesses.  Sweet,  Fairchild,  and  MorrUls,  no 
error  was  committed.  Tlie  evidence  was  given  merely  for  the  purpose  of  con- 
tradicting and  discrediting  Mrs.  Schuyler.  She  had  testified,  on  her  direct 
examination,  that  the  defendant  came  home,  the  night  before  the  crime,  sick; 
that  he  undressed  and  went  to  bed ;  and  tliat  she  put  a  board  at  the  foot  of  the 
bed,  so  that  he  could  press  his  feet  iigainst  it,  with  his  head  against  the  liead- 
Loiud,  and  tliat  he  lay  there  for  hours.  The  object  of  the  district  attorney 
was  to  show  that  she  had  made  statements  out  of  court  at  variance  with  this 
evidence,  and  the  object  of  her  cross-examination  was  to  show  that  she  liad 
stated  out  of  court  that,  instead  of  going  to  bed  in  that  unusual  manner,  he  went 
to  bed  as  usual  the  night  before  and  slept  as  usual.  After  she  had  substan- 
tially denied  making  such  statements,  or  any  statements  of  that  kind,  ttiese 
witnesses  were  called  for  tlie  purpose  of  contradicting  her,  and  we  tliink  no 
error  was  committed  in  receiving  tlieir  evidence.  That  evidence  went  no 
further  than  her  examination  fairly  justified,  and  it  was  a  proper  contradiction 
of  what  she  had  testitied  to. 

Upon  the  whole  case  we  do  not  believe  that  any  error  was  committed  upon 
the  trial  prejudicial  to  the  defendant,  and  the  judgment  should  be  affirmed. 

Bafaixo,  J.,  (dissenting.)  The  atrocity  of  the  act  committed  by  the  pris- 
oner was  such  as  necessarily  to  excite  the  indignation  of  the  jury  as  well  as  of 
the  court;  but  its  unnatural  character,  in  view  of  the  previous  character  of 
the  man  as  a  quiet  and  peaceable  person,  and  of  his  affection  for  his  child, 
render  it  difficult,  if  not  impossible,  to  conceive  that  he  could  have  been,  at 
the  time,  so  far  in  possession  of  his  faculties  as  to  be  capable  of  the  delibera- 
tion which  by  our  statute  is  made  an  essential  element  of  the  crime  of  mur- 
der in  the  first  degree.  There  was  undoubtedly  sufficient  evidence  of  the  in- 
tent to  kill,  and  sufficient  also  to  satisfy  the  former  statutory  requiremrait  of 
premeditation;  but  in  view  of  the  conceded  facts,  and  of  the  position  taken 
by  the  prosecution,  no  case  was  made  for  the  submission  to  the  jury  of  the 
question  of  deliberation.  The  evidence,  as  well  as  the  claims  of  the  prose- 
cuting attorney,  rebut  the  idea  that  the  prisoner  deliberately  premeditated  and 
intended  the  death  of  his  child,  and  clearly  characterize  the  act  as  one  of  mo- 
mentary frenzy  resulting  either  from  temporary  insanity,  or  anger  working 
on  an  enfeebled  brain  to  sucli  a  degree  as  to  render  the  patient  incapable, 
for  the  moment,  of  deliberating  or  exercising  his  reasoning  powers.  His  con- 
duct and  exclamations  after  he  had  recovered  from  his  paroxysm,  and  which 
were  put  in  evidence  by  the  prosecution,  show  that  in  the  commission  of  the 
act  tie  did  violence  to  his  own  nature  and  affections.  His  lamentations  over 
the  death  of  his  inno<.'ent  child,  the  manner  in  which  they  were  expressed,  so 
soon  after  the  commission  of  the  fearful  deed,  his  anxiety  that  the  punish- 
ment which  he  supposed  that  he  merited  should  not  be  deferred,  all  show  (and 
this  is  tlie  evidence  on  the  part  of  the  prosecution)  that  he  was  not  himself 
when  he  committed  the  act,  and  that  he  condemned  himself  as  soon  as  be  re- 
turned to  consciousness.  No  intoxication  is  claimed  by  the  prosecution,  or 
could  be  claimed. 

The  claims  of  the  prosecution  on  the  trial,  as  shown,  not  only  by  the  ex- 
amination of  the  witnesses,  but  as  summarized  in  the  charge  of  the  judge, 
were  in  accordance  with  what  the  prisoner  said  to  his  intimate  friend,  Ralph 
Murdock,  when  at  the  hotel  after  the  arrest:  "Balph,  don't  be  down  on  m« 
for  this.    It  was  done  in  a  passion,  and  what's  done  can't  be  undone."    The 
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learned  judg6,  in  charging  the  jury,  stated  the  claims  made  by  the  prosecutioa 

and  the  defense.  The  defense  claimed  that  the  pallor  of  the  prisoner  was  one 
of  the  evidences  of  his  insanity.  The  judge  stated  to  the  jury  that  it  was 
clai  m  ed  by  the  prosecution  that  the  prisoner,  at  the  time,  "  was  angry ;  that  be 
was  pale  from  anger;  that  the  expression  of  his  eyes  and  bis  demeanor  were 
from  anger;  that  all  the  symptoms  and  appearances  established  by  the  evi- 
dence  in  the  case  were  the  symptoms  of  anger  rather  than  those  of  insanity. " 

Assuming  this  to  be  all  true,  as  claimed  by  the  prosecution,  taken  in  con- 
nection with  tlie  undisputed  testimony  of  Sweet,  that  between  the  time  of  the 
hist  provocation,  which  appears  to  have  incensed  the  prisoner,  when  he  re- 
entered the  wond-shed,  and  the  time  when  lie  reappeared  holding  the  child  by 
its  ankles,  and  dashed  its  liead  upon  the  block,  not  more  than  four  or  five  sec- 
onds elapsed;  tliat  it  all  happened  while  his  wife  was  walking  away  from  the 
wood-shed  towards  the  road,  and  had  proceeded  but  a  very  short  distance, 
that  the  prisoner  was  pale  from  anger;  and  considering  these  circumstance 
in  connection  with  the  other  evidence  on  the  part  of  the  prosecution, — ^is  it  pos- 
sible to  say  that  the  evidence  was  such  as  to  authorize  a  verdict  of  delibera- 
tion and  premeditHtion,  or  even  the  submission  of  that  question  to  the  jury? 
A  man  pale  with  rage  seizes  on  the  instant  his  favorite  child,  of  tender  years, 
and  publicly,  in  the  presence  of  his  wife  and  neighbors,  brutally  daslies  its 
head  against  a  block,  and  immediately  afterwanls  realizes  what  he  has  done, 
invokes  death  as  the  proper  punishment  for  his  crime,  and  pathetically  laments 
the  death  of  his  child;  and  this,  a  man  of  ordinarily  quiet  and  peaceable  dis- 
position. If  these  facts  do  not  indicate  temporary  insanity  in  a  person  whose 
physical  condition  is  sucli  as  to  render  him  susceptible  to  such  a  paroxysm, 
they  at  least  show  such  a  momentary  suspension  of  his  moral  faculties  and 
reasoning  powers  as  to  render  him,  for  the  time,  incapable  of  that  delibera- 
tion wliich  the  law  demands  that  the  prpsecution  should  establish.  But, 
Strange  to  say,  that  point  was  not  taken  on  the  part  of  tlie  defense,  and  no  ex- 
ception raising  it  is  contained  in  the  case.  This  court  is  consequently  power- 
less to  correct  any  error  wliich  may  have  been  committed  in  that  regard;  and 
although,  in  my  opinion,  a  conviction  of  murder  in  the  first  degree  was  not 
justifli'd  under  the  conceded  facts,  and  the  verdict  should  have  been  in  the 
second  degree,  irrespective  of  the  defense  of  insanity,  tlie  only  remedy  for  this 
error  rests  with  the  executive. 

With  regard  to  the  defense  of  insanity,  the  evidence  was  such  as  would 
have  justified  a  finding  eitlier  way.  Consequently  the  verdict  of  the  jury  is 
conclusive  upon  this  court  unless  some  of  the  exceptions  taken  by  the  defense 
are  sustained.  In  my  judgment,  under  the  circumstances  of  this  case,  these 
exceptions  should  be  considered  with  careful  attention, — not  because  there  is 
anything  in  the  case  which  should  incline  us  favorably  towards  the  prisoner, 
but  because,  in  ray  judgment,  at  least  his  conviction  ot  murder  in  the  first 
degree  is  not  warranted  by  the  present  statute,  and  if  any  legal  ground  exists 
for  having  iiim  retried,  and  a  proper  verdict  rendered,  it  should  be  made  avail- 
able. 

One  of  the  four  phj^sicians  examined  as  experts  on  the  part  of  the  prosecu- 
tion. Dr.  Bassett,  was  the  physician  employed  in  the  jail  wliere  the  prisoner 
was  confined  after  his  arrest  for  the  homicide,  and  it  was  his  duty  to  attend 
and  prescribe  for  the  prisoners  when  ill.  He  had  never  known  the  prisoner 
before,  and  did  not  know  his  antecedents,  upon  which  the  physicians  called 
by  the  defense  had  predicated  their  opinion  that  the  prisoner's  brain  wiis  dis- 
eased. Dr.  Bassett  testified  tliat  he  had  been  for  42  yeara  a  physician  and 
surgeon,  and  had  examined  the  prisoner  while  in  jail,  commencing  about  the 
first  of  December,  (six  months  after  the  homicide,)  and  had  kept  his  eye  on 
the  case  ever  since;  that  he  was  the  physician  of  the  jail,  appointed  in  No- 
vember, and  had  acted  as  such  down  to  the  time  of  the  trial ;  that  he  saw  to 
the  prisoner  whenever  he  needed  it,  as  be  did  to  the  other  prisonei-s;  that  he 
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assumed  the  obligation  of  attending  to  those  patients  in  the  Jail;  ttiat  the 
prisoner  was  one  of  them,  whenever  he  required  attendance;  and  that  that 
relation  still  existed.  Thereupon  the  prisoner's  counsel  objected  to  any  testi- 
mony of  tlie  witness,  and  the  conrt  instructed  him  that  he  could  not  give  any 
testimony  based  upon  any  fact  that  he  learned  either  from  the  prisoner,  or  in 
regard  to  him,  at  any  time  when  the  relation  of  patient  and  physician  existed. 
The  district  attorney  then  naked  the  following  question:  "QuesHon.  Elimi- 
nating from  your  answer  all  consideration  of  any  evidence  tliat  you  obtained 
as  to  his  condition  from  any  talk  with  him,  or  from  anything  that  you  oi}- 
served  in  him  when  you  were  attending  him  at  Jail  physician,  you  may  state 
is  he  sane  or  insane."  This  question  being  objected  to,  the  court  asked  the 
witness:  "Is  it  possible  for  you  to  eliminate  tlie  knowledge  you  have  ol>- 
tained  there?"  The  witness  answered:  "It  is  very  questionable."  The  court 
then  said:  "I  guess  we  will  not  take  the  evidence.  I  don't  believe  he  can  do 
it. "  The  district  attorney  then  asked  him  whether  be  could,  and  the  witness 
answered  that  he  was  not  willing  to  say  that  he  could  separate  the  two;  that 
it  intermingled  in  such  a  way  that  he  cUd  not  think  he  could  separate  them. 
The  district  attorney  then  read  to  the  witness  a  long  hypothetical  question  of 
five  printed  pages,  different  from  that  which  had  been  asked  of  the  witnesses 
for  the  defense,  and  asked  him  to  throw  out  of  the  case  everything  except  the 
facts  which  he  there  assumed  to  be  proved;  and,  after  reading  the  question, 
asked  the  witness:  "Assuming  those  facts  to  be  proved,  and  without  any  ref- 
erence to  anytliing  except  those  stated,  was  this  man,  if  he  did  the  act,  sane 
or  insane  at  the  time  he  committed  that  act?"  This  question  was  objected  to 
on  the  ground  tiiat  it  assumed  facts  not  proved,  specifying  them;  also  l>ecause 
the  witness  held  the  confidential  relation  of  physician  and  patient,  and  it  was 
practically  impossible  to  eliminate  the  information  obtained  in  that  relation. 
The  court  overruled  the  objection,  and  allowed  the  question,  and  the  witness 
answered,  "Sane."  Being  cross-examined,  the  witness  stated  that  bethought 
it  was  a  practical  impossibility  for  him  to  eliminate  from  his  own  mind  the 
convictions  formed  as  the  physician  of  the  prisoner,  and  thus  answer  the  hy- 
pothetical question.  Being  reminded  that  he  had  answered  it,  he  said  that, 
when  it  was  ruled  that  he  should  answer,  he  supposed  that  he  must  answer; 
that  he  withdrew  his  answer,  and  did  not  wish  it  to  be  treated  as  an  answer. 
The  district  attorney  objected,  and  the  court  held  that  it  could  not  strike  out 
the  answer,  and  the  prisoner's  counsel  excepted. 

I  think  the  substance  of  the  statement  of  the  witness  Was  that  it  was  im- 
possible for  him  to  answer  the  hypothetical  question  without  being  influenced 
in  his  answer  by  the  convictions  he  had  formed  while  attending  the  prisoner 
as  his  physician;  tliat  consequently  his  testimony  had  been  based  in  part  upon 
what  he  had  thus  learned;  and  that,  when  this  was  made  to  appear  by  the 
cross-examination,  the  judge  erred  in  holding  that  he  could  not  strike  out  the 
answer  which  the  witness  had  given,  as  he  supposed,  under  compulsion,'  and 
that  the  court  not  only  had  the  power  to  strike  it  out,  but  ought  to  have  done 
so.  The  witness  was  the  most  experienced  physician  examined  in  the  case, 
and  his  testimony  must  have  had  great  weight  with  the  jury. 

The  ruling  of  the  trial  judge  is  sought  to  be  sustained  on  the  ground  that 
it  was  not  distinctly  proved  that  the  witness  had  attended  the  prisoner  as  his 
physician.  I  do  not  think  that  this  is  a  fair  criticism.  There  was  no  sug- 
gestion, even  upon  the  trial,  of  any  such  ground.  If  there  had  been,  then  the 
proof  on  this  point  could  have  been  made  still  more  explicit  than  it  was;  for 
Dr.  Babbitt,  the  predecessor  of  Dr.  Bassett  as  jail' physician,  and  who  acted 
as  such  during  the  first  five  months  of  the  prisoner's  confinement,  stated  that 
he  prescribed  for  the  prisoner  several  times,  and,  like  others,  considered  him 
his  patient.  Dr.  Bassett  testified  that  he  saw  to  the  prisoner  whenever  be 
needed  it,  as  he  did  to  the  other  prisoners ;  that  be  assumed  the  obligation  of 
attending  those  patients  in  the  jidl — and  the  prisoner  was  one  of  them — when- 
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ever  thej  required  attendance,  and  that  relation  still  existed.  The  objection 
was  placed  on  the  express  ground  that  the  confidential  relation  of  patient  and 
physician  existed  between  the  prisoner  and  Dr.  Bassett,  and  this  was  in  no 
way  disputed;  but,  on  the  contrary,  the  district  attorney  in  bis  question  as- 
sumed that  that  relation  existed,  for  he  asked  the  witness  to  eliminate  from 
his  mind  information  obtained  by  Dr.  Bassett  while  he  was  attending  him  as 
physician;  and  the  court  also  assumed  and  held  that  the  relation  had  been  suf- 
ficiently proved, — first  by  excluding  the  examination  of  Dr.  Bassett,  and  next 
by  asking  him  whether  it  was  possible  for  him  to  eliminate  the  knowledge 
thus  obtained,  and  at  first  excluding  the  witness  on  the  ground  that  the  court 
did  not  believe  that  he  could  eliminate  the  privileged  matter.  After  all  this 
it  would  have  been  idle  for  the  prisoner's  counsel  to  go  into  details  to  show 
that  Dr.  Bassett  had  attended  the  prisoner  as  his  physician, — a  fact  which  ap- 
peared  to  be  conceded  by  court  and  counsel.  It  would  be  very  unfair  to  de- 
prive the  prisoner  of  the  benefit  of  bis  objection  on  the  ground  that  he  had 
not  been  sufficiently  definite  in  his  proof  of  the  fact  thus  assumed  and  con- 
ceded. 

I  think  there  was  also  error  in  the  admission  of  the  question  to  George  W. 
Fairchild,  a  newspaper  editor,  who  had  testified  that  he  went  with  the  district 
attorney,  Mr.  Barber,  to  Mr.  Sweet's  house  to  see  the  prisoner's  wife,  and 
there  had  a  talk  with  her  in  presence  of  Mr.  Sweet.  The  district  attorney 
then  asked  the  witness  the  following  question:  "Did  she  then  say  to  us 
that  Mr.  Schuyler  went  to  bed  about  nine  p.  M.  the  preceding  evening  in  his 
usual  healthy  condition,  and  slept  all  night,  as  far  as  she  knew?"  The  pris- 
oner's counsel  objected  to  this  question  as  improper,  incompetent,  and  that  no 
ground  had  been  laid  for  the  contradiction  of  Mrs.  Schuyler,  or  any  statements 
she  made  there,  and  that  they  could  not  be  binding  upon  or  used  as  evidence 
against  the  prisoner.  The  objection  was  overruled,  the  defendant  excepted, 
and  the  witness  answered,  "She  did."  I  think  this  exception  was  well  taken. 
The  only  ground  laid  for  the  question  as  a  contradiction  was  in  the  question 
to  Mrs.  Schuyler,  "Did  you  say  to  Mr.  Barber,  in  the  presence  of  Mr.  Fair- 
child  and  Mr.  Sweet,  that  he  went  to  bed  as  usual  the  night  before?"  to  which 
she  made  a  negative  answer.  A  contradiction  of  that  answer  would  not  have 
been  very  material;  but  the  statement  as  testified  to  by  the  witness,  and  as  r©. 
cited  in  the  question,  was  a  very  material  contradiction,  and  entirely  diSer- 
ent  from  that  as  to  which  she  had  been  asked  on  her  cross-examination.  She 
had  testified  to  his  severe  headache  that  night,  and  her  arranging  a  board 
against  which  to  brace  himself  so  as  to  press  bis  head  against  the  head-board 
of  the  bed,  and  other  facts  quite  Inconsistent  with  his  then  being  in  his  usual 
health,  and  she  had  not  been  asked  as  to  any  statements  in  regard  to  the  state 
of  his  health  when  he  went  to  bed.  The  prisoner's  wife  was  a  very  important 
witness  In  his  behalf,  and  many  facts  depended  upon  her  testimony  alone. 
Any  impeachment  of  her  credibility  was  therefore  highly  prejudicial  to  the  de- 
fense. 

For  the  errors  pointed  out  I  think  there  should  be  a  new  trial  on  which  the 
degreef  of  the  crime  may  be  considered. 

Andrews,  J.,  concurs. 

(108  N.  T.  661) 

ANDBBSOM  «.  OONTINBNTAI.  ISB.  CO.' 
(OouTt  of  Appealt  of  New  York.    June  28,  1887.) 
Appsal — HonoH  fob  Rxabqumbht — Pbactiob. 

Upon  motion  for  reargunient  the  motion  papers  should  besnfflclent  toenablethe 
court  to  detertuine  whether  its  decision  requires  coiiectioxi  in  any  respect.    A  jndg- 

'See  31  Han,  633. 
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ment  haying  been  reversed,  and  a  new  trial  granted  on  a  dissenting  opinion  at  gen- 
eral term,  if  it  is  claimed  tliat  there  are  expressions  In  that  opinion  which  may  em- 
barrass the  parties  on  the  new  trial,  and  a  rearguineiit  is  asked,  the  case  on  appeal 
containing  the  opinion  at  general  term  should  be  furnished. 

On  motion  fur  reargument.  Ko  opinion  was  written  on  the  original  de- 
cision of  the  case. 

Butler,  Stillman  &  Hubbard,  for  appellant.  Mitchell  A  Mitchell,  for  re- 
spondent. 

Frb  Cubiah.  This  case  was  decided  at  Albany  in  April  last,  and  the 
judgment  was  reversed  and  a  new  trial  granted  on  the  dissenting  opinion  of 
Davis,  J.,  at  general  term.  Neither  a  copy  of  that  opinion,  nor  a  copy  of 
the  case,  is  furnished  on  this  motion,  and  we  have  them  not  now  before  us. 
It  is  said  that  there  are  some  expressions  in  the  opinion  which  may  embar- 
rass the  plaintiff  on  the  new  trial  ordered.  We  considered  that,  in  the  main, 
the  opinion  was  correct.  According  to  our  memory.  Judge  Davis  said  tliat 
there  was  no  time  when  the  defendant  could  have  miiintained  an  action 
against  the  plaintiff  for  the  premium  after  the  risk  had  terminated,  or  some- 
thing to  that  effect.  The  motion  papers  should  be  sufflcient  to  enable  us  to 
determine  whether  our  decision  requires  correction  in  any  respect.  We 
ought  not  to  be  supposed  to  carry  about  with  us,  after  decision,  the  papers  in  the 
numerous  cases  which  have  been  argued.  The  case  on  appeal,  containing  the 
opinion  at  general  term,  should  have  been  furnished.  On  the  papers  now  pre- 
sented, we  see  no  reason  for  changing  our  decision,  nor  can  we  perceive  any 
theory  upon  wtiich  the  plaintiff  can  recover  on  the  facts  appearing  on  the 
first  trial.     The  motion  should  be  denied. 

(All  concur.) 

aot  N.  Y.  «71) 

Feoflb  ex  rel.  Chttrcb  op  the  Holt  Comhttnion  v.  Assbssobs  of  the 

Town  of  Ubbemsbubgh.' 

{Court  of  Appeali  of  New  Tork.    July  1, 1887.) 

TaXATIOH— CSBTIOBA  BI . 

A  proceeding  by  certiorari  to  review  the  action  of  the  tax  assessors  in  refusing  to 
exempt  certain  property,  must  be  under  Mew  York  act  of  1880,  (chapter  269,)  and 
not  under  the  general  provisions  of  the  Code  of  Civil  Procedure. 

Appeal  from  general  term  supreme  court,  Second  departmen; 

The  relator  Is  a  religious  corporation  incorporated  under  the  laws  of  this 
state.  In  18tS2  it  became  the  owner  of  certain  real  estate,  known  as  "  Ashford 
Hill  Retreat,"  in  Westchester  county.  In  1886  it  presented  to  the  assessors 
of  Greensburgh  a  petition  praying  that  the  property  be  exempt  from  taxation 
on  the  ground  that  it  was  an  silmshouse.  The  petition  was  denied  by  the  as- 
sessors, and  the  property  assessed  for  taxation.  This  proceeding  by  certio' 
rari  was  then  commenced  under  the  provisions  of  title  2,  c.  16,  Code  Civil 
Proc.    The  proceedings  were  dismissed  atthe  general  term. 

John  B.  Pine,  for  relator  and  appellant.    M.  &.  Hart,  for  respondent. 

Pee  CiTBTAM.  We  are  of  opinion  that  the  act  of  1880  (chapter  269)  regu- 
lates the  review  of  assessments  in  towns,  cities,  and  villages  by  certiorari  and 
renders  inapplicable  to  such  cases  the  general  provisions  of  the  Code  which 
were  invoked  by  the  petitioner.  The  order  of  the  general  term  was  therefore 
right,  and  should  be  affirmed,  with  costs. 

(All  concur.) 

>  Affirming  43  Hon,  677. 
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a06  N.  T.  331) 

PBOFLE  9.  KiBLEB.' 
(Oourt  of  Appeab  df  Nan  Tork.    Jaly  1, 1887.) 

1.  Addltkbation — Salb  of  Milk — Ihtknt. 

Upon  a  trial  for  Uie  ofTense  of  selling  aiiult-erated  milk,  contrary  to  cliapter  183, 
XiSn-a  N.  Y.  1885,  as  amended  by  chapter  458,  Laws  N.  Y.  1885,  the  fact  of  the  sale  of 
milk  below  the  statutory  standard  beingestabltBhed,  an  absence  of  criminal  iutent 
on  the  part  of  the  accused  is  immaterial. 

2.  Nbw  Tsiai/ — Inbtroction — Matkbiahty. 

An  incorrect  construction  of  a  statute  by  the  court  in  its  charge  relating  to  astat« 
of  facts  nut  in  the  case  is  immaterial. 

Indictment  for  selling  adulterated  milk.    The  opinion  states  tlie  case. 
Giles  Stiltoell,  for  appellant.    Oeo.  T.  Quinby,  for  respondent. 

FmcH,  J.  The  appellant  was  convicted  for  selling  adulterated  milk  under 
the  provisions  of  chapter  183,  Laws  1885,  as  amended  by  chapter  458  of  that 
year.  Section  1  provides  that  "no  person  or  pei'sons  shall  sell  or  exchange, 
or  expose  for  sale  or  exchange,  any  unclean,  impure,  unhealthy,  adulterated,  or 
unwholesome  milk."  It  was  proved  that  one  Vandenburg,  on  August  25, 
1885,  purchased  at  defendant's  store  one  pint  of  milk,  which  was  shown  by  a 
chemical  analysis  to  have  contained  89.04  percent,  of  fluids  and  7.78  percent, 
of  milk  solids,  and  so,  falling  below  the  standard  fixed  by  the  act,  came 
within  its  definition  of  adulterated  milk.  There  was  no  dispute  about  these 
facts;  but  the  contention  of  the  defendant  is  that  he  was  not  allowed  to  show 
an  absence  of  criminal  intent,  or  go  to  the  jury  upon  the  question  whether 
it  existed,  but  was  condemned  under  a  charge  which  made  his  intent  to- 
tally immatprial,  and  his  guilt  consist  in  having  sold  the  adulterated  article 
whether  he  knew  it  or  not,  and  however  carefully  he  had  sought  to  keep  on 
band  and  sell  the  genuine  article. 

As  the  law  stands,  knowledge  or  intention  forms  no  element  of  the  offense. 
The  act  alone,  irrespective  of  its  motive,  constitutes  tiie  crime.  That  con- 
clusion was  necessarily  involved  in  our  decision  of  People  t.  Cipperly,  101 
N.  Y.  634.  4  N.  £.  Bep.  107,  and  37  Hun,  323.  On  the  trial  of  that  case  the 
■  question  was  directly  presented.  While  the  principal  defense  was  the  inva- 
lidity of  the  statute  upon  constitutional  grounds,  and  that  branch  of  the  con- 
test dwarfed  all  others  in  the  discussion,  it  was  nevertheless  true  that  the  de- 
fendant, by  offers  of  evidence  and  exceptions  to  rulings  and  to  the  charge,  in- 
sisted that  there  could  be  no  conviction  without  proof  of  a  criminal  intent, 
and  that  he  should  be  permitted  to  establish  an  innocent  purpose.  The  point 
was  presented  at  general  term.  If  well  taken,  it  was  ground  for  a  reversal; 
but,  while  tliat  tribunal  disagreed  upon  the  constitutional  question,  it  indi- 
cated no  doubt  about  the  other.  The  majority,  who  thought  the  law  invalid, 
construed  it  as  requiring  a  conviction  upon  proof  of  the  sale  of  milk  below  the 
standard,  "right  or  wrong,"  and  said  expressly  that  "thetestimony  that  tended 
to  show  that  he  was  careful,  honest,  and  innocent  in  this  transaction  ought 
to  have  been  considered,  and,  if  believed,  ouglit  to  have  resulted  in  his  ac- 
quittal; but  under  this  statute  such  evidence  can  have  no  weight."  The  jus- 
tice who  dissented  held  that  the  law  was  constitutional,  and  the  conviction 
should  be  afiSrmed, — a  conclusion  which  he  could  not  have  reached  if  the  ques- 
tion of  intent  had  been  erroneously  excluded.  That  dissenting  opinion  we 
adopted  on  the  appeal  to  this  court,  and,  reversing  the  general  term,  aiBrmed 
the  conviction.  The  wisdom  or  prudence  of  the  law  is  not  here  in  question. 
If  there  was'  any  reasonable  ground  to  doubt  its  meaning  in  the  face  of  its 
plain  language,  that  doubt  was  largely  founded  upon  a  possible  inference  from 
the  terms  of  section  14  of  the  act  of  1884,  (chapter  202,)  which  made  the  pio- 

1  Affirming  42  Hun,  662. 
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hibited  omissions  or  commissions  "presumptive  evidence  of  a  willful  intent" 
to  violate  tlie  different  provisions.  It  was  argued  that,  if  intent  was  imm»- 
terial,  the  presumption  raised  was  needless.  But  in  the  amendment  of  1885 
that  provision  was  omitted,  and  section  17,  c.  458,  enacted  tliat  the  simple 
omission  of  things  directed,  or  commission  of  things  prohibited,  should  be 
evidence  of  the  violation  of  ttie  act,  and  was  in  force  when  the  defendant 
made  the  sale  for  which  he  was  convicted.  There  remains  no  reasonable 
doubt  of  the  legislative  meaning;  and  the  constitutional  power  to  so  enact  we 
have  distinctly  alBrmed.  The  prudence  of  its  exercise  may  be  debatable,  but 
is  not  indefensible.  It  is  notorious  that  the  adulteration  of  food  products  has 
grown  to  proportions  so  enormous  as  to  menace  the  health  and  safety  of  the 
people.  Ingenuity  keeps  pace  with  greed,  and  the  careless  and  heedless  con- 
Bwners  are  exposed  to  increasing  perils.  To  redress  such  evils  is  a  plain  duty, 
but  a  difficult  task.  Experience  has  taught  the  lesson  that  repressive  meas- 
ures which  depend  for  their  efficiency  upon  proof  of  the  dealer's  knowledge, 
and  of  his  intent  to  deceive  and  defraud,  are  of  little  use,  and  rarely  accom- 
plish their  purpose.  Such  an  emergency  may  justify  legislation  which  throws 
upon  the  seller  the  entire  responsibility  of  the  purity  and  soundness  of  what 
be' sells,  and  compels  him  to  know  and  to  be  certain.  We  see  no  reason  to 
change  our  ruling  either  as  to  the  construction  of  the  act  or  its  constitution- 
ality. 

An  exception  was  taken  to  the  chargeof  the  court  construing  the  provision 
of  the  statute  relating  to  "skimmed  milk."  We  do  not  think  that  question 
was  in  the  case.  The  proof  on  the  part  of  the  prosecution  was  of  the  sale  of 
one  pint  of  milk  which  was  below  the  lawful  standard.  That  made  a  prima 
facie  case.  Why  the  milk  was  below  the  standard,  or  by  what  means  the  re- 
sult had  been  accomplished,  the  prosecution  were  not  bound  to  prove.  If  the 
effect  came  from  skimming  the  milk,  and  the  sale  was  within  the  exception 
of  the  statute,  that  was  matter  of  defense,  and  especially  for  the  reason  that 
the  fact,  if  it  existed,  was  one  peculiarly  within  the  knowledge  of  the  defend- 
ant, and  which  he  could  readily  prove  by  his  own  testimony.  But  he  gave  no 
such  evidence,  and  nothing  in  the  proof  raised  the  question  in  the  case.  The 
ruling,  therefore,  was  immaterial,  and  thedefendant  not  entitled  to  the  charge 
which  he  asked. 

The  judgment  should  be  affirmed. 

(All  concur,  except  Rafallo,  J.,  not  voting,  and  Peokhah,  J.,  absent.) 


(46  Ohio  St.  2S2) 

MTEB8,  Treasurer,  v.  Ssaberqbb. 
(Supremg  Oawt  of  Ohio.    June  7,  1887.) 

Tazatiok — What  Taxabi/B — Nor-Rbsidekt — "  Credits  " — Mobtoagb. 

A  loan  of  money  secured  by  mortage  on  real  estate  is  a  credit,  within  the  mean- 
ing of  the  statates  of  this  state  providing  for  tlie  taxation  of  property,  and,  where 
the  creditor  resides  in  another  state,  is  not  subject  to  taxation  in  tliis,  altboogh  tba 
securities  are  in  the  hands  of  an  agent  residing  here,  intrusted  by  the  terms  of  hit 
agency  with  the  collection  of  the  interest  and  principal  when  due,  and  its  trans- 
mission  to  the  creditor  when  collected. 

(8}fiabut  by  the  CburL) 

Error  to  circuit  court,  Knox  county. 

Adams  &  Iroitie,  for  plaintiff  in  error.  A.  R.  Mclntire,  tor  defendant  in 
error. 

By  the  Court.  The  action  below  was  a  suit  by  the  treasurer  of  the  county 
to  recover  of  the  defendant  the  sura  of  $445.06,  taxes  and  penalty  charged 
upon  the  duplicate  of  the  county  against  her  for  the  year  1882.  The  defend- 
ant, a  non-resident,  denied  her  liability  to  taxation  in  this  state.  The'facts 
were  substantially  as  follows:  Thedefendant  upon  her  marriage,  in  1879, 
became  a  non-resident  of  thestate;  residingfrom  that  time  with  her  husband. 
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Charles  Seaberger,  at  Chicago,  Illinois.  The  amount,  $17,000,  listed  for  tax- 
ation against  her,  was  the  sam  of  certain  loans  that  bad  been  made  for  her 
upon  mortg^ige  securities  in  the  county.  They  had  been  made  by  her  uncle, 
acting  as  her  agent,  previous  to  her  marriage.  After  her  marriage  he  con- 
tinued to  act  for  her  in  making  collections  of  principal  and  interest,  but  not 
otherwise.  He  had  no  power  to  make  investments.  He  was  required  by  his 
agency  to  transmit  the  coUections  as  soon  as  made.  He  made  no  investments 
for  her  after  her  marriage,  and,  as  required,  transmitted  the  coUections  as  soon 
as  made.  The  uncollected  securities,  however,  remained  in  his  hands  for  the 
purposes  of  the  agency,  as  just  stated.  The  common  pleas  court  rendered 
judgment  for  the  treasurer,  which,  on  a  proceeding  in  error,  was  reversed  by 
the  circuit  court,  and  judgment  rendered  for  the  defendant. 

The  judgment  of  thecircuit  court  is,  as  we  think,  right.  " Our  system  of  od 
valorem  taxation  has  uniformly  proceeded  upon  the  theory  that  tangible  prop- 
eity  is  to  be  taxed  according  to  the  law  of  the  place  where  it  is  situated,  ir- 
respective of  the  residence  of  its  owner;  while,  witli  equal  uniformity,  it  has 
proceeded  upon  the  theory  that  'credits,'  '  investments  in  bonds,'  'stocks,' 
etc.,  are  taxable  according  to  the  laws  of  the  place  where  their  owners  or  hold- 
era  reside."  Per  Welch,  J.,  in  WorthingUm  v.  Sebastian,  25  Ohio  St.  8. 
A  loiin  of  money  upon  mortgage  is  a  credit,  within  the  definition  of  the  sub- 
jects of  taxation  contained  in  section  27S0,  Rev.  St.,  being  a  legal  claim  for 
money,  not  included  in  the  definition  of  "money"  itself,  as  therein  defined. 
There  is,  as  we  think,  no  ground  for  saying  that  a  loan  of  money  secured  by 
an  ordinary  mortgage  is  "an  investment  in  bonds,"  within  the  definition  of 
Ibe  phrase  contained  in  the  section  just  cited.  The  definition  includes  only 
such  "evidences  of  indebtedness"  as  are  "issued"  by  incorporated  or  unincor- 
porated companies,  towns,  cities,  etc.  A  mortgage  may  be  made  and  deliv- 
ered, but  it  would  be  a  misuse  of  words  to  speak  of  it  as  issued,  in  the  sense 
that  a  bond  is  issued  by  a  company  or  municipality.  Hence  the  simple  fact 
that  the  securities  were  "held"  by  a  person  residing  in  this  state,  as  agent  of 
the  owner,  is  not  material,  unless  it  be  so  in  connection  with  some  other  sub- 
ject of  taxation.  ITor  does  the  fact  that  the  definition  of  "personal  property" 
is  made  to  include  "money  loaned  on  pledge  or  mortgage  of  real  estate,  al- 
though a  deed  or  other  instrument  may  have  been  given  for  the  same,  if  be- 
tween the  parties  the  same  is  considered  as  security  merely,"  (section  2730, 
Sev.  St.,)  affect  the  question  here  presented.  The  same  clause  is  inserted  in 
section  2734,  Bev.  St.,  and  is  intended  to  circumvent  any  mere  shift  of  the 
kind  to  avoid  taxation.  It  was  not  intended  to  make  money  so  loaned  taxa- 
ble as  tangible  personal  property.  The  effect  olt  the  provision  is  to  make  a 
loan  of  money  secured  by  a  deed,  absolute  on  its  face,  taxable  as  a  loan  secured 
In  any  other  form. 

A  loan,  then,  of  money  secured  by  mortgage  in  any  fonn,  is  to  be  taxed  as 
other  credits  in  this  state.  The  subjects  of  taxation  are  enumerated  in  sec- 
tion 2731,  Rev.  St.  The  language  is  as  follows:  "All  property,  whether  real 
or  personal,  in  this  state,  and  whether  belonging  to  individuals  or  corpora- 
tions; and  all  moneys,  creditSi  investments  in  bonds,  stocks,  or  otherwise,  of 
persons  residing  in  this  state,— shall  be  subject  to  taxation."  The  first  clause 
evidently  embraces  all  tangible  property,  real  or  personal,  situated  in  this 
state,  irrespective  of  the  residence  of  the  owner;  and  the  second  clause  em- 
braces all  intangible  property  of  persons  residing  in  this  sfcite,  irrespective  of 
where  the  subject  of  the  property  may  be  situated.  So  that  It  seems  clear 
that  the  credits  of  peraons  not  residing  in  this  state  are  not  the  subjects  of 
taxation  by  its  authorities,  thougli  the  debtor  may  reside  here.  Such  has 
been  the  uniform  policy  of  this  state.  To  use  the  language  of  Wblch,  J.,  in 
the  case  above  cited:  "Intangible  property  has  no  actual  situs.  If,  for  the 
purposes  of  taxation,  we  assign  it  a  legal  gitus,  surely  that  ntus  should  be  the 
nlace  where  it  is  oioned,  and  not  the  place  where  it  is  oioedi    It  is  incapable 
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of  a  separate  atius,  and  must  follow  the  aitiu  either  of  the  creditor  or  the 
debtor.  To  make  it  follow  the  residence  of  the  latter  is  to  tax  the  debtor,  and 
not  the  creditor." 

Such  has  been  the  uniform  view  taken  of  the  question  in  this  state  and 
elsewhere,  except  in  the  state  of  Pennsylvania,  and  possibly  some  others. 
BradUy  v.  Bauder,  36  Ohio  St.  28;  Grant  v.  Jones,  89  Ohio  St.  506.  In 
Railroad  Co.  v.  Pennsylvania,  15  Wall.  800,  it  was  held  by  the  supreme 
court  of  the  United  States  that  a  state  cannot  tax  the  credits  of  non-residents, 
though  secured  by  mortg^age  on  property  in  it,  on  the  ground  that  the  situs 
of  a  credit,  being  that  of  the  creditor,  is  not  within  the  jurisdiction  of  the 
state,  and  therefore  not  subject  to  taxation  by  it.  While  in  KirUand  v. 
Hotchkiss,  100  U.  S.  491,  it  was  Keld  that  when  tTie  creditor  resided  in  the 
state,  his  credits  are  subject  to  taxation  by  it,  without  regard  to  wtiere  tlie 
debtor  may  reside,  because  the  credit,  following  the  residence  of  the  creditor, 
is  within  the  jurisdiction  of  the  state. 

The  rule  as  above  stated  is  qualified  as  to  "money"  by  section  2734,  Bev. 
St.  By  this  section  every  person  of  full  age  and  sound  mind  is  required  to 
list  for  taxation  "all  moneys  invested,  loaned,  or  otherwise  controlled  by 
him,  as  agent  or  attorney,  or  on  account  of  any  other  person  or  p<>rson3. " 
But  the  case  before  us  does  not  come  within  this  provision.  The  agent  of 
the  defendant  had  no  power  to  loan  or  invest  money  for  her  in  this  state. 
His  duties  were  confined  to  the  collection  of  that  which  had  been  loaned,  and 
transmitting  it  to  his  principal  as  fast  as  it  was  collected.  The  phrase,  "or 
otherwise  controlled  by  him,"  must  be  construed  to  mean  in  a  manner  sim- 
ilar to  the  loaning  and  investing  of  money.  For  it  is  s  settled  rule  of  con-' 
struction  that,  in  accordance  with  the  maxim  noscitur  a  sooiis,  the  mean- 
ing of  a  word  may  be  ascertained  by  reference  to  the  meaning  of  words  as- 
sociated with  it;  and  again,  according  to  a  similar  rule,  the  coupling  of  words 
together  shows  that  tliey  are  to  be  understood  in  the  same  sense.  Broom, 
Leg.  Max.  "■523.  To  loan  or  invest  money  is  one  thing;  to  collect  and  trans- 
mit it  to  the  owner  when  collected,  is  another  and  different  thing.  Any  other 
construction  would  require  every  attorney  in  the  state  engaged  In  making 
collections  for  non-residents,  to  return  the  same  for  taxation.  Such  could 
not  have  been  the  intention  of  the  legislature,  nor  does  the  language  of  the 
statute  require  that  such  construction  shonld  be  placed  on  it.  Judgment 
affirmed. 


(45  Ohio  St.  284) 

Kent  j).  Baltiuo&e  &  0.  B.  Co. 
iSuprtmt  Otturt  of  Ohio.    Jnne  28,  1887.) 

Cabbibbs— Tickets — KsQciBiRa  Passebobb's  Sionatdbb — Waiveb  or  Coiromov. 

A  railroad  company  sold  and  delivered  a  thousand-mile  ticket  to  a  purchaser, 
who  paid  in  money  the  usual  rate  to  the  class  of  travelers  to  which  he  belonged, 
and  who  secured  it  in  ignnrance  of  the  following  directiuns  printed  thereon.  "  Con- 
ductors will  not  honor  this  ticket  unless  properly  stamped  and  signed  by  tlie  pur- 
chaser, and  will  strictly  enforce  the  above  conaltions."  Instrnctiung  of  the  com- 
pany to  its  ticket  agents,  and  the  uniform  custom  reeulating  the  sale  of  such  tick- 
ets, required  that  the  purchaser  sign  certain  conditiuns  printed  thereon  before 
delivery  to  them.  The  ticket  in  question  was  delivered  to  the  purchaser,  and  sev- 
eral times  honored  by  the  company's  conductors,  withotit  requiring  him  to  sign 
the  conditions.  Held,  the  company  thereby  waived  such  requirement,  and  its  con- 
ductor was  not  Justified  in  ejecting  the  purchaser  from  his  car  by  reason  of  liis  r*- 
fusai  to  sign  the  ticket,  and  tip  pay  the  usual  fare  in  money  for  his  proposed  passage. 

ISj/lkUnu  bs  the  Oourt.) 

Error  to  circuit  court,  Knox  county. 

Kent,  the  plaintiff  in  error,  purchased  of  the  ticket  agent  of  the  Baltimore  & 
Ohio  Bailroad  Company  what  is  called  a  "Commercial  Travelers'  Mileage 
Ticket."  This  ticket  expressly  showed  upon  its  face  that  D.  Y.  Kent  had  the 
right  to  travel  1,000  miles  on  the  Baltimore  &  Ohio  Bailroad,  upon  the  con- 
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ditions  named  in  the  contract  attached  and  made  a  part  thereof.  The  contract 
which  was  referred  to  contained  six  different  conditions  which  the  purcliaser 
was  required  to  agree  to  to  entitle  him  to  ride  upon  tlie  ticket.  At  the  end  of 
these  conditions  was  a  place  left  for  his  signature,  and  immediately  under  the 
place  for  the  signature  was  this  direction:  "Ck>nductors  will  not  honor  this 
ticket  imless  properly  stamped  and  signed  by  the  purchaser,  and  will  strictly 
enforce  the  above  conditions."  Kent  purchased  this  ticket  without  signing 
it,  and  afterwards  presented  it  to  Conductor  Blair,  who  refused  to  lionor  it 
unless  Kent  would  sign  the  contract  to  which  reference  has  been  made.  This 
he  refused  to  do,  and  was  ejected  from  the  train.  He  again  presented  the 
ticket  upon  a  subsequent  occasion,  and  again  refused  to  sign  it,  and  was 
agHtii  ejected  from  the  train ;  the  conductor  taking  up  and  retaining  his  ticket. 
For  being  put  off  the  train  upon  these  two  oc&isions  this  suit  was  brought. 

There  were  no  objections  on  the  part  of  the  plaintiff  to  any  part  of  the  con- 
tract which  be  was  required  to  sign,  except  that  contained  in  the  sixth  clause, 
which  reads  as  follows:  "(6)  That  in  consideration  of  the  reduced  rate  at 
trhich  this  ticket  is  sold,  and  the  privilege  of  using  it  on  all  regular  passen- 
ger and  such  freight  trains  as  are  advertised  to  carry  passengers,  the  pur- 
chaser assumes  all  risk  of  accidents,  and  expressly  agrees  that  the  company 
shall  not  be  liable  under  any  circumstances,  whether  of  negligence  or  fraud 
on  tlie  part  of  its  agents  or  otherwise,  for  any  personal  injury,  or  for  any  loss 
of  or  injury  to  his  or  her  property  or  baggage,  while  using  the  ticket,  and 
agrees  that  he  or  she  will  not  consider  the  company  as  common  carriers,  or 
liable  to- him  or  her  as  such."  The  plaintifT's  evidence  tended  to  show  that 
he  had  never  seen  one  of  these  tickets,  and  had  no  knowledge  of  the  condi- 
tions; that  the  agent  did  not  ask  him  to  sign  the  contract,  nor  did  he  call  his 
attention  to  it,  nor  did  he  learn  that  the  tidiet  contained  such  conditions  un- 
til some  time  afterwards.  When  he  called  for  the  ticket,  the  agent  informed 
him  that  the  price  was  $25,  but,  upon  learning  that  plaintiff  was  traveling 
for  Collier's  Publishing  House,  the  agent  told  him  tliat  he  was  entitled  to  the 
ticket  at  shippers'  rates,  820.  Nothing  further  was  said  of  the  conditions 
or  consideration  upon  which  the  ticket  was  sold. 

The  plaintiff  used  the  ticket  on  several  occasions,  without  any  objection  be- 
jng  made  to  it  because  of  the  condition  not  being  signed.  The  conductor  to 
whom  it  was  first  presented  honored  the  ticket,  entered  the  date  when  pre- 
sented, and  detached  the  leaf  containingthe  instructions,  and  forwarded  it,  to- 
gether with  the  coupons  detached,  to  the  proper  oflScer  at  Baltimore.  After 
the  ticket  had  thus  been  formally  honored,  and  after  it  had  been  used  on  sev- 
eral occasions,  the  plaintiff  presented  it  in  payment  of  his  fare  over  the  Straits- 
Tille  division  from  Newark  to  Junction  City.  The  conductor  refused  to  ao. 
cept  the  ticket,  for  the  reason  that  plaintifF  had  not  signed  the  conditions. 
The  plaintiff  then  told  the  conductor  that  he  had  purchased  the  ticket  with- 
out any  knowledge  of  the  conditions,  and  without  being  required  to  sign 
them ;  that  it  had  been  honored  on  several  occasions;  and  that  he  was  not  will- 
ing to  agree,  especially  to  the  sixth  condition,  releasing  the  company  from  all 
liability  from  fraud  or  negligence  of  its  agents;  and  insisted  that  the  con- 
ductor should  accept  the  ticket  for  payment  of  his  fare.  This  the  conductor 
still  refused  to  do,  and  threatened  to  eject  the  plaintiff  unless  he  would  sign 
the  conditions  or  pay  bis  fare  in  money.  The  plaintiff  refused  to  do  either, 
and  was  ejected  from  the  train  as  before  stated.  The  instructions  to  the 
ticket  agents,  and  the  theretofore  invariable  custom,  required  that  the  pnr> 
chasers  of  such  tickets  sign  the  conditions  before  the  delivery  to  them  of  the 
tickets. 

The  suit  was  tried  in  the  court  of  common  pleas,  and  a  verdict  returned  in 
favor  of  Kent,  the  plaintiff.  A  bill  of  exceptions  was  taken,  setting  out  all 
of  the  testimony,  and  several  specific  charges  which  were  asked  by  the  defend- 
ant, and  also  the  charge  of  the  court  to  the  jury.    The  charges  as  requested 
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by  the  defendant  were  not  given.  The  Judgment  of  the  court  of  common 
pleas  was  leversed  by  the  circuit  court,  for  the  reason  that  it  was  found  that 
the  common  pleas  erred  in  refusing  to  instruct  the  jury  as  prayed  for  in  the 
first  and  second  charges  requested  by  plaintiff  in  error.  The  single  question 
presented  is  whether  tlie  circuit  court  erred  in  reversing  the  judgment  of  the 
common  pleas  court  upon  the  grounds  stated  in  this  record. 

The  requests  so  refused  are  as  follows:  "(1)  The  plaintiff  sues  upona  writ- 
ten and  printed  contract,  being  the  ticket  in  evidence,  and  called  a  <  One- 
Thousand  Mile  Ticliet,'  whicli  was  issued  by  defendant  and  delivered  to  the 
plaintiff,  by  the  terms  pf  which  the  defendant  agreed  to  allow  the  plaintiff  to 
ride  upon  its  cars  1,000  miles  on  the  roads  named  in  the  ticket,  upon  certain 
conditions,  one  of  which  was  that  he  sign  the  contract  himself  aX  the  point 
designated  in  the  ticket  This  was  not  a  completed  contract  until  it  was  so 
signed  by  the  plaintiff,  and  he  had  no  riglit  to  ride  on  defendant's  trains  until 
he  did  so  sign  it;  and  if  lie  failed  so  to  do,  and  when  requested  by  the  conductor 
so  to  do,  and  his  refusal  to  pay  fare,  and  he  was  afterwards  ejected  from 
the  train  by  the  conductor  for  the  reasons  aforesaid,  wiihout  using  more  force 
than  was  necessary  to  so  eject  him,  he  cannot  recover  in  this  case.  (2)  The 
ticket  shows  upon  its  face  that  it  was  the  duty  of  the  conductor  not  to  honor 
the  ticket  until  signed  by  tlie  plaintiff;  and  the  fact  that  one  or  more  conduct- 
ors of  defendant  failed  in  their  duty  in  this  regard  will  not  amount  to  a 
waiver  of  the  terms  upon  which  the  plaintiff  was  entitled  to  ride  or  a  change 
of  the  contract,  unless  the  plaintiff  shows  that  the  conductors  who  allowed 
plaintiff  to  ride  upon  defendant's  trains  without  so  signing  said  conditions 
bad  authority  to  waive  the  conditions  contained  in  the  ticket." 

Critchfield  <&  Graham,  for  plaintiff  in  error.  /.  H.  Collins,  for  defendant 
in  error. 

Owen,  G.  J.  The  instructions  requested  and  refused  ignored  the  proof 
which  tended  to  show  that  Kent  received  the  ticket  from  the  company's  agent 
without  actual  knowledge  of  the  conditions  and  directions  thereon  written. 
They  also  presupposed  that,  by  receiving  the  ticket,  Kent  acquiesced  in  ail 
terms  and  conditions,  in  spite  of  the  fact  (which  the  evidence  tended  to  prove) 
that  he  may  have  been  wliolly  ignorant  of  them. 

It  is  well  settled  that  the  purchaser  of  a  railroad  ticket  does  not,  by  its 
mere  acceptance,  acquiesce  in,  and  bind  himself  to,  all  the  terms  and  condi- 
tions printed  thereon,  in  the  absence  of  actual  knowledge  of  them.  Railroad 
Co.  v.  Campbell,  36  Ohio  St.  647;  Davidiion  v.  Graham,  2  Ohio  St.  185; 
Jones  V.  Voohees,  10  Ohio,  145;  Hatoson  v.  Pennsylvania  R.  Co.,  48  N.  Y. 
212;  2  Wliart.  Ev.  §  1243;  Broicm  v.  Eastern  R.  Co.,  11  Gush.  97;  If  alone 
V.  Bontun  R.  Co.,  12  Gray,  388;  Camden  *  A.  Ry.  Co.  v.  Baidavf,  16  Pa. 
St.  67;  Wade,  Notice,  §8  643,  552,  554,  555;  Lawaon,  Garr.§§  106,  107; 
Blossom  V.  Dodd,  43  N.  T.  264;  Quimby  v.  Vanderbilt,  17  N.  Y.  306. 

There  is  notliing  in  the  circumstance  Uiat  the  ticket,  in  the  case  at  bar,  was 
sold  at  a  rate  reduced  from  the  regular  fare,  to  take  it  out  of  the  rule.  The 
rate  was  the  usual  and  established  one  allowed  to  a  numerous  class  of  pat- 
rons, comprising  commercial  travelers  whose  principals  were  shippers  over 
the  company's  road.  The  contract  between  Kent  and  the  company  was  made 
when  he  bought  his  ticket,  received  it,  and  paid  for  it.  Rawson  v.  Pennsyl- 
vania R.  Co.,  supra.  Neither  party  could,  after  tliat.  change  its  terms,  or 
impose  new  conditions  upon  its  enforcement,  without  the  consent  of  theptber. 
According  to  the  company's  instructions  to  agents,  and  by  the  uniform  cus- 
tom regulating  the  sale  of  such  tickets,  they  were  required  to  be  signed  be- 
fore their  delivery  to  the  purchasers.  The  company  saw  fit,  in  the  case  at 
bar,  to  dispense  with  this  requirement.  It  received  the  plaintiff's  money; 
delivered  him  the  ticket,  in  his  ignorance  of  request  that  he  sign  it;  honored 
it  for  several  trips  without  first  requiring  him  to  sign  its  conditions.    It 
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therebj  waived  this  requirement,  and  its  conductor  was  not  justified,  while 
it  still  retained  the  plaintiff's  money,  in  ejecting  liim  from  its  cars,  by  reason  of 
his  failure  to  sign  the  ticket,  which  had  already  gone  into  full  effect  between 
the  parties,  and  his  failure  to  pay  the  usual  fare  in  money  for  8  passage  which 
was  already  paid  for. 

The  conclusion  we  have  reached  relieves  us  of  a  consideration  of  the  ques- 
tion arising  upon  the  claim  of  counsel  that  the  sixth  condition  of  this  ticket 
was  against  public  policy  and  would  have  been  void  if  signed. 

The  trial  court  was  rigiit  in  refusing  the  instructions  requested.  The  judg- 
ment of  the  circuit  court  is  reversed;  and  that'of  the  court  of  common  pleas 
is  atflrmed- 


(46  (Hilo  St.  278) 

Johns  v.  City  of  C5nionraATi. 

(Supreme  Churl  of  Qhio.    June  28,  1887.) 

HUHtCIPAI.  CoSPOBATtOHS— LlABILRT  FOB  ToBT  —  NsOUOBIICB    OF    BOABD   OF    PUBUO 

Works. 

By  a  special  act  of  the  general  assembly,  the  coniiiiissioners  of  Hamilton  county 
were  authorized  to  levy  a  tax  upon  the  property  of  the  county,  to  be  expended  un- 
der the  direction  of  the  board  of  public  works  of  the  city  of  Cincinnati  in  opening, 
SadiDE,  and  completing  an  uncompleted  public  highway  wholly  within  tlie  city 
uits,  and  already  under  the  control  of  the  cit^.  By  the  neglect  of  the  board  in 
the  prosecution  of  the  iniprovenient,  the  premises  of  an  abutting  owner  were  in-> 
Jnred.  Held,  the  board  was  acting  as  an  agent  of  the  city,  and  the  latter  is  liable 
for  damages  resulting  from  such  injury.* 
{Sijllahut  by  the  Court.) 

JBhrror  to  circuit  court,  Hamilton  county. 

Owen,  G.  J.  The  plaintiff  in:  error,  who  was  plaintiff  below,  was  the 
owner  of  real  estate  on  the  south  side  of  Columbia  avenue  in  the  city  of  Cin- 
cinnati. After  shehad  built  her  residence  on  such  premises  to  the  established 
grade,  the  grade,  was  changed,  and  she  complained  agiiinst  the  city  that,  while 
Improving  said  avenue,  the  city  negligently  and  wrongfully  caused  the  water 
from  the  avenue  to  overflow  her  premises,  injuring  them,  her  carpets,  contents 
of  her  cellar,  etc. 

The  defense  was  that,  by  an  act  of  the  general  assembly,  (77  Ohio  L.  408,) 
the  commissioners  of  Hamilton  county  were  authorized  to  levy  a  tax  for 
"opening, grading, andcompleting  an  avenue  known  as  'Columbia  Avenue,'" 
etc.,  which  act  is  of  the  following  tenor:  "Section  1.  Be  it  enacted  by  the 
general  assembly  of  the  state  of  Ohio,  that  the  commissioners  of  Hamilton 
county,  in  addition  to  their  other  powers  of  taxation,  be,  and  they  are  hereby, 
authorized  to  assess  and  collect  upon  the  grand  levy  of  the  taxable  property  of 
said  county,  taxes  not  exceeding  two-tenths  of  a  mill  on  the  dollar,  of  which 
not  more  than  one-tenth  of  a  mill  shall  be  assessed  in  any  one  year,  to  be  ap- 
plied to  the  opening,  grading,  and  completing  of  an  avenue  extending  from 
Martin  street  to  Tusculum  avenue,  known  as  ■  Columbia  Avenue,'  running 
through  the  Pirst  ward:  provided,  that  so  much  of  said  taxes  as  sliall  be  ex- 
pended on  that  portion  of  said  avenue  situate  within  the  corporate  limits  of 
the  city  of  Cincinnati  shall  be  expended  by  and  under  the  direction  of  the 
board  of  public  works  of  said  city:  and  provided  further,  that  the  fund  raised 
by  said  levy  shall  not  be  diverted  from  the  object  for  which  this  levy  is  au- 
thorized, or  transferred  to  the  credit  of  any  other  fund,  or  used  for  any  other 

'Bespecting  the  liability  of  municipal  corporations  for  negligence  in  the  performance 
of  work  undertaken  by  them,  and  the  general  liability  of  such  corporations  forthetorta 
of  their  officers  and  agents,  see  Rice  t.  City  of  Evansville,  (Ind.)  9  N.  E.  Rep.  142,  and 
note;  Mnlcaims  v.  City  of  JanesTille,  (Wis.)  29  N.  W.  Rep.  669,  and  note;  Peters  v. 
Fergus  Falls,  (Minn.)  29  N.  W.  Rep.  686,  and  note;  Township  of  Blakely  v.Devine,  Id. 
842,  and  note. 

V.12N.E.no.9 — 51 
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purpose  whatever:  and  further  provided,  that  CSoIumbia  avenueshall  be  estab- 
lished, opened,  graded,  and  completed  on  such  route  as  may  be  determined  by 
said  board  of  public  works."    This  avenue  was  wholly  within  the  city  limits. 

The  record  of  the  case  is  in  a  very  unsatisfactory  state,  but  it  is  quite  appar- 
ent from  it  that  the  controlling  question  in  the  case  arises  upon  the  claim  of 
the  city  that  the  board  of  public  works,  in  prosecuting  the  work  of  improving 
the  avenue,  acted  as  the  agent  of  the  state,  and  not  of  the  city.  To  this  com- 
manding question — ignoring  the  unsatisfactory  state  of  the  record — we  confine 
our  consideration,  believing  that,  in  any  view  we  may  take  of  the  issues  in- 
volved, the  liability  of  the  city  depends  upon  the  solution  of  tliis  question. 

It  seems  too  clear  for  serious  discussion  that  the  object  of  the  act  above 
quoted  was  to  invoke  the  aid  of  the  Hamilton  county  tax-payers  to  improve  a 
city  street.  The  general  assembly  found  Columbia  avenue  an  uncompleted 
city  highway,  and  designed  to  leave  it  a  completed  city  highway.  It  found 
the  city  fully  equipped  with  a  board  of  public  works,  vested  with  exclusive 
jurisdiction  over  the  streets,  avenues,  etc.,  within  tiie  corporate  limits.  It 
seems  clear,  also,  that  this  act  was  not  intended  to  suspend,  for  tlie  purposes 
of  this  improvement,  the  functions  of  the  board  of  public  works  as  one  of 
tlie  agencies  of  the  city,  nor  to  create  a  new  agency  of  the  state.  It  was 
not  intended,  by  this  act,  to  transfer  the  control  of  Columbia  avenue  from  the 
city  to  the  state.  If  the  act  had  provided  tliat  the  funds  to  be  raised  by  the 
commissioners'  levy  should  be  expended  hy  the  city  of  Cincinnati  in  opening, 
grading,  and  completing  Columbia  avenue,  what  substantial  difference,  in  its 
objects  and  legal  effects,  would  it  have  presented  from  its  present  provisions 
and  purposes? 

Being  of  opinion  that  both  the  intent  and  legal  effect  of  this  act,  if  it  be  a 
legal  enactment,  is  to  authorize  the  city  to  expend  the  money  to  be  levied 
under  its  provisions,  by  the  hand  of  the  board  of  public  works,  for  the  im- 
provement of  a  city  highway,  it  is  not  necessary  to  discuss  the  question  of 
the  validity  of  the  act  itself.  The  injury  to  the  plaintiff's  property  resulted 
from  suspending  or  abandoning  the  work  of  improvement,  leaving  it  in 
such  incomplete  and  dangerous  state  that  the  injury  was  the  natural  and 
probable,  if  not  inevitable  consequence..  If  the  act  was  inviUid  and  the  city 
was  proceeding  under  general  statutes,  or  witliout  authority,  her  liability  is 
beyond  question. 

That  the  city  is  liable  upon  the  interpretation  of  this  act  which  is  indicated 
above',  is  abundantly  established  by  the  following  authorities:  Wright  v.  HoU 
brook,  52  N.  H.  120;  Aldrich  v.  Tripp,  11  R.  I.  141;  Bai-nes  v.  District  of 
Columbia,  91  U.  S.  540.  In  the  case  last  cited  the  fouith  paragraph  of  the 
syllabus  is  in  tlie  following  language: 

"The  act  of  congress  of  February  21,  1871,  (16  St.  419,)  creates  a  'mu- 
nicipal corporation'  called  '  The  District  of  Columbia.'  It  provides  for  the 
appointment  of  an  executive  ofUcer  called  a  governor,  and  for  a  legislative 
assembly.  It  creates  a  board  of  public  works,  which  is  invested  with  the  en- 
tire control  of  the  streets  of  the  district,  their  regulation  and  repair;  and 
is  composed  of  the  governor  of  the  district  and  four  other  persons  appointed 
by  the  president  of  the  United  States,  by  and  with  the  advice  and  consent  of 
the  senate,  to  hold  their  offices  for  the  term  of  four  years,  unless  sooner  re- 
moved by  the  president.  The  board  is  empowered  to  disburse  all  moneys 
appropriated  by  congress  or  the  district,  or  collected  from  property  holders  in 
pursuance  of  law,  for  the  improvement  of  streets,  avenues,  etc.;  and  Is  re- 
quired to  make  a  report  to  the  legislative  assembly  of  the  district,  and  to  the 
governor,,  who  is  directed  to  lay  the  same  before  the  president  for  transmis- 
sion to  congress.  Held,  that  the  board  of  public  works  is  not  an  independent 
body,  acting  for  itself,  but  is  a  part  of  the  municipal  corporation ;  and  that 
the  District  of  Columbia  is  responsible  to  an  individual  who  has  suffered  in- 
Jury  from  the  defective  and  negligent  condition  of  its  streets.    Held,  further. 
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that  a  municipal  corpotation,  holding  a  voluntary  (iha'rter  as  a  city  or  village, 
is  responsible  for  its  mere  negligence  in  the  care  and  management  of  Its 
streets.  In  this  respect  there  is  a  distinction  between  the  liability  of  such  a 
corporation,  and  that  of  a  quasi  corporation  like  a  county,  town,  or  district. 
Whether  or  not  this  distinction  is  founded  on  sound  principle,  it  is  too  well 
settled  to  be  disturbed." 

The  principle  of  this  case,  which  we  approve,  is  decisive  of  the  case  at  bar. 
The  judgment  of  the  superior  court  of  Cincinnati  (in  which  the  plaintiff's 
action  was  commenced,  and  which  proceeded  upon  the  opposite  view  of  the 
law)  was  in  favor  of  the  city.  It  was  affirmed  in  the  circuit  court.  These 
judgments  are  reversed,  and  the  cause  remanded  to  the  superior  court  of 
Cincinnati  for  a  new  trial. 


(45  Oblo  St.  264) 

Statb  0.  Gkanville. 
(Supreme  Cowit  of  Ohio.    June  28,  1887.) 

1.  ELCcnoNs — OprEirgK  Relating  to — Ikdictmknt. 

In  un  indicttnent  under  section  7061,  Rev.  St.,  as  amended  February  17.  1881,  (78 
Ohio  L.  30,)  it  is  not  necessary  to  set  out  a  copy  of  the  poll-book  or  tally-sheet  on 
which  the  offense  was  committed ;  nor  is  the  purport  thereof  required.  It  is  suf- 
ficient to  describe  It  by  the  designation  "  poll-book"  or  "tally-sheet,"  and  to  aver 
that  the  defendant  wrongfully  and  fraudulently  changed,  altered,  erased,  or  tam- 
pered with  a  "  name,"  "  word,"  or  "  figure  "  contained  in  such  poll-book  or  tally- 
sheet,  as  the  facts  may  require,  setting  forth  the  nature  and  character  of  tiie  alter- 
ation made;  and  that  it  was  done  with  the  intent  to  defeat,  binder,  or  prevent  a 
fair  expression  of  the  will  of  the  people  at  an  election. 

2.  Cbiminal  Pbaciicb — Bill  or  Exceptions — Takiko  bt  Pboskcdtino  Attobket. 

The  purpose  of  the  bill  of  exceptions  by  a  prosecuting  attorney  to  the  decision 
of  s  court,  for  which  provision  is  made  in  section  7305,  Kev.  St.,  is  not  to  obtain  a 
reversal  of  the  judgment  of  the  court  in  tlie  case  in  which  the  bill  is  taken.    Its 

Surpose  is  simply  to  deteriuiue  the  law  to  govern  in  a  similar  case.    Section  7308. 
ev.  St. 
(Sj/llabut  by  the  Cburt.) 

Bill  of  exceptions  by  the  prosecuting  attorney  to  the  decision  of  the  court 
of  common  pleas  of  Franklin  county. 

The  grand  jury  of  Franklin  county  at  the 'September  term,  1885,  of  the 
court  of  common  pleas  of  said  county,  presented  an  indictment  against  Alger- 
non Granville  and  others,  charging  "that  on  the  thirteenth  day  of  October,in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-flve,  in  precinct 
A  of  the  Thirteenth  ward  of  the  city  of  Columbus,  and  in  the  county  of  Frank- 
lin,  and  the  state  of  Ohio,  an  election  was  duly  holden,  the  same  being  author- 
ized by  the  laws  of  the  state  of  Ohio;  at  which  election  in  said  precinct  H.  J. 
Ossing,  J.  Hatcher,  and  E.  B.  Adams  acted  as  judges  of  said  election,  and  A. 
L.  Allis  and  C.  F.  Galloway  then  and  there  acted  as  clerks  of  said  election; 
and  tlien  and  there,  at  said  election,  George  Hoadly  was  a  candidate  for  gov- 
»nor," — to  which  is  added  the  names  of  the  other  candidates  on  the  same 
ticket;  and  it  then  avers  that  "each  of  said  candidates  received  votes  at  said 
election  for  the  ofBces  for  which  they  were  respectively  candidates,  and  said 
election  was  duly  holden  under  the  laws  of  the  state  of  Ohio,  to  elect  officers 
for  the  various  offices  above  named,  and  for  which  the  above-named  candi- 
dates were  respectively  candidates;  that  then  and  there,  after  the  closing  of 
the  polls  at  said  election,  the  ballots  cast  thereat  were  duly  counted  and  en- 
tered by  tallies,  upon  tally-sheets  provided  according  to  law,  and  the  number 
of  ballots  cast  for  each  candidate  were  then  and  there  enumerated  and  net 
down  in  figures,  as  is  provided  by  law,  on  the  tally-sheets  aforesaid;  that 
within  three  days  thereafter  one  of  the  poll-books  of  said  election,  and  one  of 
the  tally-sheets  aforesaid,  made  by  said  judges  and  clerks  at  said  election,  as 
provided  by  law  as  aforesaid,  was  deposited,  as  required  bylaw,  with  the  clerk 
of  the  court  of  common  pleas  of  said  county,  at  bis  office  in  the  city  of  Columr 
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bns,  in  said  county  and  state;  that  afterwards,  to-wit,  on  the  eighteenth  day 
of  October,  A.  D.  1885,  in  said  county  and  state,  Algernon  Granville  and 
others  did  then  and  there,  and  before  the  time,  as  fixed  by  the  law  of  said  state, 
had  expired  for  using  said  poll-book  and  tally-sheet  in  any  contest  of  said 
election,  wrongfully,  unlawfully,  and  feloniously  change,  alter,  erase,  and 
tamper  with  the  tallies  and  figures  contained  in  said  poll-book  and  tally-sheet 
of  said  election  so  held,  canvassed,  and  returned  as  aforesaid  in  precinct  A, 
Thirteenth  ward,  city  of  Columbus,  aforesaid,  as  follows,  to-wit:  The  num- 
ber of  tallies  so  entered  and  ballots  cast  and  returned  for  George  Hoadly  for 
govei-nor  of  said  state,  to-wit,  two  hundred  and  three,  were  so  changed,  al- 
tered, erased,  and  tampered  with  as  to  read  five  hundred  and  three,"  and  so 
as  to  each  of  the  candidates  named, — "all  with  intent  thereby  then  and  there 
to  defeat,  hinder,  and  prevent  a  fair  expression  of  the  will  of  the  people  at 
said  election  so  held  as  aforesaid  in  precinct  A  of  the  Thirteenth  ward,  city 
of  Columbus,  county  of  Franklin,  state  of  Ohio,  on  the  said  thirteenth  day  of 
October,  A.  D.  1885;  contrary  to  tlie  form  of  the  statute  in  such  case  made 
and  provided,  against  the  peace  and  dignity  of  the  state  of  Ohio.  Cybvs 
HuLiNO,  Prosecuting  Attorney  for  Franklin  County,  Ohio." 

A  motion  to  quash  having  been  made  and  overruled,  the  defendants  de- 
murred to  the  indictment,  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  an  offense  against  the  laws  of  this  state.  The  court  sustained 
the  demurrer,  and  adjudged  that  "the  defendants  be  not  required  to  further 
plead  or  answer  to  said  indictment."  Thereupon  the  prosecuting  attorney 
took  a  bill  of  exceptions,  which  is  now  prosecuted  in  this  court  "for  its  decis- 
ion upon  the  points  presented." 

MissBALL,  J.  The  principal  question  arising  upon  this  bill  of  exceptions 
is  whether  the  indictment  was  defective,  in  that  it  did  not  set  forth  a  copy  of 
tite  poll-book  and  tally-sheet,  nor,  as  claimed,  the  purport  thereof.  It  is 
claimed  that  section  7218,  Bev.  St.,  requires  that  this  should  have  been  done. 
But  does  that  section  apply  to  an  indictment  under  s^tion  7061,  for  wrong- 
fully altering  a  "name,"  "word,"  or  "figure"  upon  a  poll-book  or  tally-sheet? 
We  think  not.  The  language  of  section  7218  is:  "In  an  indictment  for  falsely 
making,  altering,  forging,  printing,  photographing,  uttering,  disposing  of,  or 
putting  off  any  instrument,  it  shall  be  sufficient  to  set  fortli  its  purport  and 
value."  It  is  apparent  that  this  is  intended  to  apply  to  such  alterations  and 
forgeries  as  are  made  punishable  by  section  7091  of  the  Revised  Statutes,  and 
those  immediately  following  it,  and  does  not  apply  to  an  indictment  for  wrong- 
fully altering  a  name,  word,  or  figure  upon  a  poll-book  or  tally-sheet.  In 
forgery  the  offense  consists  in  falsely  making  or  altering  any  of  the  instru- 
ments named,  with  intent  to  defraud;  under  section  7061  it  consists  in  wrong- 
fully altering  or  tampering  with  a  name,  word,  or  figun  in  or  upon  a  poll- 
book  or  tally-sheet,  with  Intent  to  defeat,  hinder,  or  prevent  a  fair  expression 
of  the  will  of  the  people  at  an  election.  A  forgery  affects  the  individual  in 
his  civil  rights  by  working  some  fraud  upon  his  rights  of  property;  wrong- 
fully tampering  with  a  poll-book  affects  the  individual  in  his  political  rights, 
and  is  punished  as  a  political  offense,  being  a  wrong  done  to  each  and  every 
honest  elector. 

That  section  7218  is  intended  to  be  limited  according  to  the  construction 
we  have  given  it  will  more  clearly  appear  from  the  following  sections,  7219 
and  7220.  Section  7219  is  as  follows:  "In  an  indictment  for  engraving  or 
making  the  whole  or  any  part  of  any  instrument,  matter,  or  thing,  or  for 
using  or  having  the  unlawful  custody  or  possession  of  any  plate  or  other  ma- 
terial upon  which  the  whole  or  any  part  of  an  instrument,  matter,  or  thing 
was  engraved  or  made,  or  for  having  the  unlawful  custody  or  possession  tit 
any  paper  upon  which  the  whole  or  any  part  of  an  instrument,  matter,  or 
tiling  was  made  or  printed.  It  shall  be  sufficient  to  describe  such  instrumenti 
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matter,  or  thing  by  any  name  or  designation  by  which  the  same  is  usually 
known."  The  analogy  of  the  cases  in  which,  by  this  section,  it  is  sufficient 
in  an  indictment  to  describe  an  instrument  by  its  usual  designation,  to  an 
indictment  for  wrongfully  altering  a  name,  word,  or  figure  upon  a  poll-book, 
is  apparent.  And  by  the  following  section,  7220.  this  provision  is  extended 
to  all  cases  when  "it  is  necessary  to  make  an  averment  in  an  indictment  as  to 
any  instrument,  whether  the  same  consists,  "wholly  or  in  part,  of  writing, 
print,  or  figures."  That  this  section  can,  without  any  violence  to  its  terms, 
be  applied  to  an  indictment  for  altering  the  figures  upon  a  tally-sheet,  seems 
plain;  and  we  see  no  reason  why  a  more  limited  construction  should  be  placed 
on  it.  The  power  of  the  legislature  to  prescribe  the  form  of  the  indlctauent, 
and  to  dispense  with  certain  matters  of  description,  provided  the  nature  and 
substance  of  the  charge  is  preserved,  is  not  questioned. 

Commenting  on  the  provision  in  our  bill  of  rights  guarantying  to  an  ac- 
cused party  the  right  "to  demand  the  nature  and  cause  of  the  accusation 
against  him,"  White,  J.,  said,  in  Turpin  v.  State,  19  Ohio  St.  544:  "We  do 
not  understand  that  it  was  intended,  by  this  provision,  to  place  the  rules  of 
the  common  law,  prescribing  the  particularity  with  which  offenses  were  re- 
quired to  be  charged,  beyond  all  legislative  control.  And  where,  as  in  this 
case,  the  indictment  cleaily  informs  the  accused  of  the  transaction  for  which 
he  is  called  upon  to  answer,  it  is,  we  think,  in  this  respect,  free  from  consti^ 
totional  objection." 

Nor  do  we  perceive  what  ground  there  is,  in  the  indictment,  for  claiming 
that  it  does  not  inform  the  accused  "of  the  nature  and  cause  of  the  accusation 
against  him."  Conceding  the  full  force  of  all  that  has  been  said  .by  counsel, 
of  the  importance  of  this  constitutional  guaranty,  and  it  must  be  admitted,  as 
we  think,  that  an  indictment  which  specifies,  as  this  does,  the  particular  alter- 
ation the  defendant  is  charged  with  having  made  upon  the  poU-book  of  an 
election,  is  more  definite  and  certain,  and  so  more  fully  informs  the  party  of 
"the  nature  and  cause  of  the  accusation  against  him,"  than  would  the  gen- 
eral and  indefinite  averment,  permissible  in  an  indictment  for  forgery,  that 
the  party  altered  or  forged  a  particular  instrument,  setting  it  forth  according 
to  its  purport  and  effect.  In  the  latter  case  he  is  simply  informed  that  he  is 
charged  with  the  forgery  or  alteration  of  a  certain  instrument,  but  in  what  par- 
ticuliu-  he  is  not  informed;  in  the  former,  he  is  apprised  that  he  is  charged 
with  making  a  specific  alteration  in  a  designated  instrument,  as  that  he  wrong- 
fully changed  the  figures  upon  a  poll-book  and  tally-sheet,  indicating  the  num- 
ber of  votes  returned  as  received  by  a  particular  candidate,  from  the  number 
203  to  the  number  5U3.  There  is  a  precision  in  this  charge  that  leaves  no 
room  for  misunderstanding  as  to  what  the  party  is  required  to  meet.  The 
averments  of  this  indictment  show  that  the  poll-hook  and  tally-sheet  on  which 
it  is  averred  the  offense  was  committed,  were  made  and  kept  at  a  certain  ward 
in  the  city  of  Columbus  at  the  annual  October  election  for  state  and  county 
officers  in  the  year  1885.  The  defendant  was  required  to  answer  the  charge 
of  a  wrongful  alteration  of  the  poll-book  and  tally-sheet  made  and  kept  in  that 
ward  at  that  election,  and  one  other. 

But  it  is  strenuously  argued  that  the  poll-book  with  the  tally-sheet  should 
be  set  forth  according  to  its  purport,  at  least,  so  that  the  court  may  be  able  to 
determine  from  the  instrument  itself  whether  the  instrument  is  what  it  is  al- 
leged to  be;  that  an  averment  to  that  effect  is  but  a  legal  conclusion.  If  this 
be  so,  then  designating  anything  by  its  appropriate  name  is  the  averment  of 
a  legal  conclusion.  This  cannot  be  so,  or  else  legal  conclusions  are  quite  com- 
mon in  pleading,  particularly  in  criminal  proceduje. 

In  an  indictment  for  burglary  it  is  sufficient  to  designate  the  building  upon 
'Which  the  offense  was  committed  by  the  name  given  it  in  the  statute;  and 
whether  It  is  such  or  not  is  a  matter  of  proof.  But  the  averment  that  the 
building  is  a  still-bouse  is  not  the  averment  of  a  legal  conclusion,  though 
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whether  It  Is  such  a  house  or  not  will  depend  upon  the  nature  and  mode  of 
ita  use.  Thalia  v.  State,  21  Ohio  St.  233.  And  the  same  is  true  as  to  the 
subjects  of  arson,  of  horse-stealing,  of  altering  ear-marks  or  brands  on  domes- 
tic animals,  and  many  other  offenses.  So  in  Kerr  v.  State,  36  Ohio  St.  614, 
Kerr  had  been  indicted  under  the  act  of  1877  (now  section  7079,  Eev.  St.)  for 
knowingly  selling  and  conveying  land  by  warranty  deed,  having  no  title.  It 
was  claimed,  on  error,  that  the  indictment  was  defective,  for  the  reason  that 
it  did  not  set  forth  a  copy  of  the  deed,  that  the  court  might  determine  from 
the  face- of  it  whether  the  deed  would  have  been  of  any  legal  force  if  Kerr  had 
been  the  owner  of  the  land.  It  was  held  otherwise;  the  court  saying  it  was 
a  question  of  proof,  and  not  of  averment.  The  same  can  be  said  with  equal 
iappropriateness  in  this  case.  Whether  the  averment  that  an  alteration  was 
made  upon  the  poll-book,  made  and  kept  at  the  election  designated,  Is  acco^ 
rate,  must  depend  upon  the  proof  offered  at  the  trial. 

The  state  of  Nebraska  has  a  statute  similar  to  our  own,  having  m  fact 
adopted  section  7061  of  our  Revised  Statutes  as  it  existed  before  the  amend  raent 
of  February  17, 1^1.  In  the  work  of  Judge  Maxwell  on  Criminal  Procedure, 
the  form  of  an  indictment  under  the  statute  of  that  state,  as  adopted  from 
our  own,  is  given,  in  which  the  poll-book  is  neither  set  out  by  its  tenor  nor 
purport.  In  the  form  given,  the  offense  is  averred  to  have  been  committed 
upon  the  poll-book  of  a  certain  election  at  which  certain  persons  were  judges 
and  clerks,  designating  the  instrument  simply  by  its  name.  Maxw.  Grim. 
Proo.  456.  We  are  unable  to  see  why  more  should  be  required  in  an  indict- 
ment of  this  kind.  It  conforms  to  accurate  principles  of  pleading,  and  is 
commendable  for  its  brevity. 

We  are  asked,  however,  in  case  the  exception  is  sustained,  to  remand  the 
cause  for  further  proceedings  upon  the  indictment.  This  we  are  satisfied 
cannot  be  done.  The  purpose  of  this  proceeding,  as  will  appear  from  the  sec- 
tions of  the  statute  under  which  it  is  had,  is  not,  in  any  case,  to  obtain  a  re- 
versal of  the  judgment  of  tlie  court  in  the  case  in  which  the  bill  is  taken;  its 
purpose  is  simply  to  determine  the  law  to  govern  in  a  similar  case.  Sections 
7305-7308,  llev.  St.  However  desirable  it  might  be  that  such  jurisdiction 
should  be  conferred  on  this  court,  in  cases  where  the  decision  below  puts  an 
end  to  the  prosecution,  witliout  a  trial  upon  a  plea  of  not  guilty,  it  cannot 
lawfully  assume  it.  as  it  has  only  sUch  appellate  jurisdiction  aa  is  conferred  by 
law,  and  no  such  jurisdiction  as  that  invoked  has  been  conferred  on  this  court 
in  criminal  proceedings.    Exceptions  sustained. 
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(4S  Oblo  St.  2S4) 

8IATE  ex  rel.  Ghatfield  and  another  v.  Kiesewbttbr,  Auditor  of  State. 
(Supreme  Oaurt  of  Ohio.    June  28, 1887.) 

SriTUTES — EKACmiBHT — AtTTHENTICATIOH — PbOOF. 

A  bill  entitled  "  A  bill  to  provide  for  the  jmblication  of  volume  6,  Geology  of 
Ohio,"  was  intrudnced  into  the  senate  of  the  last  general  assembly,  and  was  desig- 
nated "8.  B.  No.  827."  It  was  amended,  then  duly  passed  in  the  senate,  and  trans- 
mitted to  the  hoDse;  there  amended,  duly  pasaad,  and  returned  to  the  senate, 
where  the  amendments  were  agreed  to,  and  the  amended  bill  duly  passed.  The 
bill  was  not  copied  upon  thi  journal  of  either  house,  nor  signed  by  tue  presiding 
officer  of  eitlier  house,  nor  there  enrolled  as  a  law,  nor  filed  in  the  regular  course 
of  proceeding  in  the  office  of  the  secretary  of  state,  nor  was  it  published  aniougtbe 
laws  enacted  by  the  Sizt^-seventh  general  assembly.  Held,  (1)  A  printed  bill  bear- 
ing title  and  number  identical  with  the  one  described,  deposited  in  the  state 
library,  in  accordance  with  section  59,  Rev.  St.,  cannot  be  received  in  evidence  to 
prove  the  contents  of  the  bill  in  question.  (2)  The  bill,  not  being  authenticated  as 
required  by  section  17,  art.  2,  Const.,  which  provides  "that  the  presiding  officer  of 
each  house  shall  sign,  publicly,  in  the  presence  of  the  bonse  over  which  he  pre- 
sides, while  the  same  is  in  session  and  capable  of  transacting  business,  all  bills  and 
joint  resolntions  passed  by  the  general  assembly,"  did  not  become  a  law. 
(fiyHabm  by  tie  Oourt.) 

Ufandamus, 

To  the  facta  stated  In  the  syllabus  may  be  added  the  following,  which  ap- 
pear by  the  petition:  The  bill  in  question  provided  for  the  publication  of 
15,000  copies  of  the  several  chapters  that  had  been  prepared  by  tlie  state  geol- 
ogist and  bis  assistants,  to  be  entitled  "Geology  of  Ohio,  Vol.  6,  Economic 
eulogy;"  the  priuting  to  be  under  the  supervision  of  the  state  geologist,  and 
the  books  to  be  distributed,  50  to  the  state  library,  400  to  the  state  geologist, 
1  to  each  state  office  and  institution,  4,000  to  the  secretary  of  state  for  sale  at 
cost,  and  the  remainder  to  be  equally  divided  among  members  of  the  general 
assembly.  Fifteen  thousand  dollars  was  the  amount  to  be  appropriated  for 
the  expense  of  publication.  The  general  assembly  adjourned  on  the  twenty- 
first  day  of  March.  On  the  twenty-flrSt  day  of  April  following,  the  state 
geologist,  Edward  Orton,  LL.  D.,  purchased  of  the  relators  paper  to  the  value 
of  $1,630.40,  which  was  delivered.  Thereupon  there  was  executed  by  that 
oiHcer  and  the  governor,  and  delivered  to  the  relators,  a  warrant  for  tlie  above 
sum  upon  the  defendant,  which  was  duly  presented  to  the  defendant,  and  his 
warrant  on  the  state  treasurer  demanded,  which  was  refused.  The  petition 
prays  a  peremptory  writ  to  compel  the  defendant  to  issue  his  warrant. 

Naah  &  Lentz,  for  relators.  /.  A.  Kohler,  Atty.  Gen.,  and  James  Law- 
renoe.  for  defendant 

Spbab,  J.  The  burden  is  on  the  relators  to  show  that  the  bit!  became  a 
law.  It  is  not  claimed  that  the  bill  was  signed  by  the  presiding  officer  of 
either  house,  or  was  enrolled  or  filed  in  the  office  of  the  secretary  of  state  in 
the  regular  coarse  of  proceeding.  It  is  not  to  be  found  among  the  printed 
laws  in  the  current  volume  of  Ohio  Laws.  roUowing  the  laws  and  resolu- 
tions, and  immediately  after  the  certificate  of  the  secretary  of  state,  an  adden- 
dum is  found  printed  (by  what  authority  does  not  appear)  on  pages  454  and 
455.  containing  what  is  claimed  to  be  a  copy  of  the  bill  as  passed,  and  with  it 
a  certificate  of  the  clerk  of  eacli  house,  of  date  some  20  days  subsequent  to  tlie 
adjournment  of  the  general  assembly,  giving  a  recital  of  the  action  taken  in 
each  house  in  regard  to  the  bill;  that  of  the  clerk  of  the  senate,  in  addition, 
to  the  effect  that  the  foregoing  is  a  true  copy  of  the  bill  as  it  passed.  This 
cannot  aid  the  relators.  The  proceedings,  as  shown  by  the  journals,  the  court 
may  take  judicial  notice  of,  and  the  certificate  of  the  identity  of  the  printed 
bill,  by  t^e  clerk  of  the  senate,  is  not  of  consequence,  because  not  authorized 
by  statute.  Not  so,  however,  with  the  certificate  of  the  secretary  of  state,  on 
page  453.    That  is  required  by  section  129,  Rev.  St.,  and  effect  is  given  to  it 
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by  virtue  of  that  section.  The  certiflcate  shows  that  the  foregoing  acts  and 
joint  resolutions  are  true  copies,  copied  from  the  original  rolls  on  file  in  his 
oiMce,  and  negatives  the  idea  that  that  which  follows  is  copied  from  such  rolls. 
Hence  the  contents  of  pages  454  and  455  of  the  volume  referred  to  have  no 
legal  significance,  and  tlie  volume.  (84  Ohio  Laws.)  in  legal  effect,  indicates 
that  this  bill  was  not  one  of  the  laws  enacted  by  the  Sixty-seventli  general 
assembly.  No  copy  or  record  of  the  bill  appeara  on  the  journal  of  either  house. 
The  bill  presented  does  not,  tlierefore,  in  the  light  of  what  the  court  may  take 
judicial  notice  of,  purport  to  be  a  law,  and,  in  order  tn  declare  it  such,  the 
court  must  ascertain  its  contents  by  resort  to  sources  of  information  other 
than  those  referred  to. 

The  questions  then,  are  whether,  for  this  purpose,  resort  may  be  had  to 
evidence  dehors  the  journals  and  the  i-oU  of  duly  certified  laws. in  the  ofiide  of 
the  secretary  of  state,  and  whether,  notwithstanding  the  bill  was  not  signed 
by  the  presiding  ot&cer  of  either  house,  and  was  not  enrolled  in  the  office  of 
the  secretary  of  state  as  a  law,  it  nevertheless  has  the  force  of  law.  Unques- 
tionably, the  legislature  intended  that  this  bill  should  become  a  law,  and, 
unless  this  court  can  answer  the  questions  proposed  in  tlie  affirmative,  tliis 
purpose  will  be,  at  least  for  the  present,  defeated.  The  publication  provided 
for  by  the  bill  would  tend  t-o  the  advancement  of  science,  and  to  the  enlighten- 
ment of  the  people  upon  a  subject  of  general  interest,  and  one  which  is  con- 
stantly growing  in  importance.  So  that  there  is  strong  inclination  on  the 
part  of  the  court  to  determine  the  question  involved  in  such  way  as  will  give 
expression  to  the  will  of  the  law-making  power.  Nevertheless,  if,  upon  due 
consideration,  it  is  manifest  that  the  bill  cannot  be  maintained  as  a  law  of 
the  land,  it  is  the  imperative  duty  of  the  court  to  so  declare,  however  much  we 
may  regret  the  result.  Impressed  with  the  importance  of  the  question,  we 
have  given  to  the  case  careful  consideration. 

Section  17,  art.  2,  C!bnst.,  is  as  follows:  "The  presiding  officer  of  each  hoosa 
shall  sign,  publicly  in  the  presence  of  the  house  over  which  he  presides,  while 
the  same  is  in  session  and  capable  of  transacting  business,  all  bills  and  joint 
resolutions  passed  by  the  general  assembly."  No  judicial  interpretation  has 
been  given  to  this  section,  so  faras  we  are  informed.  The  preceding  section, 
which  provides  that  every  bill  shall  be  fully  and  distinctly  read  on  three  dif- 
ferent days,  and  that  no  bill  shall  contain  more  than  one  subject,  which  shall 
be  clearly  expressed  in  its  title,  etc.,  has  been  considered  by  this  court,  and 
the  views  of  the  court  upon  it  are  well  stated  by  Swan.  J.,  in  Pirn  v.  Niehol- 
ton,  6  Ohio  St.  177,  as  follows:  "This  court  held,  in  the  case  of  Miller  v. 
Slate,  3  Oliio  St.  475,  that  the  provisions  of  the  above  section,  relating  to  the 
distinctness  required  in  reading  a  bill,  and  the  number  of  times  a  bill  shall  be 
read,  were,  as  they  in  fact  import,  intended  as  permanent  rtdes  for  the  pro- 
ceeding of  the  houses.  They  are  directory  only,  and  are  to  be  enforced  by  the 
houaes,  and  not  by  judicial  interposition.  The  further  provision,  in  tlie  same 
section,  thai,  u  j  hill  shall  contain  more  than  one  subject,  which  shall  be  dearly 
expressed  in  its  title,  is  also  made  a  permanent  rule  in  the  introduction  and 
passage  of  bills  through  the  houses.  The  subject  of  the  bill  is  required  to 
be  clearly  expressed  in  the  title,  for  the  purpose  of  advising  members  of  its 
subject,  when  voting,  in  cases  in  which  the  reading  has  been  dispensed  with 
by  a  two-thirds  vote.  The  provision  that  a  bill  shall  contain  but  one  subject 
was  to  prevent  combinations,  by  which  various  and  distinct  matters  of  legis- 
lation should  gain  a  support  which  they  could  not  if  presented  sepaiately.  As 
a  rule  of  proceeding  in  the  general  assembly  it  was  manifestly  an  important 
one.  But  it  it  was  intended  to  effect  any  practical  object  for  the  benefit  of 
the  people  in  the  examination,  construction,  or  operation  of  acts  passed  and 
published,  we  are  unable  to  perceive  it.  The  title  of  an  act  may  indicate  to 
the  reader  its  subject,  and  under  the  rule  each  act  would  contain  one  subject. 
To  suppose  tliat  for  such  a  purpose  the  constitutional  convention  adopted  the 
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rule  under  consideration  would  impute  to  th«n  a  most  minute  provision  for 
a  very  imperfect  heading  of  the  chapters  of  laws  and  their  subdivision.  This 
provision  being  intended  to  operate  upon  bills  in  their  progress  through  th6 
general  assembly,  it  must  be  held  to  b«  directory  only. " 

It  is  entirely  clear  that  section  17  cannot  be  treated  as  a  mere  guide  to  the 
action  of  the  general  assembly  in  oi^der  to  the  more  full  enlightenment  of  the 
members  in  the  performance  of  their  duties,  or  as  a  check  upon  them,  as  the 
signing  of  a  bill  by  the  presiding  officer  in  nosubstantial  way  affects  the  action 
of  fixe  members,  or  relates  to  the  passage  of  the  bill  through  either  body. 
The  members,  as  such,  have  performed  every  duty  regarding  a  bill  prior  to 
the  time  when  the  duty  of  signing  by  the  presiding  officers  may  be  performed. 
This  signing  in  open  session  may,  incidentally,  serve  to  fix  the  attention  of 
members  to  the  bill  being  signed,  but  it  has  a  much  more  important  purpose. 
It  authenticates  a  bill,  and  affords  a  sure  means  of  identification.  No  official 
copy  is  required  of  a  bill  introduced,  nor  is  it  required  to  be  copied  on  the 
journal,  and  a  legal  standard  of  comparison  is  wanting.  The  signatures  of 
the  presiding  officers,  therefore,  furnish  the  evidence  that  that  which  the 
journals  show,  by  title  and  number,  passed  the  general  assembly,  is  this  iden- 
tical measure.  The  act  thus  authenticated  is  to  be  given  the  force  of  law,  is 
to  be  treated  as  such,  and  to  prove  itself  upon  inspection;  and  this  verification 
by  the  officers  designated  by  the  constitution  is  tlie  conclusive  evidence  to  the 
secretary  of  state  that  the  act  so  signed  is  a  law,  and  entitled  to  be  enrolled 
as  such  in  the  office  of  that  officer,  and,  under  his  direction,  to  t>e  published, 
duly  certified  by  him,  for  the  information  and  guidance  of  all  the  people  of 
the  state.  The  signing  is  therefore  for  the  benefit  of  the  people  in  their  ex- 
amination to  ascertain  what  is  and  what  is  not  law.  It  is  apparent  that  the 
reasoning  which  led  this  couit  to  declare  section  16  to  be  directory  does  not 
apply  to  section  17,  and  that  the  oases  referred  to  are  not  authority  In  the 
case  at  bar. 

Were  there  a  provision  requiring  that  all  bills  introduced  should  be  spread 
at  length  upon  the  journal,  and  were  this  bill  to  be  found  copied  on  the  jour- 
nal of  either  house,  it  is  probable  that,  following  forn^r  holdings  of  this  court, 
resort  might  be  had  to  that  mode  of  identification.  But  no  such  record  ex- 
ists: and  reliance  upon  title,  number,  and  designation,  for  identification  of 
contents,  would,  we  think,  be  inadmissible. 

At  the  trial,  the  state  librarian  was  offered  by  the  relator  aa  a  witness,  and 
it  was  proposed  by  the  testimony  of  this  witness  to  identify  a  copy  which  it 
was  claimed  had  bieen  deposited  in  the  state  library,  in  compliance  with  sec- 
tion 59,  Her.  St.,  and  thus  supply  proof  of  the  contents  of  the  bill.  That  is 
to  say,  the  court  was  asked  to  take  the  copy  thus  proffered  from  the  state 
library,  and,  by  making  in  it  the  changes  which  the  journals  of  the  two  houses 
show  were  made  while  the  bill  was  pentling,  make  up  a  completed  bill,  and 
declare  it  law.  The  testimony  is  t)elieved  not  to  be  competent.  It  was  an 
effort  to  introduce  parol  proof,  and,  in  effect,  to  try  the  validity  of  a  law  upon 
the  testimony  of  witnesses;  The  section  referred  to  requires  that  the  clei'k  of 
each  house  shall  deliver  to  the  printer,  for  his  use  in  printing,  all  of  the  pa- 
pers and  documents  laid  before  the  branch  of  which  he  is  clerk,  which  are  or- 
dered by  such  branch  to  be  printed;  and  the  printer  shall  immediately  print 
240  copies  thereof,  of  which  number  each  of  the  executive  officers  shall  re^ 
oelve  1  and  the  state  librarian  5,  which  he  shall  preserve.  Upon  whom  de- 
volves the  duty  of  delivering  these  copies  is  left  to  inference.  No  provision 
is  made  for  their  certification  as  true  cof^es,  nor  for  special  care  In  their  safe- 
keeping, nor  for  perpetuation  of  evidence  of  contents  by  a  record  of  them. 
The  librarian  is  required  to  simply  preserve  the  copies  which  be  receives, — a 
duty  which  attaches  to  all  books  and  pamphlets  of  which  be  has  tbe  caie.  He 
is  not  required  to  make  copies  for  use  elsewhere,  nor  is  provision  made  for  a 
certificate  of  any  kind,  or  for  any  mode  of  authenticating  them.    Yet,  if  tfais 
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be  competent  testimony,  the  occasion  for  its  introduction  may  arise  as  well  in 
any  court  in  the  remotest  county  in  the  state  as  in  this  court.  Copies  depos- 
ited in  the  library  furnish  a  convenient  source  of  information  to  any  persons 
interested  in  pending  legislation;  but  it  cannot  be  that  the  legislature  intended 
that  a  copy  of  a  bill  found  in  the  state  library  should  be  treated  as  a  record  of 
a  law.  or  as  taking  the  place  of  the  signatures  of  the  presiding  ofScera,  and  it 
is  apparent  that  the  admission  in  evidence  of  the  testimony  proposed  would 
establish  a  precedent  of  a  loose  and  most  dangerous  character.  The  effect  uf 
a  resort  to  parol  proof  to  establish  the  validity  of  a  law  was  fully  considered 
in  State  t.  Smith,  44  Ohio  St.  348,  7  N.  E.  Bep.  447,  and  it  is  not  necessary 
to  do  more  here  than  refer  to  that  case. 

Whether  a  provision  imperative  in  its  terms  should  be  treated  as  directory 
or  as  mandatory  has  been  held  to  be  a  matter  of  expediency,  though  Judge 
Cooley,  in  his  work  on  Constitutional  Limitations,  observes  that  "courts 
tread  upon  very  dangerous  ground  when  they  venture  to  apply  the  rules  which 
distinguish  directory  and  mandatoi-y  statutes  to  the  provision  of  a  constitu- 
tion." Another  author  says  tliat  "the  question  is  in  the  main  governed  by 
considerations  of  convenience  and  justice."  Giving  effect  to  the  more  liberal 
view,  it  may  be  said  that  if  no  advantage  would  be  lost,  or  riglit  destroyed, 
or  benefit  sacrificed  either  to  the  public  or  to  an  individual  by  sucli  a  holding, 
the  provision  might  be  regarded  as  directory;  or,  if  less  injury  would  result 
by  disregarding  than  by  enforcing  the  provision  according  to  its  letter,  then 
it  could  with  propriety  be  treated  as  directory  merely.  But  if  the  lax  rule 
would  tend  to  the  injury  of  the  public,  or,  if  applied  to  the  facts  of  a  given 
case,  (though  possibly  conducive  to  good  results  in  that  spicial  instance,) 
would  introduce  a  dangerous  precedent,  then,  especially  as  to  constitutional 
provisions,  should  a  court  be  reluctant  to  depait  from  the  letter  of  the  con- 
stitution. Cooley,  Const.  Lim.  93;  Maxw.  Int.  St.  452;  State  v.  Covington, 
29  Ohio  St  117. 

In  the  light  of  these  considerations,  we  inquire  whether  section  17,  before 
quoted,  should  be  regarded,  in  this  case,  as  merely  directory,  or  as  embodying 
a  positive  requirement.  ^  And  this  is  the  practical  question:  Where  a  bill  has 
received  the  sanction  of 'a  majority  of  eacli  house  of  the  general  assembly,  but 
has  not  been  signed  by  the  presiding  odlcer  of  either  liouse,  or  filed  in  the 
office  of  the  secretary  of  state  in  the  regular  course  of  procedure,  or  enrolled 
there,  or  published  among  the  authorized  laws,  can  it  be  treated  as  a  law  by 
the  courts?  We  are  reluctantly  led  to  the  conclusion  that  it  cannot.  The 
advantages  to  be  derived  by  a  recognition  of  this  bill  as  alaw,  would,  we  think, 
be  far  outweighed  by  the  perils  which  might  follow  the  establishment  of  so  dan- 
gerous a  precedent.  As  applied  to  this  case,  the  result  of  this  holding  but  post- 
pones, in  all  probability,  to  the  meeting  of  another  assembly,  the  accomplish- 
ment of  the  object  sought.  Ifor  wfll  this  view  necessarily  work  irreparable 
inconvenience,  as  applied  to  any  class  of  legislation.  In  a  case  where  the  sub- 
ject-matter of  a  bill  thus  defeated  is  vital  to  the  public  business  of  the  state, 
the  authority  of  the  governor  to  call  together  the  general  assembly,  and  give 
opportunity  for  all  needed  requirements  to  be  observed,  is  ample.  On  the 
other  hand,  the  importance  of  furnishing  to  the  people  soui-ces  of  informa- 
tion, certain  in  their  character  and  convenient  of  access,  as  to  what  is  and 
what  is  not  law,  is  obvious.  All  are  presumed  to  know  the  law,  and  it  is  of 
great  interest  to  e>ich  citizen,  as  well  as  to  the  public  officer,  that  there  be 
some  authentic  record  to  whicli  he  may  resort  to  ascertain  certainly  and  defi- 
nitely what  laws  are  enacted  by  the  legislature,  what  control  him  in  the  daily 
transactions  of  business,  and  of  what,  at  his  peril,  be  is  bound  to  take  notice. 
Whatever  conduces  to  certainty  in  this  regard,  therefore,  is  of  great  moment 
to  every  person  in  the  state,  and  no  rule  of  construction  would  be  wise  which 
leaves  so  important  a  matter  in  doubt  or  confusion. 

It  is  urged  that  to. give  controlling  effect  to  section  17  would  be  to  olotbe 
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the  presiding  officers  of  the  general  assembly  with  a  veto  power,  and  such  «/ 
result  cannot  have  been  intended  by  the  convention  which  framed  the  con- 
stitution. Cei-tainly  that  body  did  not  so  intend,  but  we  think  the  result 
proved  is  not  likely  to  follow.  Our  attention  is  called  to  the  case  of  Leaven- 
worth V.  Hiffffinbotham,  17  Kan.  62.  In  tliat  case  the  bill  in  question  was 
passed,  signed  by  the  governor,  and  published  more  than  11  years  prior  to  the 
decision,  and  all  departments  of  the  state  government  had  held  it  valid,  though 
it  lacked  the  signature  of  the  presiding  ofiicer  of  the  senate.  The  court  de- 
cided that  "the  bill  should  be  held  to  be  valid,  although  it  may  not  have  the 
signature  of  the  presiding  officer  of  the  senate  affixed  to  it."  In  the  opinion, 
prominence  is  given  to  a  consideration  of  the  suggested  dangers  which  would 
follow  if  the  signatures  of  the  presiding  officers  were  deemed  essential.  What- 
ever significance  should  be  attached  to  this  consideration  in  the  newer  states, 
we  are  impressed  that,  as  applied  to  this  state,  the  danger  is  more  fancied 
than  real.  Section  17  has  been  in  force,  as  a  constitutional  requirement, 
since  the  formation  of  the  state,  and  this  is  the  first  instance,  so  far  as  we  are 
advised,  in  which  there  has  been  a  failure  to  observe  it.  If  any  has  occurred, 
the  learned  counsel  has  omitted  to  call  attention  to  it.  However,  the  obvious 
answer  to  this  objection  is  that  confidence  must  be  reposed  somewhere.  It 
is  not  to  be  presumed  that  men  selected  to  fill  places  of  such  high  trust  will, 
intentionally  violate  the  constitution,  and  prove  false  to  their  oaths. 

Cottrell  v.  State,  9  Neb.  125,  1  N.  W.  Bep.  1008,  is  cited.  In  that  case  a 
like  provision  was  held  to  be  directory.  Maxwell,  C.  J.,  in  the  opinion 
says:  "The  signature  of  a  presiding  officer  to  a  bill  is  a  mere  certificate  to  the 
governor  that  it  has  passed  the  requisite  number  of  readings,  and  been  adopted 
by  the  constitutional  majority  of  the  house  over  which  he  presides.  The  vote 
upon  the  passage  of  tlie  bill  must  be  determined  from  the  journal  of  the  re- 
spective houses.  And  wlien  it  appears  from  the  journals  that  a  bill  has  passed 
by  the  requisite  majority,  and  has  been  approved  by  the  governor,  the  failure 
of  the  presiding  officer  to  affix  his  signature  thereto  will  not  invalidate  the  act, 
as  it  will  be  presumed  that  the  governor  had  sufficient  evidence  before  him 
of  the  passage  of  the  bill  at  the  time  he  approved  the  same." 

It  appears  that  all  due  formalities  had  been  observed  as  regards  the  act,' 
save  only  the  signature  of  the  presiding  officer  of  the  senate.  It  had  the  gov- 
ernor's signature,  was  duly  enrolled  in  the  office  of  the  secretary  of  state,  and 
it  had  been  in  force  for  years.  The  governor's  signature  apparently  served, 
not  only  as  showing  his  official  assent  to  the  measure,  but  as  authenticating 
the  bill  itself.  In  this  state  the  governor  takes  no  part  in  the  approval  or  au- 
thentication of  laws.  There  are  other  notable  differences  between  these  cases 
and  the  case  at  bar.  If  a  case  were  presented  where  a  bill,  lacking  only  the; 
signature  of  the  presiding  officer  of  one  house,  had  been  enrolled  by  the  sec- 
retary of  state,  published  as  a  law,  and  recognized  as  such  by  all  other  branches 
of  the  state  government,  and  acquiesced  in  for  years,  a  different  question 
would  be  before  us. 

The  two  cases  referred  to  are  the  only  authorities  we  have  noticed  which 
appear  to  sustain  the  relator's  claim,  and  we  think,  when  duly  considered, 
they  fail  to  do  so.  On  the  other  hand,  the  positions  heretofore  assumed  are 
believed  to  be  in  consonance  with  the  views  of  text  writers  and  with  many 
adjudicated  cases.  See  Burroughs,  Pub.  Sec.  425;  State  v.  Swift,  10  Nev. 
176;  State  v.  Rogers,  Id.  250;  State  v.  Glenn,  18  Nev.  34,  1  Fac.  Rep.  186; 
State  v.Mead,  71  Mo.  266;  Pangbom  v.  Toung,  82  N.  J.  Law,  29;  Sherman 
V.  Story,  30  Cal.253;  Mayor  v.  Harwood,  82  Md.471;  Jones  v.  Hutchinson, 
43  Ala.  725.    Writ  refused. 
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(tf  OUo  8t  232) 

Boot  and  others  v.  CSolumbus.  H.  Y.  &  T.  B.  Co. 
(.SapreiM  Court  of  Ohio.    June  7, 18870 

1.  Attaobmekt — Lkty  of — PoasEBSioN  OP  Dkbtob. 

In  order  to  constitute  the  levy  of  an  attachment  on  pergonal  property,  it  most  be 
taken  into  the  custody  of  the  officer  levying  the  writ,  so  as  to  be  held  subject  to  the 
order  of  the  court  from  which  the  writ  issued.  After  the  seizure  has  been  effected, 
the  property  may  be  placed  by  the  officer  in  the  possession  of  a  person  acting  for 
him  as  keeper,  but  cannot  be  lefl  in  the  possession  of  the  debtor,  and  subject  to  his 
control,  unless  npon  the  execution  of  a  forthcoming  undertaking,  as  provided  in 
section  5529,  Hev.  St. 

S.  Baxb — Void  Leyt. 

In  the  absence  of  a  levy  so  made,  the  court  acquires  no  JariBdiction  over  the  prop- 
erty sought  to  be  attached,  and  it  may  be  taken  in  execution  or  attachment  by  any 
other  creditor  as  if  no  previous  writ  had  been  issued. 

Sl  8ah«— ParoKiTT — Offiobr's  Rbtukw. 

Where,  as  a  matter  of  fact,  personal  property  is  for  the  flist  time  seiced  by  an 
officer,  and  taken  into  his  custody,  under  a  writ  of  execution,  the  return  of  the 
officer  that  he  had  levied  the  same  npon  certain  property,  subject  to  a  former 
attachment,  does  not  preclude  the  execution  creditor  from  snowing  that,  ttora  an 
omission  of  the  officer  to  take  the  property  into  his  custody,  no  sach  attaciuuent 
had  in  fact  been  made. 

KSiiOnbui  by  the  Onat.) 

JSrror  to  circuit  court,  Hocking  countf. 

The  litigatiou  in  the  case  below  arose  out  of  a  controversy  between  certain 
creditors  of  an  insolvent  corporation,  the  Hocking  Iron  Company.  The  plain- 
tiff, under  an  execution  issued  upon  a  judgment  in  its  favor,  had  levied  upon 
certain  property  of  the  insolvent  company.  Executions  of  other  creditors, 
tlie  first  being  that  of  the  Austin  Powder  Co.,  had  previously  been  levied  upon 
the  same  property.  But,  prior  to  any  of  these  levies,  the  plaintiff  in  error, 
Charles  lioot  &  Co.,  claimed  to  have  acquired  a  lien  upon  the  same  property 
by  proceedings  in  attachment.  The  suit  was  begun  for  the  purpose  of  con- 
testing the  validity  of  this  lien.  By  an  amended  petition,  the  plaintiff  below 
claim«l  that  the  property  had  never  been  taken  into  his  custody  by  the  sheriff 
under  the  writ  of  attachment,  and  that  no  attachment  was  in  fact  made. 
like  averments  were  made  by  the  other  execution  creditors  in  their  cross- 
petitions.  The  case  went  to  the  circuit  court  on  an  appeal,  where  it  was  tried 
upon  the  pleadings  and  the  evidence.  The  court,  at  the  request  of  Root  & 
Co.,  made  a  finding  of  the  facts,  iind  rendered  judgment  thereon  in  favor  of 
the  execution  creditors.    The  finding  is  as  follows: 

"(I)  That  the  defendant,  Charles  Boot  &  Co.,  obtained  a  writ  of  attach- 
ment against  the  Hocking  Iron  Co.  from  the  court  of  common  pleas  of  Hock- 
ing county.  Ohio,  on  the  ninth  day  of  October,  A.  D.  1882,  and  placed  the 
same  in  the  hands  of  the  said  T.  F.  McCarthy,  sheriff  of  said  county. 

"(2)  That  on  the  tenth  day  of  October,  A.  D.  1882,  said  sheriff  and  one 
D.  C.  Welling,  the  attorney  of  record  ot  said  Root  &  Co.,  proceeded  to  Orbis- 
ton,  in  said  county,  for  the  purpose  of  levying  said  attachment  upon  the  prop- 
erty of  said  Hocking  Iron  Company.  That  shortly  after  their  arrival  there 
they  met  one  Joseph  F.  Wheeler,  the  general  superintendent  of  the  furnaces, 
mines,  stores,  and  property  of  the  said  defendant,  the  Hocking  Iron  Company, 
to  whom  was  made  known  the  business  of  said  sheriff  and  said  Welling,  and 
that  SHid  Wlieeler  assured  the  said  WeUing  that  said  claim  of  said  Boot  &  Co. 
would  be  paid  in  a  few  days.  It  was  thereupon  agreed  by  and  between  the 
said  D.  C.  Welling,  as  the  attorney  of  said  B<iot  &  Co.,  and  the  said  Joseph 
F.  Wheeler,  as  the  said  superintendent  and  agent  of  said  Hocking  Iron  Com- 
pany, that  in  order  to  avoid  the  stopping  of  said  furnace  and  mine,  the  closing 
of  said  store,  the  discharge  of  the  employes  of  said  Hocking  Iron  Co.,  and  the 
euspension  of  the  mining  and  manufacture  of  pig  iron,  and  the  cessation  of 
said  company's  business,  tliat  the  said  sheriff  should  declare  that  he  attached 
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said  stock  of  goods  in  snid  store,  but  that  the  same  should  not  be  done  in  the 
presence  of  any  freeholders,  or  in  a  public  manner,  nor  should  any  inventory 
or  appraisement  be  made  of  said  property,  or  any  part  thereof,  nor  should  any 
notice  of  said  attachment  be  posted  up  in  any  conspicuous  place,  nor  should 
said  store  be  closed,  nor  any  of  said  goods  be  taJien  into  the  actual  possession 
of  said  sheriff,  but  that  the  said  Wheeler  should  remain  in  charge  of  said 
store  and  the  goods  therein,  run  said  business  just  as  it  had  been  done  before, 
sell  any  or  all  of  said  stock  of  goods  necessary  or  desirable  in  carrying  on  said 
business,  buying  any  additional  stock  for  said  store,  keep  no  account  of  said 
business  or  of  such  sales,  make  no  return  of  said  sales  or  the  proceeds  thereof 
t.0  said  sherifT,  or  any  one  for  him;  that  said  sheriff  thereupon,  in  the  manner 
agreed  upon,  declared  said  levy  of  said  attachment,  and  departed  In  company 
with  the  said  Welling,  leaving  said  Wheeler,  superintendent  as  aforesaid,  in 
full  possession  and  control  of  said  property. 

"(3)  That  on  the  evening  of  the  same  day,  or  during  the  next  day,  the  said 
superintendent.  Wheeler,  gave  to  the  said  sheriff  at  his  ofQce  in  Logan,  O.,  a 
list  of  the  additional  articles  of  personal  property  not  in  the  store,  consisting 
of  mules,  horses,  bank  cars,  etc.,  but  that  said  sheriff  did  not  see  any  of  said 
property,  nor  appraise  the  same,  nor  take  the  same  into  his  possession  until 
he  seized  it  under  the  Austin  Powder  Company's  writ, 

"(4)  That  the  said  Wheeler,  superintendent  as  afo^lsaid,  continued  in  the 
possession  and  control  of  all  of  said  property,  selling  and  disposing  of  the  same, 
buying  and  adding  thereto,  and  using  the  same  in  conducting  the  business  of 
the  said  Hocking  Iron  Co.,  and  turning  the  proceeds  over  to  said  company  in 
the  same  manner  as  he  had  always  done  while  conducting  said  business. 

"(5)  That  on  the  twentieth  day  of  October,  A.  D.  1882,  there  came  into  the 
hands  of  said  sheriff  a  writ  of  execution  from  the  court  of  common  pleas  of 
Franklin  county,  Ohio,  against  the  Hocking  Iron  Co.,  and  in  favor  of  the 
Austin  Powder  Co.,  by  virtue  of  which  writ  said  sheriff,  on  Oetot>er  21, 1882. 
seized  and  took  into  his  possession  for  the  first  time  said  stock  of  goods  and  per- 
sonal property,  closed  up  said  store,  furnace,  and  mines  of  said  Hocking  Iron 
Co.,  and  sold  said  property  thereafter;  out  of  which  sale  arose  the  funds  in 
controversy. 

"(6)  That  on  the  fifth  day  of  December,  1882,  while  said  sheriff  was  still  in 
possession  of  said  property,  he  levied  the  execution  of  T.  J.  Price  &  Co.  and 
the  Columbus  Machine  Co.  upon  said  property;  and  upon  the  nineteenth  day 
of  December,  1882,  he  levied  the  execution  of  plaintiff  upon  the  same. 

"From  which  finding  of  facts  the  court  con  eludes  that  in  law  no  valid  levy 
or  seizure  of  said  property,  or  any  part  thereof,  was  made  by  said  sheriff  under 
said  writ  of  attachment  of  said  Root  &  Co.,  but  that  said  pretended  levy  or 
seizure  under  said  attachment  was  illegal  and  void  as  against  the  subsequent 
levies  made  under  the  execution  of  said  plaintiff  and  the  said  cross-petition- 
ers, T.  J.  Price  &  Co.  and  the  Columbus  Machine  Company." 

The  plaintiffs  in  error  excepted  to  the  second,  third,  and  fifth  findings  of 
fact,  as  not  sustained  by  the  evidence;  and,  on  the  overruling  of  a  motion 
for  a  new  trial,  took  a  bill  of  exceptions,  which  is  made  a  part  of  the  record. 
They  also  excepted  to  tlie  conclusions  of  law  and  the  judgment  of  the  court, 
upon  the  findings  of  fact.  It  appears  from  the  returns,  set  forth  in  the  bill 
of  exceptions,  that  the  sheriff,  as  to  each  of  the  executions,  returned  that  he 
levied  the  same  subsequent  to  the  attachment  of  Boot  &  Co. 

D.  C.  Welling  and  Watson  &  Burr,  for  plaintiffs  in  error.  Levi  J.  Bur- 
gess, for  defendants  in  error. 

MiNSHAU.,  J.  In  order  to  effect  an  attachment  of  personal  property,  it 
must  be  taken  into  the  custody  of  the  ofilcer  serving  the  writ.  Until  this  is 
done,  no  attachment  can  be  said  to  exist.  It  need  not  in  all  cases  be  actual, 
vut  must  in  every  case  be  such  custody  as  the  nature  of  the  subject  attached 
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will  admit  of.  Such  is  not  only  the  positive  requirement  of  our  statute,  (sec- 
tion 5528,  Bev.  St.,)  but  is  in  accordance  with  the  statement  of  the  law  upon 
the  subject  as  found  in  the  treatises  and  decided  cases.  1  Wade,  Attaclim.  § 
129;  Drake,  Attachm.  |  292ffl/  Waples,  Altachm.  175;  Freem.  Ex'ns,  §  262; 
Mirwr  v.  Smith,  13  Ohio  St.  79;  Mtirphy  v.  Stoadener,  33  Ohio  St.  85. 

There  is  no  doubt  but  that,  after  the  attachment  has  been  properly  made, 
the  officer  may  continue  his  custody  of  the  goods  by  placing  them  in  the  pos- 
session of  some  third  person  acting  as  his  agent.  They  cannot,  however,  be 
left  i:i  the  possession  and  subject  to  the  control  of  the  debtor.  "It  is,"  says 
Mr.  Dnike,  "of  special  importance  that  an  officer  should  not  leave  attached 
property  in  the  possession  of  the  defendant,  unless  authorized  thereto  by  some 
statutory  provision."  Drake,  Attachm.  §  428.  And  he  adds  as  a  reason  that 
"the  possession  of  personal  property  is  the  only  indictum  of  ownership;  and 
to  suffer  a  debtor  to  retain  possession  of  his  property  after  it  has  been  attiiched 
is  prima  facie  evidence  that  the  attachment  is  fraudulent  in  respect  of  other 
creditors,  whose  attachments,  or  a  bona  fide  purchase  from  the  defendant, 
will  prevail  against  the  attacliment  whose  lien  lias  thus  been  lost."  See  also, 
Jhtnklee  v.  Fates,  5  N.  H.  527;  Bryant  v.  Osgood,  52  N.  H.  185;  Goioer  v. 
Stevens,  19  Me.  92;  QaUa  v.  Flint,  39  Miss.  3d5;  Murfree,  Sher.  §  259. 

The  requirement  of  our  statute  as  to  the  attachment  of  personal  propei-ty 
Is  that,  if  it  can  be  come  at,  the  officer  "shall  take  it  into  his  possession,  and 
hold  it  subject  to  the  order  of  tlie  court."  Section  5528,  Rev.  St  But  it 
may,  as  provided  in  the  next  section,  be  delivered  by  the  officer  "to  the  per- 
son in  whose  possession  it  was  found,"  by  suchperaort  executing  a  forthcom- 
ing undertaking.  In  such  case  the  undertaking,  instead  of  the  property,  be- 
comes the  security  of  the  creditor;  and  the  property  itself  may  be  disposed  of 
by  the  debtor,  or  taken  in  execution  by  other  creditors.  Jones  v.  Peasley,  3 
Iowa,  52;  Biseoe  v.  Sandbar,  14  Ark.  568;  Brush  v.  Seguin,  24  III.  254; 
Freem.  Ex'ns,  §  264.  Hence  it  appears  that  in  any  case,  when  personal  prop- 
erty, sought  to  De  attached,  is  left  by  the  officer  In  possession  of  the  debtor,  it 
ceases  to  be  in  custody  of  law,  and  may  be  taken  by  other  creditors.  What- 
ever the  rule  may  be  as  to  personal  property  taken  in  execution,  [Acton  v. 
ICnowles,  14  Ohio  St.  28.)  such  is  the  rule  where  it  is  sought  to  effect  an  at- 
tachment of  -it. 

Tliat  there  are  many  requirements  of  the  statute  regulating  proce^ings  in 
attachment  that  may  be  omitted  without  affecting  the  validity  of  an  attach- 
ment as  to  other  creditors  and  purchasers,  is  not  questioned.  But  it  will  be 
found  that  these  requirements  are  such  only  as  are  designed  for  the  protec- 
tion of  the  debtors;  as  the  giving  of  a  bond  by  the  attaching  creditor,  or  mere 
irregularities  in  the  affidavit  for  an  attachment.  Such  irregularities  and 
omissions  are  regarded  as  waived,  unless  advantage  is  taken  of  them  by  the 
debtor.  They  are  not  available  to  other  creditors.  Tlie  provisions,  however, 
that  require  notoriety  in  making  the  attachment, — that  it  shall  be  done  in  the 
presence  of  two  freeholders  of  the  county,  and  that  the  property  shall  be  taken 
into  the  custody  of  the  officer, — are  designed  for  the  protection  of  ci-editors 
and  purchasers  of  the  debtor;  and  unless  the  property  is  so  attached  the  court 
acquires  no  jurisdiction  over  it,  and  the  attachment  is  invalid  as  to  such  third 
persons.  This  distinction  is  taken  in  the  case  of  Ward  v.  Howard,  12  Ohio 
St.  161,  in  the  observation  of  the  court  that  "anything  may  be  waived  by  the 
defendant  which  is  substantially  no  injustice  to  other  creditors,  or  is  not  in- 
tended to  guard  their  rights."  And  so  the  court  added  that  "the  obji'ction 
that  a  proper  undertakiug  was  not  executed,  and  that  the  facts  were  defect- 
ively stated  in  the  affidavit,  were  properly  overruled  by  the  court."  O'Far- 
Tell  V.  Stockman,  19  Ohio  St.  296,  is  of  like  effect.  We  have  examined  the 
various  cases  cited  by  counsel  for  plaintiff  in  error,  and  find  none  that  go 
further  than  we  have  stated,  though  the  generality  of  the  language  used  in 
some  might  indicate  that  they  did.    A.different  holding  would  be  lucking  in 
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principle,  as  all  the  authorities  agree  that  the  property  must  be  seized  in  at> 
tachment  or  the  court  acquires  no  jurisdiction  over  it;  and  that  no  seizure 
can  be  effected  unless  the  oQlcer  taltes  it  into  his  custody;  and  if  he  voiun- 
tarily  abandons  its  custody  to  the  debtor  or  bis  agent,  the  attachment  ceases 
to  exist. 

Applying  the  law  to  the  facts  as  found  by  the  court,  it  Is  clear,  as  we  think, 
that  no  such  custody  of  the  property  sought  to  be  attached  was  taken  in  this 
case  as  is  required  to  constitute  an  attachment.  The  sheriff,  with  the  attor- 
ney of  the  creditor,  went  to  the  place  of  business  of  the  debtor.  The  Hock- 
ing  Iron  Company  listened  to  tlie  representation  of  its  superintendent  tliat  the 
debt  would  be  paid  in  a  few  days,  and  that  to  make  an  attachment  would  be 
ruinous  to  the  business  of  the  company.  And,  induenced  by  these  consider- 
ations, the  sheriff,  with  the  assent  of  the  creditor's  attorney,  went  through  the 
form  of  declaring  that  he  attaclied  the  property,  and  tlien  departed,  leaving  it 
in  the  possession  of  the  superintendent  of  the  company,  with  the  understand- 
ing  that  he  might  proceed  to  deal  with  the  property  as  if  no  attachment  had 
been  made,  and  lie  did  so.  No  change  was  made  in  its  actual  custody,  and 
no  freeholders  were  called  to  witness  the  attachment.  It  is  true  a  notice  was 
posted  that  the  attachment  had  been  made,  but  it  was  purposely  posted  in  the 
must  inconspicuous  place  that  could  be  found.  In  all  that  was  done,  more 
care  was  observed  to  avoid  anything  that  would,  by  its  notoriety,  embarrass 
the  debtor  in  the  prosecution  of  its  business,  than  to  effect  a  valid  attachment, 
by  observing  the  requirements  of  the  law  regulating  such  proceedings.  It 
cannot  be  s^d  that  the  property  was  left  with  the  superintendent  as  tlie  agent 
or  keeper  of  the  sheriff.  It  was  found  in  his  possession  as  the  agent  of  the 
debtor,  and  was  left  with  him  as  such  agent  and  not  as  the  agent  of  the 
sheriff;  and  no  forthcoming  bond  was  taken,  as  required  in  such  cases.  The 
findings  of  the  court  show  that  the  intention  was  that  the  levy  should  be  kept 
secret,  and  for  this  reason,  if  no  other,  the  attacliment  was  void.  Thus  it  Is 
said:  "The  levy  ought  to  be  notorious;  it  must  not  be  made  in  such  manner 
as  to  indicate  an  intention  tu  keep  it  secret.  In  general,  a  secret  levy  must 
be  held  invalid  as  against  third  persons."    Freem.  Ex'ns,  §§  260,  261. 

But  it  is  claimed  that  the  execution  creditors  are  precluded  from  sliowing 
that  no  attachment  bad  been  levied  upon  the  property,  by  the  return  of  the 
sheriff,  made  upon  such  execution,  that  he  levied  the  same  subject  to  the 
attachment  of  Koot  &  Co.  There  is  no  finding  as  to  this  made  by  the  cir- 
cuit court, — most  probably  from  the  f^t  that  no  such  point  was  made  in 
that  court.  But  the  return  of  the  sheriff  is  set  forth  in  the  bill  of  exceptions, 
and  the  fact  that  the  return  in  each  case  was  made  as  claimed,  seems  to  have 
been  uncontro verted,  and  may  therefore  be  noticed. 

There  are,  as  we  think,  two  reasons  why  the  returns  made  by  the  sheriff 
upon  the  writs  of  the  execution  creditors  are  not  conclusive  as  to  them: 

(1)  The  attacliing  creditor  was  not  a  party  to  either  of  the  suits  in  which 
these  returns  were  made;  as  to  each  of  thesesuits  he  was  a  stranger.  It  will 
not  be  claimed  that  his  rights  could  have  been  impaired  by  any  return  made 
by  the  slieriff  upon  either  of  those  writs;  hence  to  make  either  of  them  con- 
clusive for  him,  while  not  so  as  against  him,  would  be  to  apply  the  principles 
of  an  estoppel  where  tliere  is  no  mutuality.  And  it  is  upon  this  principle 
that,  as  a  genenil  rule,  a  return  is  regarded  as  conclusive  between  parties  and 
privies  when  offered  in  evidence.  When  made  and  filed,  the  return  becomes 
a  part  of  the  record  in  which  it  issued.  "If,"  says  Mr.  Freeman,  "we  keep 
this  fact  in  view,  we  shall  usually  be  able  to  determine,  without  dithculty, 
whether  a  return  can  properly  be  ndmitted  in  evidence,  and  the  effect  to  be 
given  to  it  when  it  is  admitted.  Whenever  the  record  in  a  case  la  competent 
evidence,  the  return,  because  it  is  a  part  of  that  record,  is  also,  as  a  general 
rule,  competent  evidence.  If  the  case  is  one  in  which  the  record  is  conclu- 
sive evidence  between  the  parties,  the  return  is  also  conclusive  bet  ween  them. 


Digitized  by 


Google 


816  NOBTHEASTEBN   REPOHTJBn.  [OhlO. 

If,  on  the  other  hand,  the  record  is  not  conclusive  between  the  parties,  the 
return  cannot  be  regarded  as  conclusive  upon  them."  Freem.  Ex'ns,  §  363. 
This  is  certainly  a  rational  statement  of  the  rule,  and  accords  with  the  decis- 
ions in  this  state.  As  between  a  party  and  a  stranger,  a  return  may,  for 
some  purposes,  be  evidence;  but  it  is  not  conclusive.  The  latter  effect  is 
given  to  a  return  only  as  between  parties  and  privies.  Phillips  v.  Bltoell,  14 
Ohio  St.  240.  and  authorities  cited  by  Pbck,  J.,  at  page  244. 

(2)  Again,  It  is  no  part  of  the  duty  of  a  sheriff  to  determine  wliether  there 
are  or  are  not  liens  upon  the  property  that  he  seizes  in  execution.  Hence  the 
return  of  the  sheriff  on  the  execution  in  favor  of  the  Austin  Powder  C!ompany, 
that  he  levied  it  upon  certain  property  subject  to  the  attachment  of  Koot  & 
Co.,  was  not  a  necessary  part  of  his  return  on  that  writ;  and  the  same  is  true 
as  to  his  return  upon  the  subsequent  executions.  Where  the  property  on 
which  a  sheriff  levies  a  particular  writ  is  in  his  possession  under  a  former  one, 
a  second  seizure  need  not,  and  in  fact  cannot,  be  made.  The  seizure  as  to 
auch  subsequent  writ  is  in  law  effected  by  simply  indorsing  a  levy  upon  it, 
and  such  levy  will  take  effect  from  the  receipt  of  the  writ  by  the  sheriff. 
Where  the  property  is  in  his  custody  under  the  former  writ,  such  custody 
supports  the  return  of  a  levy  made  under  the  second  writ;  but  if  it  is  not,  and 
no  seizure  is  in  fact  made  under  the  second  writ,  the  latter  one  is  no  more 
effectual  than  tbe  former  one.  But  where,  as  in  this  case,  the  property  is  for 
the  first  time  seized  under  the  second  writ,  (fifth  finding  of  fact,)  it  stands 
upon  its  own  footing,  and  is  necessarily  prior  in  right  to  all  liens  depending 
upon  a  seizure  of  the  property;  and  it  is  not  in  the  power  of  the  sheriff  to  alter 
the  rights  of  a  party  in  this  regard  by  any  statement  in  his  return  in  favor 
of  another,  where  such  statement  is  not  a  necessary  part  of  his  return.  And 
this  is  true  irrespective  of  tlie  question  of  parties  and  privies;  for  it  is  well 
settled  that  the  return  of  an  officer  is  conclusive  upon  parties  and  privies  only 
as  to  such  facts  as  it  was  his  legal  duty  to  state.  Phil.  Ev.  (Cow.  &  H.  notes) 
883;  Freem.  Ex'ns,  §  364.  A  return  upon  a  writ  properly  embrace  no  more 
than  a  pertinent  history  of  what  was  done  by  the  officer  in  executing  it  ao- 
cording  to  its  requirement;  and  where  it  is  made  to  include  matters  outside 
of  such  history,  the  matters  so  incorporated  constitute  no  part  of  the  return, 
and  are  not  evidence  even  as  between  parties,  much  less  as  between  strangers. 

A  further  point  is  made  upon  the  pleadings  that  ttie  amendment  filed  to  the 
original  petition  is  inconsistent  with  it.  This  may  be  so,  but  we  see  no  rea- 
son why  a  party  may  not  be  permitted  to  change  the  averments  of  his  plead- 
ing. Such  a  motion  is  always  addressed  to  the  sound  discretion  of  the  court, 
and  will  not  be  received  on  error  unless  it  clearly  appears  that  such  discretion 
has  been  abused.  Clark  v.  Clark,  20  Ohio  St.  128.  It  was  aven-ed  in  the 
original  petition  "that  on  the  tenth  of  October,  1882,  the  sheriff  had  seized 
all  of  said  goods,"  under  the  attachment  of  Koot  &  Co.  If  this  averment  was 
made  according  to  the  heat  of  the  pleader's  infoi-mation  at  the  time,  but  was 
incorrect,  we  know  of  no  principle  that  would  preclude  him  from  correcting 
bis  statement  at  a  subsequent  time  by  leave  of  court.  The  court  was  doubt- 
less satisfied  that  the  party  was  acting  in  good  faith,  or  it  would  not  have 
permitted  the  amendment  to  be  filed.    Judgment  afftrmed. 
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OM  N.  T.  6C7) 

GAOB  «.  VlIXAOS  OF  HOBNSLL8TILLE.> 
(Court  Of  Appeah  of  Nea  Tori.    Jnly  1, 1887.) 

1.  Oo«is— Acnon  aoainst  Mdkioipal  CoBrosATios— Dbxahd. 

A  clajiii  for  damages  against  a  municipal  corporation  arising  from  the  negliKence 
of  its  ofiBcera  does  not  come  within  the  purview  of  Code  Civil  Froc.  N.  Y.  {  3245, 
which  iirovides  that  "costs  cannot  be  awarded  to  the  plaintiff  in  an  action  against 
a  ninnidpal  corporation  iu  which  the  complaint  demands  a  judgment  for  a  sum  of 
money  only,  unless  the  claim  upon  which  the  action  is  founded  was,  before  the 
coniuienceinent  of  the  action,  presented  for  payment  to  the  chief  fiscal  oi&cer  of 
the  corporation." 

2.  Saue— Fiscal  Omczs  of  Villaqk. 

Under  that  section  a  claim  oonid  not  be  presented  to  the  board  of  trustees  of  a 
ylllage.    The  chief  fiscal  officer  of  such  a  corporation  Is  its  treasurer. 

Appeal  from  general  term,  supreme  court.  Fifth  department. 
Action  to  recover  damages  for  injuries  received  by  reason  of  a  defective 
sidewalk. 
/.  W.  Near,  for  appellant.     Oeorge  N.  Orcutt,  for  respondent. 

Per  Curiau.  We  held  that  cases  for  the  recovery  of  damages  for  injuries 
sustained  by  reason  of  the  negligence  of  the  servants  of  a  municipal  corpora- 
tion were  not  witliin  the  purview  of  section  2,  c.  262,  Laws  1859.  Taj/lor  v. 
City  of  CoJioes,  105  N.  Y.  54,  11  N.  E.  Rep.  282.  The  provisions  of  that  sec- 
tion were  substantially  embodied  in  section  3245  of  the  Code.'  Tliere  is  no 
such  change  in  the  language  of  the  latter  section  as  requires  or  will  permit  us 
to  change  our  decision,  and  construe  it  differently  from  the  former  section. 
We  simply  decided  in  Batne  v.  Ctt}/  of  Rochester,  85  N.  Y.  523,  that  under 
section 8245  a  claim  against  a  municip£d  corporation  mislng  ex  contractu  mn'&t 
have  been  presented  to  its  chief  fiscal  officer  before  the  commencement  of  the 
action  in  order  to  entitle  the  plaintiff  to  costs,  and  thus  actions  ex  delicto 
against  municipal  corporations  are  left  to  stand,  as  to  costs,  upon  the  prior 
decisions.  We  do  not  agree  that  a  claim  against  this  municipality  could,  un- 
der the  section  of  the  Code,  be  presented  to  Its  board  of  trustees.  The  chief 
fiscal  officer  of  such  a  corporation  Is  the  officer  who  receives,  keeps,  and  dis- 
burses the  moneys  of  the  corporation,  and  such  an  officer  is  the  treasurer. 

The  order  should  be  affirmed,  with  costs. 

(All  concur.) 

>  Affirming  41  Hun,  87. 

'Section  2,  f..  262,  Laws  1859,  is  as  follows :  "Ko  costs,  fees,  disbursements,  or  allow, 
ance  shall  be  recovered  or  inserted  in  any  Judgment  against  a  corporation  in  which 
the  plslntifi  demandsjudKmeut  for  a  sum  of  money  only,  unless  the  claim  upon  which 
the  action  is  founded  wos,  before  the  commencement  of  the  action,  presented  for  pay< 
ment  to  the  chief  fiscal  officer  of  the  corporation." 

Section  3245,  Code  Civil  Froc,  is  as  follows :  "Costs  cannot  be  awarded  to  the  plain- 
tiff in  an  action  against  a  municipal  corporation  in  which  the  complaint  demands  a 
JndKment  for  a  sum  of  money  only,  unless  the  claim  upon  which  tiie  action  is  founded 
was,  before  the  oommencemeDt  of  the  action,  presented  for  payment  to  the  chief  fiscal 
officer  of  the  corporation." 

V.12N.B.noB.10, 11—52 
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OM  N.  T.  32) 

MooBS  V.  KiDDEB  and  others.' 
(Cburt  of  AppeaJi  of  Neui  York.    Jane  7,  1887.) 

L  CoHTRACT — CoBSTBticrrioK — Sale — Plbdoi. 

A.,  a  dealer  in  drugs,  etc.,  in  Boston,  obtained  lettei8  of  credit  on  B.  Bros.,  bank, 
era  in  London,  through  their  agents  in  Boston ;  A.  at  the  time  agreeing  that  "all 
properly  which  shall  be  purchased  by  means  of  the  within  credit,  •••  to- 
gether with  the  bill  of  lading  for  the  same,  are  hereby  pledged  and  hypothecated 
to  B.  Bros.,  as  collateral  security,  with  authority  to  take  possession  and  dispose  of 
the  same  at  discretion  for  tlieir  security  and  reimbursement;"  aud,  by  means  of 
the  credit  thus  advanced,  A.  bought  a  quantity  of  shellac  from  adealer  io  Calcutta, 
the  bill  of  lading  being  made  in  the  name  of  B.  Bros,  at  New  York.  On  the  ar- 
rival of  the  property  at  New  York,  A.,  who  had  previously  got  from  B.  Bros., 
agents  there,  the  bills  of  lading  of  other  goods  for  the  purpose  of  warehousingtbem 
in  the  name  of  B.  Bros.,  obtained  this  bill  of  lading,  saying  he  was  going  to  enter 
the  goods  at  the  custom-house,  and  warehouse  them  in  the  name  of  B.  Bros.,  and 
his  receipt  fur  the  bill  of  lading  specified  this  as  the  only  object.  Instead  of  so  do- 
ing, A.  entered  the  goods  In  the  name  of  l<is  broker,  who  warehoused  them,  aud 
gave  the  receipt  therefor  to  A.  A.  then  pledged  this  receipt,  with  others,  to  M., 
the  plaintiff,  for  a  loan.  B.  Bros.,  and  their  agents,  upon  learning  of  this,  seized 
the  goods.  M.,  the  plaintiff,  tiien  brought  an  action  to  recover  the  valne  of  the 
goods  and  damages  for  their  seizure,  claiming  that  B.  Bros,  were  only  pledgees  of 
and  that  A.  was  the  owner  of  the  property.  JIdd,  that  B.  Bros,  having  advanced, 
at  the  request  of  A.,  their  credit  for  the  purchase  of  the  property,  and  taken  the  bill 
of  lading  in  their  own  name,,  and  having  relied  upon  tlie  property  as  the  means  of 
reinibursing  tlieniselves,  became  the  owners  and  not  the  pledgees  of  the  property. 
Aud  their  relation  to  A.,  the  original  mover  in  the  transaction,  is  that  of  owners 
under  a  contract  to  sell  and  deliver  when  the  purchase  price  is  paid. 
2.  Faotobs— Documents  or  TrrLE— Dm.it«bt — Factobs'  Act. 

JHeld,  alio,  that  there  being  no  testimony  to  show  that  B.  Bros,  and  A.  had  ever 
departed  from  the  arrangement  represented  by  A.'s  written  receipt,  it  was  not  error 
to  refuse  to  submit  to  the  jury  the  issue  whether  A.  had  been  intrusted  with  the 
documents  of  title  for  the  purpose  of  sale,  so  as  to  constitute  bim  a,  factor  within 
the  meaning  of  the  New  York  and  Massachusetts  factors'  acts. 

RAPAI.LO,  Eakis  and  Feckham,  JJ.,  dissenting. 

Appeal  from  general  term,  supreme  court,  First  department. 

Action  brought  by  Joseph  B.  Moors  against  Kidder,  Feabodj  &  Co.,  Baring 
Bros.  &,  Co.,  and  John  B.  Hobby  Sons  &  Co.,  to  recover  the  possession  of  a 
quantity  of  shellac. 

One  Swain,  a  dealer  in  drugs,  etc.,  in  Boston,  for  some  years  had  been  in 
the  habit  of  purchasing  merchandise  through  his  agents,  Bancroft  &  Co.,  of 
Calcutta,  wbo  bought  the  merchandise  on  Swain's  account,  and  paid  for  it, 
when  purchased,  by  drafts  drawn  on  Baring  Bros.  &  Co.  against  the  mer- 
chandise under  letters  of  credit  issued  to  Swain  by  Baring  Bros.  &  Co.  through 
Kidder,  Peabody  &  Co.,  their  American  agents.  The  letter  under  which  tita 
goods  here  in  dispute  were  purchased,  was  as  follows: 

"KiDDEE,  Peabody  &  Co.,  40  State  Street, 

"Boston,  August  3,  1881. 

"Messrs  C.  C.  Bancroft  &  Co.,  Calcutta — Deab  Sies:  You  are  hereby  au- 
thorized to  value  on  Messrs.  Baring  Bros.  &  Co.,  London,  for  account  of  Paul 
M.  Swain,  Esq.,  Boston,  Mass.,  by  bills  at  three  (3)  months'  sight  for  the 
cost  of  any  shipment  of  goods  via  San  Francisco  and  thence  overland,  or  at 
three  (3)  to  six  (6)  months'  sight  for  the  cost  of  goods  by  any  other  route,  di- 
rect, or  under  through  bills  of  lading  to  Boston  or  New  York,  to  the  extent 
of  three  thousand  pounds  sterling,  (say  £3,000  stg.,)  and  we  hereby  agree 
with  the  drawers,  indorsers,  and  bona  fide  holders,  respectively,  of  the  bills 
drawn  by  virtue  of  this  credit,  that  the  same  shall  be  duly  honored  by  Messrs. 
Baring  Bros.  &  Co.,  upon  presentation  at  their  banking-bouse  in  London,  if 
drawn  and  negotiated  within  six  (6)  months  from  this  date,  and  if  acoom- 

■Affirming  34  Hun,  634. 
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ranied  by  bills  of  lading  for  such  goods  filled  up  to  the  oider  of  Messrs.  Baring 
Bros.  &  Co.,  and  by  invoice  of  the  same  to  their  order  for  the  account  of 
whom  it  may  concern. 

"A  duplicate  of  such  invoices  with  consular  certificate  attached,  together 
with  one  bill  of  lading,  to  be  sent  direct  to  us  either  by  vessel  or  mail. 
"Very  respectfully,  your  obedient  servants, 
[Signed]  "Kidder,  Peabody  &  Co." 

In  his  acceptance  of  the  letters.  Swain  agrees  that  "all  property  which 
shall  be  purchased  by  means  of  the  within  credit,  •  •  •  together  with 
the  bills  of  lading  fur  the  same,  are  hereby  pledged  and  hypothecated  to 
Messrs.  Baring  Bros.  &  Co.  as  collateral  security,"  for  the  payment  of  the 
bills  drawn  against  the  credit,  "and  shall  be  held  subject  to  their  order  on  de- 
mand, with  authority  to  take  possession,  and  dispose'of -the  same  at  discre- 
tion for  their  security  or  reimbursement." 

After  the  arrival  of  the  goods  at  New  York,  Swain  called  at  the  office  of 
Elidder,  Peabody  &  Co.,  who  had  possession  of  the  shipping  papers,  and  from 
whom  Swain  had  before  obtained  the  shipping  papers  of  otlier  goods,  and 
asked  for  the  papers.  When  asked  what  he  was  going  to  do  with  them,  he 
said  he  wanted  to  enter  them  at  the  custom-house,  and  warehouse  them  for 
account  of  Baring  Bros.  &  Co.  On  getting  the  papers,  lie  gave  them  a  re- 
ceipt, stating  that  "such  invoice  and  bill  of  lading  are  delivered  to  me  for  the 
purpose  of  enabling  me  to  enter  the  goods  referred  to  in  them,  at  the  custom- 
house, and  I  hereby  agree  to  place  the  goods  in  storage  for  Messrs.  Baring 
Bro3.  &  Co."  Swain  entered  the  goods  at  the  custom-house  in  the  name  of 
his  broker,  who  warehoused  tlieni,  and  gave  the  warehouse  receipt  to  Swain, 
who  then  pledged  it,  with  other  receipts,  etc.,  to  the  plaintiff  for  a  loan. 
Kidder,  Peabody  &  Co.  and  Baring  Bros.  &  Co.  took  possession  of  the  prop- 
erty, and  stored  it  with  Hobby  Sons  &  Co.,  and  the  plaintifiF  thereupon  brought 
this  action. 

B.  R.  Robinson,  for  appellant.    CJias.  B.  Alexander,  for  respondents. 

FiMCH,  J.  '  The  entire  argument  of  the  appellant  turns  upon  the  proposi- 
tion that  Swain  was  the  general  owner  of  the  shellac,  and  the  Barings  merely 
pledgees.  Upon  that  assumption  the  argument  runs  smoothly  to  its  conclu- 
sion, and  encounters  no  serious  obstacle.  But  the  grave  trouble  is  in  the 
assumption  itself,  and  the  authorities  which  clash  with  it.  The  general  sub- 
ject was  very  thoroughly  discussed  in  Farmers'  <6  Meehanics'  Nat.  Bank  v. 
Logan,  74  N.  Y.  bT6,  and  whether  the  doctrine  there  declared  covers  the 
facts  now  presente<l,  and  whether  they  have  or  do  not  have  vital  distinguish- 
ing features,  are  the  real  subjects  for  our  consideration.  The  doctrine  stated 
was,  in  substance,  that  where  a  commercial  correspondent,  however  set  in 
motion  by  a  principal  for  whom  he  acts,  advances  his  own  money  or  credit 
for  the  purchase  of  property,  and  takes  the  bill  of  lading  in  his  own  name, 
looking  to  such  property  as  the  reliable  and  safe  means  of  reimbursement  up 
to  the  moment  when  the  original  principal  shall  pay  the  purchase  price,  he 
becomes  the  owner  of  the  property  instead  of  lis  pledgee,  and  his  relation  to 
the  original  mover  in  the  transaction  is  that  of  an  owner  under  a  contract  to 
sell  and  deliver  when  the  purchase  price  is  paid.  The  authorities  which  sus- 
tain, and  the  reasons  which  justify,  the  doctrine  need  not  be  repeated,  and  it 
is  required  only  that  we  determine  whether  it  applies  to  and  settles  the  case 
in  hand. 

There  are  some  facts  in  the  cited  case  Which  are  not  in  this,  and  there  are 
some  in  this  which  were  not  present  in  that,  and  to  these  and  their  effect  at- 
tention must  be  directed.  In  that  case  the  purchase  was  made  by  the  brokers 
or  agents  of  him  who,  as  the  ultimate  vendee,  may  be  termed  conveniently,  if 
somewhat  inaccurately,  the  principal.  Such  brokers  were  buyers  and  sellers 
on  commission,  and  It  is  said  were  the  commercial  correspondents  to  whom 
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the  Tuie  refers,  and  who  needed  and  received  ita  protection,  while  hero  the 
only  cominercial  oorreapondents  were  Bancroft  &  Ck).,  at  Calcutta,  who  are 
not  before  the  court,  and  whose  rights  ai-e  not  in  question.  But  Bancroft  & 
Co.  were  the  sellers,  and  not  the  buyers,  of  the  shellac,  in  tlieir  relation  to 
the  parties  concerned.  They  passed  their  title  either  to  the  Barings  or  Swain; 
and,  while  they  were  commercial  correspondents  in  some  sense,  they  were 
not  such  within  the  rule  under  discussion,  for  they  advanced  nothing  on  the 
credit  of  the  property,  and  parted  with  title  instead  of  taking  it.  Tiia  Bar- 
ings, although  bankers,  were  equally  commercial  correspondents,  and  they 
look  title  through  the  bill  of  lading,  and  l>ougbt  the  property  on  their  own 
credit  But,  if  Bancroft  &  Co.  be  treated  as  the  commercial  correspondents, 
the  case  is  not  changed.  Like  Seai-s  &  Daw  in  the  Logan  Case,  they  bought 
the  shellac  on  their  own  credit  or  with  their  own  money,  and  got  reimburse- 
ment by  drawing  upon  the  Barings,  transferring  title  to  them  by  the  invoice 
and  bill  of  lading  to  their  order,  as  Sears  &  Daw  did  to  tlie  discounting 
banker  in  the  Loyan  Case.  The  difference  in  the  manner  of  making  the  ad- 
vances is  not  material.     In  each  case  the  bankers  became  owners  or  pledgees. 

In  the  Logan  Cane  the  purchasing  correspondent  took  from  the  vendor  a 
bill  of  sale  as  well  as  a  bill  of  lading  to  his  own  order,  but  the  Barings  took 
only  the  bill  of  lading  if  the  invoice  to  their  order  was  not  tantamount  to  a 
bill  of  sale.  We  do  not  deem  that  difference,  if  it  was  one,  at  all  material. 
The  title  passed  as  eflectually  by  the  latter  paper  alone  as  if  it  had  been  pre- 
ceded by  the  former,  for  we  have  uniformly  held  that  the  bill  of  lading  is  the 
evidence  of  title,  and  is  sufficient  to  vest  the  ownership  and  absolute  control 
in  him  to  whose  order  it  is  drawn.  The  purchase  in  the  case  cited  seems 
to  have  preceded  the  shipment  so  as  to  make  natural  and  convenient  a  bill  of 
sale  covering  the  interim.  If  it  had  been  intended  in  this  case  to  vest  the 
general  ownership  in  Swain,  and  make  him  the  purchaser,  a  bill  of  sale  to 
him,  or  an  invoice  to  his  order,  might  naturally  have  been  made,  but  as  to 
the  Barings  the  purchase  and  the  shipment  were  practically  coincident. 

In  the  cited  case,  again,  the  bill  of  lading,  as  attached  to  and  sent  forward 
with  the  discounted  draft,  had  stamped  upon  it  a  statement  addressed  to  the 
original  principal  that  the  wheat,  and  the  insurance  of  it,  were  pledged  to  the 
plaintiff  as  security  for  the  payment  of  the  draft;  and  that  the  wheat  was  put 
into  his  custody,  in  trust,  for  that  purpose,  not  to  be  diverted  to  any  other 
use  until  the  draft  was  paid;  and  that,  upon  hia  accepting  and  paying  the 
draft,  the  claim  of  the  plaintiff  would  cease.  This  apppears  to  have  been  an 
effort  to  put  in  words  upon  the  bill  of  lading  the  legal  meaning  of  the  trans- 
action. It  was  not  necessary  to  the  certainty  or  scope  of  that  legal  meaning, 
and  amounted  only  to  a  precaution.  A  similar  distinction  was  sought  to  be 
drawn  in  the  cited  case  itself  between  it  and  Bank  <^f  Toledo  v.  Shaw,  61  N. 
Y.  288,  and  69  N.  Y.  624.  In  that  the  bUl  of  lading  was,  when  forwarded, 
accompanied  by  a  letter  explicitly  directing  the  property  to  be  delivered  only 
npon  payment  of  the  speciUed  purchase  money.  The  comment  of  the  court 
in  the  Logan  Case  was:  "Such  agreement  was  but  putting  into  terms  the 
legal  effect  of  the  transaction  in  the  case  Isefore  us;  for  we  have  shown  by 
authority  that  the  taking  of  the  bill  of  lading  in  the  name  of  the  plaintiff  for 
its  account  and  the  discount  of  the  draft  by  it  on  the  strength  thereof  did 
transfer  to  it  the  title  to  the  wheat."  Indeed,  it  seems  to  me  that  tlie  title 
of  the  then  plaintiff  was  rather  weakened  than  strengthened  by  the  matter 
stamped  upon  the  bill  of  lading,  for  it  speaks  of  the  transaction  as  a  pledge, 
when  in  truth  it  was  an  ownership,  and  it  appears  to  be  for  that  reason  that 
the  court,  in  upholding  the  banker's  title,  founded  on  the  bill  of  lading,  apeak 
of  the  latter  "even  with  the  modification  thereof  made  by  the  matter  stamped 
upon  it"  and  "even  as  modified."  So  that  the  absence  of  the  special  indorse- 
ment in  the  case  at  bar,  at  least,  does  not  weaken  the  bearing  of  the  Logan 
Case  upon  it. 
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Bat  a  much  more  important  suggestion  made  by  the  appellant  Is  founded 
upon  the  terms  of  the  written  agreement  between  Swain  and  Kidder,  Fea- 
body  &  Ck>.  as  agents  of  the  Barings,  which  was  intended  to  govern  and  con- 
trol the  entire  transaction.  They  issued  a  letter  of  credit  addressed  to  Ban- 
croft &  Co.,  and  authorizing  them,  for  account  of  Swain,  to  value  on  the 
Barings  by  bills  for  £3,000,  and  promised  to  accept  and  pay  those  bills  "^ac- 
companied by  bills  of  lading  for  such  goods  filled  up  to  the  order  of  Messrs. 
Baring  Bros.  &  Co.,  and  by  invoice  of  the  same  to  their  order  for  account  of 
whom  it  may  concern."  Swain  on  his  part  agreed  to  provide  funds  in  Lon- 
don to  meet  such  bills  as  should  be  drawn,  at  their  maturity,  and  that  "all 
property  whicli  shall  be  purchased  by  means  of  the  within  credit,  together  with 
the  bills  of  lading  for  the  same,  are  hereby  pledged  and  hypothecated  lo  Messrs. 
Baring  Bros.  So  Co.  as  collateral  security  for  the  payment  as  above  promised, 
and  shall  be  held  subject  to  their  order  on  demand,  with  authority  to  take 
possession  and  dispose  of  the  same  at  discretion  for  their  security  and  reim- 
bursement. "  The  argument  upon  this  provision  rests  upon  the  words  "  pledged 
and  hypothecated"  and  "collateral  security,"  and  avers,  as  a  consequence, 
that  Swain  was,  within  the  contemplation  of  the  parties,  general  owner  of  the 
shellac,  and  the  Barings  merely  pledgees.  It  is  observable  that  Swain  did 
not  so  understand  it;  for  in  his  testimony  he  said:  "Elidder,  Feabody  &  Co. 
were  the  owners  of  these  goods  till  they  arrived  in  Boston."  It  has  already 
been  mentioned  that  a  similar  expression  was  used  by  tlie  plaintiff  in  the  Lo- 
gan Case  in  the  matter  stamped  upon  the  bill  of  lading  describing  the  wheat 
as  "pledged"  to  the  plaintiff,  and  as  "security"  for  the  payment  of  the  draft; 
and  so  little  did  the  use  of  the  Inapt  words  affect  the  plain  and  unequivocal 
substance  of  the  transaction  in  the  mind  of  the  court  that  the  use  of  the  word 
"pledged"  was  nut  even  made  the  subject  of  remark.  It  is  further  quite  evi- 
ident  that,  from  the  moment  of  the  shipment  and  the  delivery  of  the  bill  of 
lading,  the  absolute ^tu  disponendi  was  ift  Kidder,  Feabody  &  Go.  by  the  very 
terms  of  Swain's  agreement.  They  were  at  liberty  to  "dispose"  of  the  prop-, 
erty  "at  discretion,"  and  either  for  "security"  or  reimbursement.  It  is  also 
to  be  noted  that  what  is  spoken  of  as  "pledged"  is  not  merely  the  goods  or 
the  property,  but  the  bills  of  lading  also.  These  documents  carry  the  title 
as  well  as  the  right  of  possession,  and  the  pledge  or  hypothecation  is  expressly 
applied  to  buth.  The  meaning  assuredly  was  that  the  title  should  pass.  Yery 
likely,  as  is  suggested  for  the  defendant,  the  transfer  was  rather  in  the  nat- 
ure of  a  mortgage  in  which  the  title  passes  than  in  that  of  a  pledge  in  which 
the  pledgeor  is  general  owner.  Here,  then,  we  have  a  case  where  no  title 
was  attempted  to  be  given  to  Swain,  where  it  was  given  to  the  Barings  by 
the  bill  of  lading  to  them,  where  they  paid  for  the  property  by  their  own 
credit  and  money,  where  it  was  the  very  pith  of  the  adventure  that  the  shel- 
lac should  furnish  the  means  of  meeting  the  price,  where  the  invoice  was  to 
be  made  to  their  order,  where  the  possession  was  to  be  theirs,  where  they 
were  to  have  the  right  of  disposal  at  discretion,  and  Swain  was  to  have  no 
control  until  the  payment  of  the  draft.  In  such  a  case  he  could  not  be  gen- 
eral owner,  and  an  inference  to  that  effect  from  an  inapt  expression  cannot 
be  indulged.  So  far,  the  case,  in  our  judgment,  cannot  be  distinguished 
from  that  against  Logan,  upon  the  authority  and  reasoning  of  which  the  Bar- 
ings must  be  deemed  owners,  and  not  merely  pledgees. 

The  settlement  of  that  point  disposes  of  the  case  as  affected  by  the  factors* 
acts  of  this  state  and  Massachusetts,  except  in  a  single  respect.  It  is  not  pre- 
tended that  plaintiff  is  protected  under  the  provision  which  makes  the  transfer 
by  an  agent  intrusted  with  the  evidence  of  title,  and  which  has  been  made 
upon  "the  faith  tliereof,"  valid  under  some  circumstances,  even  against  the 
real  owner;  for  the  bill  of  lading,  with  its  indorsement,  was  not  shown  to  the 
plaintiff,  and  in  no  manner  affected  his  action.  But  the  appellant  insists  that 
there  was  evidence  enough  to  go  to  the  jury  that  Swain  was  intrusted  with 
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the  propertj  for  the  purpose  of  a  sale,  or  of  obtaining  advances  upon  it,  and 
so,  under  the  factors'  act,  the  plaintiff's  title  as  pledgee  ia  to  be  protected. 
The  course  of  business  brought  the  shellac  to  the  custom-house,  and  into  the 
"general  order"  stores.  Prom  that  custody  it  could  only  be  removed  by  some 
action  of  Kidder,  Peabody  &  Co.  by  force  of  their  bill  of  lading.  Swain  ap- 
plied for  the  papers  to  Mr.  Collins,  who  was  their  merchandise  clerk,  and  who 
testifies:  "I  asked  what  he  was  going  to  do  with  the  papers,  and  he  said  he 
wanted  to  enter  them  at  the  custom-house,  and  warehouse  them  for  account 
of  Baring  Brothers  &  Co."  Collins  repeated  that  request  to  Peabody,  who 
gave  his  consent.  Thereupon  Swain  signed  a  receipt  for  the  papers,  which 
apeoiflea  explicitly  this  one  sole  purpose  for  which  they  were  put  in  his  con- 
trol, and  thereupon  they  were  indorsed  in  blank  to  enable  Swain  to  make  the 
entry,  and  to  warehouse  the  goods  as  agreed.  Instead  of  doi  ng  that,  Swain  en- 
tered them  in  the  name  of  his  broker,  and  then  pledged  them  to  plaintiff  as 
security  for  a  loan,  the  pledgee  trusting  to  the  representations  of  Swain  and  the 
warehouse  receipt  which  he  obtained.  Peabody,  so  far  as  he  was  a  party  to 
the  occurrence,  f uUy  corroborates  Swain,  and  the  latter  was  not  thereafter 
called  to  deny,  and  did  not  deny,  their  version  of  the  transaction.  All  that  was 
later  shown  in  rebuttal  was  a  copy  of  the  complaint  in  an  action  begun  by 
Kidder,  Feat)ody  &  Co.  against  Swain  and  Casey,  who  was  the  warehouseman. 
The  opinion  of  the  general  term  shows  so  fully  that  the  statements  of  that 
complaint  taken  together  were  in  no  manner  inconsistent  with  the  evidence 
given  for  the  defense  as  to  make  a  repetition  needless;  and  we  may  conQne 
our  attention  to  the  evidence  of  Swain,  and  what  it  ia  claimed  to  establish. 

Invai-iably  the  manner  of  dealing  between  the  parties  was  like  that  devel- 
oped in  this  case,  so  far  as  the  written  agreements  were  concerned.  These 
were  in  two  forms.  One  of  them,  that  which  we  have  described,  which  in- 
trusted the  shipping  papers  to  Swain  solely  that  he  might  enter  and  warehouse 
the  goods  in  the  name  of  the  Barinjf!^;  and  the  other,  which  recited  their  sale, 
and  gave  them  into  the  custody  of  Swain,  to  make  delivery,  and  collect  the  pro- 
ceeds which  were  stipulated  to  "belong"  to  the  Barings,  and  to  be  handed 
over  to  them.  Swain  could  not  name  a  single  instance  in  which  one  or  the 
other  of  these  papers  was  not  signed  by  him,  but  it  was  sought  to  show  by 
him  that  the  action  under  them  was  loose,  and  he  was  permitted  to  act  dif- 
ferently. He  said  that  he  had  been  in  the  habit  of  entering  the  goods  some- 
times in  his  own  name,  and  of  selling  or  pledging  the  goods,  and  paying  the 
proceeds  long  after,  to  meet  the  drafts  maturing  in  London.  Under  the  sec- 
ond form  of  receipt  a  sale  was  contemplated,  and  payment  of  proceeds  over  to 
Kidder,  Peabody  &  Co.;  and  that  they  did  not  demand  them  immediately  upon 
the  sale,  and  often  accepted  them  later,  although  in  time  for  the  drafts,  shows 
simplytbeir  confidence  in  Swain,  but  did  not  make  their  money  bis,  and  serves 
suflBciently  to  explain  Peabody's  alleged  admission  that  Swain  had  been  per- 
mitted to  do  as  he  pleased.  And  it  is  noticeable  that  the  one  single  instance 
in  which  Swain  says  he  can  remember  the  facts  of  the  deviation  from  the 
written  stipulation  was  one  under  the  second  form  of  receipt,  in  which,  after 
a  sale,  he  did  not  deliver  over  the  proceeds  promptly  upon  obtaining  them. 
But  he  admits  that  he  never  had  any  consent  to  warehouse  the  goods  in  any 
other  name  than  that  of  the  Barings,  and,  out  of  34  instances  in  which  the  pa- 
pers were  put  in  evidence,  Swain,  with  the  aid  of  the  books,  was  able  to  name 
but  four  instances  in  wliich  he  warehoused  in  his  own  name  and  pledged  the 
goods.  He  does  not  pretend  that  the  fact  came  to  the  knowledge  of  Kidder, 
Peabody  &  Co.,  and  any  such  knowledge  is  denied  by  them.  The  argument 
here  is  that  they  must  have  known,  and  the  jury  might  have  found  that  they 
did  know.  Our  opinion  is  with  that  of  the  courts  below,  that  such  a  finding 
would  not  have  been  warranted.  All  that  Swain's  evidence  tends  to  show  is 
that  in  transactions  under  form  No.  1  he  often  did  not  at  once  turn  over  the 
warehouse  receipts,  and  was  not  questioned  about  them,  and  in  transactions 
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under  form  No.  2  was  not  immediately  called  upon  for  the  proceeds  received. 
Tliere  was  not  enough  to  destroy  the  force  and  work  a  modification  in  the 
written  stipulations  of  the  parties,  and  no  verdict  to  that  effect  would  have 
been  justified. 

The  judgment  should  be  afSrmed  with  costs. 

(All  concur,  except  Bafaijx),  Eabl.  and  Fbokbam,  JJ.,  dissenting.) 


aO«  N.  T.  325) 

Wilcox  v.  Campbell.* 
(Ocmrt  of  Appeals  of  Nea  York.    July  1,  1887.) 

1.  MosraAOB — Sale  or  Pbemisis — Assuhftion  or  Mobtgaqb — Liabilitt  or  Pcbcrasbr. 

Where  A.,  who  is  the  owner  of  a  tract  of  land  which  is  subject  to  mortgage,  sella 
a  part  to  B.,  who  arsiinies  and  agrees  to  pay  as  part  of  the  purchase  price  the 
amount  of  the  mortgage,  and  thereafter  A.  sells  the  remainder  of  the  tract  to  C,  C, 
or  bis  assignee,  may  on  the  foreclosure  of  the  mortgage,  through  the  failure  of  B.  to 
pay  the  same,  and  the  sale  of  his  lands  therefor,  maintain  an  action  against  B.  to 
recover  damages. 

2.  Same — Measube  or  Damage. 

In  such  a  case,  the  value  of  the  land  is  Uie  measure  of  damage. 

Appeal  from  judgment  of  the  general  term  of  the  supreme  court.  Fifth  de- 
partment, afiirniing  a  judgment  of  the  speciiU  term  in  favor  of  the  plaintiff. 

Action  to  recover  damages  sustained'  by  the  plaintiff  through  the  sale  of 
the  property  of  Jane  E.  Wilcox,  the  plaintiff's  assignor.  The  opinion  states 
the  case. 

J.  A.  Stull,  for  appellant.    Q.  Van  Voorhis,  for  respondent. 

Eabl,  J.  Prior  to  the  ninth  day  of  November,  1874,  Barton  J.  Gonklin 
owned  a  parcel  of  land  in'the  city  of  liochester,  being  187  feet  front  on  North 
St.  Paul  street,  and  420  feet  deep;  and  he  had  executed  a  mortgage  thereon  to 
a  savings  bank  to  secure  the  payment  of  93,000,  and  interest.  On  that  day 
be  conveyed  the  land  to  Jane  £.  Wilcox,  subject  to  the  mortgage  to  the  sav- 
ings bank,  whicli  she  assumed  and  agreed  to  pay,  and  at  the  same  time  she 
executed  to  Conklin  a  mortgage  for  $2,000  upon  the  land  to  secure  a  part  of 
the  purchase  price.  On  the  twelfth  day  of  February,  1877,  Mrs.  Wilcox  exe- 
cuted to  the  defendant  a  deed  of  the  northerly  107  feet  of  the  land,  she  re- 
taining the  remaining  80  feet  thereof.  The  deed  was  subject  to  the  two  mort- 
gages  which  the  defendant  assumed  and  agreed  to  pay  as  part  of  tlie  purchase 
price.  On  the  twenty-sixth  day  of  August,  1878,  Mrs.  Wilcox,  by  a  quit- 
claim deed,  making  no  mention  of  the  mortgages,  and  expressing  a  consider- 
ation of  one  dollar,  conveyed  the  80  feet  of  the  land  so  retained  by  her  to 
Lucius  G.  Bingham.  Some  time  in  1878  the  savings  bank  commenced  a  fore- 
closure of  its  mortgage  for  $3,000  upon  the  entire  parcel  of  land,  and  on  Feb- 
ruary 12,  1879,  the  foreclosure  proceedmgs  resulted  in  the  sale  of  the  whole 
parcel  of  land,  including  tlie  80  feet  deeded  to  Bingham,  and  the  107  feet  deeded 
to  the  defendant,  and  the  proceeds  of  the  sale  were  all  used  to  satisfy  tlie  mort- 
gages. Thereafter,  Bingham  by  a  written  instrument,  for  a  valuable  con- 
sideralion,  assigned  to  the  plaintiff  all  his  claim  for  damHges,  and  all  his  causes 
of  action  against  the  defendant  by  reason  of  his  failure  to  pay  the  mortgages. 
This  action  was  subsequently  commenced  by  the  plaintiff  to  recover  damages 
against  the  defendant  because  his  assignor's  land  was  sold  in  consequence  o' 
tlie  failure  of  the  defendant  to  keep  his  covenant  to  pay  the  mortgages,  and 
upon  the  trial  judgment  was  given  for  the  plaintiff,  which  has  been  afilrmed 
by  the  general  terra. 

After  the  conveyance  by  Mrs.  Wilcox  to  the  defendant,  he  became  the  prin- 
cipal debtor  to  the  mortgagees,  and  she  remained  simply  surety  for  him,  and 

■Affirming  35  Hun,  254. 
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everj  one  having  notice  of  the  relation  between  them  was  bound  to  respect  it. 
The  parcel  of  land  conveyed  to  the  defendant  was  primarily  liable  for  the  pay- 
ment of  the  two  mortgages,  and  the  parcel  of  80  feet  was  secondarily  liable, 
and  simply  remained  security  for  the  payment  of  the  defendant's  obligations. 
Weedstoorth  v.  Lt/on,  93  N.  Y.  201.  He,  as  principal  debtor,  was  bound  to 
protect  both  her  and  her.  land  from  any  liability  on  account  of  his  debts. 
After  her  conveyance  of  the  parcel  of  land  to  Bingham,  it  was  still  simply  se- 
curity for  thedefendant'sdebts;  and  Bingham  obtained  the  entire  title  tliereto 
simply  incumbered  by  a  mortgage  to  secure  obligations  which  the  defendant 
was  primarily  liable  to  pay.  The  duty  rested  upon  him  as  principal  debtor  to 
protect  that  land  from  sale;  and  when  it  was  sold  in  consequence  of  his  de- 
fault, and  its  value  applied  in  discharge  of  his  obligations,  lie  became  liable 
to  Bingham  for  the  damages  thus  caused  to  him.  That  cause  of  action,  by 
assignment,  became  vested  in  the  plaintiff,  and  it  does  not  depend  upon  any 
principle  of  subrogation.  It  was  a  direct  liability  to  Bingham,  growing  out 
of  the  defendant's  default,  and  of  a  breach  of  duty  which  he  owed.  Bingham 
was  brought  into  relations  with  the  defendant  by  tlie  conveyance  to  him,  and 
the  ownership  by  him  of  the  land  bound  as  surety  for  the  defendant.  Bing- 
ham, if  aware  of  the  foreclosure  action,  could  have  appeared  therein,  and  pro- 
cured a  sale  of  that  portion  of  the  land  which  was  conveyed  to  the  defendant 
first  in  discharge  of  the  mortgages:  and,  if  that  portion  did  not  sell  for 
enough,  then  he  could  have  paid  the  balance  due  upon  the  mortgages  to  save 
his  land:  and  the  sum  thus  paid  would  have  been  t>ie  measure  of  his  damages. 
Instead  of  paying  such  balance,  be  could  have  permitted  his  land  to  be  sold, 
and  certainly,  to  the  extent  of  its  proceeds  applied  in  disharge  of  the  foreclos- 
ure j  udgment,  he  would  have  had  a  claim  against  the  defendant.  But  under 
the  circumstances  of  this  case,  both  mortgages  bemg  liens  upon  the  land, 
Bingham  was  not  under  any  obligation  to  the  defendant  to  take  any  steps  in 
the  foreclosui-e  action ;  and  if,  by  the  default  of  the  defendant,  he  was  de- 
prived of  his  land,  the  value  of  the  land  is  the  fair  measure  of  his  claim 
against  the  defendant.  He  must  have  been  a  party  to  the  foreclosure  action, 
and  it  was  his  duty  to  appear  therein  to  protect  his  own  interests,  as  well  as 
those  of  his  surety.  The  rule  which  requires  a  party  exposed  to  injury  or 
damage  to  malce  bis  loss  as  small  as  he  reasonably  can,  did  not  impose  upon 
Bingham  the  obligation  to  raise  85,000  for  the  payment  of  the  two  mortgages 
for  the  purpose  of  protecting  himself  and  his  land  from  the  consequences  of 
the  defendant's  default. 

It  does  not  appear  whether  these  two  parcels  of  land  were  sold  in  a  body, 
as  described  in  the  two  mortgages,  or  whether  they  were  sold  separately,  and 
that  portion  conveyed  to  the  defendant  sold  first.  Nor  does  it  appear  how 
much  the  parcel  of  land  conveyed  to  Bingham  brought  upon  the  sale.  No 
question  was  made  upon  the  trial  about  the  rnle  of  damages,  and  therefore, 
if  an  improper  rule  was  adopted  by  the  court,  which  Is  denied,  it  is  not  a  sub- 
ject of  review  here. 

Upon  the  whole  case  we  see  no  reason  to  doubt  that  the  Judgment  is  free 
from  error,  and  that  it  should  be  affirmed,  with  costa. 

(All  concur.) 


Digitized  by 


Google 


K.  Y.]       BDrrALO  Lu^aoAmio  on.  oo.  «.  stahdabo  on.  oo.  826 

out  N.  T.  669) 

BvrrAUO  Lubbicatino  On,  Co.,  Limited,  o.  Standabd  Oa  Co.,  Im- 
pleaded, etc.* 
(CbvK  0/  AppealM  of  Net  Tork.    July  1, 1887.) 

CoHPORATinif— liTABILITT  rOH  COKBWKAC*. 

An  action  may  be  maintained  against  a  ooiiioratioii  to  recover  damages  cansed 
by  conspiracy.' 

This  was  an  action  brought  against  several  defendants,  some  of  whom  were 
bodies  corporate  and  some  individuals,  for  the  recovery  of  damages  caused  by 
an  alleged  conspiracy.  The  Acme  Oil  Company  and  the  Standard  Oil  Com- 
pany demurred  to  the  complaint  on  the  ground  that  it  did  not  state  facts  suf- 
ficient  to  constitute  a  cause  of  action,  in  these  particulars:  (1)  That  a  corpo- 
ration is  not  capable  of  being  a  party  to. a  conspiracy;  (2)  that  no  facts  are 
stated  connecting  defendants  with  the  wrong  done  because  the  agents  who 
performed  the  wrongful  acts  were  not  acting  within  the  scope  of  their  em- 
ployment, and  no  allegation  is  made  that  the  acts  were  done  pursuant  to  any 
special  resolution  or  action  of  the  board  of  directors. 

The  complaint  charges  the  other  defendants  with  having  formed  a  con- 
spiracy to  Injure  the  plaintiff,  and  doing  certain  acts  injurious  to  the  plain- 
tiff in  pursuance  thereof,  prior  to  the  time  when  the  Standard  Oil  Company 
was  organized,  and  went  intoexlstence  as  a  corporation.  The  complaint  then 
charges  that,  after  the  defendant  came  into  existence,  it  joined  and  became  a 
party  to  the  conspiracy,  and  ratified  its  previous  action.  It  is  then  further 
charged,  as  of  atimeafterthe  defendant  was  organized,  that  the  conspirators, — 
that  is,  all  the  defendants, — by  letters  and  other  means,  requested  various  cus- 
tomers of  the  plaintiff  not  to  purchase  oil  from  it,  and  represented  that  the 
plaintiff's  oil  was  of  inferior  quality,  and  that  the  plaintiff  bad  no  right  to 
make  such  oils  and  vend  the  same  on  the  market,  and  threatened  the  defend- 
ant's customers  with  lawsuits  and  expenses  if  they  continued  to  patronize 
the  plaintiff  and  purchase  its  commodities ;  and  employed  one  Stearn  to  make 
such  statements,  and  that  he  did  make  the  same  at  the  city  of  Boston,  and  in 
other  places  in  the  state  of  Massachusetts,  and  in  various  parts  of  Kew  En- 
gland, to  certain  customers  of  the. plaintiff,  and  by  reason  thereof  the  plain- 
tiff lost  many  of  its  said  customers  and  much  of  its  trade  and  business,  and 
suffered  great  loss  and  damage  in  consequence  thereof;  that  the  said  conspir- 
ators, by  their  agents  and  servants,  did  falsely  represent  to  customers  of  plain- 
tiff that  said  conspirators,  or  some  of  them,  had  patents  that  covered  the  en- 
tire products  of  plaintiff's  manufacture,  and  that  the  plaintiff  had  no  right  to 
make  the  oil  it  was  then  manufacturing,  and  that  all  who  bought  oil  of  the 
plaintiff  were  infringing  the  patents  of  someone  of  or  all  of  the  said  conspir- 
ators, and  that  one  or  more  of  said  conspirators  would  bring  actions  for  such 
infringements  against  each  and  every  one  of  the  customers  of  the  plaintiff  who 
bought  oils  or  dealt  with  the  plaintiff,  for  such  infringement  of  the  said  pat- 
ent; and  that,  by  reason  thereof,  the  said  conspirators  did  prevent  many  of  the 
customers  of  the  plaintiff  from  purchasing  oils  of  or  from  dealing  with  it,  and 
did  take  from  the  plaintiff  many  of  its  customers,  to  the  great  damage  of  the 
plaintiff.  ThecomplaintalsoaversthattOf  a  timesubsequenttothecreation  of 
this  defendant  as  a  corporation,  the  defendants  did  other  wrongful  acts  to  the 
detriment  and  pecuniary  injury  of  the  plaintiff.  The  demurrer  was  or*r* 
ruled,  and  defendants  appealed. 

George  J.  Sicard,  for  appellants.    Adelbeft  Moot,  for  respondent. 

Feb  Ccbiau.  We  entertain  no  doubt  that  an  action  against  a  corporatton 
may  .be  maintained  to  recover  damages  caused  by  conspiracy.     Uortom  v. 

'Affirming  88  Hon,  OSi.  'See  note  at  end  of  OM«b 
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Metropolitan  Life  Ins.  Co.,  84  Hun,  867;  affirmed  103  N.  T.  645;  Reed  v. 
HomeSav.  Bank,  180  Mass.  443;  Kruiivitz  v.  Eastern B.  Co.,  140  Mass.  675, 
5  N.  E.  Bep.  500;  Western  News  Co.  t>.  WUmarch,  33  Kan.  510,  6  Pac.  Eep. 
786.  If  actions  can  be  maintained  against  corpora:tiuns  for  malicious  prosecu- 
tion, libel,  assault  and  battery,  and  other  torts,  we  can  perceive  no  reason  foi 
holding  tliat  actions  may  not  be  maintained  against  them  for  conspiracy.  It 
is  weil  settled  by  the  authorities  cited  that  the  malice  and  wicked  intent  need- 
ful to  sustain  such  actions  may  be  imputed  to  corporations.  A  careful  scru- 
tiny of  the  complaint  has  convinced  us  that  sufficient  facts  are  alleged  to  show 
tliat  tliis  vippellant  was  a  party  to  the  conspiracy  set  forth,  and  that  sutficient 
facts  are  therefore  alleged  In  tlie  complaint  to  show  a  cause  of  action  against  it. 

The  judgment  should  therefore  be  affirmed,  with  leave  to  the  appellant  to 
withdraw  its  demurrer  and  answer  the  complaint,  upon  payment,  within  20 
days,  of  the  plaintifl's  costs  subsequent  to  the  interposition  of  the  demurrer. 

(Allconcui.) 

KOTE. 

Corporations — Liability  roB  Tobts.  The  doetTine  that  an  action  will  not  lie  against 
a  corjioration  fur  a  tort  is  exploded.  The  same  rule  applies  to  corporations  as  to  indi- 
viduals. Baltimore  it  P.  R.  Co.  v.  Fifth  Baptist  Clmrch,  2  Sup.  Ct,  Rep.  719.  Corpo- 
rations may  be  held  liable  for  torts  involving  a  wrongful  intention,  such  as  false  fm- 
prisouiiient;  and  exemplary  damai^es  may  be  recovered  against  them  for  tlie  wrongful 
acts  Of  their  servants  and  agents  done  in  the  course  of  their  employment  in  all  cases, 
and  to  the  same  extent,  that  natural  persons  committiuK  like  wrongs  would  be  held 
liable.  Wheeler  &  Wilson  Manufg  Co.  v.  Boyce,  (Kan.)  13  Pac.  Rep.  609.  Corpora- 
tions are  liable  for  all  wrongs  and  trespasses  committed  by  their  agents  and  employes 
within  the  scope  of  their  employment  as  such,  and  to  the  same  extent  as  individuals 
under  like  circumstances.  The  doctrine  of  ultra  vtres  in  such  cases,  as  formerly  undei^ 
stood,  has  no  longer  any  application.  Denver  &  B.  0.  Co.  v.  Harris,  (N.  U.)  2  Pac 
Rep.  369. 

A  corporation  may  be  held  liable  for  malicious  prosecution  insUttited  by  its  general 
agent.  Turner  v.  Pnoenix  Ins.  Co.,  (Mich.)  21  N.  W.  Rep.  326.  The  want  of  probable 
cause,  and  malice,  on  the  part  of  the  agent  in  making  an  arrest-,  or  causing  an  arrest  to 
be  ma<le,  if  established,  may  be  imputed  to  the  corporation.  Krulevitx  v.  Eastern  R. 
Co.,  (Mass.)  5  N.  K.  Rep.  SOO.  An  action  may  be  maintained  against  a  corporation  to 
recover  damages  for  wrongfully,  maliciously,  and  without  just  or  probable  cause  ob- 
taining and  levying  an  order  of  attachment  upon  personal  property.  Western  News 
Co.  V.  Wilmarth,  (Kan.)  6  Pac.  Rep.  786. 

An  action  can  be  maintained  against  a  corporation  for  assault  and  battery,  Denver, 
etc.,  Ry.  Co.  v.  Harris,  7  Sup.  Ct.  Rep.  1286;  or  for  libel,  Bacun  v.  Michigan  Cent.  R. 
Co.,  (Mich.)  21  N.  W.  Rep.  324.  It  may  be  guilty  of  fraud  ;  the  fraud  of  its  oiGcers  and 
agents  in  the  courae  of  tlie  corporate  dealings  being  in  law  the  fraud  of  the  corporation. 
Craigie  v.  Hadley,  (N.  Y.)  1  N.  E.  Rep.  637.  And  a  corporation  is  subject  to  punish- 
ment for  contempt.  Qolden  Gate  Hydraulic  Min.  Co.  v.  Superior  Court  of  Yuba,  (Oal.) 
S  Pac  Rep.  623. 


Buffalo  Lubbioatiko  Oil  Co,  Limited,  v.  Acva  On.  Co.,  impleaded,  eta 
{Onwrt  of  Appealt  ^  New  York.    July  1,  18870 
Pbb  Cubiam.    Preceding  case  followed. 


(46  Ohio  St.  249)  ^ 

DvNN  t».  State. 

(Supreme  Court  of  Ohio.    June  28,  1887.) 

1.  Rapk—Evideucb— Declarations  of  Peosecdtbix— Dblat. 

On  the  trial  of  one  indicted  under  section  6816,  Rev.  St.,  for  carnally  knowing 
and  abusing  a  female  child  under  10  years  of  age.  with  her  consent,  the  declara- 
tions made  by  the  injured  person,  in  refereirce  to  the  offense,  several  davs  after  its 
perpetration,  arenot  admissible  in  evidence  to  the  jury,  unless  the  delay  in  making 
such  declarations  is  first  explained  and  excused  by  proof  of  sutUcient  cause  there- 
for. 

2.  Same. 

Such  declarations  are  not  admissible  as  evidence  in  chief  to  prove  the  commis- 
sion of  the  ofi'euse,  but  only  to  corroborate  the  testimony  of  the.  injured  pemoa 
given  in  court. 
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3.  Samr. 

B.,  over  17  years  of  age,  was  Indicted  for  carnally  knowing  and  abusing  0.,  a  fe- 
male child  under  10  years  of  age,  with  her  consent,  on  the  twentieth  day  of  De- 
cember, 1886.  On  the  evening  of  that  day,  and  on  the  next  succeeding  day,  0. 
made  complaint  to  ber  mother  of  the  alleged  injury.  After  a  delay  until  the  thir- 
tieth day  of  December,  lSii6,  C,  in  response  to  inquiries  by  her  mother,  made  a 
statement  to  her  in  detail  of  the  particulars  of  the  otTense.  The  statement  was  ad- 
mitted in  evidence  on  the  trial  of  the  accused,  but  the  delay  in  mailing  it  to  the 
mother  was  not  explained  and  excused  by  proof  of  sufficient  cause  tlierefor.  Sdd, 
that  it  was  error  to  permit  such  statement  to  be  given  in  evidence  to  the  jury. 

(SyValrtit  by  the  Court.) 

Error  to  the  circuit  court.  Defiance  county.    Indictment  for  rape. 
Harris  &  Cameron  and  Henry  O.  Baker,  for  plaintiff  in  error.    John  W, 
Winn,  Jfros.  Atty.,  for  defendant  in  error. 

DicKiiAN,  J.  William  Dunn,  the  plaintiff  in  error,  over  17  years  of  age, 
was,  at  the  January  term,  X887,  of  the  court  of  common  pleas  of  Defiance 
county,  indicted  for  carnally  knowing  and  abusing,  with  her  consent,  Mabel 
Castor,  a  female  child  under  10  years  of  age,  a  crime  made  rape  by  section  6816 
Bev.  St.  The  indictment  charged  the  crime  as  committed  on  the  twentieth 
day  of  December,  1886.  On  the  trial  in  tlie  court  of  common  pleas,  Mabel  Cas- 
tor, the  prosecutrix,  testified  to  the  alleged  crime,  giving  the  time,  place,  and 
manner  of  its  perpetration,  and  the  name  of  the  accused  as  the  offender,  and 
was  permitted  to  testify — the  counsel  for  the  accused  objecting  and  excepting — 
to  declarations  made  by  her  to  her  mother  immediately  after  the  alleged  offense, 
and  in  reference  thereto.  The  mother,  Nancy  Castor,  wa?  called  as  a  wit- 
ness in  behalf  of  the  state,  and  she  was  permitted  tu  testify,  over  the  objec- 
tion and  exception  of  the  prisoner's  counsel,  not  only  to  declarations  made  by 
her  daughter  on  the  night  of  December  20,  1886,  and  the  day  following,  in 
relation  to  improper  conduct  towards  her  on  the  part  of  the  accused,  but  was 
also  allowed  to  give  in  evidence  to  the  jury  declarations  made  to  her  by  her 
daughter,  Mabel  Castor,  10  days  after  the  alleged  occurrence  of  the  crime, 
to-wit,  on  the  thirtieth  day  of  December,  1886,  in  which  she  stated  to  her 
mother  in  detail,  when  interrogated,  the  particular  circumstances  of  thecrime 
laid  in  the  indictment,  and  of  which  she  declared  William  Dunn  to  be  guilty. 
The  accused  was  convicted ;  his  plea  being  not  guilty.  A  motion  for  a  new 
trial  was  filed  and  overruled,  and  he  was  sentenced  to  imprisonment  for  life. 
A  bill  of  exceptions  was  taken,  setting  out  all  the  evidence  and  the  charge  of 
the  court.  A  petition  in  error  was  filed  in  the  circuit  court,  and  by  a  major- 
ity of  that  court  the  judgment  of  the  court  of  common  pleas  was  affirmed. 

In  a  case  of  rape,  when  the  person  upon  whom  the  offense  is  charged  to 
have  been  committed  has  not  been  examined  as  a  witness,  no  evidence  of  her 
'assertions  or  declarations  descriptive  of  the  offense  or  offender  should  be  re- 
ceived except  when  made  in  extremis.  They  are  merely  hearsay,  and  are  not 
competent  as  evidence  in  chief  to  prove  the  commission  of  the  offense.  If, 
however,  the  injured  person  has  l)een  sworn  and  has  testified,  her  declara- 
tions in  relation  to  the  injury,  made  immediately  after  It  was  inflicted,  would 
be  competent  in  corroboration  of  ber  statements  made  in  court.  Her  cred- 
ibilty  would  be  strengthened  or  weakened,  as  it  would  be  found  to  be  In  ac- 
cordance with  or  contradictory  to  the  statements  and  disclosures  which  she 
would  naturally  make  immediately  after  an  outrage  upon  her  person, — dis- 
closures which  she  would  instinctively  shrink  from  if  not  true. 

In  Ihigland  and  in  several  American  jurisdictions,  evidence  of  the  decla- 
rations of  the  injured  person  has  been  Umited  to  the  mere  fact  that  a  com- 
plaint was  made,  and  the  bare  nature  of  it.  Thus  the  rule  is  laid  down  in 
New  York  that  on  the  trial  of  an  indictment  for  rape,  although  proof  of  the 
fact  that  the  prosecutrix  made  complaint  recently  after  the  commission  of 
the  offense  is  competent,  yet  evidence  of  the  particulars  of  such  complaint  is 
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inadmissible  on  behalf  of  the  prosecution.  Boscoe,  Crim.  Et.  26;  1  Busaell, 
Crimes,  923;  Baocio  v.  People,  41  N.  Y.  265.  But  in  Ohio  the  prosecution 
is  permitted  to  give  tlie  substance  of  what  the  prosecutrix  stated  immedi- 
ately after  the  event.  In  McCombs  T.  State,  8  Ohio  St.  643,  the  court  say: 
"Wliatever  may  be  the  rale  elsewhere,  it  is  settled  in  Ohio  that,  in  a  prosecu- 
tion for  rape,  the  substance  of  what  the  prosecutrix  said  immediately  after 
the  offense  wiis  committed  may  be  given  in  evidence  in  the  first  instance  to 
corroborate  I)er  testimony. "  And  in  Burt  v.  State,  23  Ohio  St.  394,  in  which 
it  was  held  that,  in  giving  in  evidence  the  declarations  of  the  prosecutrix 
made  immediately  after  the  alleged  transaction  in  corrolxiration  of  her  testi- 
mony, it  is  competent  to  show  that  in  and  by  such  declarations  she  charged 
the  crime  upon  tlie  defendant,  Welch,  J.,  says:  "How  far  the  prosecution 
shall  be  permitted  to  go  into  details  in  giving  the  declarations  of  the  female 
must,  to  a  great  extent  at  least,  be  left  to  the  discretion  of  the  court."  See, 
also,  Johnson  v.  State,  17  Ohio.  593;  Laughlin  v.  State,  18  Ohio,  99;  norm- 
heck  V.  State,  85  Ohio  St.  277;  Brotm  v.  People,  36  Mich.  204,  in  which  Burt 
T.  State,  supra,  is  followed. 

A  controlling  question,  however,  that  arises  in  the  case  at  bar  is:  How 
soon  after  the  offense  is  committed  must  the  female  who  has  suffered  the  in- 
jury make  the  declarations  in  order  to  render  evidence  of  such  declarations 
admissible?  It  la  well  settled  in  Ohio  that  the  declarations  must  be  made  im- 
mediately. Immediateness  is  essential  to  their  admissibility.  Such  is  the 
language,  substantially,  of  our  decisions  on  the  subject.  Whether  or  not  the 
declarations  constitute  a  part  of  the  res  gesta  when  made  immediately  after 
the  injury,  thoy  largely  preclude  the  idea  of  the  injured  party  having  tteen 
practiced  upon  to  fabricate  a  story.  They  are  presumed  to  be  the  natural 
outburst  of  outraged  feelings,  and,  if  made  at  all,  would  naturally  be  made 
at  the  first  opportunity,  while  the  injury  is  yet  fresh  and  aggravating.  Silence 
and  delay  in  making  known  the  wrong  would  be  likely  to  awaken  saspicfon 
and  doubt  as  to  the  truth  of  the  complainant's  statement.  If,  says  Black- 
stone,  she  conceals  the  injury  for  any  considerable  time  after  she  has  hail  an 
opportunity  to  complain,  such  a -circumstance  would  carry  a  strong  presump- 
tion, though  not  conclusive,  that  her  testimony  is  false  or  feigned.  4  Comm. 
213.  But,  when  delay  by  the  prosecutrix  in  making  complaint  or  declaring 
the  circumstances  of  the  wrong  has  occurred,  such  delay  may  be  explained, 
and  excused  by  proof  of  sufficient  cause  therefor;  as,  for  instance,  want  of 
suitable  opportunity,  or  duress,  or  threats  bv  the  perpetrator  of  the  wrong. 
Higgins  v.  People,  58  N.  Y.  377;  State  Y.'ShetUeworth,  18  Minn.  208,  (Oil. 
191 ;)  State  v.  Knapp,  45  N.  H.  148;  State  v.  De  Wolf,  8  Conn.  93.  Yet,  if 
there  has  been  a  want  of  promptness  in  making  complaint  or  declaration  as  to 
the  particulars  of  the  injury  after  its  perpetration,  the  court  should  not  admit 
evidence  of  the  complaint  or  declaration  until  the  delay  has  been  excused  or 
justified.  People  v.  Qage,  28  N.  W.  Rep.  835,  (Mich.  Sup.  Ct.  July,  1886.)  8 
Crim.  Law  Mag.  195,  was  a  case  of  prosecution  for  rape,  and  the  silence  of  the 
outraged  party  in  making  complaint  was  the  direct  consequence  of  fears  of  chas- 
tisement induced  by  threats  of  the  defendant.  "It  is  contended, "  said  Cham- 
pun,  J.,  "that  the  testimony  ought  not  to  have  been  received  because  of  the 
lapse  of  time  after  the  outrage  and  the  statement  to  the  mother.  The  lapse 
of  time  occurring  after  the  injury,  and  before  complaint  made,  is  not  the  test 
of  admissibility  of  the  evidence,  but  it  may  be  considered  as  affecting  its 
weight;  and,  when  complaint  is  not  .made  promptly,  the  delay  calls  for  expla- 
nation before  the  court  will  admit  it." 

Upon  an  examination  of  the  record  in  the  present  case,  we  discover  no  ad- 
equate explanation  of  the  delay  of  the  prosecutrix  until  December  30th  be- 
fore she  disclosed  the  alleged  occurrences  on  the  night  of  the  twentieth  of  De- 
cember. It  does  not  appear  tliat  in  the  meantime  she  was  ander  i-estraint,  or 
the  influence  of  threats,  or  that  she  apprehended  any  yiolence  from  the  ac- 
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cused.  And,  when  she  dfd  finally  giro  a  detailed  account  of  the  offense,  it 
seems  to  have  been  drawn  out  in  res{x>n8e  to  inquiries  by  her  mother,  and  not 
to  have  been  spontaneously  given  by  herself.  We  are  therefore  of  opinion 
that  it  was  error  in  the  court  of  common  pleas  to  permit  the  state  to  give  in 
evidence  to  the  jury  the  declarations  aud  statements  made  by  the  prosecution 
—  not  in  the  presence  of  the  accused — to  her  mother,  Nancy  Castor,  as  late  as 
the  thirtieth  of  December,  1886.    ■ 

Section  6816,  Kev.  St,  provides  that  "whoever  has  carnal  knowledge  of  a 
female  person  forcibly  and  against  her  will,  or,  being  seventeen  years  of  age, 
carnally  knows  and  abuses  a  female  child  under  ten  years  of  age  with  her  con- 
sent, is  guilty  of  rape."  The  presumption  of  the  law  is  that  a  female  child 
under  the  age  of  10  years  is  incapable  of  giving  consent  to  an  act  of  carnal 
knowledge,  although  the  presumption  may  berebutted  by  proof  that  she  under- 
stood the  nature  of  the  act  committed.  But  the  crime  charged  against  Will- 
iam Dunn  is  that  of  carnally  knowing  and  abusing  the  prosecutrix  "with  her 
consent."  If  the  presumption  of  her  incapacity  to  consent  was  overcome  by 
evidence  of  sufficient  age  and  intelligence  to  comprehend  the  turpitude  of 
Dunn's  conduct,  while  proof  of  her  declarations  immediately  after  his  alleged 
abuse  of  her  might  be  admissible  in  confirmation  of  her  testimony  in  chief, 
evidence  of  her  declarations  made  after  a  considerable  and  unexplained  delay 
might  properly  be  regarded  with  suspicion  aud  distrust,  and  excluded  from 
the  jury. 

It  is  suggested  by  counsel  in  argument  that  the  accused  was  prejudiced  by 
the  failure  of  the  court  in  its  charge  to  impress  upon  the  jury  that  thedeclara- 
tions  of  the  prosecutrix  subsequent  to  tlie  alleged  injury  were  not  admissible 
in  evidence  as  substantial  testimony  to  prove  the  commission  of  the  offense, 
but  only  to  corroborate  her  statement  made  in  court.  While  a  mere  failure 
to  instruct  a  jury  upon  a  particular  point  of  law  arising  in  a  case  may  not  be 
erroneous,  and  to  make  such  failure  a  ground  of  error  the  court  should  be  re- 
quested to  instruct  upon  that  point,  yet  we  think  the  jury  might  have  been 
very  much  aided  in  the  discbarge  of  their  duty  if  they  had  been  put  on  their 
guard  against  confounding  testimony  that  was  only  corroborative  with  testi- 
mony in  chief  to  prove  the  corpus  delicti. 

We  find  no  other  error  among  those  assigned  in  the  record  than  that  which 
we  have  been  considering;  and,  in  view  of  the  aforegoing  considerations,  our 
conclusion  is  that  the  judgments  of  the  court  of  common  pleas  and  cii-cuit 
court  should  be  reversed,  and  the  cause  remanded  for  a  new  trial.  Judgment 
accordingly. 

(44  Oblo  St  148) 

State  ae  rel.  Hebbom  and  others  v.  Surra  and  others. 
(Supreme  Court  of  Ohio.    June  29,  1886.) 
For  opinion  of  court  and  dissenting  opinion  of  Owek,  J.,  see  7  N.  B.  Bep. 
447. 

Sp&ab,  J.,  (conctirrinff.)  Although  entirely  satisfied  with  the  majority 
opinion  in  so  far  as  it  discusses  the  questions  therein  presented,  in  view  of 
the  importance  of  the  case,  and  especially  of  its  treatment  by  the  chief  justice 
in  the  dissenting  opinion,  I  have  deemed  it  proper  to  present  a  statement  of 
the  case  as  understood  by  me,  with  some  views  upon  the  questions  involved, 
believing  that  such  statement  may  contribute  to  a  proper  apprehension  of  the 
merits  of  tlie  case  itself,  and  of  the  action  of  the  majority  in  the  Judgment 
rendered.  It  is  important,  in  preparing  a  statement  of  reasons  for  a  particu- 
lar view  of  a  case  tried  and  submitted  to  a  court  for  decision,  to  keep  in  mind, 
with  some  care,  the  case  actually  submitted  for  the  court's  action.  To  do 
this  to  any  purpose  the  proceedings  at  the  trial  are  essential;  and  these  will  be 
particularly  referred  to  further  on. 
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The  (][iieetion  which  elicited  the  most  controversy  in  the  case  at  bar  was  as 
to  the  motion  of  the  defendants  to  strikeout  the  fiftti  paragraph  of  the  replj 
of  the  relators.  It  has  been  assumed  that  by  Sling  this  motion  the  defend- 
ants have  admitted  the  truth  of  all  the  allegations  of  the  reply  sought  to  be 
stricken  out.  This  because  a  demurrer  is  said  to  admit  the  truth  of  the  alle- 
givtions  of  the  pleading  deraurred  to.  I  cannot  agree  with  this  assumption. 
A  motion  is  defined  to  be  an  application  for  an  order.  It  performs  an  essen- 
tially different  office  from  that  of  a  demurrer.  A  demurrer  raises  an  issue  of 
law.  The  decision  of  a  demurrer  is  a  judgment.  However  the  fact  may  be 
now,  under  the  common-law  practice  it  contemplated  a  termination  of  the 
case.  The  demurrer  was  held  to  admit  the  matters  of  fact  that  were  suffi- 
ciently pleaded,  because  the  party,  having  had  his  option  whether  to  plead  or 
demur,  was  taken,  in  adopting  the  latter  alternative,  to  admit  that  he  had  no 
ground  of  denial  or  traverse.  We  need  not  stop  to  consider  whether,  under 
the  present  code  practice,  where  the  right  to  amend  and  to  plead  after  decis- 
ion of  a  demurrer  is  distinctly  provided  by  statute  and  universally  recog- 
nized, the  iron  rule  of  the  common  law  ought  to  prevail  or  not.  It  is  enough 
to  say  that  such  a  result  never  was  considered  under  the  common-law  prac- 
tice as  eusuing  upon  the  determination  of  a  motion.  The  decision  of  a  mo- 
tion is  an  order.  It  excludes  ttie  idea  of  a  judgment.  It  is  the  written  di- 
rection of  a  court  other  tlian  a  judgment,  and  not  included  in  it.  See  Darrow 
V.  Miller,  3  Code  Rep.  241.  A  motion  is  largely  addressed  to  the  discretion 
of  the  court,  and  refusal  to  strike  out  is  rarely  ground  of  error.  Very  differ- 
ent as  to  a  demurrer.  This  motion  is  for  an  order  to  strike  out  the  language 
of  that  paragraph  as  redundant,  irrelevant,  and  scurrilous.  The  objection 
thus  made  is  that  a  part  is  superfluous.and  that  the  remainder  is  irrelevant, 
because  it  cannot  be  the  subject  of  a  material  issue,  has  no  bearing  on  the 
controversy,  and  cannot  affect  the  decision  of  the  court.  In  other  words,  it 
is  impertinent.  In  addition,  it  is  scurrilous,  in  that  it  charges  wrong-duing 
upon  the  members  of  an  independent  branch  of  the  government  concerning  a 
matter  about  which  they  cannot  in  this  case,  in  any  manner,  be  made  ame- 
nable to  the  process,  control,  order,  or  judgment  of  this  court,  and  is  therefore 
a  charge  not  fit  to  be  here  made.  But,  even  if  the  motion  had  been  treated 
as  a  demurrer,  still  no  admission  would  have  followed.  In  legal  contempla- 
tion, the  journal  of  the  senate  (as  to  the  contents  of  which  and  their  legal  ef- 
fect we  will  see  further  on)  would  be  before  the  court  at  every  stage  of  the 
case,  as  completely  before  the  court,  and  a  factor  in  determining  all  questions 
which  might  arise,  as  it  could  be  had  its  contents  been  copied  in  full  in  the 
answer  of  defendants. 

Further  considering  differences  between  demurrer  and  motion,  this  distinc- 
tion may  be  observed:  If  the  testimony  in  support  of  the  allegation  would  be 
admissible,  but  yet,  though  proven,  the  facts  would  be  insufficient,  and  amend- 
ment might  cure,  then  demurrer  is  proper  to  raise  the  question;  but  if  no  tes- 
timony at  all  can  be  received  in  support  of  the  allegations,  and  amendment 
would  not  help  the  pleading,  then  motion  is  proper.  Kow,  in  this  case,  the 
journal  being  before  the  court,  no  proof  at  all  could  be  received  to  contFadict 
or  add  to  or  vary  it,  and,  as  motives  of  legislators  cannot,  in  a  proceeding  of 
this  kind,  be  assailed,  motion  was  the  proper  mode  of  disposing  of  the  irrele- 
vant matter.  An  inquiry  as  to  the  truth  of  the  charges  would  be  useless ;  for. 
where  no  proof  can  in  any  event  be  received,  it  cannot  become  important  to 
consider  at  all  the  truth  or  falsity  of  the  allegations.  That  the  case  of  State 
V.  Harper,  6  Ohio  St.  608,  does  not  in  any  way  aid  the  claim  that  the  allega- 
tions of  the  fifth  paragraph  are  admitted  by  the  filing  of  the  motion,  will,  I 
think,  be  apparent  upon  a  careful  examination  of  it.  In  that  case,  suit  had 
been  brought  upon  the  bond  of  a  county  treasurer  to  recover  a  balance  due 
from  him  upon  settlement,  which  he  refused  to  pay  over.  To  the  petition  he 
answered  that  his  residence  bad  been  forcibly  broken  open,  and  the  mon^ 
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stolen.  The  plaintiff  moved  to  strike  the  whole  answer  from  the  Qles.  The 
entire  opinion  upon  this  subject,  of  Bowen,  J.,  is  as  follows:  "The  118th 
section  of  tlie  Code  authorizes  Irrelevant  matter  inserted  in  any  pleading  to  be 
stricken  out  on  motion  of  the  partj  prejudiced  thereby.  This  made  it  com- 
petent for  the  court  to  strike  out  the  defendant's  answer  if  the  matters  which 
It  contained  were  irrelevant,  and  formed  no  ground  of  defense  to  the  action. 
The  motion,  in  such  case,  took  the  place  and  served  the  office  of  a  demurrer. 
By  the  act  of  February  20,  1856,  amendatory  of  the  101st  section  of  the  Code, 
the  plaintiff  may  demur  to  the  ansvrer  for  insufficiency,  and  this  law  neces- 
sarily supersedes  the  practice  of  moving  to  strike  the  answer  from  the  fllc^ 
The  answer  and  motion  in  this  case  were  filed  before  the  adoption  of  the  last- 
named  act,  and  are  therefore  not  affected  by  it."  By  this  language  it  ap- 
pears that  while,  prior  to  the  amendment  spoken  of,  motion  was  the  proper 
paper  for  the  plaintiff  to  interpose,  after  that  amendment  a  demurrer  only, 
in  such  case,  would  be  warranted.  It  will  be  noticed,  too,  that  this  was  a 
motion  to  an  entire  answer, — not  a  motion  to  a  reply,  and  to  a  portion  of  that 
only.  It  took  the  place  of  a  demurrer  in  every  essential  particular.  Upon  its 
determination  there  was  nothing  in  the  way  of  a  judgment  for  the  plaintiff. 
Kot  so  in  this  case.  The  motion  went  to  a  part  only  of  tlie  pleading,  and, 
upon  its  determination,  the  demurrer  to  the  other  portion  of  the  reply  re- 
mained to  be  disposed  of.  It  is  impossible  to  see  in  this  case  of  State  v. 
Harper  the  slightest  intimation,  in  language  or  by  inference,  that,  under  our 
present  statute,  a  motion  admits  the  truth  of  what  the  court  is  asked  to  order 
stricken  out.  But  "  the  averments  of  the  paragraph  are  equivalent  to  an  offer 
to  prove  the  facts  so  alleged."  Very  well.  Then  the  motion  is  equivalent 
to  an  objection  to  the  testimony.  Such  objection  raises  the  question  of  rele- 
vancy, as  well  as  other  questions.  In  such  case,  is  tlie  objector  to  be  told 
that  tlie  making  of  the  objection  is  an  admission  of  the  truth  of  the  proffered 
testimony  V  If  it  be  so,  the  unsuccessful  objector  is  in  a  sad  plight  indeed. 
Having  sought  to  obtain  the  judgment  of  the  court  upon  his  objection,  which 
turning  against  him,  his  client  is  concluded  as  to  the  fact.  I  have  not  sup- 
posed this  to  be  the  law. 

Again,  by  our  statute,  (sections  5081,  5129,  Bev.  St.,)  allegations  of  new 
matter  in  a  reply  are  to  be  deemed  controverted  by  the  adverse  party  as  upon 
a  direct  denial  or  avoidance.  In  the  face  of  the  provisions  of  these  sections 
the  defendants  are  advised  that,  "for  the  purpose  of  this  case,  they  [the  alle- 
gations of  the  fifth  paragraph]  stand  as  proved  and  established  facts."  The 
statute  itself  having  put  the  defendants  in  the  attitude  of  directly  denying 
those  allegations,  yet  desiring  to  anticipate,  by  a  perfectly  regular  and  usu^ 
mode,  the  offer  of  the  testimony  and  the  action  of  the  court  as  upon  objection 
to  it,  the  parties  are  informed  tliat,  for  every  purpose  of  the  case, — impliedly 
in  view  of  all  moral  as  well  as  legal  aspects  of  the  controversy, — those  alle- 
gations "stand  as  proved  and  established  facts."  I  most  respectfully  dissent 
from  the  position,  and  from  the  conclusion  which  this  false  assumption  leads 
to.  In  view  of  what  actually  occurred  at  the  hearing,  this  assumption  of  ad- 
mission works  an  injustice  to  the  counsel  for  defendants ;  and,  when  the  facts 
referred  to  are  reviewed,  it  will  appear  that  there  is  no  ground  in  fact  for  this 
impression,  nor  for  the  equally  erroneous  one  that  the  court  is  not  in  posses- 
sion of  the  contents  of  the  senate  journal.  The  counsel  were  very  careful  to 
leave  no  room  for  such  impressions.  The  argument  of  the  case  was  opened 
by  the  attorney  general  in  support  of  the  motion.  He  gave  to  the  court,  from 
a  memorandum  in  his  possession  at  the  time,  a  resume  of  the  proceedings  of 
the  senate  for  some  time  prior  to  the  seventeenth  of  May,  the  day  when  the 
act  in  question,  abolishing  the  board  of  public  works,  and  establishing  the 
board  of  public  affairs,  was  passed.  By  this  statement  it  appeared  that,  in 
the  contest  between  George  W.  Hardacre  and  three  others,  as  contestants, 
and  John  Brashears  and  three  others,  as  coutestees,  for  the  seats  of  senators 
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from  the  county  of  Hamilton,  (which  had  been  pending  from  a  date  anterior 
to  the  organization  of  the  senate,)  a  committee  was  ^pointed  early  in  the  ses- 
sion to  take  testimony  and  report.  A  large  volume  of  testimony  was  taken 
by  each  side.  One  branch  of  the  committee  reported  in  favor  of  the  contest- 
ants ;  another  branch  i  n  favor  of  the  contestees.  Thaae  reports  were  presented 
on  the  twenty-ninth  day  of  April.  On  that  day,  by  resolution,  the  fifth  day 
of  May  following,  at  11  o'clock  A.  H.,  was  fixed  as  the  time  for  the  consider- 
ation of  the  reports.  The  journal  of  that  day  showed  that,  upon  a  call  of  the 
senate,  there  was  not  a  quorum  present.  The  same  fact  appeared  on  the  sixth 
and  seventh  days  of  May.  On  one  of  these  days  the  president  of  the  senate 
ordered  to  be  issued  to  the  sergeant-at-arms  process  for  the  arrest  of  the  ab- 
sent senators.  The  journal  of  the  eighth  day  of  May  was  silent  as  to  the 
number  of  senators  present.  It  shows  that  the  report  favoring  the  claims  of 
the  contestants  was  adopted,  and  that  the  senators  thus  found  to  have  been 
duly  elected  and  to  be  entitled  to  their  seats  were  sworn  and  admitted.  The 
journal  of  the  fourteenth  and  of  the  seventeenth  of  May  shows  that  the  act 
in  question  was  passed  by  the  requisite  number  of  votes,  upon  a  call  of  the 
yeas  and  nays,  as  required  by  the  constitution,  and  the  due  signing  of  the 
bill.  To  all  this  statement  of  the  attorney  general  as  to  the  proceedings  of 
the  senate,  as  shown  by  the  journal,  there  was  no  contradiction  by  opposite 
counsel.  One  of  the  gentlemen  who  argued  for  the  relators, — not  one  of  the 
counsel  of  record, — mistaking  the  language  of  the  attorney  general  as  to  the 
proceedings  of  May  8th,  understanding  him  to  use  the  word  "conceded," 
whereas  the  word  used  was  "contended,"  assumed  that  heliad  stated  that,  as 
matter  of  public  history,  there  was  not  a  quorum  of  the  senate  present.  This 
was  a  misapprehension.  The  attorney  general  did  not  say  that,  or  anything 
equivalent  to  it.  On  the  contrary,  the  logic  of  what  he  did  say  imported  the 
very  opposite.  Later  in  the  argument,  another  of  the  counsel  for  the  defend- 
ants, having  in  his  hand  a  certiQed  copy  of  the  journal,  stated  what  appeared 
upon  it  on  the  dates  in  question  substantially  as  before  stated  by  the  attorney 
general,  and  no  contradiction  was  made  of  the  facts  as  he  stated  them.  And 
thus  the  statement  of  facts  regarding  the  senate  journal  stood  until  the  clos- 
ing arguQaent,  when  the  counsel  who  closed  the  case  for  the  defendants  re- 
viewed the  facts,  as  shown  by  the  journal,  substantially  as  had  been  done  by 
his  colleagues,  and  based  his  argument  upon  the  journal,  as  thus  shown. 
Still  there  was  no  contradiction  as  regards  the  contents  of  the  journal.  He 
also  corrected  the  misapprehension  of  opposite  counsel  as  to  the  claimed  ad- 
mission of  the  attorney  general,  and  that  correction  was  not  disputed.  Nor 
was  it  claimed  at  any  time  by  relators'  counsel,  at  the  hearing,  that  the  jour- 
nal termed  "a  pretended  journal "  was  a  counterfeit  of  aome  other  journal,  in 
the  sense  that  there  was  somewhere  a  real,  genuine  journal,  which,  if  pro- 
duced, would  disclose  a  state  of  facts  different  from  those  claimed  by  defend- 
ants, and  of  which  the  journal  quoted  from  by  defendants'  counsel  was  a  spu- 
rious substitute,  but  simply  that  the  book  kept  as  a  journal  was  a  pretended 
one,  because,  as  they  claimed,  the  body  itself  was  incapable  of  legally  taking 
such  action  as  the  journal  shows  was  taken,  and  because  the  journal  did  not 
truly  show  all  it  ought  to  have  shown  upon  the  date  it  purported  to  make  a 
record  of. 

It  was  at  no  time  denied,  neither  could  it  be,  that  the  body  then  in  session, 
at  least  for  some  purposes,  was  a  legal  body.  That  it  was  legally  in  posses- 
sion of  the  senate  chamber;  that  the  duly-elected  officers  of  the  senate  were 
present  in  the  discharge  of  their  duties,  having  all  the  books,  papers,  records, 
journals,  etc.,  of  that  body  rightfully  in  their  possession  and  control,  with  un- 
questioned right  to  keep  a  journal, — all  of  these  facts  were  beyond  dispute, 
and  I  have  no  recollection  that  any  dispute  of  either  of  them  was  attempted. 

The  authority  cited  (Wharton)  in  the  majority  opinion  supports  the  holding 
that  the  journal  of  the  senate,  being  a  public  record  of  the  proceedings  at  a 
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branch  of  the  legislative  department  of  the  government,  did  not  need  to  be 
formally  offered  in  evidence.  It  was  one  of  which  the  court  would  take 
judicial  notice,  and  the  mode  adopted  of  bringing  its  contents  to  the  attention 
of  the  court  was  the  usual  mode,  and  so  pamed  unchallenged.  Farther  au- 
thorities in  support  of  this  position  may  be  cited.  "Courts  are  bound  judi- 
cially to  take  notice  of  what  the  law  is,  and  to  enable  them  to  determine 
whether  all  the  constitutional  requisites  to  the  validity  of  a  statute  have  been 
complied  with.  It  is  their  right,  as  well  as  duty,  to  take  notice  of  the  jour- 
nals of  the  legislature."  People  v.  MaJumey,  18  Mich.  481.  "The  journals 
of  the  two  houses  of  the  general  assembly  are  public  records,  of  which  the 
courts  will  take  judicial' notice;  and,  if  it  appear  from  said  journals  that  an 
act  was  not  passed  according  to  the  forms  of  the  constitution,  it  will  be  de- 
clared not  to  have  the  force  of  law."  Moody  v.  State,  48  AJa.  115.  "The 
courts  will  take  judicial  notice,  without  proof,  of  all  the  laws  of  the  state; 
and,  in  doing  so,  will  take  judicial  notice  of  what  the  books  of  published  laws 
contain,  of  what  the  enrolled  bills  contain,  of  what  the  legislative  journals 
contain,  and,  indeed,  of  everything  that  is  allowed  to  affect  the  validity  or 
meaning  of  any  Jaw  in  any  respect  whatever."  Division  vf  Uovaard  Co., 
15  Kan.  194. 

But,  whether  the  senate  journal  should  be  taken  judicial  notice  of  in  the 
same  sense  that  public  laws  are  so  noticed,  or  whether  (as  is  not  doubted  by' 
any  of  the  authors  who  treat  of  the  subject)  it  should  be  treated  as  a  public 
record,  recogpaized  as  such  by  the  court  upon  being  produced,  without  collat- 
eral evidence  of  its  identity  or  genuineness,  it  is  obvious  that  the  result 
must  have  been  the  same  in  this  case.  The  court  was  duly  apprised  of  the 
contents  of  this  journal,  and,  having  such  knowledge,  it  would  be  bound  to 
take  notice,  and  give  to  the  journal  its  legitimate  and  legal  effect. 

An  inquiry  was  addressed  by  a  member  of  the  court  to  counsel,  asking  what 
would  be  desired  on  the  part  of  counsel  in  case  the  motion  and  demurrer  should 
be  sustained,  and  what  in  case  they  should  be  overruled.  To  the  first,  coun- 
sel for  relators  responded  that  they  would  offer  nothing  further,  and  that 
woold  end  the  case.  To  the  second,  that  he  presumed  there  would  be  no  con- 
troversy as  to  the  facts,  and  that  counsel  could  probably  agree  on  a  statement 
of  facts.  To  this  counsel  for  defendants  reaponded  that  they  denied  the  alle- 
gations of  fact  as  set  up  in  the  fifth  paragraph,  and  that  they  would  go  to  trial 
in  the  event  of  the  demurrer  and  motion  being  overruled.  Then,  addressing 
'  opposite  counsel,  he  remarked:  "You  do  not  claim  that  you  could  prove  the 
allegations  of  the  reply?"  to  which  the  counsel  responded  in  substance,  "that 
be  certainly  did  so  daim."  There  had  been  present  at  the  hearing  several 
prominent  members  of  the  senate,  known  to  have  been  subpoenaed  by  the  re- 
lators as  witnesses,  and  it  is  not  unfair  to  presume  that  they  had  been  so 
brought  for  the  purpose  of  being  called  in  case  the  motion  to  the  reply  should 
be  overruled,  and  the  case  tried  upon  testimony.  After  the  case  was  sub- 
mitted, and  the  court  bad  adjourned  until  a  day  In  the  following  week,  and 
the  judges  had  retired  to  their  consultation  room,  one  of  the  counsel,  repre- 
senting each  side>  appeared  in  the  consultation  room,  and  the  counsel  for  de- 
fendants then  stated  that  he  had  a  copy  of  the  senate  journal  which  be  would 
leave  if  desired.  Opposite  counsel  objected,  and  added,  in  substance,  that,  if 
evidence  were  gone  into,  they  would  show  that  the  original  journal  of  May  8th 
was  lost.  No  consultation  was  had  among  the  judges  as  to  the  suggestion, 
but  one  of  the  judges  responded,  in  substance,  that  it  was  hardly  necessary, 
and  the  counsel  retired.  I  do  not  regard  this  interview  as  at  all  importantt 
but  give  it  as  a  part  of  what  was  said  about  the  journal. 

Even  if  the  original  journal  of  May  8th  were  "lost,"  it  probably  will  not  be 

doubted  that  the  senate  bad  abundant  power  to  supply  it,  or  that  the  suppUad 

journal  would  have  all  the  eflScacy  of  the  original.    Kor  was  it  suggested  that 

the  certified  copy  used  by  counsel  at  the  hearing  was  not  taken  from  ths 
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original.  It  probably  makes  no  difference.  In  the  light  of  the  real  case  thus 
presented  to  the  court,  it  can,  it  seems  to  me,  hardly  lie  claimed  that  in  any 
sense  was  there  an  admission  of  the  allegations  of  the  reply  as  to  conspiracy 
and  unconstitutional  proceedings;  nor,  upon  due  reflection,  can  it  be  concluded 
that  the  court  was  not  made  acquainted  with  the  contents  of  the  senate 
journal. 

Tiie  denial  of  counsel  referred  to,  in  view  of  the  unquestioned  statements 
of  counsel,  implied  a  great  deal.  It  implied  that,  if  the  presence  or  absence 
of  the  requisite  number  of  senators  at  a  time  antecedent  to  the  passage  of  the 
law  in  question  could  be  made  the  subject  of  parol  inquiry  at  all,  it  would  fol- 
low logically  that  the  validity  of  official  titles  would  be  embraced  and  tried  in 
the  Inquiry;  that  the  opening  of  the  door  for  testimony  would  lead  directly  to 
the  question  of  who  in  fact  were  the  duly-elected  senators  from  Hamilton 
county.  The  relators  insist  that  it  is  the  duty  of  the  court  to  open  up  a  ques- 
tion of  evidence  which  inevitably  points  to  an  investigation  of  matters  which 
a  short  time  ago  this  court  held,  in  Dalton  v.  Richardson,  43  Ohio  St.  652, 
3  N.  £.  Rep.  685,  belonged  exclusively  to  the  senate.  This  is  the  logic  of 
their  position,  unless,  indeed,  resort  is  to  be  had  to  the  ever  convenient  field 
of  assumption,  and  it  is  to  be  assumed  in  advance  tliat  the  ceiiificates  of 
election,  based  npon  the  returns  shown  and  discussed  in  that  case,  or  the 
temporary  admission  to  seats  under  them,  shall  stand  as  conclusive  proof, 
and  as  clothing  the  possessors  with  a  title  de  jure  as  against  all  the  world. 
The  query  naturally  occurs,  how  it  is  that  if  a  court  is  without  power  to  com- 
pel a  correct  return  of  an  election  of  a  member  of  the  legislature,  as  was 
held  by  a  majority  in  the  case  above  cited,  how  can  it  have  power  to  de- 
termine that  there  was  no  quorum  at  a  certain  time  on  the  ground  tliat  some 
of  the  members  composing  it  were  not  elected?  The  constitution  aims  to 
deal  with  the  substance  and  not  with  the  mere  form  of  an  election.  The 
language  is:  "A  majority  of  all  the  members  elected  to  each  house  shall  con- 
stitute a  quorum," — not  of  those  who  simply  hold  certificates.  So  that,  if 
the  coui-t  try  the  issue  at  all,  it  would  seem  to  be  its  duty  to  determine  the 
ultimate  fact,  not  which  had  certificates  of  election,  but  which  were  elected. 
How  else  can  the  court  determine  as  matter  of  fact  that  there  was  or  was  not 
a  quorum  present  in  the  senate  when  the  law  passed  that  branch  of  the  gen- 
eral assembly?  To  state  in  different  words  one  of  the  positions  argued  in 
the  majority  opinion:  One  not  in  fact  elected,  but  who  has  received  a  certifi- 
cate of  election,  may  have  a  statutory  claim  to  sit  and  act  as  a  member,  but 
he  has  not  a  constitutional  right  to  do  so.  He  may,  indeed,  heade  facto, 
but  he  cannot  be  a  d«  jure,  member;  and  one  who  has  been  in  fact  elected, 
but  who  is  without  a  certificate  of  election,  is  none  the  less  a  member  dejure 
of  the  body  to  which  he  was  elected.  And  it  follows,  as  a  corollary,  that  a 
majority  composed  in  part  of  members  who  have  been  in  fact  elected,  but, 
by  reason,  it  may  be.  of  frauds  on  the  elective  franchise,  have  been  deprived 
of  the  statutory  evidence  of  an  election,  is  quite  as  much  a  quorum,  within 
the  spirit  and  meaning  of  our  constitution,  as  one  composed  in  part  of  persons 
holding  only  certificates  of  election.  Members  having  certificates  of  election,' 
but  not  in  fact  elected,  though  admitted  to  seats,  are  simply  de  facto  mem- 
bers. Their  right  to  sit  and  act  as  members  is  derived  from  statute  and  the 
practice  of  legislative  assemblies,  but  not  from  the  constitution. 

It  was  as  to  one  of  the  returns  of  this  same  election  that  the  eminent  chief 
justice  said,  in  the  opinion  in  the  c  ise above  cited,  that,  "if  there  was  not  be- 
hind it  and  in  the  preparation  of  it  actual  fraud  and  crime,  there  was  at  the 
best  a  reckless  trifling  with  official  duty,  and  with  the  rights  of  the  honest 
voters  of  the  precinct,  as  odious  as  actual  fraud,  and  as  dangerous  as  crime." 
It  may  not  be  amiss,  in  this  connection,  to  suggest  that,  aside  from  the  action 
»f  the  eighth  of  May,  there  appears  to  have  been  no  determination  by  th« 
senate  of  the  question  which  a€  the  oonteuding  claimants  were  elected,  and. 
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tor  that  reason,  entitled  to  seats.  Acting  on  the  certificates  of  the  clerk,  vrho 
treated  as  valid  the  returns  referred  to,  the  contestants  had  been  admitted 
pending  the  contest.  The  question  of  who  were  elected  had  not  been  passed 
upon.  This  action  could  hardly  be  deemed  a  determination  of  the  ultimate 
rights  of  contestants  and  contestees;  and,  if  not,  then  that  question  had  not 
been  settled  unless  the  determination  of  May  8th  should  be  recognized.  The 
relators  repudiate  that  action.  So  that,  in  the  view  urged  by  them,  tliat 
question  would  seem  to  be  still  an  open  one.  Therefore,  upon  this  view,  had 
the  court  disregarded  the  journal,  and  held  that  whether  a  quorum  was  pres- 
ent or  not  on  the  8th  was  to  be  determined  as  a  fact,  and,  like  other  questions 
of  fact,  upon  a  preponderance  of  evidence,  the  court  would  have  had  to  face 
that  question,  and  determine  upon  the  evidence  who  in  fact  were  duly  elected 
and  entitled  to  seats.  It  would  not  do  to  say  that  the  certificates  determined 
that.  There  is  no  constitutional  sanctity  in  a  certificate  of  election.  Such 
certificate  is  at  best  but  a  creature  of  the  statute.  It  is  not  necessary  to  here 
express  more  decided  convictions  upon  these  mooted  questions,  but  tlie  sug- 
gestions of  this  paragraph  serve  to  show  what  a  Pandora's  box  would  have 
been  opened  up  had  the  relator's  claim  in  regard  to  the  right  to  introduce  evi- 
dence to  contradict  the  journal  been  sustained. 

It  will  be  borne  in  mind  tliat  there  is  no  claim  made  in  the  reply  that,  at 
the  date  of  the  proceedings  attacked  by  the  relators,  there  did  not  exist  a  legal 
senate.  The  averments  of  the  reply  itself,  where  it  speaks  of  the  president 
of  the  senale  and  of  certain  members  of  that  body,  and  charges  them  with 
forming  a  conspiracy,  necessarily  imply  that  such  a  body  had  an  existence. 
There  could  not  be  a  president  of  a  senate  which  did  not  exist;  there  could 
not  be  members  of  a  senate  which  had  no  existence.  The  head  and  front  of 
the  charge,  as  regards  inability  to  act,  leaving  out  that  which  is  verbiage  and 
high-sounding  declaration,  is  that  less  than  a  quorum  was  present  at  the  time 
of  the  acts  complained  of.  This  charge  in  a  pleading  necessarily  suggests,  at 
the  very  outset,  the  question  of  how  the  proof  in  its  support  shall  be  made; 
of  how  it  can  legally  be  made;  of  what  is  competent,  by  way  of  evidence,  for  the 
consideration  of  the  triers.  It  is  the  starting  point  in  the  case.  Any  attempt 
to  start  elsewhere,  or  in  any  other  manner,  leads  inevitably  to  the  placing  of  the 
cart  before  the  horse.  W^  i^Qd  the  statute  among  those  printed  in  the  official 
volume  of  session  laws  of  the  general  assembly.  It  purports  to  be  one  of  the 
laws  of  the  land.  It  purports  to  have  been,  and  presumptively  was,  enacted  in 
a  legal  and  constitutional  manner.  This  presumption  stands  until  it  is  re- 
moved. The  relators  attack  the  statute,  and  undertake  to  remove  this  pre- 
sumption. Naturally,  then,  we  ask,  how  do  they  propose  to  do  it?  The  jour- 
nal of  the  senate  stands  squarely  across  their  path.  One  of  the  fatal  fallacies 
which  attends  their  argument,  by  whomsoever  put,  is  to  first  assume  that 
there  was  not  a  quorum  present  on  the  given  day,  and  then  brush  aside  the 
Journal  as  so  much  waste  paper,  as  the  product  of  a  collection  of  men  having 
no  capacity  to  act.  This  may  be  convenient,  but  it  wUl  hardly  do.  As  we  have 
already  seen,  for  all  the  purposes  of  the  case,  the  journal  of  the  senate  is  be- 
fore the  court;  it  is  precisely  as  though  it  were  a.part  of  the  record  in  the  case; 
and  unless  the  relators  can  show  either  that  the  journal  itself  supports  their 
claims,  or  that  they  may  be  permitted  to  go  behind  and  sliow  by  parol  evi- 
dence, or  at  least  evidence  extrinsic  of  the  journal,  that  their  allegations  of 
want  of  quorum  and  of  conspiracy  are  true,  they  must  inevitably  fail.  The 
first  is  nut  pretended.  As  to  the  other,  the  logic  of  the  unanswerable  argu- 
ment of  the  majority  opinion  is  hardly  assailed,  and  not  a  single  adjudicated 
case  is  adduced  in  opposition  to  the  long  array  marshaled  in  support  of  the 
propositions  that  the  validity  of  the  journal  cannot  be  questioned,  and  that 
all  inquiry  into  the  motives  of  members  of  the  legislature  "is  subversive  of 
the  independence  of  the  legislature  aa  a  co-ordinate  branch  of  the  govern- 
ment," "is  opposed  to  the  practice  and  policy  of  our  system  of  government," 
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and  cannot  be  entered  upon.  I  venture  the  opinion  that  those  positions  are 
unassailable.  Utterly  fallacious  is  the  assumption  that  the  legality  of  public 
statutes  is  to  be  proven  as  an  issue  of  fact,  and  so  upon  a  prepondenmce  of 
evidence.  To  bold  that  a  court  may  go  back  of  a  legislative  journal,  and  hear 
parol  proof  contradicting  the  truth  of  its  declarations,  or  contradicting  the 
equally  conclusive  presumptions  wtiich  follow,  and  the  presumptions  of  reg- 
ularity which  attach  to  it,  would  involve  the  absurdity  of  ''tr3rlng  the  validity 
of  a  statute  upon  the  testimony  of  witnesses;"  would  be  to  hold  that  the  adop- 
tion of  a  law  rests  upon  evidence  inferior  to  that  required  to  attest  the  leas- 
ing or  assigning  of  even  the  smallest  and  most  uncertain  interest  in  lands  or 
tenements;  inferior  to  that  which  may  support  a  claim  against  one  to  answer 
for  the  debt,  default,  or  miscarriage  of  another;  inferior  to  that  necessary  to 
charge  an  executor  or  administrator  to  answer  damages  out  of  his  own  es- 
tate; inferior  to  that  necessary  to  support  an  agreement  made  in  considera- 
tion of  marriage;  inferior  to  that  required  to  negative  the  presumptions 
which  follow  the  possession  of  loaned  goods  at  the  expiration  of  five  years; 
inferior  to  that  required  to  prove  a  contract  not  to  be  performed  witliiD  a 
year. 

The  more  one  reflects  upon  such  a  proposition,  the  more  monstrous  it  ap- 
pears, and  the  more  peril  seems  involved  in  its  application.  It  implies  that 
where  the  existence  or  proceedings  of  a  sovereign  branch  of  the  government 
are  involved,  parol  evidence  is  the  ttest  evidence  of  which  the  nature  of  such 
a  case  Is  susceptible.  It  implies  that  records  of  the  ordinary  and  appropriate 
character  to  prove  public  laws,  or  the  existence  and  acts  of  ofBcisd  bodies, 
whose  acts  are  not  doubted  or  questioned  by  any  other  branch  of  the  govern- 
ment, must  by  the  judiciary  be  Ignored,  or  sulx)rdinated  to  oral  proof.  If 
these  implications  are  to  be  followed  as  law,  and  the  courts  can  ignore  the 
record  evidence  and  official  recognition  of  the  present  senate,  what  line  would 
circumscribe  the  power  of  the  judiciary?  With  what  certainty  could  the  ju- 
diciary itself  determine  upon  what  the  law  is?  Or  what  security  could  the 
subjects  of  the  government  have  under  and  in  respect  of  laws,  if  their  exist- 
ence and  validity  were  made  to  depend  upon  oral  evidence?  For  what  dif- 
ference In  principle  can  there  be  b^ween  the  passage  of  an  act  by  less  than  a 
quorum  of  a  senate  whose  membei'ship  is  acknowledged,  and  one  a  portion  of 
whose  membership  is  disputed?  If  the  journal  may  be  contradicted  in  the 
latter  case,  why  may  it  not  in  the  former?  Public  policy  requires  that  the 
journal  itself  shall  furnish  the  ultimate,  conclusive  proof.  Accepting  the 
fallacious  theory  that  the  validity  of  laws  may  be  determined  by  oral  proof, 
as  the  rule  in  every-<lay  life,  would  lead  to  Inextricable  and  interminable  con- 
fusion. To  illustrate:  A  citizen,  squaring  the  conduct  of  his  business  to 
meet  the  requirements  of  a  given  statute,  finds  himself  in  litigation.  The 
trial  comes  on,  and  he  seeks  to  avail  himself  of  the  statute.  At  once  his  op- 
ponent Ciills  a  member  of  the  legislature  which  enacted  the  law,  or  a  door- 
keeper, or  a  page,  or  a  mere  looker-on,  it  may  be,  who  remembers,  or  assumes 
to  remember,  that,  when  the  bill  was  put  upon  its  pitssage,  there  was  less  than 
a  quorum  present.  True,  the  journal  shows  that  the  bill  received  the  requi- 
site number  of  votes.  But  the  witness  remembers  that  an  interloper  an- 
swered for  an  absentee,  and  thus  the  record  was  falsified.  Having  no  oral 
proof  to  ofFer  in  opposition,  the  party  submits.  The  court  or  jury  finds  the 
law  invalid,  and  the  citizen  loses  his  case.  The  next  week,  in  anotlier  case, 
the  same  law  is  brought  in  question.  Here  no  proof  is  ofFered  to  dispute  its 
enactment,  and  it  is  here  valid,  and  declared  to  be  the  law  of  the  land.  Or  a 
citizen  is  one  day  tried  for  violating  a  penal  statute.  Xo  attack  is  made  on 
the  validity  of  the  act  declaring  his  conduct  a  crime,  and  he  is  found  guilty, 
and  sent  to  the  penitentiary.  The  next  day,  in  the  same  court,  a  defendant, 
less  scrupulous  or  more  fortunate,  shows  by  a  witness  that  the  act  was  not 
duly  passed.    The  same  law  is,  by  the  same  court,  held  invalid,  and  the  de- 
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fendant  is  acquitted.  To  the  legal  mind  could  anything  be  more  absurd? 
And,  when  a  question  of  conspiracy  is  being  considered,  how  can  such  charge 
be  more  or  less  than  an  attack  upon  the  motives  of  the  several  legislators?  Is 
it  any  more  than  a  charge  of  bad  motives  united  in  by  several  impelling  to 
the  act?  If  this  may  be  a  subject  of  judicial  inquiry  where  the  validi^  of 
the  statnte  itself  is  involved,  why  may  not  every  law  upon  the  statute  books 
be  in  like  manner  challenged,  and  why  may  not  the  courts  of  the  state  be 
asked  to  sit  eternally  and  determine,  by  tUs  test,  whether  each  successive 
statnte  involved  in  trials  is  valid  or  not? 

The  case  of  Miller  v.  State,  3  Ohio  St.  476.  referred  to  in  both  opinions,  is 
of  sufficient  pertinency,  particularly  with  reference  to  the  proceedings  of  May 
8tb,  to  warrant  further  reference  to  it.  Especially  is  the  case  authority  apon 
the  conclusiveness  of  legislative  journals.  In  the  opinion,  Thtjuhan,  C.  J., 
considers  the  constitutional  provision  in  reference  to  legislative  proceedings, 
that  "every  bill  shall  be  fully  and  distinctly  read  on  three  different  days,  un- 
less, in  case  of  urgency,  three-fourths  of  the  house  in  which  it  shall  be 
pending  6hall  dispense  with  the  rule."  The  plaintiffs  in  error  contended  that 
that  section  had  been  disregarded  by  the  assembly  in  passing  the  act  nnder 
consideration,  because  the  biU,. having  been  so  changed  by  amendment  as  to 
make  it  a  new  biU,  had  not  thereafter  been  read  on  three  different  days.  Con- 
cerning this,  the  learned  judge,  among  other  things,  says:  "Kow,  in  the  case 
before  us,  we  have  no  means  of  knowing  what  was  the  change  effected  by  the 
amendment  in  question.  Neither  bill  nor  amendment  is  spread  upon  the 
journal;  and,  unless  loe  were  to  run  into  the  absurdity  of  receiving  parol 
proof,  and  trying  the  validity  of  a  statute  upon  the  testimony  of  witnesses, 
we  could  not  say  that  any  substantial  change  was  made.  For  aught  that  we 
have  before  us,  or  can  properly  look  at,  the  '  new  bill '  may  have  been,  with 
the  exception  of  a  single  word,  and  that  not  material,  identical  with  the  mat- 
ter striclcen  out.  Nor  is  it  to  be  forgotten  that  every  reasonable  intendment 
is  to  be  made  in  favor  of  the  proceedings  of  the  legislature.  It  is  not  to  be 
presumed  that  the  assembly,  or  either  house  of  it,  has  violated  the  constitu- 
tion. *  *  *  If  it  be  said,  as  #as  said  in  the  argument,  that  this  leaves  the 
assembly  at  liberty  to  disregard  the  constitution,  the  answer  is  obvious,  that 
a  disposition  to  disregard  it  is  no  more  to  be  imputed  to  the  legislative  than 
to  the  Judicial  department  of  the  government,  and  ought  not  to  be  imputed  to 
either.  The  members  of  both  depai-tments  take  an  oath  to  support  that  in- 
strument, and  we  are  not  at  liberty  to  assume  that  the  sense  of  duty  and  of 
the  obligation  of  an  oath  is  weaker  in  the  one  than  in  the  other.  True,  the 
oonrts  are  made  the  judges  in  the  last  resort  of  the  constitutionality  of  all 
laws:  and,  as  before  remarked,  where  a  statute  is  on  its  face  plainly  uncon- 
stitutional, it  is  their  duty  so  to  declare  it.  But  it  does  not  necessarily  follow 
that  tliey  are  authorized  to  supervise  every  step  of  legislative  action,  and  in- 
quire into  the  regularity  of  aU  legislative  proceedings  that  result  in  laMrs." 

In  wliat  possible  way  can  this  opinion  be  twisted  into  an  authority  support- 
ing the  relator's  claim  here,  when  the  eminent  jurist  declares  the  proposition 
to  receive  oral  proof  and  try  the  validity  of  a  statute  upon  the  testimony  of 
witnesses  to  be  an  absurdity?  And  wlien  the  very  gist  of  the  holding  is  ex- 
pressed in  the  language  which,  for  emphasis,  is  quoted  above  in  italics,  how 
can  it  he  believed  for  an  instant  that  Judge  Thvrman  supposed  in  any  case 
that,  as  against  a  legislative  journal,  parol  proof  could  be  received  ?  However 
much  this  authority  may  be  misapprehended  here,  its  effect  is  not  misunder- 
stood elsewhere.  The  learned  judge  who  delivered  the  opinion  in  the  case 
hereinbefore  dted,  of  Division  qf  Howard  Co.,  15  Kan.  194,  cites  Miller  v. 
State  to  the  point  that  legislative  journals  import  absolute  verity,  and  are  con- 
clusive proof  as  to  whether  any  particular  law  passed  the  legislature,  and 
whether  it  is  valid  or  not.  And,  applying  Judge  Tbubham's  wonls,  as 
quoted  in  the  dissenting  opinion,  to  this  case,  it  seems  to  us  that  where  the 
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journalB  show  that  a  resolution  was  adopted,  and  there  Is  nothing  in  them  to 
show  that  there  was  not  a  quorum  present,  the  presumption  is  thiit  there  was 
such  quorum;  and  tliis  presumption  is  not  liable  to  be  rebutted  by  proof.  And, 
again,  where  the  journals  sliow  that  a  bill  was  passed,  and  that  it  received  the 
requisite  number  of  Yotes  in  its  favor,  and  there  is  notliing  in  them  to  sliow 
that  those  voting  were  disqualified,  the  presumption  is  that  they  were  all 
qualified ,  and  this  presumption  is  not  liable  to  be  rebutted  by  proof.  The  judg- 
ment in  this  case  was  approved  by  the  entire  court,  composed  at  the  time,  be- 
sides the  chief  justice,  of  Judges  Ranney,  Bartlet,  Warden,  and  Kennon. 
I  have  not  the  means  of  knowing  whether  the  syllabus  was  prepai-ed  by  the 
court  or  the  reporter,  but  it  is  a  thorough  analysis  of  the  opinion  and  judg- 
ment; and  that  which  follows  is  more  conclusive.  If  possible,  upon  this  point 
than  the  quotation  from  the  opinion  above  given.  "For  aught  that  appears 
in  tlie  journals  of  the  senate  and  house  of  represenbvtives  of  the  general  as- 
sembly, the  act  of  May  1, 1854,  *  ♦  ♦  was  constitutionally  enacted. 
*  •  *  Every  reasonable  intendment  is  to  be  made  in  favor  of  the  proceed- 
ings of  the  legislature.  It  is  not  to  be  presumed  that  the  assembly,  or  either 
house  of  it,  has  violated  the  constitution.  *  *  *  No  bill  can  become  a 
law  without  receiving  the  number  of  votes  required  by  the  constitution;  and 
if  it  were  found,  by  an  inspection  of  the  legislative  journals,  that  what  pur- 
ports to  be  a  law  upon  the  statute  book  was  not  passed  by  the  requisite  num- 
ber of  votes,  it  might  possibly  be  theduty  of  thecourts  to  treat  it  asanuUity." 
Why  limit  with  audi  care  the  question  to  be  tested  by  the  legislative  journals 
if  it  were  not  intended  to  hold  that  those  journals  are  conclusive,  and  that  no 
proof  in  contradiction  can  be  received?  Is  there  any  possible  difference  in 
principle  as  to  the  proof  the  court  may  receive  whetiier  the  question  is  as  to 
the  presence  or  not  of  a  quorum,  or  a  question  of  whether  or  not  the  require- 
ments of  the  constitution  have  been  complied  with  regarding  the  reading  of 
a  biU  on  three  different  days?  In  either  case  the  question  is  one  of  evidence. 
Upon  this  view  of  the  proposed  evidence,  of  what  avail  would  it  have  been 
for  the  court  to  overrule  the  motion,  and  then,  when  the  testimony  should  be 
offered,  rule  that  out?    Should  the  court  be'asked  to  do  a  vain  thing? 

McCrary  on  Elections  is  referred  to,  and  a  portion  of  section  517  is  quoted 
as  sustaining  the  claim  of  the  relators.  In  giving  construction  to  language, 
it  is  well  to  observe  what  the  author  is  talking  about.  The  author  in  this  sec- 
tion is  commenting  upon  the  case  stated  in  the  preceding  section,  that  of 
Sykea  v.  Spencer,  pending  in  the  United  States  senate,  where  each  claimed  to 
be  the  duly  elected  senator  from  Alabama;  and,  quoting  substantially  from 
the  author,  we  find  that  two  bodies  had  organized,  each  claiming  to  be  the 
legislature,  and  each  had  elected  a  senator.  The  contest  between  the  two 
legislatures  depended  upon  this:  In  one  body  were  eight  or  nine  members 
who  had  received  regular  certificates  of  election,  but  who  were  conceded  not 
to  have  been  elected;  while  in  the  other  was  found  an  equal  number  of  per- 
sons duly  elected,  but  without  certificates  of  election.  To  make  a  quorum  of 
the  former  body  it  was  necessary  to  count  the  persons  holding  cei-titicaces,  but 
not  elected,  and  to  make  a  quorum  of  the  latter  it  was  necessary  to  count  the 
members  duly  elected,  but  without  certificates.  The  report  of  the  election 
committee  was  made  by  Senator  Carpenter,  of  Wisconsin,  and  is  instructive 
reading.  Following  the  view  urged  in  the  report  "that  all  the  forms  pre- 
scribed by  law  for  canvassing  and  certifying  an  election,  and  for  the  organiza- 
tion of  the  two  houses,  are  designed  to  secure  to  the  persons  actually  elected 
the  right  to  act  in  the  offices  to  which  in  fact  they  have  been  elected,  it  would 
be  sacrificing  the  end  to  the  means  were  the  senate  to  adhere  to  the  mere  form, 
and  thus  defeat  the  end  which  the  forms  were  intended  to  secure, "  the  senate 
held  that  the  body  having  a  quorum  of  members  in  fact  duly  elected  should 
be  regarded  as  the  legislature  of  the  state,  and  declared  Spencer  entitled  to  the 
seat.    It  had  been  contended  that  the  six  persons  holding  certificates  should 
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have  been  regarded  as  membe.»  of  the  legislature  de  facto,  and  their  act«  as 
snch  held  valid,  and  it  was  in  disapproval  of  this  claim  that  the  autlior 
(McCrary)  uses  the  language  quoted  in  the  dissenting  opinion.  I  fail  to  see 
now  the  citation  is  authority  oj  that  side. 

It  is  urged,  in  support  of  tlie  claim  that  the  i.iotion  to  strike  out  should 
have  been  overruled,  and  the  proposed  testimony  admitted,  that  justice  to  the 
presiding  oflicer  of  tlie  senate  and  17  members  of  that  body,  flattered  with  the 
designation  of  "eminent  citizens,"  required  that  the  relators  be  called  upon 
to  prove  the  truth  of  their  charges.  It  is  not  easy  to  treat  this  proposition 
seriously.  If  advanced  in  that  spirit,  I  beg,  with  due  deference,  to  suggest 
that  the  solicitude  thus  expressed  for  those  "eminent  citizens"  is  uncalled  for, 
and  that  sympathy,  if  due  to  any  of  the  persons  referred  to  in  the  reply,  be- 
longs to  others.  However,  I  have  not  heretofore  supposed  that  the  practice 
of  courts  in  Ohio  warranted  the  overruling  of  a  motion  to  strike  out  irrele- 
vant matter  in  a  reply  for  the  purpose  of  giving  persons  not  parties  to  the 
case  the  opportunity  to  call  upon  the  pleader  to  make  good  his  charges,  or  to 
be  otherwise  heard,  although  the  matter  "gravely  involves  their  ofilcial  honor." 

Equally  misplaced,  in  my  judgment,  is  the  sorrow  expressed  over  an  al- 
leged "broken  constitution,"  and  as  unauthorized  the  assumption  that  this 
court  is,  par  excellence,  the  guardian  and  protector  of  that  sacred  instrument. 
The  people  are  the  protectors  of  their  organic  law.  The  legislature,  as  the 
direct  representative  of  the  people,  its  members  chosen  at  frequent  intervals, 
is  as  much  its  protector  as  any  branch  of  the  government,  and  it  is  only  when 
a  case  is  made  involving  the  constitutionality  of  an  act  passed  by  that  body, 
and  presented  to  this  court  for  its  adjudication,  that  the  court  has  any  voice 
in  passing  upon  constitutional  questions  connected  with  legislation.  In  such 
case,  where  it  is  affirmatively  and  clearly  shown,  by  competent  evidence,  that 
some  requirement  of  the  constitution  was  disregarded  in  the  enactment  of  the 
law,  or  where  some  provision  or  provisions  of  the  act  violate  the  constitution 
dearly,  palpably,  plainly,  and  in  such  manner  as  to  leave  no  doubt  or  hesi<-. 
tation  in  the  minds  of  the  couit,  the  act  may  be  declared  a  nullity:  otherwise 
the  court  is  clothed  with  no  power  to  interfere  with  it.  In  no  other  sense  is 
the  court  superior  to  the  legislature.  Because  the  court  is  composed  of  judges 
who  are  presumed  to  be  more  or  less  learned  in  the  law,  it  will  not  answer  to 
assume  tliat  it  is  a  body  so  much  purer  and  so  much  wiser  than  the  legisla- 
ture as  to  warrant  undue  criticism  by  it  of  tlie  acts  of  that  body.  This  gen- 
eral subject  is  most  ably  treated  in  the  opinion  of  the  late  learned  chief  justice 
of  Pennsylvania  in  Sharpless  v.  Mayor,  21  Pa.  St.  162,  cited  in  the  majority 
opinion,  and  lack  of  space  alone  prevents  extracts  from  it  here. 

The  case  before  us  involves  no  question  of  judicial  control  of  any  state  oflS- 
cer.  No  such  officer  is  asked  to  do,  or  not  to  do,  any  particular  thing,  or  any- 
thing at  all.  Hence  the  reference  to  the  hmguage  of  the  eminent  judge  who 
dissented  in  the  case  of  Dalton  v.  Richardson,  supra,  liaa,  in  my  judgment, 
no  application.  No  one  doubts  but  that,  where  a  proper  case  is  made,  one 
bringing  an  officer  within  the  jurisdiction  of  the  court,  the  court  operating 
within  limits  w^hich  tlie  constitution  and  the  laws  prescribe,  such  officer  can- 
not claim  that  he  is  placed  above  the  restraining  authority  of  the  law.  But 
bow  this  principle  authorizes  scurrilous  matter  against  legislators  in  a  plead- 
ing in  a  suit  to  which  the  persons  so  attacked  are  not  and  cannot  be  parties, 
and  in  which  the  matter  itself  is  relevant  to  no  issue  which  is  or  can  be  raised 
between  those  who  are  parties,  or  is  applicable  to  a  question  of  disregarding 
or  not  the  legal  effect  of  a  legislative  journal,  or  to  a  question  of  the  conclu- 
sive effect  of  evidence  of  the  highest  character  as  contrasted  with  that  which 
is  inferior,  is  entirely  beyond  my  comprehension. 

It  is  alleged  that  in  the  action  of  May  8th  the  senate  disregarded  its  own 
rules.  When  the  thing  created  becomes  greater  than  the  creator,  it  may  be 
worth  while  to  consider  this  complaint. 
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It  is  contended  that  because  quo  warranto  would  not  lie  to  call  in  question 
the  authority  of  these  so-called  "pretended  senators"  to  act,  and  becHuse  no 
other  form  of  direct  attack  is  provided,  that  the  present  form  may  be  treated 
as  a  direct  attack,  and  hence  sustainable,  upon  the  principle  that  where  a  di- 
rect attack  upon  a  proceeding  cannot,  for  any  reason,  be  made,  it  may  be  col- 
laterally questioned;  and  Vost  v.  Morton,  4  Gush.  31,  is  cited.  In  this  case 
the  owner  of  land  sought  to  be  subjected  to  the  lien  of  a  judgment  against  his 
vendor  set  up  as  defense  that  the  judgment  was  invalid  for  want  of  jurisdic- 
tion. The  judge  who  delivered  the  opinion  announced  as  law  that  "it  is  a 
general  and  established  rule  of  law  that,  when  a  party's  right  maybe  collater- 
ally affected  by  a  judgment  which  for  any  cause  is  erroneous  and  void,  but 
which  he  cannot  bring  a  writ  of  error  to  reverse,  he  may,  without  reveraing, 
prove  it  so  erroneous  and  void  in  any  suit  in  which  its  validity  is  drawn  in 
question;"  and,  as  the  law  of  the  case,  the  court  held  that  "Che  tenant  in  a 
real  action,  brouglit  to  recover  land  levied  on  in  execution  of  a  judgment  of 
the  circuit  court  of  the  United  States,  in  favor  of  the  demandant  against  a 
third  person,  to  which  judgment  such  tenant  is  not  a  party  or  privy,  is  not 
concluded  thereby  from  showing  by  proof  that  the  judgment  is  erroneous  and 
void  for  want  of  jurisdiction  of  the  parties."  I  think  that  an  examination  of 
this  case  shows  that  the  principles  announced  have  no  application  to  a  case 
such  as  that  under  consideration,  and  most  clearly  it  is  not  authority  that 
such  attack,  whensoever  it  may  be  made,  can  be  sustained  by  incompetent 
evidence. 

In  my  judgment,  the  conclusions  reached  by  the  majority  are  based  upon 
sound  principles;  and  any  departure  from  them  would  lead  to  confusion  as  to 
what  the  law  is,  uncertainty  in  its  administration,  and  to  other  results  of  a 
most  disastrous  character. 

FoLLETT,  J.  I  concur  in  the  dissenting  opinion  of  Owkn,  C.  J.  Other 
grounds  of  dissent  need  not  be  discussed,  as  the  main  question  relates  to  the 
*  violation  of  an  express  provision  of  the  constitution. 

The/ocfa  involved  in  this  case  are  historical,  and  they  are  known  to  the  in- 
telligent people  of  the  state,  and  they  are  boasted  of  by  the  parties  implicated 
and  by  their  defenders.  Though  but  three  months  have  passed  since  the  ma- 
jority holding  was  made  in  this  case  and  their  opinion  was  published,  when 
we  were  notiiied  there  might  be  a  reply  to  the  dissent,  it  seemed  necessary  to 
bring  forth  the  elaborate  opinion  of  Speab,  J.,  striving  to  ignore,  and,  if  pos- 
sible, to  get  away  from,  their  own  basis  of  facts  for  their  holding  that  this 
law  is  constitutional,  although  certain  votes  "necessary  to  the  number  of  votes 
required  by  the  aoTistitutiontor  the  passage  of  the  law"  were  given  by  certain 
persons  who  were  seated  in  the  senate  "by  less  than  etoonstttutional  quorum," 
and  that  "the  members  so  seated  are,  at  least,  de  facto  members,"  as  stated 
in  propositions  land  2of  their  syllabus.  This  holding  is  based  only  upon  such 
facts.  If  no  such  basis  had  been  presented,  no  such  holding  could  hare  been 
made. 
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DAI.AT  V.  Bice,  Ex'x,  and  another. 

(OfprflM  Jitdtcioi  Cburt  o/  ifaMaaAtuetti.    Snffolk,    September  8, 1887.) 

Ii&HDLOBD  ASD  Thxaiit— DsFicnya  Fbskibis-'Liabiutt  or  Lahdiobo  to  Tbibs  Pkb- 

80NB. 

The  owner  of  real  estate  abutting  npon  a  street  is  liable  to  strangers  who  snffer 
injnry  fironi  the  dangerous  construction  or  condition  of  a  coal-hole  in  the  sidewalk 
appurtenant  to  the  preniieies,  although  they  are  let  to  and  occupied  by  a  tenant  at 
will,  if  the  defect  existed  at  the  time  of  the  letting,  and  if  the  tenant  was  not  bound 
by  agreement  with  the  owner  to  put  the  premises  in  proper  condition. 

Tort  by  Winnifred  Dalaj  against  Margaret  Bice,  executrix,  and  Heniy  W. 
Savage,  for  personal  injuries  suffered  by  falling  into  a  coal-tiole  in  the  side- 
walk in  front  of  No.  10  Wall  street,  Boston,  to  which  said  coal-Iiole  was  «p- 
purtenant.  Prior  to  the  trial  the  plaiutifC  discontinued  against  defendant 
Bice,  executrix.  At  the  trial  in  the  superior  court  for  Suffolk  county,  before 
Mason,  J.,  it  was  admitted  that  Wall  street  then  was,  and  for  many  years  bad 
been,  a  public  street;  that  said  premises  were  conveyed  to  defendant  Savage, 
November  3,  1883,  by  virtue  of  a  power  of  sale  contained  in  a  mortgage  of 
said  premises  for  the  purpose  of  foreclosing  said  mortgage;  and  that  said 
premises  were  conveyed  (subject  to  said  mortgage)  to  Daniel  Breslin.  April 
20, 1875;  and  that  he  occupied  the  same  from  that  date  till  after  this  accident; 
and  that  he  quitclaimed  said  premises  to  defendant  Savage,  November  9, 1888; 
and  that  Savage  was  the  owner  of  the  premises  at  the  time  of  the  accident. 
Breslin  testifi«i  that  he  rpmained  at  a  rent  of  S41.67  per  month;  that  Savage 
was  to  give  him  92,500;  that  Savage  permitted  him  to  remain  and  pay  the  rent, 
because  he  (Savage)  had  not  paid  the  $2,500 ;  that  Savage,  in  lieu  of  paying  bim 
the  $2,500,  permitted  him  to  remain  at  $41.67  per  month.  It  appeared  In  evi- 
dence that  Breslin  remained  in  occupancy  ot  said  premises,  under  said  oral 
agreement,  from  said  November  3d  till  some  months  after  the  injuries  com- 
plained of.  One  Duroan,  a  witness  for  plaintiff,  testified  that,  after  assisting 
the  plaintiff  to  her  home,  he  went  back  and  examined  the  coal-hole,  and  that 
there  was  no  chain  on  the  cover,  but  a  three-strand  rope,  about  tbree-quartera 
of  an  inch  thick;  thnt  the  bed  on  which  the  cover  laid  had  filled  with  snow 
and  dirt,  and  that  it  was  liable  to  slip  the  way  it  was  fastened.  He  also  testi- 
fied, on  cross-examination,  that  the  bed-piece  or  stone  surrounding  the  coal- 
hole on  which  the  plate  or  cover  rested  was  well  worn,  chipped  off,  and  broken 
at  the  edges;  and  that  it  appeared  to  him  that  thishad  been  so  a  long  time,  so 
that,  whether  tied  or  untied  from  the  inside,  the  cover,  on  being  stepped  on, 
would  tip  up;  and  it  appeared  further  that  the  bed  had  not  changed  in  this' 
respect  during  the  tenancy.  On  the  whole  evidence  the  court  ruled  that  the 
action  could  not  be  maintained,  and  ordered  a  verdict  for  the  defendant,  and 
tiie  plaintiff  alleged  exceptions. 

P.  O'Loughlin,  for  plaintiff. 

The  law  imposes  a  duty  not  to  dig  or  maintain  pita  in  the  highway.  FUher 
V.  Cushing,  134  Mass.  875.  Constructing  or  maintaining  a  hole  or  pit  in  thA 
sidewalk  over  which  the  public  constantly  travel,  and  leaving  it  in  a  danger- 
ous and  unsafe  condition,  exposed  and  without  proper  safeguards,  is  a  public 
nuisance.  Mv/rphy  v.  Brooke,  109  Mass.  202;  BJUptey  v.  Fifty  Associates, 
101  Mass.  253;  Dygert  v.  Schenck,  28  Wend.  447.  The  plaintiff,  while  prop- 
erly on  the  sidewalk,  having  suffered  special  damage,  b^somes  entitled  to  re- 
cover against  him  who  owed  a  duty  to  the  public  to  keep  his  premises  tfi  a 
reasonably  safe  condition.  Murphy  v.  Brooks,  109  Mass.  202;  Shipley  v. 
Fifty  Associates,  ubi  supra;  Kirby  v.  Market  Ass^n,  14  Gray,  251,  252; 
Stetson  V.  Faxon,  19  Pick.  155-159;  Crogan  v.  Schiele,  1  Atl.  Bep.  899.  See 
Inhabitants  of  Mil  ford  v.  Holbrook,  9  Allen,  22;  Beadman  v.  Contoay,  126 
Mass.  876,  377. 

v.l2N.E.no8.12-16— 58i 
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If  a  landlord  lets  his  premises  with  a  nuisance  existing  upon  them,  though 
not  actually  created  by  him,  he  is  liable  for  continuing  and  upholding  the 
nuisance.  King  v.  Pectty,  1  Adol.  &  E.  822;  Saltonatall  v.  Banker,  8 
Gray,  197;  Rich  v.  Basterfield,  4  C.  B.  800;  Leslie  v.  Pounds,  4  Taunt.  649; 
Staple  V.  Spring,  10  Mass.  73,  74;  Oakham  s.  Holbi-ook,  11  Cush.  299; 
Hodges  v.  Hodges,  5  Mete.  211.  All  the  elements  essential  to  the  plaintifi's 
case  and  the  defendant's  liability  for  the  injuries  sustained  are  present  in  this 
case.  It  was  improper,  therefore,  upon  the  evidence  as  detailed  in  the  bill 
of  exceptions,  for  the  court  to  rule,  as  a  matter  of  law,  that  the  defendant 
was  not  liable.  Larue  v.  Hotel  Co.,  116  Mass.  68;  Sail  v.  Nye,  99  Mass.  683; 
Headman  v.  Conway,  126  Mass.  377.  The  defendant  cannot  urge  that  the 
nuisance  originally  was  created  by  some  person  other  than  himself.  His  con- 
tinuing it  makes  him  liable.  Staple  t.  Spring,  10  Mass.  73.  That  a  land- 
lord is  liable,  notwithstanding  a  lease  or  grant  to  a  tenant,  for  a  continuance 
of  the  nuisance,  was  decided  as  early  as  i2o*toeZZv.PWor,  12  Mod.  635;  McDon- 
ough  V.  Qilman,  3  Allen,  267.  The  case  at  bar  is  distinguished  from  Lotpell 
V.  Spaulding,  4  Cush.  277,  in  that  in  the  latter  case  there  was  no  evidence  that 
the  nuisance  existed  at  the  time  the  premises  were  leased.  City  of  Loinell  v. 
Short,  4  Cush.  275;  Lotoell  v.  Railroad  Co.,  23  Pick.  24.  The  case  is  also 
distinguished  from  Mellen  v.  Morrill,  126  Mass.  545;  Howland  v.  Vincent, 
10  Mete.  371 ;  Mistier  v.  O'Grady,  132  Mass.  139.  In  those  cases  it  was  clearly 
shown  that  "there  was  no  defect  in  the  sidewalk  itself."  So  in  Leonard  v. 
Btorer,  115  Mass.  86,  not  only  was  the  tenant  bound  by  his  lease  to  mnke  re- 
pairs "interior  and  exterior,"  but  the  roof  itself  was  appropriate  and  proper 
for  the  purposes  intended,  and  was  in  no  sense  a  nuisance.  In  Stetoart  v. 
Putnam,  127  Mass.  403,  the  court  found  that  the  tenant  had  absolute  control 
of  the  premises.  The  court  below  should  have  allowed  the  case  to  go  to  the 
jury,  because  the  evidence  tended  to  show — First,  that  the  nuisance  existed 
on  the  premises  when  tbey  were  let  to  the  tenant:  second,  that  the  letting  to 
the  tenant,  and  the  receiving  of  rent  by  the  defendant  as  landlord,  was  a  con- 
tinuance of  the  nuisance;  third,  that  the  tenant  had  no  control  over  the  coal- 
hole, and  neither  created  nor  maintained  the  nuisance;  and,  fourth,  that  re- 
pairs were  not  made  by  the  tenant,  but  by  some  one  who  felt  obliged  to  him. 

T.  S.'Dame,  for  defendant. 

The  exceptions  show  that  the  judge  ruled  that  the  whole  evidence  did  not 
make  oat »  prima  facie  case,  viz.,  warrant  a  verdict  for  plaintifF,  and  the  only 
question  before  this  court  is  whether  that  ruling  was  correct.  Lamb  v.  Rail- 
road, 140  Mass.  79,  2  N.  £.  Bep.  932.  This  court  cannot  decide  that  question 
without  having  the  pleading  before  it,  and,  if  it  could,  there  is  nothing  in  the 
exceptions  that  shows  any  error  in  the  ruling,  and  the  burden  of  proof  is  on 
the  party  excepting  to  show  error  therein.  Fuller  v.  Ruby,  10  Gray,  285. 
See  Fub.  St.  c.  52,  §  18;  Ktrby  v.  Market  Ass'n,  14  Gray,  249.  If  any  one 
besides  said  city  would  be  liable  to  plaintiff  for  damages  resulting  from  not 
repairing  that  part  of  the  highway  foimed  by  the  stone  and  cover,  it  would  be 
the  occupier  of  the  premises  alone.  Lotoell  v.  Spaulding,  4  Cush.  277;  Bos- 
ton  V.  Worthington,  10  Gray,  496;  Milford  v.  Holbrook,  9  Allen,  17;  Cun^ 
ningham  v.  Cambridge,  138  Mass.  481. 

FiKLD,  J.  The  defendant  Savage  received  a  conveyance  of  the  premises  on 
November  3,  1883,  having  purchased  them  at  a  sale  under  a  power  contained 
in  a  mortgage.  Breslin,  on  April  20,  1875,  had  become  the  owner  of  the 
equity  of  redemption,  subject  to  this  mortgage,  and  he  occupied  the  premises 
from  this  date  until  after  the  accident,  which  is  said  to  have  occurred  on  De- 
cember 17,  1883.  On  Nov.  9, 1883,  Breslin  quitclaimed  whatever  title  he  had 
in  the  premises  to  Savage,  for  which  Savage  agreed  to  pay  him  $2,500,  and 
Breslin  remained  in  occupation  as  the  tenant  at  will  of  Savage,  under  an  agree- 
ment to  pay  rent  at  the  rate  of  841.67  a  month.    There  was  evidence  from 
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which  the  juiy  might  have  found  that  the  stone  sarrounding  the  cover  of  tlie 
coal-hole  was  permanently  defective  at  the  time  Savage  became  owner;  that  it 
continued  in  this  defective  condition  nntil  after  the  accident;  and  was  of  such 
a  character  that  "the  cover,  on  being  stepped  on,  would  lip  up,"  whether  it 
was  tied  or  not  on  the  inside;  and  that  the  accident  happened,  not  through 
the  negligent  manner  in  which  Breslin  used  the  premises,  but  through  the 
defective  condition  of  the  stone  surrounding  the  cover  of  the  hole. 

Savage,  as  landlord,  was  under  no  obligation  to  Breslin  to  keep  the  coal- 
hole in  repair,  and  Breslin  was  under  no  obligation  to  Savage  to  repair  it.  It 
does  not  appear  in  the  exceptions  that  Savage  at  any  time  knew  that  the  coal- 
hole  was  in  a  defective  and  dangerous  condition.  It  seems  to  be  settled  that 
if  a  landlord  lets  premises  abutting  upon  a  way,  which  are,  from  their  condi- 
tion or  construction,  dangerous  to  persons  lawfully  using  the  way,  he  is  lia- 
ble to  such  persons  for  injuries  suffered  thereupon,  although  the  premises  are 
occupied  by  a  tenant,  unless  the  tenant  has  agreed  with  his  landlord  to  put 
the  premises  in  proper  repair.  That  the  tenant  may  also  be  liable  is  not  a  de- 
fense to  the  landlord. 

The  ease  which,  perhaps,  most  nearly  resembles  this,  is  &andy  v.  Jubber, 
5  Best  &  S.  78 ;  same  case  on  error.  Id.  486.  The  reasons  why  the  court  of  ex- 
chequer chamber  recommended  that  the  plaintiff  consent  that  the  proceedings 
be  stayed  do  not  appear  in  the  report;  but  in  9  Best  &  S.  15,  tiiere  is  what 
purports  to  be  the  undelivered  ]  udgment  of  that  court  in  the  case.  Oneqnes- 
tion  was  whether  a  landlord  who  has  the  power  to  determine  a  tenancy  from 
year  to  year  by  giving  notice,  and  who  does  not  exercise  it,  is  to  be  held  as 
thereby  reletting  the  premises.  In  the  course  of  the  argument  in  the  excheq- 
uer chamber,  Eble,  C.  J.,  said  of  the  landlord's  liability:  "If  he  lets  the 
premises  with  a  nuisance,  all  parties  agree  that  he  is  responsible."  In  the 
opinion  published  in  9  Best  &  S.  15,  the  grounds  on  which  the  court  of  ex- 
chequer chamber  differed  from  that  of  the  queen's  bench  distinctly  appear,  as 
follows:  "We  agree  that  to  bring  the  liability  home  to  the  owner,  the  prem- 
ises being  let,  the  nuisance  must  be  one  which  was  in  its  very  essence  and 
nature  a  nnisance  at  the  time  of  letting,  and  not  something  which  was  capa>- 
ble  of  being  thereafter  rendered  a  nuisance  by  the  tenants,  and  that  it  is  a 
sound  principle  of  law  that  the  owner  of  property  receiving  rent  should  be 
liable  for  a  nuisance  existing  upon  his  premises  at  the  date  of  the  demise;  but 
that  wherein  we  differ  is  that  a  landlord  from  year  to  year,  having  the  power 
of  giving  the  ordinary  notice  to  quit,  and  not  giving  it,  is  thereby  to  be  held 
as  reletting  the  premises,  and  that  such  forbearing  to  give  notice  is  equiva- 
lent to  a  reletting. "  The  reason  of  the  rule,  that  if  a  landlord  lets  premises 
in  a  condition  which  is  dangerous  to  the  public,  or  with  a  nuisance  upon 
them,  he  is  liable  to  strangers  for  injuries  suffered  therefrom,  is  that  by  the 
letting  he  has  authorized  the  continuance  of  the  nuisance. 

Pretty  v.  Bickmore,  L.  R.  8  C.  P.  401,  was  decided  on  the  ground  that 
the  tenant  had  covenanted  to  keep  the  premises  in  repair,  and  therefore  the 
landlord  could  not  be  said  to  have  given  authority  that  the  premises  should 
be  kept  in  a  dangerous  state.    See  I^eonard  v.  Storer,  115  Mass.  86. 

Qwinnell  v.  Earner,  L.  B.  10  C.  P.  668,  follows  Pretty  v.  Bickmore. 

In  Nelson  v.  Brewer;/  Co.,  2  C.  P.  Div.  311,  it  is  expressly  said  that  if  the 
landlord  lets  premises  in  a  ruinous  condition  he  is  liable  to  strangers. 

In  Saltonstall  v.  Banker,  8  Qrav,  195, 197,  the  decisions  in  Rich  v.  Banter- 
field,  4  C.  B.  783,  and  in  Rex  v.  P'edly,  1  Adol.  &  £.  822,  are  approved;  and 
it  is  said  that  if  the  nuisance  existed  at  the  time  of  the  demise  the  landlord  is 
liable.    See  Todd  v.  Flight,  9  C.  B.  m.  S.)  877. 

In  Jackman  v.  Arlington  Mills,  137  Mass.  277,  the  landlord  was  held  liable 
for  the  acts  of  his  tenants  in  polluting  the  water  of  a  brook,  by  discharging 
into  it  the  sink  water  from  the  houses  let;  and  the  reason  given  was  that  the 
houses  let  were  intended  to  be  used  by  the  tenants  in  the  manner  in  which 
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they  were  used,  and  tbat,  if  the  landlord  did  not  retain  the  control  of  the  water 
used  by  the  tenants,  he  had  by  the  letting  authorized  the  use  which  the  tenants 
made  of  the  water.  See,  also,  Owinga  v.  Jonet,  9  Md.  108;  City  qf  Peoria 
V.  Simpson.  110  lU.  294, 800;  Irvine  t.  Wood,  51  X.  Y.224;  Jhirant  y.  Pal- 
mer, 29  N.  J.  Law,  544. 

An  attempt  has  been  made  to  bring  the  present  case  within  the  rule  that  if 
the  nuisance  is  created  by  a  tenant,  or  by  a  former  owner  who  has  I^  the 
premises  to  a  tenant,  a  grantee  ia  not  liable  for  any  injury  that'  may  result 
from  the  condition  of  the  premises  while  the  occupation  of  the  tenant  con- 
tinues. U  the  defendant  lavage  had  bought  the  premises  subject  to  a  lease 
to  Breslin,  who  had  continued  in  occupation  under  it,  a  different  case  would 
have  been  presented.  But  when  the  defendant  Savage  purchased  the  premi- 
ses, and  a  deed  was  delivered  to  him  by  the  mortgagee,  pursuant  to  the  power 
of  sale  nontained  in  the  mortgage,  he  became  the  owner,  and  Breslin  had  no 
longer  the  right  of  occupation.  The  defendant  could  then  immediately  have 
taken  possession.  After  this,  the  defendant  voluntarily  let  the  premises  to 
Breslin  as  a  tenant  at  will,  and  at  the  time  of  the  accident  Breslin  held  pos- 
session by  agreement  with  the  defendant.  It  is  strictly  a  case  where  the  de- 
fendant let  premises  with  a  nuisance  upon  them,  and  took  no  agreement  from 
the  tenant  to  abate  the  nuisance,  or  to  repair  the  premises.  So  far  as  ap- 
pears, the  plaintiff  was  lawfully  traveling  upon  the  highway;  and  if  the  coal- 
bole  was  in  a  permanently  dangerous  condition,  and  this  condition  existed 
when  the  defendant  let  the  premises,  the  landlord  ia  not  excused  from  liability 
by  the  fact  that  the  premises  were  in  the  occupation  of  a  tenant  at  the  time 
when  the  phuntiff  was  injured.  It  is  not  necessary  to  determine  whether  the 
owner  or  occupant  is  bound  at  all  events  to  keep  the  covering  of  a  coal-hole 
in  a  public  street  safe,  or  is  only  bound  to  use  reasonable  care.  There  was 
evidence  that  the  defect  in  the  covering  of  the  coal-hole  had  existed  for  a 
long  time,  and  was  open  and  visible,  and  such  tbat  the  person  whose  duty 
U  was  to  repair  it  ought  to  have  known  its  eondiUon. 

In  the  opinion  of  a  majority  of  the  court  the  exceptions  most  be  sostained. 
SxceptioBS  sustained. 
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ATTOBNzrr  Genebajc  OB  rd.,  etc.,  e.  TTentworth  and  others. 
(Supreme  Judieial  Qmrt  of  Manaelnueltt.    Norfolk.    September  7, 1887.) 

1.  TowKS— Town  Mssntia— Ei.BcmoH  of  Town  OrKcras. 

Where  an  article  in  a  warrant  for  a  town  meeting  is:  "  To  choose  all  necessary 
town  officers.  The  following  are  chosen  bjr  ballot:  Selectmen,  assessors,  over- 
8«en>  of  the  poor,"  etc.;  "  all  of  said  votes  to  be  on  one  ballot,"— the  meeting  may 
legally  vote  "to  choose  five  selectmen,  who  shall  be  assessors,  overseers  of  the 
pour,  etc.;  and  all  voters  who  cast  their  ballots  must  conform  to  sach  vote,  al- 
thotigb  they  were  not  present  at  the  time  the  vote  was  passed. 

2.  Same — Baliats. 

A  town  meeting  having  voted  to  choose  five  selectmen,  "  who  shall  alto  be  as- 
sessors, overseers  of  the  poor,"  eta,  votes  cast  for  candidates  for  selectmen  are  not 
to  be  ri^ected  because  they  are  upon  a  ballot  upon  which  are  the  names  of  the 
same  or  some  of  the  same  persons,  or  other  persons  voted  for  as  assessors,  over* 
seers,  etc. 

Information  in  equity,  at  the  relation  of  certain  citizens  of  the  town  of 
Dedhan},  against  Alonzo  B.  Wentworth  and  others,  holding  the  offices  of  se- 
lectmen, assessors,  overseers  of  the  poor,  and  surveyors  of  highways  of  said 
Dedliam.     The  information  set  forth  the  following  f sets : 

On  February  24,  1887,  the  then  selectmen  of  Dedham  duly  directed  a 
warrant  for  a  town  meeting,  which  contained  the  following  articles  material' 
to  this  case:  "Art.  2.  To  see  if  the  town  will  choose  the  selectmen  survey- 
ors of  highways."  "Art.  4.  To  choose  all  necessary  town  officers.  The 
following  are  chosen  by  ballot:  Selectmen,  assessors,  overseers  of  the  poor; 
•  •  •  all  of  said  votes  to  be  on  one  ballot."  Under  article  2  in  the 
warrant  it  was  voted  to  oh<iose  the  selectmen  surveyors  of  highways.  Upon 
taking  up  article  4,  it  was  moved  "that  the  town  proceed  to  tollot  for  five  se- 
lectmen, who  shtill  also  be  assessors,  overseers  of  the  poor,  and  highway  sur- 
veyors," and  certain  other  officers,  "all  on  one  ballot."  To  this  motion  an 
amendment  was  offered  "to  choose  five  selectmen,  five  assessors,  Qve  over- 
Beers  of  the  poor,  five  surveyors  of  highways,"  and  certain  other  officers,  "all 
on  one  ballot."  Said  amendment,  being  voted  upon,  was  declared  lost,  and 
the  original  motion,  having  been  voted  upon,  was  declared  carried. 

At  the  time  when  said  votes  were  taken,  many  inliabitants  of  said  town, 
being  legal  voters  and  tax-payers  therein,  who  afterwards  came  into  said 
town  meeting  and  participated  therein,  were  not  present.  The  moderator 
thereupon  appointed  certain  persons  to  assist  him  as  tellers  in  receiving,  as- 
sorting, and  counting  ballots.  Before  the  balloting  began  the  moderator 
ruled  and  announced  to  the  meeting  that  all  ballots  must  be  in  conformity  to 
the  vote  passed  by  the  town,  as  given  above,  and  that  the  same  persons  must  be 
named  thereon  for  said  offices  of  selectmen,  assessors,  overseers  of  the  poor,  and 
highway  surveyors;  and  that  any  ballots  containing  the  names  of  more  than 
five  different  persons  in  the  aggregate  to  fill  all  said  four  offices  were  not  in 
conformity  with  said  vote,  and  legally  could  not  be  counted;  against  which 
ruling  certain  citizens  formally  protested,  and  the  protest  was  afterwards  re- 
duced to  writing. 

Upon  the  closing  of  the  polls,  and  the  counting  of  the  ballots,  it  appeared 
that  there  were  among  the  ballots  oast  two  distinct  classes,  viz.:  Ballots 
strictly  in  the  form  required  by  said  vote  and  the  ruling  of  the  moderator, 
each  one  containing  five  names  only  for  all  four  of  said  offices;  and,  on  the 
other  hand,  very  many  ballots  not  containing  five  names  only  for  all  of  said 
offices, — some  of  them  containing  different  names  for  the  different  offices,  and 
some  of  them  containing  the  same  names  for  two  of  said  offices,  and  some 
containing  the  same  names  for  three  of  said  offices,  but  none  of  them'  con- 
taining the  same  names  for  all  four  of  said  offices;  that,  notwithstanding 
said  protests  and  request  to  have  said  last  class  of  ballots  counted,  the  same 
were,  by  direction  at  the  moderator,  excluded  and  thrown  out  by  the  tellers, 
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and  said  ballots  were  not  treated  as  legal  ballots  for  said  offices,  and  were  ex- 
cluded from  the  count;  and  that,  on  the  other  band,  there  was  only  consid- 
ered, in  determining  the  result  of  the  election,  the  other  class  of  ballots,  con- 
biining  the  same  Ave  names  for  all  four  of  said  ufflces;  and  the  five  respond- 
ents, Alonzo  B.  Wentworth,  Michael  Smith,  Isaac  Wallace  White,  Willis  C. 
Fuller,  and  Andrew  J.  Korris,  having,  by  this  method  of  counting,  received 
the  highest  number  of  votes,  were  declared  elected  to  said  four  offices  as  afore- 
said. 

The  information  further  set  forth  that,  while  in  determining  the  result  of 
the  election  all  ballots  not  strictly  in  accordance  with  said  vote  and  ruling  of 
the  moderator  were  excluded  from  consideration  as  aforesaid,  nevertheless  the 
said  moderator  caused  to  be  determined,  and  in  declaring  the  result  to  the  meet- 
ing stated,  the  number  of  votes  received  for  the  office  of  selectmen  upon  said 
bnllots  so  excluded,  from  which  it  appeared  that  one  of  the  relators,  to-wit, 
Thomas  P.  Murray,  received,  if  all  the  ballots  cast  for  him  were  counted,  as 
many  as  did  the  respondent  Wentworth.  (The  information  was  subsequently 
amended,  so  as  to  set  forth  that,  upon  a  recount  of  the  votes  cast  as  stated, 
the  said  Murray  received  a  majority  over  and  above  said  Wentworth  for  the 
four  offices  nained.)  The  information  then  further  set  forth  that  the  respond- 
ents had  possessed  the  offices  of  selectmen,  assessors,  etc.,  and  were  pretend- 
ing to  discharge  the  duties  thereof.  The  prayer  of  the  information  was  that 
the  respondents  be  required  to  show  by  what  waiTant  of  law  they  respectively 
assum^  to  be  and  were  exercising  the  functions  of  such  officers  of  the  town 
of  Dedham,  and  asked  that  they  be  restrained  from-  further  exercise  of  said 
offices. 

The  case  was  submitted  to  the  full  court  upon  agreed  facts  in  substance  as 
stated  above. 

Gaston  <fc  Whitney,  for  the  attorney  general. 

A.  B.  Wenttcorth,  for  respondents. 

Except  the  provisions  of  the  statutes  directing  the  method  of  choosing  town 
officers,  the  whole  subject  is  left  to  the  town.  Pub.  St.  c.  27,  §  80.  The  of- 
fices of  selectmen,  assessorsi  overseers,  and  surveyors  are  compatible.  Pub. 
St.  c.  27,  §  101 ;  Id.  §  52.  Selectmen  and  assessors  are  to  be  chosen  by  ballot. 
Overseers  and  surveyors  may  be  chosen  by  ballot  if  the  town  so  determine. 
Pub.  St.  c.  27,  §  80.  The  number  of  selectmen,  assessors,  overseers,  and  sur- 
veyors are  left  to  the  town  to  determine.  Pub.  St.  c.  27,  §  78.  There  is 
nothing  in  the  statutes  requiring  towns  to  choose  different  persons  to  the  sev- 
eral offlces.  The  town  voted  under  article  2  of  the  warrant  "to  choose  the 
selectmen  surveyors  of  highways,  and  authorize  tliem  to  employ  a  superin- 
tendent of  highways."  Could  the  town  then  determine  that  the  same  persons 
should  also  be  jissessors  and  overseers?  Indirectly,  it  certainly  could,  by 
choosing  five  selectmen,  and  leaving  them  to  be  assessors  and  overseers  by 
operation  of  law.  Can  it  be  seriously  contended  that  the  town  could  not  do 
this  by  direct  vote  and  by  the  ballot?  It  is  competent  for  the  town  to  fix  the 
number  of  its  servants  and  officers.  Until  a  vote  has  been  passed  fixing  the 
number  of  selectmen,  assessors,  etc.,  no  biillot  is  in  order,  and  then  only  in 
pursuance  of  the  vote  under  which  the  ballot  is  proceeding.  A  \ote  to  pro- 
ceed to  ballot  for  five  does  not  authorize  a  ballot  for  more  than  five.  The  bal- 
lots rejected  by  the  moderator  were  not  pertinent  to  the  isstie.  The  issue  was, 
"Who  should  be  the  five  officers?"  not  whether  there  should  be  five,  ten,  or 
fifteen.  The  town  had  twice  voted  to  this  effect.  It  had  rejected  Mr.  Hew- 
in's  motion.  It  had  adopted  Mr.  Greenhood's  motion.  Ballots  with  more 
than  five  names  were  therefore  illegal,  and  ballots  for  five  persons  for  each  of 
the  three  offices,  after  this  motion  of  Mr.  Hewin's  had  been  rejected,  and  the 
ballot-box  was  open  only  under  Mr.  Greenhood's  motions,  were  irregular  and 
disorderly.  No  voter  doul>ted  the  right  of  the  town  to  pass  the  Green  hood 
OiOtion.    It  was  discussed,  amended,  and  adopted.    It  furnished  the  law  of 
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the  meeting,  to  govern  the  moderator  and  the  voters.  Except  in  pursuance 
of  that  motion,  the  ballot-'box  vras  not  open  for  votes  for  town  ofiBcers.  Yot^ 
ers  not  present  at  the  opening  of  the  polls  were  bound  to  ascertain  for  what 
officers  the  town  was  voting.  He  who  votes  for  nine  selectmen  or  seven  as> 
sessors,  under  a  motion  to  choose  five  of  each,  lost  his  vote.  One  of  the  du- 
ties of  the  moderator  is  to  inform  the  voter  what  the  issue  is.  If  the  issue 
was  as  contended  for  by  the  relators,  what  would  the  moderator's  answer  have 
been?  -It  is  respectfully  submitted  that  all  ballots,  the  result  of  counting 
which  toould  or  oould  have  been  that  more  than  five  persons  were  chosen, 
were  not  within  the  scope  of  the  motion  under  which  the  ballot  was  being 
taken.  The  relator's  method  would  elect  seven  persons.  This  seems  conclu- 
sive that  their  method  is  erroneous.  To  the  suggestion  that  a  voter  might 
wish  to  vote  for  A.  as  selectman,  and  not  as  assessor  or  overseer,  the  reply 
is  that  when  the  town  is  so  voting,  and  that  is  the  issue,  the  voter  may  so 
vote.  The  ballot  in  this  case  was  for  five  selectmen,  who  should  be  asses- 
sors, overseers,  and  surveyors.  If  the  relator's  ballots  had  contained  five  names 
only,  they  could  have  been  counted.  The  vote  of  this  town  to  choose  five 
persons  to  serve,  etc.,  was  regular:  (1)  Because  the  motion  was  passed  with- 
out objection;  (2)  by  the  custom  of  the  town;  (8)  the  statute  leaves  the 
method  to  the  town;  (4)  the  town  must  determine,  by  preliminary  vote,  what 
and  how  many  officers  it  will  choose,  and  how  it  will  choose  them. 

Dbvbns,  J.  The  contention  of  the  relators  is  that  it  was  not  within  the 
power  of  the  town  to  vote  that  there  should  be  elected  only  selectmen,  who 
should  be  or  should  act  as  assessor,  overseers,,  and  surveyors;  and  further, 
if  the  town  might  do  so  under  a  proper  warrant  for  the  meeting,  it  could  not 
do  so  under  the  warrant  as  framed.  There  was  a  distinct  article  in  the  war- 
rant, "to  see  if  the  town  will  choose  the  selectmen  surveyors  of  highways," 
etc.,  under  which  the  town  voted  to  "choose  the  selectmen  surveyors  of  high- 
ways." There  is  nothing  incompatible  in  these  offices.  Surveyors  of  higb- 
wt^  are  not  required  by  law  to  be  chosen  by  ballot.  The  duties  of  such  of- 
ficei-s  may  properly  be  performed  by  the  selectmen,  and  the  warrant  fully 
brought  to  the  attention  of  tlie  town  the  question  whetlier  such  duties  should 
be  imposed  on  theselectmen.  We  do  not  understand  the  relators  to  insist  that 
this  might  not  properly  have  been  done,  but  they  especially  urge  that  it  was 
not  in  the  power  of  the  town  by  vote  to  prevent  the  inhabitants  from  voting 
for  distinct  boards  as  assessors  of  taxes  and  overseers  of  the  poor. 

Assuming,  for  the  moment,  the  sufficiency  of  the  warrant  in  this  respect, 
it  was,  we  think,  competent  for  the  town  to  determine  that  theselectmen 
should  be  assessors  and  overseers.  The  town  officers  who  shall  be  chosen, 
their  number,  and  the  duties  they  shall  perform,  are  left,  to  a  certain  extent, 
to  the  vote  of  the  town.  Before  any  ballot  could  be  proceeded  With,  It  was 
necessary  to  determine,  by  vote,  how  many  selectmen  (whether  three,  five, 
seven,  or  nine)  should  be  chosen;  and  if  the  town  intended  to  choose  distinct 
boards  of  assessors  or  overseers,  the  number  who  should  constitute  these  boards 
was  to  be  first  determined.  These  preliminary  questions  are  necessarily  to  be 
decided  by  those  who  are  present  when  tlie  meeting  is  organized,  and  ready 
to  proceed  with  the  business  of  the  town.  Those  voters  who  subsequently 
arrived  must  necessarily  conform  to  every  lawful  vote  thus  taken,  as  to  the 
order  or  manner  of  the  election,  or  the  officers  or  number  of  them  to  be  chosen. 
The  vote  of  the  town  was  "to  ballot  for  five  selectmen,  who  shall  also  be  as- 
sessors, overseers  of  the  poor,  and  highway  surveyors ;"  an  amendment  which 
was  proposed  to  ballot  for  distinct  boards  being  first  rejected.  The  claim  of 
the  relators,  that  it  was  the  right  of  such  voters  as  so  desired  thereafter  to  vote 
for  distinct  boards,  cannot  be  maintained.  There  is  no  statutory  requirement 
that  distinct  boards  of  assessors  and  oveiDeers  shall  be  chosen,  and  the  lan- 
guage of  the  vote  passed  followed  closely  the  language  of  the  statute,  wMfib 
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provides  that  "the  selectmen  shall  be  asseBsors  of  taxes  and  overseers  of  the 
poor  in  towns  where  other  persons  are  not  specially  chosen  to  tliose  offices." 

The  relators  contend,  however,  that  if  this  vote  conld  properly  have  been 
passed  under  a  sufficient  article  in  the  warrant,  the  terms  aC  the  article  did 
not  autiiorizB  any  such  vote.  While  a  town  is  limited  in  the  transaction  at 
business,  by  the  articles  in  the  warrant,  yet  a  liberal  construction  has  always 
been  given  to  their  language,  so  as  to  include  all  that  is  properly,  even  if  in- 
cidentally, embraced  in  the  subject  to  which  they  relate.  "The  articles  in- 
serted in  warrants  for  calling  town  meetings,"  says  Mr.  Justice  Hubbard, 
"presenting  the  various  subjects  for  the  consideration  of  the  inhabitants,  are, 
from  the  very  nature  of  the  case,  general  in  their  construction,  and  are  often- 
times inartificial  in  their  construction.  They  are  the  mere  abstracts  or  heads 
of  the  propositions  which  are  to  be  laid  before  the  inhabitants  for  their  action; 
and  matters  incidental  to,  and  connected  with,  such  propositions,  are  alike 
proper  for  their  consideration  and  action."  Haven  v.  Loicxil,  5  Mete.  85, 41. 
It  is  not  necessary  that  the  warrant  for  a  town  meeting  shall  specifically  state 
that  the  inhabitants  will  be  called  to  ant  on  the  question  of  granting  money  for 
a  particular  purpose,  in  order  to  render  a  grant  valid,  if  the  subject  to  be  acted 
on  is  distinctly  stated,  and  is  one  which  will  be  likely  to  require  a  grant  of 
money.  Blackburn  v.  Wdtpole,  9  Pick.  97.  An  article  in  a  warrant  to  see  if 
a  town  will  appropriate  money  to  a  particular  object,  authorizes  a  vote  to 
raise  as  well  as  appropriate  it.  Torrey  v.  Millbury,  21  Pick.  64.  The  article 
in  the  case  at  bar  was  "to  choose  all  necessary  town  officers."  It  then  names 
those  which  are  to  be  chosen  by  ballot,  states  the  length  of  the  respective  terms, 
and  adds  that  "all  of  said  votes  are  to  be  on  one  ballot."  This  was  sufficient 
to  authorize  the  town  to  determine  the  number  of  officers  to  be  chosen,  the 
duties  to  be  imposed  on  them,  so  far  as.  it  might  lawfuUy  do  so,  and  to  deal 
with  the  whole  subject  of  their  election  in  any  appropriate  manner.  Where 
a  warrant  for  the  annual  town  meeting,  held  by  law  for  the  purpose  of  choos- 
ing officers,  contained  articles,  "to  choose  all  necessary  town  officers,  and  to 
choose  aU  necessary  committees,"  and  the  statute  allowed  of  two  modes  of 
choosing  committees,  it  has  been  held  that,  under  these  articles,  the  town 
was  authorized  to  determine  which  mode  should  be  pursued,  and  to  pass  a 
vote  that  each  school-district  choose  its  own  committees,  this  being  one  of 
the  modes  provided  by  statute.  Williams  v.  School-District,  21  Pick.  75; 
Kingsbury  v.  8c?iool-Distiiot,  12  Mete.  99. 

A  specification  in  a  warrant  for  an  annual  town  meeting  that  it  is  called 
"to  elect  all  necessary  town  officera  for  the  ensuing  year,"  and  to  raise  aud 
appropriate  such  sums  of  money  as  may  be  necessary  to  defray  town  charges 
for  the  coming  year,  and  pay  any  indebtedness  of  the  town,  is  sufficient  un- 
der Gen.  St.  c.  18,  §  22,  to  authorize  the  town  to  vote  at  the  meeting,  in  ron- 
formity  with  Oen.  St.  c.  18.  §  73,  to  invest  the  duly  chosen  collector  of  taxes 
with  all  the  powers  which  a  town  treasurer  has  when  appointed  collector  of 
taxes.  "The  subject  of  choosing  officers  includes,"  says  Chief  Justice  Chap- 
man, "as  an  incident,  any  special  authority  that  the  town  is  authorized  by 
statute  to  confer  upon  them  in  the  exercise  of  their  official  duties."  Sher- 
man  v.  Tot-rey,  99  Mass.  472.  Indirectly,  the  town  could  determine  that  the 
persons  chosen  selectmen  should  also  be  assessors  and  overseers,  by  choosing 
selectmen  only,  and  leaving  them  to  become  assessors  and  overseers,  by  the 
operation  of  the  statute.  There  is  no  apparent  reason  why  this  might  not 
also  be  done  by  a  direct  vote,  which,  in  determining  the  number  of  the  select- 
men, also  provided  that  they  should  be  assessors  and  overseers. 

The  article  in  the  warrant  was  sufficient,  and,  when  we  examine  the  facts, 
appears  to  have  been  fully  understood  by  the  voters  of  the  town.  Whether 
there  should  be  a  single  board  of  selectmen  only,  or  whether  the  other  boards 
also  should  be  chosen,  was  discussed  at  the  caucuses  held  previous  to  the  elec- 
tion.   "An  unusually  large  number  were  present,"  when  the  vote  on  this 
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matter  was  taken  at  the  beginning  of  the  town  meeting,  and  before  the  bal- 
loting, and  there  avhr  no  objection  to  or  protest  against  the  vote  until  just  be>- 
fore  the  closing  of  the  polls. 

There  remains  the  question  whether,  in  counting  the  rotes,  all  those  bal- 
lots should  have  been  rejected  which,  in  addition  to  those  persons  named  as 
voted  for  as  selectmen,  contained  also  the  names  of  the  same,  or  some  of  the 
same,  persons  or  other  persons,  as  assessors,  etc.  The  declaration  of  the 
moderator,  that  any  ballots  which  contained  more  than  five  names  should  be 
rejected,  could  not  enlarge  the  vote  of  the  town;  the  meaning  of  which  was 
that  selectmen  only  should  be  voted  for,  who  should  be  ex  officio  assessors,  etc. 
Ballots  containing  the  names  of  certain  persons  as  selectmen,  and  certain  as 
assessors,  etc.,  under  this  vote,  were  irregular,  but  there  was  no  difficulty  in 
ascertaining  for  whom  the  voter  intended  to  vote  as  selectmen.  The  same 
difiSculty  is  not  presented  as  that  which  would  be  found  if  a  voter  should  vote 
for  seven  selectmen  when  only  five  were  to  be  elected.  The  ballots  in  the 
case  at  bar,  cast  by  these  voters  for  selectmen,  were  readily  distinguishable 
from  the  other  portion  of  the  ballot.  The  voters  had  a  right  to  give  them  for 
the  selectmen,  upon  whom  the  town  had  imposed  the  duties  of  the  other  offices; 
and  there  does  not  appear  to  have  been  any  fraudulent  purpose  in  placing 
names  for  the  other  offices  on  the  ballot,  nor  by  so  doing  was  any  serious  em- 
barrassment occasioned.  There  is  no  difficulty  in  rejecting,  as  surplusage,  all 
that  portion  of  these  ballots  Which  relates  to  the  boards  of  assessors,  ete.,  as 
selectmen  only  were  to  be  voted  for. 

It  may  be  said  that  those  votes  for  selectmen  should  be  rejected  where  other 
names  were  on  the  ballot,  because  by  voting  for  different  persons  to  consti- 
tute distinct  boards  of  assessors,  etc.,  the  voter  depositing  it  indicated  clearly 
an  intention  not  to  vote  for  selectmen  who  should  have  the  powers  of  the 
other  boards  of  officers.  But  the  ballot  must  be  construed  in  conformity  with 
the  vote  of  the  town.  While  the  voter  sought  by  such  a  ballot  to  assert  his 
right  to  vote  for  distinct  boards,  if  he  could  not  rFghtf  ully  do  this,  it  must  be 
bSd  that  in  voting  for  selectmen  be  had  voted  for  them  with  such  powei'S  as 
the  town  bad  by  vote  conferred  upon  them. 

It  will  not  be  necessary  to  consider  the  varions  classes  of  these  ballots.  It 
is  not  in  dispute  that  if  all  the  votes  for  selectmen  are  counted,  including 
those  upon  ballots  where  there  are  also  votes  for  assessora,  etc.,  the  relator, 
Murray,  would  be  elected,  and  not  the  respondent  Wentworth.  The  result, 
therefore.  Is  that  Mr.  Murray  was  duly  elected  to  the  office  of  selectman,  and, 
on  taking  the  necessary  qualifying  oath,  should  be  admitted  to  exercise  it  in 
connection  with  the  other  lawfully  chosen  selectmen;  and  that  there  should  be 
a  judgment  of  ouster  against  Mr.  Wentworth.  In  re  Strong,  20  Pick.  484; 
Conlin  v.  Aldrioh,  98  Mass.  557. 

Judgment  of  ouster  accordingly. 
v.l2M.E.nos.l2-16— ^64 
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Cotton,  Ex'r,  e.  Atlas  Nat.  Bank  and  another. 

[Supreme  Judicial  Court  of  Mauachuiette.    Snffolk.    September  7,  1887.) 

PliKDOB  AHD  Collateral  Skocbitt — Kekbwal  of  Notk — Release  of  Secuihty. 

In  December,  1877,  A.  transferred  certain  stocks  to  the  defendant  bank  as  collat- 
eral security  for  the  note  of  B.,  (A.'s  son  and  general  agent,)  to  the  bank  for  $50,- 
000.  Wlien  the  note,  which  was  on  four  months'  time,  became  due,  it  was  re- 
newed by  discounting  a  new  note  on  the  same  time,  and  the  renewals  were  con- 
tinned  as  each  note  became  dun,  the  interest  being  vaid  at  each  renewal,  until 
September  27,  1881.  The  note  of  that  date  was  not  taken  up  at  maturity,  but  was 
kept  along  until  January  29,  1883,  during  wliich  period  payments  were  made  upon 
it  Irom  dividends,  and  sales  of  some  of  the  stocks.  At  that  time  the  bank  held  an- 
other overdue  note  of  B.  for  $19,000,  and  a  new  note  was  given  by  B.  to  the  bank 
for  the  amount  due  upon  both  iiotes.  A.  had  died  March  17,  1880,  and  B.  and  0. 
had  been  appointed  her  executors.  A.  furnished  the  stocks  on  the  representation 
and  expectation  that  they  were  to  be  used  as  security  for  money  lent  by  the  bauk 
to  B.,  but  whicli  was  in  fact  for  one  X).  to  use  in  the  latter's  business.  The  first 
note  and  tlie  first  renewal  note  had  indorsed  upon  them  a  list  of  the  stocks,  which 
were  referred  to  in  the  body  of  the  note  as  deposited  "as  collnteral  security."  A 
subsequent  note  contained  the  words,  referring  to  the  list  of  stocks,  "  as  collateral 
security  for  paymept  of  this  or  any  other  direct  or  indirect  liability  of  ours  to  said 
bank,  due  or  to  become  due,  and  that  may  be  hereafter  contracted."  At  the  trial 
It  appeared  that  the  parties  to  the  original  debt  did  not  intend  tliat  anything  that 
they  did  should  be  a  payment  or  discbarge  of  it;  that  A.  left  the  details  uf  the 
transaction  to  B.,  and  that  A.  knew  B.  was  to  give  his  note  to  the  bank,  but  it  did 
not  ap]>ear  that  the  latter  knew  when  it  was  to  be  payable.  Held,  that  the  author- 
ity given  B.  to  liiuit  the  time  of  payment  of  the  debt  by  the  first  note  discounted, 
and  to  extend  it  by  renewal  notes  to  be  discounted,  was  not  a  mere  authority  or 
license  which  determined  upon  the  death  of  A.,  and  that  the  security  was  not  dis- 
charged by  the  taking  up  of  the  original  note  by  a  new  note,  or  by  the  giving  of 
the  note  by  B.  for  the  amount  of  the  two  notes.  Held,  alto,  that  the  change  from 
the  memorandum  on  the  former  notes,  having  been  made  iiiadverteutly  by  using 
a  common  form,  could  not  have  the  eff«Rt  of  releasing  the  securitv- 

Bill  in  equity  by  William  C.  Cotton,  executor  of  the  will  of  Arria  Cotton, 
against  the  Atlas  National  Banli  and  Frank  B.  Cotton,  co-executor  of  said 
will,  to  recover  certain  stocks  pledged  with  the  defendant  bank.  Tlie  prayer 
of  the  bill  was  that  the  said  Atlas  Kational  Bank  might  account  for  and  pay 
over  to  said  Frank  B.  Cott4>n  and  the  plaintiff,  as  co-executors  of  the  will  of 
said  Arria  Cotton,  all  moneys  received  by  said  bank  from  the  sale  of  any  of 
said  stocks,  and  from  dividends  thereon,  and  from  checks  drawn  by  said 
Frank  B.  Cotton  as  executor  of  said  will,  upon  the  funds  of  her  estate  depos- 
ited with  said  bank;  and  miglit  be  compeUed  to  transfer  to  said  Frank  B.  Cot- 
ton and  the  plaintiff,  as  co-executors,  the  stocks  pledged  by  her  as  aforesaid,  to 
secure  the  note  of  said  Frank  B.  Cotton  still  in  its  possession ;  and  that  said  bank 
and  said  Frank  B,  Cotton  be  restrained  from  transferring  and  paying  over 
said  monejrs  and  stock  to  any  person  save  said  Frank  B.  Cotton  and  the  plain- 
tiff jointly,  or  from  exercising  any  power  or  authority  over  the  same.  Hear- 
ing in  the  supreme  court  for  Suffolk  county,  before  W.  Allen,  J.,  who  re- 
served the  case  for  the  consideration  of  the  full  court,  and  the  facts  appear  in 
the  opinion. 

E.  R.  Hoar  and  G.  W.  Bstabrook,  for  plaintiff. 

There  is  to  be  decided  in  this  case  the  question  of  theauthority  of  the  Judge 
before  whom  the  case  was  heard,  and  who  reserved  it  for  this  court,  to  dis- 
charge the  reservation  and  reopen  the  case;  for  this  determines  how  much  of 
the  evidence  reported  is  before  the  court.  See  Pub.  St.  c.  151,  §  20;  Te(/t  v. 
Stoddard,  141  Mass.  150,  6  N.  E.  Rep.  836.  "The  report  takes  the  place 
of  an  appeal."  See  Pub.  St.  c.  151,  §  13;  Cobb  v.  Rice,  128  Mass.  11.  "As 
soon  as  the  appeal  is  claimed  and  ent«red  before  a  single  justice,  the  cause  is 
at  once  pending  before  the  full  court."    On  a  reservation,  it  is  submitted  that, 
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as  soon  as  the  case  Is  reserved,  it  is  pending  before  the  fall  court,  and  can  be 
treated  only  by  the  full  court.  It  is  only  in  special  cases  of  accident  or  mis- 
take "that  the  full  court  may  grant  leave  to  parties  to  exhibit  further  eTi- 
dence."    Pub.  St.  o.  151,  §  26. 

The  plaintiff  claims  that  in  this  cause  no  special  case  of  accident  or  mistake 
is  shown,  and  that  no  leave  has  been  granted  to  exhibit  further  evidence.  If 
the  court  declines  to  consider  the  additioniil  evidence,  or  regards  it  as  not  af- 
fecting that  first  exhibited,  then  it  appears:  (1)  Either  the  note  for $50,000, 
dated  December  27,  1877,  has  been  paid;  or  (2)  the  time  of  payment  has  been 
extended,  or  the  note  renewed  or  its  terms  changed. 

As  to  F.  B.  Cotton's  knowledge.  Since  the  transaction  related  to  his  own 
debt,  and  the  bank  knew  it,  it  was  put  on  its  inquiry  as  to  whatever  related 
to  the  known  property  of  others,  and  he  could  not  prejudice  Mrs.  Cotton's 
rights  or  the  rights  of  the  estate  as  executor  or  as  general  agent  by  any  un- 
authorized acts.  8hav>  v.  Spencer,  100  Mass.  382.  If  the  note  has  been  paid, 
of  course  the  securities  are  released  from  the  pledge,  and  they  must  be  returned 
and  accounted  for.  Assuming  that  the  note  was  extended  or  renewed,  the 
result  is  the  same.  When  one  pledges  or  mortgages  his  property  to  secure 
the  debt  of  another,  to  one  who  knows  the  fact,  the  pledgee,  to  the  extent  of 
the  property  pledged,  stands  in  the  position  of  a  surety  or  guarantor;  and  any 
act  which  would  discharge  him  as  such  will  release  the  plMiged  or  mortgaged 
property  aa  if  it  were  such  surety  or  guarantor.  Mitchell  v.  RoherU,  17  Fed. 
Kep.  776;  Chriatnei-  v.  Brown,  16  Iowa,  130;  Rowan  v.  Manufacturing  Co., 
83  Conn.  1;  Span  v.  Trustees.  14  111.  20;  White  v.  Ault,  19  Ga.  551;  Hobin- 
son  V.  Qee,  1  Ves.  Sr.  251;  Bank  v.  Payne,  19  Grant.  Ch.  180;  Lord  HarheV' 
ton  V.  Bennett,  Beat.  386;  Bowker  v.  Bull,  1  Sim.  (N.  S.)  29. 

Whenever  a  debt  is  extended,  renewed,  or  altered  in  its  terms,  without  the 
consent  of  a  surety  or  guarantor  thereon,  he  is  discharged,  and  the  court  wUl  not 
inquire  whether  the  renewal,  extension,  or  alteration  ia  to  his  advantage  or  not. 
Huse  V.  Alexander,  2  Mete.  157 ;  Oreely  v.  Dote,  Id.  176;  Appleton  v.  Parker, 
15  Gray,  173;  Qifford  y.  Allen,  8  Mete.  255;  Home  v.  Bodtoell,  5  Gray,  457; 
Veaeie  v.  Carr,  3  Allen,  14;  Brooks  v.  Wright,  13  Allen,  72.  Even  if  the  old 
note  had  been  retained  by  the  bank,  taking  the  new  note,  payable  at  a  later 
time,  extended  the  time  of  payment,  disabled  the  bank  from  suing*  Mr.  Cotton 
before  the  expiration  of  the  extended  time,  and  released  the  property  pledged. 
Appleton  V.  Parker,  15  Gray,  173;  Brooks  v.  Wright,  13  Allen,  72;  Gifford 
V.  AUeii,  3  Mete.  255.  The  debt  was  consolidated  with  another.  The  bank 
received  other  money  of  the  estate,  and  should  account  therefor.  See  Shaw 
v.  Spencer,  100  Mass.  382. 

As  to  the  position  of  the  parties.  Mr.  Cotton  was  not  agent  for  Mrs.  Cot>- 
ton  to  borrow  this  money.  The  bank  knew  Mrs.  Cotton  was  either  the  prin- 
cipal or  the  pledgeor  of  stocks  for  the  note  of  her  son.  In  either  event  the 
conti'act  contained  in  the  note  could  not  be  changed  without  her  consent.  The 
transaction  whs  not  for  Mrs.  Cotton's  benefit.  If  Mrs.  Cotton  was  ever  liable 
to  Mr.  Cotton  or  the  bank,  that  liability  is  discharged.  Mr.  Cotton  has  lost 
any  right  to  indemnification  from  Mrs.  Cotton.  The  note  was  nut  discounted 
for  Mrs.  Cotton.  It  is  well-settled  law  that  the  bank  cannot  offer  evidence 
to  show  that  she  was  principal,  and  sue  her  on  the  note,  but  is. bound  by  the 
the  terms  of  the  note.  The  present  attempt  of  the  bank  is  merely  an  effort 
to  obtain  the  same  advantage  by  indirection,  and  is  within  the  mischief  the 
rule  is  intended  to  prevent.  Slawson  v.  Loring,  6  Allen,  340;  Barlow  v.  Con» 
gregational  Soc.,  8  Allen,  460;  Mamifacturing  Co.  v.  Fairbanks,  98  Mass. 
101.  If  Mr.  Cotton  had  authority  from  Mrs.  Cotton  to  renew  or  extend  notes 
or  pledge  stocks,  that  authority  terminated  with  her  decease,  with  notice  of 
which  the  bank  is  affected,  and  any  subsequent  renewal  or  extension  dis- 
charged the  securities  pledged.  Giving  the  consolidated  note  discharged  the 
security. 
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A.  L.  8oule  and  Geo.  M.  Steams,  for  defendants. 

The  justice  sitting  at  the  hearing  in  ttiis  case  determined  that  all  the  con- 
ditions upon  which  the  granting  of  the  defendant's  motion  depended  existed. 
The  question  presented  under  that  branch  of  the  case  is  as  to  his  power  to  do 
80.  The  reservation  of  the  case  was  an  order  or  decree  in  an  equity  case 
which  the  justice  miglit  modify,  vacate,  or  enlarge  at  any  time,  under  the 
general  powers  given  in  section  12,  c.  151,  Pub.  St.,  and  in  section  20.  Sec- 
tion 13  applies  only  to  appeals.  In  such  cases  the  action  of  a  party  has  inter- 
vened under  a  right  given  by  statute  independent  of  the  control  or  action  of 
the  court,  and  perhaps  beyond  the  power  of  the  court  to  change.  Exceptions 
allowed  in  chancery  may  be  amended.  Daniell,  Ch.  Pr.  (4tii  £d.)  764;  Voider 
V.  Bank  of  England,  10  Vea.  284;  NorthcoU  v.  NorthcoU,  1  Dick.  22.  "All 
interlocutory  decrees  are  considered  as  resting  in  minutes  until  final  decree  is 
made  and  recorded."  Qibaon  v.  Crehore,  5  Pick.  146-166;  Parky.  Johnson, 
7  Allen,  878.  At  law,  exceptions  have  frequently  been  amended  after  allow- 
ance, by  consent  of  parlies,  and  upon  hearing,  by  the  judge  wlio  allowed  them. 
But  if  the  single  justice  could  not  reopen  tlie  case  for  further  hearing,  this 
courtcan.  The  additional  evidence  is  of  grave  importance.  The  case  involves 
a  large  sum  of  money,  and  the  single  justice  determined  that  there  were  no 
laches  or  fault  which  deprive  defendant  of  the  benefit  of  the  testimony.  If  the 
court  is  of  the  opinion  tliat  the  power  did  not  obtain  in  the  single  justice  to 
grant  the  motion,  the  defendant  here  and  now  asks  that  the  same  be  grunted. 
Perry  v.  Breed,  117  Mass.  155. 

Upon  all  the  evidence,  the  defendant  asks  the  court  to  find  that  the  plain- 
tiil's  testatrix  had  such  an  interest  in  the  loan  made  in  the  name  of  Frank 
B.  Cotton  that  she  cannot  in  equity  taseart  that  her  stocks  were  pledged  by 
Frank  B.  Cotton  as  her  agent,  acting  for  her  in  that  behalf,  and  in  her  inter- 
est; also  that  the  form  of  the  note,  as  the  debt  of  Frank  B.,  was  a  mere  mat- 
ter of  convenience,  and  that  in  reality  the  transaction  was  for  her;  also  that 
she  knew  the  original  note  was  not  paid,  and  understood  that  her  stocks  were 
held  by  the  bank  as  collateral  to  the  renewals,  and  assented  thereto.  The  de- 
fendiuit  asks  this  court  to  so  find  upon  the  evidence  in  this  case,  direct  and 
circumstantial. 

Apart  from  the  effect  as  evidence  of  a  complete  understanding  by  the  ex- 
ecutors that  the  loan  from  the  bank  was  Mrs.  Cotton's,  the  defendant  claims 
that  the  executors  should  be  estopped,  by  receiving  the  benefits  of  the  collateral 
pledged  to  Frank  by  Hunt,  from  asserting  that  the  transaction  was  that  of 
Frank  B.  It  was  all  one  transaction.  Either  the  loan  from  the  bank  and  to 
Hunt  of  this  $50,000  was  Frank's  business  or  his  mothers.  The  money  was 
undoubtedly  borrowed  to  lend  Hunt,  and  all  constituted  one  transaction. 
Hunt  gave  the  150  shares  of  South  Boston  Iron-Works  stock  as  collateral  to 
the  person  who  borrowed  the  money  for  and  lent  it  to  him.  He  was  preai- 
dent  of  the  bank,  and  all  parties  understood  the  borrowing  from  the  bank  and 
the  lending  of  the  proceeds  as  one  transaction.  The  executors  cannot  repudi- 
ate one  part  of  the  transaction,  and  adopt  the  other.  Otherwise  the  executors 
may  receive  the  proceeds  of  the  Hunt  collateral  without  the  slightest  right  or 
reason.  The  executors  chose  to  treat  the  whole  transaction,  according  to  the 
truth,  as  Mrs.  Cotton's,  and  sold  the  Hunt  collateral  to  the  $50,000  note,  and 
kept  the  proceeds.  The  plaintiff  was  not  ignorant  of  the  question  involved. 
He  knew  the  proceeds  were  in  dispute,  but  he  kept  the  same,  keeps  them  now, 
and  appropriates  them  "as  any  other  money  of  the  estate."  No  executor  and 
no  person  in  any  capacity  can  accept  a  benefit  and  assert  any  claim  contrary 
thereto.  Phillips  v.  Rogers,  12  Mete.  405;  Hapgood  v.  Houghton,  22  PiA. 
480:  Watson  v.  Watson,  128  Mass.  152;  Bmith  T.  WdU,  184  Mass.  11;  SAurt- 
leffv.  Ferry,  138  Mass.  259. 

The  facts  all  show  conclusively  that  the  renewals  were  not  intended  as  ex- 
tinguishments of  the  original  debt,  and  that  neither  party  expected  or  intended 
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the  stocks  should  bediBcharged  of  the  pledge.  The  whole  transaction  was  an 
ordinary  one  of  the  rep>-ated  renewals  of  a  note  upon  the  same  terms  as  the 
first  discount.  The  stocks  were  sold  as  of  right  by  the  bank  and  dividends 
collected.  Whether  the  new  notes  given  operated  as  payment  of  the  original 
debt,  or  as  renewals  of  the  evidence  thereof,  and  whether  the  security  pledged 
for  the  payment  of  the  debt  was  dischar^,  is  to  be  determined  by  ascertain- 
ing the  intention  of  the  parties.  If  there  was  no  express  agreement,  this  In- 
tention is  to  be  found  from  the  circumstances  attending  the  case.  Orimea  v. 
Kimball,  3  Allen,  518;  Ta/t  v.  Boyd,  13  Allen,  84;  Watkins  v.  Hill,  8  Pick. 
522;  Pomroy  v.  Rice,  16  Pick.  22;  Green  v.  Rusndl,  132  Mass.  586;  McCenihe 
V.  MeClurg,  18  Wis.  637. 

The  fact  that  the  presumption  of  payment  would  deprive  the  party  who 
takes  the  new  note  of  a  substantial  benefit  has  a  strong  tendency  to  show  that 
it  was  not  so  Intended.  Shaw,  C.  J.,  in  CurUa  v.  Huhhard,  9  Mete.  328.  If 
the  new  note  is  taken  for  a  larger  sum,  it  does  not  necessarily  show  that  the 
prior  debt  is  extinguished,  {EUl  v.  Beebe,'!^  N.  Y.  556;)  nor  with  diiierent 
names,  (Pviid  v.  Clarke,  74  Conn.  334.)  Taking  a  note  for  interest  accrued 
on  a  mortgage  debt  does  not  remove  that  part  of  debt  from  the  security  of  the 
mortgage.  Elliot  v.  Sleeper,  2  N.  H.  625;  Parkhurst  v.  Ctimminga,  56 
Me.  155;  Feldman  v.  Beier.  78  N.  Y.  293;  Frink  v.  Branch,  Ifi  Conn.  260. 
The  fact  that  the  note  in  this  raise  was  joined  with  the  note  of  Frank  B.  in 
one  note  does  not  operate  as  extinguishment  of  the  original  debt.  The  pur- 
pose aYid  Intention  of  the  parties  still  control.  The  securities  will  be  held  to 
the  extent  for  which  they  were  originally  pledged.  Port  v.  Rohhins,  35  Iowa, 
208;  ElleiDorth  v.  MitehM,  31  Me.  247;  Goenen  v.  Schroeder,  18  Minn.  66, 
(Gil.  51;)  Pomroy  v.  Rice,  16  Pick.  22;  Potcler  v.  Bush,  21  Pick.  230;  Brink- 
erhoff  V.  Lansivg,  4  Johns.  Ch.  65.  The  consolidation  was  not  made  to  ex- 
tinguish either  debt,  but  merely  for  convenience. 

:^either  does  the  change  as  set  forth  in  the  notes,  of  the  extent  to  which 
the  collateral  should  be  held,  discbarge  the  pledge.  The  change  was  not  in- 
tentional, but  accidental,  arising  from  change  in  printed  blank  notes.  Each 
debt  can  be  definitely  traced,  and  tlie  amount  of  the  debt  to  which  each  class 
of  securities  should  be  applied  can  be  determined.  Although  improperly  and 
iUegally  held,  collateral  secnritles  iqay  be  redeemed  by  "paying  the  suras  for 
which  they  were  legally  holden."  Jarxde  v.  Bogera,  15  Mass.  889,  398,  417; 
Story,  £q.  Jur.  (12th  Ed.)  §  1084,  and  note. 

In  no  event  should  the  defendant  be  decreed  to  repay  sums  voluntarily 
paid  by  Frank  B.,  executor.  These  payments  were  made  in  good  faith  by 
both  parties,  long  assented  to,  and  if  not  pn^rly  made,  the  persons  under  the 
will  should  look  to  the  executors  to  make  good  moneys  of  the  estate  improvi- 
dently  paid  out.  Jennieou  v.  Hapgood,  10  Pick.  77;  Moore  v.  Moure,  127 
Mass.  22;  Vez  y.  Emery,  6  Ves.  141;  GUea  v.  Dyeon,  1  Starkie,  32;  Shall- 
eroae  v.  Wright,  12  Beav.  158;  Robinson  v.  Gee,  1  Ves.  Br.  254.  The  above 
covers  all  sums  received  by  the  bank  excepting  dividends.  If  the  court  shall 
find  that  the  loan  was  Frank  B.'s,  and  that  his  mother  was  not  interested 
therein,  so  as  to  prevent  her  from  setting  up  all  claim  to  her  collateral,  which 
a  third  party  might,  the  defendant  bank  denies  that  the  stock  stood  in  the  re- 
lation of  a  surety  to  the  debt,  or  is  discharged  by  extension  of  time  given  the 
principal  debtor.  The  stock  was  properly  pledged  to  secure  the  debt  of  which 
the  note  was  evidence.  It  cannot  be  delivered  from  the  pledge  except  by  pay- 
ment, tender,  or  release.  Jones,  Mortg.  924-926.  It  is  not  correct  to  apply 
to  this  transaction  the  rules  concerning  commercial  paper,  and  to  treat  the 
property  as  a  person.  A  surety  signs  a  definite  contract,  and  is  discharged 
if  that  contract  is  substantially  changed.  These  stocks  were  pledged  for  the 
payment  of  this  debt  to  the  bank,  and  should  be  governed  by  the  law  govern- 
ing pledges.  In  Rotoan  v.  Mannracturtng  Co.,  88  Conn.  1,  the  contract  was 
changed  in  its  substance  and  character  so  as  to  destroy  its  identity.    In 
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Mitchell  V.  Roberta,  17  Fed.  Rep.  776,  a  tender  bad  been  made  of  payment 
of  tbe  debt. 

W.  Allen,  J.  TbiB  case  was  heard  by  a  single  justice  upon  replication, 
and  reserved  for  the  full  court.  After  the  evidence  was  printed,  the  defend- 
ant moved  before  the  justice  who  hf  ard  and  reserved  the  case  that  the  reser- 
vation be  discharged,  and  the  rase  reopened  for  the  purpose  of  securing  fur- 
ther testimony.  The  court,  after  hearing,  discharged  the  reservation,  and, 
after  hearing  further  evidence,  reserved  tbe  case  upon  tbe  bill,  answer  and 
replication,  and  evidence,  including  all  the  evidence  taken  at  both  hearings, 
subject  to  the  objection  of  the  plaintiff. 

The  question  thus  presented.of  the  authority  of  a  single  Justice  to  discharge 
a  reservation,  and  hear  further  evidence,  was  rendered  immaterial  by  the 
agreement  at  the  argument  before  the  full  court  that  if  the  court  should  be  of 
opinion  tliat  the  additional  evidence  was  such  that  it  should  be  received  by  the 
full  court,  or  that  the  reservation  Should  be  discharged,  and  the  case  sent  back 
for  further  hearing,  the  court  might  consider  all  the  evidence  reported  as  if 
included  in  the  first  reservation.  As  we  think  that  the  reservation  should  be 
discharged  for  the  purpose  of  receiving  the  evidence,  we  have  considered  the 
whole  evidence  repoiled  as  before  us  under  the  agreement,  and  have  no  occa- 
sion to  consider  whether  the  authority  to  discharge  the  reservation  is  exclu- 
sively in  tlie  full  court.  . 

On  December  27, 1877,  Mrs.  Ania  Cotton  transferred  certain  stocks  to  tbe 
Atlas  Bank  as  collateral  security  for  the  note  of  Frank  B.  Cotton  to  the  bank 
for  »50,0{)0.  Mrs.  Cotton  died  March  17,  1880,  and  William  C.  Cotton,  the 
plaintiff,  and  said  Frank  B.  Cotton,  were  her  executors.  The  note  was  on 
four  months'  time,  and  when  it  became  due  it  was  renewed  by  discounting  a 
new  note  on  the  same  time,  and  the  renewals  were  continued  as  each  note  be- 
came due;  the  interest  being  paid  at  each  renewal,  until  September  27,  1881. 
Tbe  note  of  that  date  was  not  taken  up  at  maturity,  but  was  kept  along  until 
January  29,  1883,  during  which  period  payments  were  made  upon  it  from 
dividends  and  sales  of  some  of  the  stocks.  At  that  time  the  bank  held  another 
overdue  note  of  said  Frank  B.,  for  819,000,  and  a  new  note  was  given  by 
Frank  B.  to  the  bank  for  the  amount  due  upon  both  notes.  The  plaintiff,  as 
the  executor  of  Mrs.  Cotton,  claims  that  these  transactions  constitute  payment 
of  the  debt  for  which  her  stock  was  pledged,  and  that,  if  the  debt  was  not  ex- 
tinguished, the  conduct  of  tbe  pledgee,  the  defendant  bank,  was  such  as  to 
rele:ise  the  security.  \ 

Mrs.  Cotton  was  not  a  party  to  the  original  debt,  and  the  question  whether 
it  has  been  paid  or  discharged  or  satisfied  by  tlie  giving  and  acceptance  of  a 
new  note  must  depend  upon  the  acts  of  the  parties  to  it.  This  court  has  held 
that  taking  a  negotiable  note  for  a  pre-existing  account  or  note  is  prima  fade 
a  discharge  of  the  old  debt,  and  a  substitution  for  it  of  the  new  note.    It  is  a  I 

question  of  intention,  and  the  .intention  to  discharge  the  old  note  is  presumed  | 

where  a  different  intention  is  not  shown  by  evidence  or  inferred  from  circum- 
stances. When  it  appears  that  it  will  be  for  the  benefit  of  tbe  creditor  that 
the  old  debt  should  be  kept  alive,  the  presumption  does  not  ai'ise,  and  the  debt 
is  not  discharged.  Accepting  a  negotiable  note  for  a  secured  debt  will  not 
discharge  the  debt,  because  it  will  not  be  presumed  that  the  creditor  intended  , 

to  give  up  his  security,  {Pomroy  v.  Rice,  16  Pick.  22;  Appleton  v.  Parker,  \ 

15  Gray,  173;  Dodge  y.  Emerson,  131  Mass.  467;  Green,  v.  Ruisell,  132  Mass. 
536,)  though  the  new  note  includes  a  new  debt,  {Tafl  v.  Boyd,  13  Allen,  84; 
Hill  V.  Beehe,  13  N.  T.  556;  Brinkerhoff  v.  Jjatising,  4  Johns.  Ch.  65.) 

In  the  case  at  bar  the  evidence  shows  plainly  that  the  parties  to  the  origi- 
nal debt  did  not  intend  that  anything  that  they  did  should  be  a  payment  or 
lischarge  of  it.  The  debts  and  the  notes  were  as  distinct  in  their  minds  as 
they  were  in  reality.    It  was  not  intended  or  expected  that  the  debt  should 
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be  paid  when  the  first  note  should  mature,  but  that  the  note  should  be  re- 
newed, and  the  debt  kept  along,  the  bank  at  all  times  holding  for  it  a  note  not 
overdue.  Tliis  was,  in  fact,  done,  until  the  maker  failed  to  renew  the  note, 
and  allowed  it  to  be  dishonored.  As  soon  as  practicable  after  that,  the  bank 
procured  the  renewal  of  the  note,  in  connection  with  the  other  dishonored 
note  of  the  maker.  The  bank  clearly  intended  to  retain  its  hold  upon  its  se- 
curities, and  it  took  the  new  note,  not  in  payment  or  satisfaction  of  the  debt, 
but  only  in  renewal  of  the  overdue  note.  It  is  unnecessary  to  consider  in  de- 
tail the  evidence  of  this;  no  other  inference  can  be  drawn  from  it. 

Tlie  consideration  of  the  other  question  requires  a  more  particular  reference 
to  the  evidence.  The  plaintiff  contends  that  Mrs.  Cotton,  as  the  general  owner 
of  the  pledged  stock,  stood  to  the  defendant  and  bank  in  the  relation  of  a  surety 
upon  the  note,  and  that  any  conduct  of  the  bank  in  regard  to  the  note  wliich 
would  discharge  a  surety  upon  it  would  release  the  security  pledged  by  her; 
and  that  the  renewals  of  the  note,  which,  while  they  did  not  discharge  the  debt, 
gave  time  to  the  debtor,  the  change  in  the  terms  of  the  memorandum  of  the 
pledge  written  on  the  renewed  notes,  and  the  mingling  of  the  debt  and  se- 
curity with  another  debt  and  other  security,  when  the  "consolidated"  note 
was  given,  operated  to  release  the  security.  Before  considering  these  in  de- 
tail, it  is  necessary  to  look  at  the  relation  of  Mrs.  Ciotton  to  the  debt,  and  the 
authority  given  by  her  in  regard  to  the  securities.  Mrs.  Cotton  was  a  woman 
of  large  wealth,  principally  invested  in  business  corporations  in  her  neighbor- 
hood. Frank  B.  Cotton  was  her  son,  and  her  general  agent,  acting  under  her 
direction,  advising  and  representing  her  in  many  business  matters.  WiUiani 
F.  Hunt  was  the  president  of  the  defendant  bank  when  the  first  note  was 
given.  He  was  also  the  president  and  treasurer  of,  and  largely  interested  in, 
the  South  Boston  Iron  Company.  Frank  B.  Cotton  was  interested  in  that 
company,  and  in  other  concerns,  with  Hunl^,  and  had  close  personal  and  busi- 
ness relations  with  him.  Mrs.  Cotton  had  lent  money  to  Hunt  at  different 
times,  for  which  there  was  due  to  her  about  870,000,  which  was  secured,  and 
for  which  Hunt  personally  was  considered  amply  responsible.  Hunt  wanted 
to  borrow  $50,000,  and  Frank  B.  applied  to  his  mother  to  lend  stock  as  collat- 
eral for  it  at  the  bank;  representing  to  her  that  Hunt  wanted  the  money  to 
Qse  in  his  business,  to  enlarge  it,  and  make  it  more  prosperous.  Other  con- 
siderations were  mentioned, — as  that  the  business  had  been  very  prosperous; 
that  it  was  likely  to  become  much  more  so  by  taking  certain  contracts,  and 
extending  its  business;  and  that  Hunt  might  have  an  opportunity,  to  secure 
an  interest  in  it  at  a  low  rate  for  Mrs.  Cotton, and  the  fact  that  Huntalready 
owed  Mrs.  Cotton  870,000,  secured  by  collateral,  some  of  which  was  the  stock 
of  the  South  Boston  Iron  Company.  These,  and  other  considerations,  were 
urged  by  the  defendant  as  showing  that  Mrs.  Cotton,  and  not  Frank  B.,  was 
the  real  debtor  who  borrowed  the  money  of  the  bank  on  the  note  of  Frank  B. 

But  we  do  not  find  it  necessary  to  decide  that  question.  In  the  view  which 
we  take  of  the  evidence,  the  material  fact  in  this  point  is  that  Mrs.  Cotton 
furnished  the  stocks  on  the  representation  and  expectation  that  they  were  to 
be  used  as  security  for  money  to  be  lent  by  the  bank  for  Hunt  to  use  in  his 
business.  She  left  the  details  of  the  transaction  to  be  arranged  by  Frank  B. 
He  told  her  that  he  was  to  give  his  note  to  the  bank,  but  it  does  not  appear 
that  she  knew  when  it  was  to  be  payable.  If  it  is  to  be  inferred  that  she  un- 
derstood that  it  was  to  be  a  short  time  note  to  be  discounted  by  the  bank,  it 
is  also  to  be  inferred  that  she  understood  that  the  loan  was  to  be  kept  along 
by  renewed  discounts.  Waiving  the  question,  which  was  the  principal  debtor, 
as  between  lier  and  Frank  B.,  as  between  her  and  the  biink  she  lent  the 
stocks  to  Frank  B.,  to  use  as  security  for  a  loan  for  an  indefinite  time  from 
the  bank  to  him,  upon  his  note,  in  such  form  and  manner  as  he  saw  fit.  The 
right  to  limit  the  time  of  {>ayment  of  the  debt  by  the  first  note  discounted,  and 
to  «xteiid  it  by  renewal  notes  to  be  discounted  which  was  given,  was  not  a 
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mere  authority  or  license  which  determined  upon  the  death  of  Mrs.  Cotton. 
It  was  a  right  so  to  use  the  stocks  udder  which  the  arrangement  witii  the 
bank  was  made,  and  the  money  was  paid  by  it,  and  the  liability  of  Franlc  B. 
upon  his  note  was  incurred.  The  fact  tliat  the  atock  was  transferred  di- 
rectly from  Mrs.  Cotton  to  the  bank  did  not  limit  the  authority  of  Frank  B. 
in  pledging  the  stock;  be  procured  and  delivered  to  the  bank  the  assignment 
from  Mrs.  Cotton  to  it,  and  the  bank  had  no  other  communication  with  her 
in  regard  to  it. 

The  original  note  and  the  Qrst  renewal  note,  dated  April  80. 1878,  had  in- 
dorsed upon  them  a  list  of  the  stocks,  which  were  referred  to  in  the  body  of 
the  note  as  deposited  "as  collateral  security."  A  subsequent  note  contained 
the  words,  referring  to  the  list  of  stocks  in  the  note  of  April  30,  1878,  "as 
collateral  security  for  payment  of  this  or  any  otiier  direct  or  indirect  liability 
of  ours  to  said  bank,  due  or  to  become  due,  and  that  may  be  hereafter  con- 
tracted." There  was  no  authority  to  pledge  the  stock  for  other  liabilities  of 
Frank  B.  It  does  not  appear  that  at  that  time  there  was  any  other  liability 
of  Frank  B.  to  the  bank,  and  it  does  appear  that  there  was  no  intention  to 
pledge  the  stocl^s  for  any  other  debt  than  the  $50,000  for  which  it  was  already 
pledged.  The  change  from  the  memorandum  on  the  former  notes  seems  to 
have  been  made  inadvertently,  by  using  a  common  form.  No  right  was  ac- 
quired against  the  plaintiff  which  did  not  exist  before;  and  none  has  ever  been 
claimed  by  the  bank,  or  was  intended  by  it.  This  cannot  have  the  effect  of 
releasing  the  security. 

On  the  twenty-ninth  day  of  January  1888,  the  $50,000  note  had  been  about 
a  year  overdue,  and  there  was  then  due  upon  it  $25,375.12,  and  some  interest. 
The  $19,000  note  of  Frank  B.  to  the  bank  was  more  tlian  a  year  overdue,  and 
there  was  due  upon  it  $18,300,  and  some  interest.  This  note  was  secured  by 
100  shares  of  Manchester  Mills.  The  whole  amount  of  interest  then  due  on 
both  notes  was  $895.66.  The  amount  of  interest  then  due  upon  each  note 
was  then  computed,  and  can  now  be  ascertained  by  computation,  but  it  is  not 
stated  in  the  evidence.  The  bank  had  been  endeavoring  to  procure  a  settle- 
ment of  botb  of  the  overdue  notes.  At  that  time  an  arrangement  was  made. 
The  whole  amounts  due  upon  both  notes  were  added  together,  making  $44,- 
570.78.  The  sum  of  $2,942.08  was  paid  from  the  estate  of  Mrs.  Cottonin  two 
checks  drawn  by  Frank  B.  Cotton,  executor,  and  a  new  note  on  four  months' 
time  was  given  by  Frank  B.  for  $42,500;  being  the  balance  due,  with  the  dis- 
count, on  the  new  note.  This  note  whs  stated  to  be  secured  by  certain  stocks, 
which  were  in  fact  ttie  same  as  those  before  pledged  as  security  for  both  debts. 
Payments  amounting  to  about  $10,000  have  been  made  on  the  consolidated 
note  from  dividends  and  sales  of  the  stocks  pledged  by  Mis.  Cotton. 

As  has  been  before  said,  this  transaction  was  not  a  payment  of  the $50,000 
debt,  and  we  do  not  think  that  its  effect  was  to  discharge  the  security.  It  did 
not  affect  the  title  to  the  stock,  or  give  to  the  bank  any  new  right  to  it.  The 
bank  held  under  the  transfer  to  it  from  Mrs.  Cotton,  and  not  under  the  mem- 
orandum in  the  note.  The  writing  in  the  note  gave  no  right  or  title  to  the 
stock,  and  was  not  intended  to.  It  was  a  statement  In  the  note  of  a  fact  ex- 
isting outside  of  it.  The  stock  was  in  fact  held  as  security  for  a  debt  repre- 
sented in  the  note,  and  so  far  the  statement  was  tru&  If  the  statement  can 
be  construed  only  as  meaning  that  the  stock  was  held  as  security  for  the  f  nU 
amount  of  the  note,  it  was  not  true  in  fact;  but  how  was  Mrs.  Cotton's  estate 
prejudiced  by  the  false  statement?  The  recital  did  not  alter  the  fact,  or  give  any 
additional  right  in  the  stock  to  the  bank,  nor  in  any  way  affect  the  action  of 
the  bank  in  respect  to  it.  The  respective  stocks  stood  pledged  for  the  respect- 
ive debts  as  they  did  before,  and  Mrs.  Cotton's  stock  at  least  did  not  become 
pledged  for  anything  more.  In  regard  to  giving  time  oponi^e  $50, 000  debt, 
the  effect  upon  that  debt  and  its  security,  by  renewing  the  note  as  part  of  a 
larger  note,  was  the  same  as  if  it  had  been  renewed  alone.    The  right  of  action 
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was  suspended  until  the  maturity  of  the  new  note;  but,  upon  non-payment 
of  that,  it  revived  as  it  was  before,  and  payment  of  the  original  debt  would 
release  the  security  as  fully  as  if  the  new  note  had  not  been  given.  The  de- 
fendant at  no  time  claimed  to  hold  the  stock  pledged  by  Mrs.  Cotton  for  any- 
thing but  the  debt  for  which  it  was  pledged.  The  two  notes  appear  to  have 
been  consolidated  at  the  request  of  the  bank,  and  only  for  convenience,  and 
without  any  intention  of  affecting  the  rights  of  Mrs.  Cotton's  estate  in  the 
stock;  and  nothing  has  occurred  by  which  the  estate  has  received  any  detri- 
ment in  consequence.  The  amount  of  the  debt  can  be  ascertained,  and  the 
payments  made  properly  applied,  with  as  much  certainty,  and  by  the  same 
computations,  as  if  the  new  note  had  not  been  given.  The  right  to  redeem 
the  stock  was  not  impaired  or  hindered  by  the  form  in  which  the  renewal  of 
tl)e  note  was  made.  The  renewal  was  with  the  concurrence  of  the  executors, 
was  a  waiver  by  the  bank  of  its  right  to  an  immediate  sale  of  the  stock,  and 
in  that  respect  was  apparently  beneficial  to  the  estate,  and  we  do  not  tbiiik 
the  right  of  the  bank  was  forfeited  by  it.  The  payments  upon  the  consoli- 
dated note  have  all  been  from  the  estate  of  Mrs.  (>>tton,  and  must  be  regarded 
as  applied  to  the  debt  secured  by  her  sto<^. 

Most  of  the  payments  that  have  been  made  upon  the  debt  were  from  the 
avails  of  the  pledged  stock;  but  several  payments  were  made  by  Frank  B.,as 
executor,  from  the  funds  of  the  estate.  It  does  not  appear  that  these  pay- 
ments were  not  for  the  benefit  of  the  estate.  If  the  value  of  the  property 
pledged  exceeded  the  amount  of  the  debt,  it  might  be  clearly  for  the  benefit 
of  the  estate  to  pay  the  debt  and  release  the  property.  On  the  whole  evidence 
we  do  not  see  any  gioand  upon  which  the  bill  can  be  maintained.  Bill  dis- 
missed. 

MAS8.DK0.11-14  N.B.— 28 
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Pierce  v.  Equitable  Life  Assttb.  Soo.  or  U.  8. 

{Supreme  Judicial  Court  of  Maaachutettt.    Suffolk.    September  IT,  199,1.) 

IiiPB  Insdbancb — Suns  bstwrbn  Citizens  of  Diffebeht  States — Tohtinb  Pouct. 

The  plaiiiliCr,  a  resident  of  New  York,  took  out,  in  New  York,  a  policy  of  life  in- 
sarance,  called  a  "  tontine  policy,"  in  the  defendant  company,  a  corporation  incor- 
porated nnder  the  laws  of  New  York,  but  also  having  an  office  and  an  a>;eiit  to  ac- 
cept service  of  process  in  Massachusetts.  By  the  terms  of  the  policy  the  plainti^ 
at  the  end  of  the  tontine  period,  having  performed  his  part  of  the  contract,  was  to 
receive  a  certain  sura,  together  with  accumulations  accruing  to  that  class  of  policy- 
holdera  fi-om  interest  and  dividends.  At  the  end  of  the  tontine  period  the  plain- 
tilT,  being  dissatisfied  with  the  amount  awarded  hira  by  the  defendant,  brought* 
bill  in  equity  in  Massachusetts  for  an  account  of  the  amount  due  him  upon  his 
I>olicy.  To  this  bill  the  defendant  tiled  a  general  answer,  not  objecting  to  the  ju- 
risdiction of  the  court.  Hetd,  that  the  defendant  must  be  held  to  have  waived  any 
objection  to  the  jurisdiction  of  the  court,  and  that  although  the  defendant's  booln 
were  in  New  York,  and  it  would  be  a  matter  of  inconvenience  for  it  to  account  to 
the  plaintiif  in  Massachusetts,  the  latter  was  a  creditor,  and  not  s  member,  of  the 
defendant  corporation,  and  was  entitled  to  an  account. 

Bill  in  equity  for  an  account.  Hearing  in  the  supreme  court  for  Suffolk 
county,  before  Holmes,  J.,  who  reported  the  case  for  the  determinatioa  of 
the  full  court.    The  facts  are  sufficiently  stated  in  tlie  opinion. 

John  P.  Treadwell  and  Edward  P.  Usher,  for  plaintiff. 

The  plaintiff's  case  may  rest  either  on  ground  of  fiduciary  relation,  or  on 
ground  of  complicated  accounts,  or  on  g^und  of  specific  performance.  On 
one  or  all  of  these  grounds  the  court  clearly  has  jurisdiction.  The  accounts 
are  on  one  side,  but  a  discovery  is  sought  of  facts  which  lie  wholly  in  defend- 
ant's knowledge,  and  which  are  material  to  plaintiff's  case;  for  the  amount 
due  him  cannot  be  ascertained  in  any  other  way  than  by  a  disclosure  of  these 
facts  by  defendant.  On  defendant's  own  showing,  the  accounts  are  compli- 
cated, and  this,  by  itself,  is  sufficient  to  give  equity  jurisdiction  without  any 
relation  of  trust  between  the  parties.  1  Story,  Eq.  Jur.  §§  455-459;  3  Pom. 
•  Eq.  Jur.  §  1421;  Kimherley  v.  Dick,  L.  R.  13  Eqi  1;  Seymour  v.  Dock  Co., 
20  N.  J.  Eq. 396;  Railroad  Co.  v.  Railroad  Co.,  L.  R.  8  Eq. 237.  Our  stat- 
utes give  jurisdiction  in  suits  upon  accounts  "when  the  nature  of  the  account 
is  such  that  it  cannot  be  conveniently  and  properly  adjusted  and  settled  in  an 
action  at  law."  Pub.  St.  Mass.  c.  151,  §  2,  cl.  10;  Bartlett  v.  Parks,  1  Gush. 
8G;  Hallett  v.  Cwnston,  110  Mass.  32.  After  a  general  appearance  and  a 
pleading  to  the  merits,  it  is  too  late  to  object  to  the  jurisdiction  on  the  ground 
that  this  was  a  New  York  contract.  The  defendant  submitted  to  the  juris- 
diction.    Peabody  v.  Hamilton,  106  Mass.  217. 

The  statement  in  the  policy  that  the  surplus  should  be  apportioned  "equi- 
tably" points  directly  to  the  equity  courts  as  the  arbiter.  If  plaintiff  has 
any  satisfactory  remedy,  it  is  in  equity.  The  fact  that  the  plaintiff  is  a  New 
York  resident,  suing  here,  imposes  no  burden  upon  the  defendant  which  it 
has  not  always  declared  itself  ready  to  assume.  The  plaintiff,  in  a  word, 
asks  for  no  remedy  which  puts  any  burden  on  defendant  to  which  it  has  not 
voluntarily  exposed  itself  by  its  adoption  of  this  state  for  its  business.  Be- 
sides, what  the  plaintiff  asks  for  is  an  account,  and  this  may  be  prepared 
whenever  the  defendant  sees  fit.  That  it  is  inconvenient  for  the  defendant 
to  account  may  be  reason  why  it  should  issue  no  more  such  policies,  but  it  is 
certainly  no  reason  why  it  should  not  live  up  to  the  policies  it  hits  issued.  The 
defendant,  if  it  has  done  its  duty,  has  in  its  hands  a  fund  which  it  accumu- 
lated pursuant  to  a  deQnite  agreement,  entered  into  voluntarily,  with  plain- 
tiff and  others.  To  order  a  defendant  to  pay  to  plaintiff  such  sum  as  said  de- 
fendant shall,  in  his  own  uncontrolled  judgment,  opinion,  and  discretion, 
deem  to  be  equitable  and  proper,  is  a  decree  which,  we  submit,  no  English 
or  American  court  ever  made.  To  refuse  the  plaiutifTs  prayer  is  in  effect  to 
thus  decree. 
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If  the  defendant  has  not  done  its  dntj,  and  has  in  its  hands  no  such  fund 
as  was  contemplated  by  the  agreement,  or  if  it  has  failed  to  keep  such  funds 
separate  from  others,  and  is  unable  to  render  an  account,  it  is  a  breach  of  the 
agreement  which  entitles  plaintiff  to  a  return  of  the  money  paid  by  him,  with 
interest  from  the  dates  of  such  payments.  The  amount  of  the  fund  is  a  fact 
to  be  shown  in  evidence,  and  is  not  to  be  the  result  of  mathematical  computa- 
tion based  on  a  series  of  assumptions  and  probabilities.  To  decree  an  account 
as  prayed  for  is  merely  to  decree  specific  performance  of  the  promise  which 
the  defendant,  in  effect,  made  to  plaintiff  when  it  agreed  to  pay  him  his  eq- 
uitable proportion. 

It  is  improper  to  designate  the  claim  of  the  plaintiff  as  a  claim  for  deferred 
dividends.  It  is  a  claim  for  a  proportion  of  a  fund  made  up  inter  alia  of 
dividends.  The  fund  was  to  consist  of  all  dividends,  all  reserve,  and  all  ac- 
cumulations upon  such  policies.  Dividends  in  ordinary  corporations  area  mat- 
ter purely  at  the  discretion  of  the  stockholders.  Until  dividends  are  declared 
the  stockholders  have  no  claim  uimn  them.  The  question  of  accounting  does 
not  arise  in  any  way.  There  are  no  policies  now  in  use  wliich  give,  in  terms, 
any  right  to  dividends.  The  sum  due  plaintiff  is  not  in  any  sense  a  dividend, 
but  is  an  equitable  proportion  of  a  certain  fund  which  it  is  plainly  the  duty 
of  the  defendant  to  pay  to  him.  If  there  be  a  fund,  it  must  be  a  trust  fund. 
The  late  case  of  Vhlman  v.  Insurance  Co.,  21  Wkly.  Dig.  5,  rests  on  the  erro- 
neous assumption  that  the  claim.of  the  plaintiff  is  for  nothing  more  than 
dividends.  It  is  a  decision  of  an  inferior  court,  and  one  of  the  judges  dis- 
sented. Every  case  cited  fails  to  reach  and  cover  this,  either  because  there 
was  no  such  fund  involved,  or  it  was  a  pure  case  of  ordinary  dividends  out 
of  profits.    See  Hospital  v.  A»suranee  Co.,  4  Gray,  227. 

John  Loiitell  and  Robert  M.  Morse,  for  defendant. 

Objection  to  the  jurisdiction  of  the  court  over  the  subject-matter  of  a  suit 
may  be  taken  at  any  stage  of  the  proceedings.  Loomis  v.  Wadhams,  8  Gray, 
557;  Simonds  v.  Parker,  1  Mete.  608;  Richardson  v.  Welcome,  6  Cush.  331; 
Elder  v.  Manvfacluring  Co.,  4  Gray,  201;  RUey  v.  Lowell,  117  Mass.  76; 
Cheshire  v.  Reservoir  Co.,  119  Mass.  356;  Smith  v.  Insurance  Co.,  14  Allen, 
336:  Williston  v.  Railroad,  13  Allen,  400;  Wheelook  v.  Lee,  74  N.  T.  495; 
Fisher  v.  Insurance  Co.,  52  N.  Y.  Super.  Ct.  179;  Howell  v.  Railroad  Co., 
61  Barb.  878;  Reiner  v.  Marquis  qf  Salisbury,  2  Ch.  Div.  378;  Matthael  v. 
Qalitzin,  L.  K.  18  Eq.  840;  Coal  &  Iron  Co.  v.  Hoffman  Coal  Co.,  30  Barb. 
169;  Merrick  v.  Van  Sautvoord,  84  X.  Y.  222;  Baton  v.  Aspinwdll,  19  N. 
Y.  119;  Railroad  Co.  v.  Cary,  26  N-  Y.76;  Railroad  v.  Railroad,  16  Abl>. 
Pr.  (N.  S.)  250. 

The  bill  can  be  maintained,  if  at  all,  only  for  the  enforcement  of  a  trust; 
for  the  specific  performance  of  a  contract;  for  an  account.  By  the  New  York 
law,  which  governs  the  construction  of  the  contract  in  suit,  the  policy  issued 
to  the  pliiintiff  did  not  create  a  trust.  Bewley  v.  Assurance  Soa.,  61  How.  Ft. 
344;  St.  John  v.  Insurance  Co.,  13  N.  Y.  88;  People  v.  Insurance  Co.,  78 
N.  Y.  114;  Taylor  v.  Insurance  Co.,  69  How.  Pr.  468;  Taylor  v.  Insurance 
Co.,  9  Daly,  489;  Cohen  v.  Insv,rarute  Co.,  60  N.  Y.  610;  Cole  v.  Insurance 
Co.,  23  Hun,  255;  Jiognrdus  v.  Insurance  Co.,  101  N.  Y.  339. 

The  word  "apportion"  is  a  word  of  well-settled  legal  signification,  and  has 
been  construed  by  the  courts  of  the  state  of  New  York.  Haight  v.  Day,  1 
Johns.  Ch.  19;  Lawton  v.  Commissioners  of  Highways,  2  Gaines,  182;  Civil 
V.  Rich,  1  Ch.  Cas.  309;  Maddison  v.  Andrew,  1  Ves.  Sr.  58;  Clarke  v.  Bank, 
1  Edw.  Ch.  368;  Walker  v.  Devereaux,  4  Paige,  253;  Le  Roy  v.  New  York, 
4  Johns.  Ch.  356;  Fislier  v.  Insurance  Co.,  52  N.  Y.  Super.  Ct.  179. 

This  apportionment  is  to  be  made  by  the  company,  and  is  not  subject  to  the 
revision  of  the  coort.  It  is  merely  the  declaration  of  a  dividend.  It  is  well 
settled  that  the  court  will  not  interfere  with  the  declaration  of  a  dividend, 
even  by  a  domestic  coiporation.    Eames  v.  Railroad  Co.,  4  Abb.  Pr.  (N.  S.) 
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107;  Wmtams  y.  Telegraph  Co.,  93  N.  T.  162;  State  v.  Bank.  6  La.  745; 
Verplanek  v.  Insurance  Co.,  I  Edw.  Ch.  84;  iAUing  v.  Insurance  Co.,  45 
Barb.  510;  Ely  v.  Sprague,  1  Clarke,  CJh.  851;  Pratt  v.  Prott,  38  Conn.  446; 
Beott  V.  ^aflr/e  i^fre  Co.,  7  Paige,  198. 

A  shareholder,  even  still  less  a  policy-holder,  has  no  right  to  a  share  in  the 
profits  until  they  are  declared.  Willuton  y.  Railroad  Co.,  13  Allen,  400. 
The  rights  of  the  plaintiff  are  certainly  no  greater  than  those  of  a  shareholder. 
Minot  v.  Paine,  99  Mass.  101;  Qoodwln  v.  Hardy,  57  Me.  143;  Jones  v. 
Railroad,  57  N.  Y.  196;  Hyatt  v.  Allen,  66  N.  Y.  663;  Granger  v.  Bassett, 
98  Mass.  462;  Phelps  T.  Bank,  26  Conn.  269;  Brundage  v.  Brundage,  1 
Thomp.  &  C.  82. 

The  agreement  by  which  sarplus,  when  it  arises,  is  to  be  apportioned,  is 
the  law  voluntarily  acknowledged  by  the  parties  in  interest,  and  until  and  ex- 
cept as  thas  apportioned,  there  is  no  power  in  the  court  to  divide  and  distrib- 
ute such  surplus.  The  same  principle  is  involved  as  in  the  following  cases: 
Canal  Co.  v.  Coal  Co.,  60  N.  Y.  250;  Seott  v.  Avery,  6  H.  L.  Cas.  811;  V.  8. 
y.  Robeson,  9  Pet.  819;  Perkins  y.  Eleotrio  Light  Co.,  15  Reporter,  680; 
Milnes  y.  Gery,  14  Ves.  400;  aoott  y.  Liverpool  Corp.,  3  De  Gex  &  J.  834; 
Hood  y.  Hartshorn,  100  Mass.  117. 

The  plaintiff  cannot  obtain  the  relief  which  he  seeks  under  Pub.  St.  e.  151, 
§  2,  c1.  10,  relating  to  bills  of  account.  The  reference  to  accounts  in  this 
statute  is,  in  general,  to  mutual  accounts,  where  the  balance  of  one  account 
over  another  is  sought  to  be  ascertained  and  recovered.  This  has  always  been 
the  rule  in  the  equity  practice  of  the  English  courts,  and  it  has  been  followed 
by  the  courts  of  this  commonwealth.  Phillips  y.  Phillips,  9  Hare,  471; 
Frietas  y.  Dos  Santos,  1  Younge  &  J.  574;  Hemings  v.  Pugh,  4  Gift.  456; 
Frue  y.  Loring,  120  Mass.  507;  Martin  v.  Brooks,  94  N.  Y.  71;  1  Story, 
Eq.  Jar.  §  459,  note  5.  And  see  the  following  cases,  where  jurisdiction  in 
equity  was  refused,  although  there  were  complicated  accounts:  Ward  v. 
Peek,  114  Mass.  121;  Badger  v.  MoNamara,  123'  Mass.  117;  Walker  v. 
Brooks,  125  Mass.  241;  Padtotek  v.  Stanley,  9  Hare,  627;  Dinwiddle  y. 
Bailey,  6  Yes.  1S6;  Moxon  y.  Bright,  4  Cb.  App.  292;  Foley  y.  HiU,  2  H. 
L.  Cas.  28. 

There  were  two  cases  in  this  state  where  bills  of  account  were  allowed  to 
be  filed  because  of  complication,  although  the  accounts  were  not  mutual. 
Bartlett  v.  Parks,  1  Cash.  82;  Hallett  v.  Cvmston,  110  Mass.  32.  But  a 
partnership  was  defendant  in  both  of  these  cases,  and  in  Badger  v.  MoNamara, 
128  Mass.  117.  The  bill,  failing  in  relief,  cannot  be  supported  as  a  bill  for 
discovery,  for  all  the  discovery  asked  for  by  the  plaintiff  can  be  obtained  by 
interrogatories  filed  in  the  proper  action  at  law.  Ahrend  v.  Odiome,  118 
Mass.  261;  Emery  v.  Bidwell,  140  Mass.  271,  3  N.  E.  Bep.  24.  In  an  action 
at  law  on  the  policy,  the  plaintiff  may  recover  the  amount  for  which  the  de- 
fendant is  liable ;  and  in  that  action  he  is  entitled  to  discovery,  upon  interrog- 
atories, as  to  all  points  material  to  the  support  of  his  case. 

Devens,  J.  The  policy  in  regard  to  which  the  plaintiff  seeks  that  the  de- 
fendant shall  render  an  account,  complaining  that  the  defendant  has  not  ap- 
portioned to  him  the  share  of  reserve  and  profits  to  which  he  is  entitled,  was 
made  in  New  York.  The  plaintiff  is,  and  was  at  the  time  of  bringing  this 
bill,  a  resident  of  that  state,  in  which  the  defendant  has  its  legal  existence. 
Had  the  defendant,  instead  of  appearing  generally,  objected  originally  that, 
even  if  an  account  should  be  taken,  it  ought  not  to  be  held  to  answer  here  to 
the  plaintiff,  in  view  of  these  facts,  and  the  great  inconvenience  involved  in 
taking  such  an  account  at  a  distance  from  the  state  in  which  its  voluminous 
books  and  papers  are  properly  kept,  such  objection  would,  have  been  worthy 
of  serious  consideration.  Even  if  a  party  was  entitled  to  an  account,  he 
might,  under  such  circumstances,  be  compelled  to  seek  it  where  it  could  ukost 
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appropriately  as  well  as  most  conveniently  be  rendered.  Any  objection  to 
the  exercise  of  the  jurisdiction  of  the  ooort,  founded  upon  these  facts,  must 
be  deemed  to  have  been  waived,  in  the  opinion  of  the  majority  of  the  court, 
by  the  general  answer  of  the  defendant,  and  the  other  tacla  appearing  in  the 
case. 

The  principal  characteristics  of  the  policy  of  life  insurance  on  which  the 
controversy  arises  are  these:  It  was  one  for  the  sam  of  $10,000,  payable  on 
the  decease  of  the  plaintiff  to  his  executors,  and  was  for  the  term  of  his  life. 
It  was  known  as  a  "tontine  policy,"  on  the  savings  insurance  plan,  and  was 
to  continue  as  such  for  the  term  of  10  years,  if  the  plaintiff  should  live  so 
long.  If  the  holder  of  the  policy  died  daring  the  tontine  period,  his  estate 
would  not  receive  any  benefit  from  the  dividends  which  ordinarily  are  made 
on  life  insurance  policies  annually,  or  at  stated  periods;  which  dividends  con- 
sist of  the  surplus  of  premiums,  after  deducting  the  cost  of  insurance  and  the 
computed  reserve.  These  being  thus  held  by  the  company  for  the  benefit  of 
the  other  policy-holders,  and  forfeited  by  him,  his  estate  would  receive  only 
the  amount  of  his  policy.  If  tiie  holder  of  the  policy  also  should  fail,  during 
this  tontine  term,  to  keep  up  his  policy  by  payment  of  the  premiums,  it  would 
be  f  orf  Rited.  Policies  of  this  character  are  kept  i  n  classes  of  10, 15,  or  20  years,  ~ 
according  to  their  tontine  periods;  and  while  the  funds  of  each  class  are  not 
kept  separate,  distinct  accounts  are  kept  with  each  class  so  as  to  show  the 
amount  to  which  it  is  entitled,  and  by  this  means  the  amount  due  upon  each 
policy  at  the  expiration  of  its  tontine  term.  At  the  expiration  of  ten  years, 
if  such  be  the  term,  or  at  the  completion  of  the  tontine  dividend  period,  it  is 
provided  "that  all  the  surplus  or  profits  derived  from  snch  policies  on  the  ton- 
tine savings  assurance  plan  as  shall  cease  to  be  in  force  before  the  completion 
of  their  respective  tontine  dividend  periods,  shall  be  apportioned  equitably 
among  such  policies  as  shall  complete  their  tontine  dividend  periods."  The 
holder  of  the  policy  then  has  the  option  "to  withdraw  in  cash  the  policy's  en- 
tire share  of  the  assets,  whether  In  the  reserve  fund  proper  or  in  the  accumu- 
lated surplus,"  or  to  use  this  share  in  various  modes  provided  by  the  policy 
for  the  procurement  of  additional  insurance,  or  by  the  purchase  cf  an  annuity 
for  the  payment  of  the  premiums  that  may  thereafter  become  due  on  his 
policy. 

The  "reserve  fund  proper"  and  "accumulated  surplus"  are  made  up  of  the 
dividends  which  have  been  withheld  on  the  premiums  of  the  class  during  10 
years;  the  dividends  thus  withheld  of  those  who  have  died  within  the  10  years 
being  forfeited  for  the  benefit  of  the  class  to  which  their  policy  belonged,  and 
also  all  payments  made  by  and  dividends  withheld  from  those  who  have  for- 
feited their  policies  by  non-payment  of  premiums.  It  is  the  contention  of  the 
defendant  that  the  plaintiff  is  bound  by  the  apportionment  made  byits  o£ScerB 
in  the  discharge  of  their  duties,  unless  it  shall  be  shown,  at  least,  that  they 
did  not  act  in  the  exercise  of  an  honest  discretion,  and  in  good  faith.  We  find 
no  words  in  the  policy  indicating  that  the  decision  of  the  defendant  is  to  be 
conclusive;  and  the  words  by  which  the  defendant  agrees  "equitably"  to  ap- 
portion the  plaintiii's  policy  its  share  of  the  profits,  bind  the  defendant  to 
make  the  apportionment,  and  imply  that  in  any  proper  proceeding  it  may  be 
inquired  whether  it  has  properly  fulfilled  its  part  of  its  contract.  That  the 
bill  brought  by  the  plaintiff  cannot  be  maintained,  on  the  ground  that  he  is 
the  beneficiary  of  a  trust  fund  held  by  the  defendant,  which  is  one  of  the 
grounds  upon  which  an  account  is  often  ordered,  and  upon  which  theory  the 
bill  is  based,  is,  we  think,  reasonably  clear.  By  the  New  York  law,  which 
must  govern  the  construction  of  a  contract  made  between  Kew  York  parties, 
to  be  performed  in  that  state,  it  has  been  found  as  a  fact  by  the  judge  who 
presided  that  the  policy  issued  to  the  plaintiff  did  not  create  a  trust.  This 
finding  is  fully  sustained  by  the  evidence  from  the  decisions  of  the  tribunals 
uf  that  state.    Taylor  v.  Insuranoe  Co,,  9  Daly,  489;  Heneken  v.  Insu/ranoe 


tized  by 


Google 


862  NORTHKASTERN  BEPOBTEB.  [MsSS. 

Co.,  11  Daly.  282,  98  N.  Y.  627;  Verplanch  v.  Imuranoe  Co.,  1  Edw.  Ch.  84; 
People  v.  Insurance  Co.,  78  N.  Y.  114;  Bewley  v.  Assurance  8oc.,  61  How. 
Pr.  344:  Cohen  v.  Insurance  Co.,  50  N.  T.  610;  St.  John  v.  Insurance  Co., 
13  N.  Y.  31;  TJhlman  v.  Insurawe  Co.,  21  Wkly.  Dig.  5. 

While  the  prayers  in  the  plaintiiTs  bill  have  been  made  upon  the  theory 
that  there  was  a  trust  fund  held  by  the  defendant  for  the  benefit  of  the  plain- 
tiff, among  others,  as  a  holder  of  a  10-years  tontine  policy,  no  objection  is 
pressed  by  reason  of  the  form  of  the  bill.  We  proceed  to  consider,  therefore, 
whether,  upon  any  other  ground  than  that  strictly  of  trust,  the  bill  may  be 
maintained  for  an  account. 

Our  statute  gives  jurisdiction  in  equity  upon  accounts,  "where  the  nature 
of  the  account  is  such  that  it  cannot  be  conveniently  and  properly  adjusted 
in  an  action  at  law."  Pub.  St.  c.  152,  ^  2,  cl.  10.  Even  if  the  amounts  kept 
back  from  tiie  plaintiff,  and  those  of  his  class  of  policy-holders  by  the  reten- 
tion of  those  dividends,  which  would  otherwise  have  been  received,  or  of  those 
sums  accruing  from  the  forfeiture  of  policies  either  in  whole  or  in  part, 
do  not  constitute  a  trust  fund,  or  place  the  defendant  In  a  strictly  fiduciary 
capacity,  the  defendant  was  bound  to  keep  accurate  accounts  of  them,  and  of 
all  interest  and  profit  thereon,  if  any.  All  the  facts  were  entirely  within  its 
own  knowledge,  and  it  is  only  thus  that  it  could  be  determined  what  equitar 
bly  should  be  apportioned  to  the  plaintiff.  It  is  said  that  the  plaintiff  has  a 
sufficient  remedy  at  common  law;  that  he  could  bring  his  action  at  law;  and 
that,  upon  pijoper  interrogatories  addressed  to  the  defendant,  all  the  informa- 
tion necessary  for  the  proper  adjustment  of  tiie  account  could  be  obbiined. 
But  even  if  an  action  at  law  could  be  maintained  where  an  account  is  com- 
plicated, so  that  a  full  examination  and  settlement  of  previous  accounts, 
transactions,  or  methods  of  business  is  necessary,  and  where  the  whole  mat- 
ter is  entirely  within  the  knowledge  of  tlie  defendant,  it  cannot  so  conven- 
iently or  accurately  be  inve8tip;ated  at  common  law  as  in  equity.  Even  if  a 
trial  by  jury  be  claimed  and  allowed,  the  court  might,  in  a  suit  in  equity,  so 
mould  the  issues  and  direct  the  course  of  the  trial  as  to  avoid  many  of  the 
difficulties  attending  a  trial  at  common  law.  Hallett  v.  Cumnton,  110  Mass. 
82.  It  was  thus  held,  in  the  case  cited,  that  one  who  was  not  a  partner,  but 
was  entitled  to  sliare  in  the  net  profits  of  a  business,  might  maintain  a  bill 
for  an  account  against  a  partnership,  which  necessarily  involved  an  examina- 
tion of  its  transactions,  and  its  whole  course  and  metltods  of  conducting  busi- 
ness. 

In  Hospital  v.  Assurance  Co.,  4  Gray,  227,  it  was  said  that  the' plaintiff 
might  properly  maintain  a  bill  for  an  account  of  the  net  profits  arising  from 
the  insurance  of  lives  made  by  it,  one-third  of  which  the  defendant  was  by 
law  bound  to  pay  the  plaintiff.  That  tlie  accounts  are  singularly  complicated, 
and  that  the  method  by  which  the  value  of  the  shares  of  the  plaintiff  wbicii 
he  has  obtained  by  full  payment  of  his  premiums  and  completion  of  his  ton- 
tine period  is  ascertained,  is  one  of  much  complexity  and  difficulty  in  its  ap- 
plication, appears  from  the  evidence  reported.  A  couit  of  equity  is  the  appro- 
priate tribunal  for  dealing  with  such  an  account,  and  the  defendant  is  fairly 
bound  to  produce  an  account,  from  the  data  in  bis  possession,  wiiich  shall 
show  that  he  has  complied  with  his  promise  equitably  to  apportion  to  plain- 
tiff his  share  in  the  accumulations  made  through  the  operation  of  the  tontine 
provisions  in  his  policy.  Nor  do  we  perceive  that  it  is  necessary  to  join  any 
more  of  this  class  of  policy-holders  in  the  bill,  or  that  the  bill  should  be  brought 
on  their  behalf.  It  appears  by  the  answer  of  the  defendant,  and  also  by  the 
evidence,  that  all  the  policy-holders  of  the  class  to  which  the  plaintiff  belonged 
have  been  settled  with,  and  received  the  amount  apportioned  to  them  by  the 
defendant  corporation.  But,  even  if  it  did  not,  the  plaintiff  made  his  indi- 
vidual contract  with  the  defendant.  If  others  have  similar  contracts,  depend- 
ing on  similar  states  of  facts,  they  in  no  way  affect  bis.    He  has  no  demand 
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upon  any  one  other  than  defendant,  and  nothing  that  he  will  receive  from  the 
defendant  will  in  any  way  afCect  the  claims  of  others. 

It  is  contended  that  the  apportionment  of  the  reserve  or  accumulated  prof- 
its to  be  made  at  the  conclusion  of  the  tontine  dividend  period  is  but  the  dec- 
laration of  a  dividend,  and  that  the  court  will  not  interfere  with  the  declara- 
tion of  a  dividend,  even  by  a  domestic  corporation;  it  being  a  question  solely 
for  its  directors,  or  other  proper  officers,  whether  any  shall  be  made;  if  so,  of 
how  much ;  and  that,  until  tiiis  is  made,  no  stockholder  has  any  rights  in  any 
profits  that  have  been  made,  or  assets  that  might  be  divided.  Concedingthis 
to  be  the  general  law,  the  amount  to  be  apportioned,  or  which  the  plaintiff  is 
entitled  to  have  apportioned,  is  not  a  "dividend"  in  the  limited  sensein  which 
the  word  is  used  in  its  application  to  dividends  to  stockholders.  Between 
stockholders  and  the  corporation  of  which  they  are  members  no  relation  of 
debtor  or  creditor  ordinarily  exists,  nor  does  any  arise  until  a  dividend  has 
bef  n  declared.  The  affairs  of  the  corporation  are  managed  by  them,  or  those 
whom  they  elect  as  officers,  and  by  this  administration  of  affairs  they  are 
bound.  The  plaintiff  is  not  a  member  of  the  corporation,  but  ita  creditor, 
who  has  contiBcted  with  it.  At  the  end  of  a  fixed  period,  having  complied 
with  the  contract  on  his  own  behalf,  and  made  the  payments  required,  he  is 
entitled  to  have  apportioned  to  him  his  share  of  a  certain  computed  fund. 
The  defendant  has  no  right  to  withhold  it,  as  a  corporation  may  withhold  a 
dividend  from  a  stockholder.  This  share,  or  its  equivalent  in  value,  is  plain- 
tiff's own  property,  and  not  that  of  the  defendant  corporation.  Nor  is  it  im- 
portant that  the  sum  to  l>e  computed  as  belonging  to  the  class,  and  from 
which  the  apportionment  to  the  plaintiff's  policy  is  to  be  made,  is  constituted 
partially  of  dividends,  which  but  for  the  tontine  contract  would  have  been 
previously  paid  upon  the  policy.  It  may  be  that  the  amount  of  the  dividends, 
annually  or  at  other  stated  intervals,  distributed  to  policy-holders,  could  ab- 
solutely be  determined  by  the  officers  of  the  corporation.  If  this  is  so,  the 
plaintiff  would  still  have  a  right  to  an  account,  and  to  ascertain  whether  the 
dividends  reserved  under  his  contract  were  proportionally  the  same  as  those 
declared  on  other  life  insurance  policies,  having  relation  to  their  different  cir- 
cumstances, or  at  least  to  ascertain  what  were  the  amounts  reserved  as  divi- 
dends to  be  passed  to  the  credit  of  the  fund  when  it  should  be  computed,  if  it 
bad  no  actual  existence. 

In  our  view  of  the  case,  if  the  defendant  was  a  domestic  corporation,  there 
would  be  a  right  on  the  part  of  the  plaintiff  to  have  an  account  taken,  and  to 
ascertain  thereby  whether  a  fair  apportionment  had  been  made.  If  the  de- 
fendant had  kept  no  account,  if  it  bad  no  means  of  furnishing  it,  or  showing 
whether  it  had  dealt  justly  or  unjustly  with  the  plaintiff,  it  should  be  answer- 
able for  the  injury  which  it  had  occasioned  by  its  neglect  to  do  what  the  con- 
tract implies  it  would  do. 

The  defendant  is,  however,  a  foreign  corporation,  and  it  is  urged  that  this 
court  ought  not  to  take  jurisdiction  of  the  case,  if  it  were  possible  so  to  do; 
and  that,  practically,  it  is  impossible  for  it  to  eifect  justice  between  the  par- 
ties. That  it  is  a  matter  of  grave  inconvenience  to  the  defendant  to  be  held 
to  account  here,  may  be  conceded.  That  if  the  objection  had  been  promptly 
taken,  that  the  plaintiff  was  a  resident  of  New  York  as  well  as  the  defend- 
ant, it  would  have  received  serious  consideration,  we  have  heretofore  sug- 
gested. Smith  V.  Insurance  Co.,  14  Allen,  836.  But  we  find  no  inconven- 
ience that  is  insuperable.  The  defendant  has  an  established  place  of  busi- 
ness in  this  commonwealth,  and  an  agent  to  receive  service  of  lawful  process. 
It  may  be  presumed  that  it  anticipates  that  the  profits  of  the  business  will 
compensate  for  the  inconvenience  of  being  held  to  answer,  and,  in  a  proper 
case,  to  account,  in  a  state  other  than  tl)at  to  which  it  owes  its  corporate  exist- 
ence. It  is  true  that  we  cannot  bring  the  officers  or  the  hooks  or  the  assets 
of  this  corporation  within  our  jurisdiction,  but  the  corporation  is  Itself  law- 
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fully  before  us.  We  shall  not  assume  that  It  will  neglect  any  order  that  we 
may  pass,  nor  indicate  how  such  order  may  be  enforced;  or,  if  it  cannot  be 
enforced,  bow  such  proceedings  may  be  had  that  the  plaintiff  may  be  indemni* 
fled  for  the  violation  of  the  contract  made  with  him. 

It  is  a  further  objection  tliat  the  case  requires  us  to  exercise  a  jurisdictioB 
over  the  corporation  in  its  corporate  functions,  in  the  matter  of  its  internal 
economy,  and  in  the  relations  existing  between  it  and  its  policy-holders. 
The  statute  under  which  this  corporation  is  subjected  to  the  service  of  proc- 
ess does  not,  it  is  true,  necessarily  bring  the  subject-matter  of  the  suit,  or  the 
remedy  sought,  within  the  jurisdiction  of  this  court;  nor  do  the  rights  and 
liabilities  of  parties,  under  local  laws,  of  nec^sity  follow  them  into  other 
jurisdictions.  Smith  v.  Insurance  Co.,  14  Allen,  336.  Did  the  inquiry 
before  us  concern  the  relation  between  the  defendant  corporation  and  its 
stockholders,  we  could  not  undertake  to  pass  upon  or  determine  it.  Nail  Co. 
V.  Springs  Co.,  142  Mass.  849;  7  N.  E.  Bep.  773.  Such  an  inquiry  is  to  be 
determined  by  the  local  tribunal.  Were  the  case  such  that  we  were  called 
upon  to  pass  any  order  directing  or  controlling  the  corporation  in  the  exercise 
of  its  corporate  duties,  we  have  no  such  jurisdiction  as  would  enable  us  to  do 
it.  The  subject-matter  would  not  be  within  our  province.  But  in  the  case 
at  bar  the  plaintiS  is  a  creditor,  and  not' a  member,  of  the  corporation.  He 
has  a  contract  with  it,  which  he  claims  the  corporation  has  not  fairly  per- 
formed.  There  is  no  question  of  its  internal  economy  involved,  as  when  the 
relation  between  Its  members  and  the  corporation  are  concerned.  If  it  has 
adopted  any  method  of  conducting  its  business  inconsistent  with  the  due  per- 
formance of  its  contract,  such  a  method  of  administration  will  not  deprive 
the  plaintiff  of  any  rights.  It  can  no  more  refuse  to  account  than  could  an 
individual  to  whom  plaintiff  intrusted  his  moneys  on  any  similar  contract. 
In  dealing  with  the  plaiutfl,  the  corporation  dealt  with  an  outside  party,  and 
only  the  relation  which  it  bears  tosuch  party  claiming  to  be  its  creditor  is  here 
Involved. 

The  question  whether,  if  the  defendant  is  to  account,  on  what  principles  it 
shall  do  so,  or  whether,  if  the  case  is  submitted  to  an  auditor  or  master,  it 
shall  be  so  submitted  by  an  order  which  shall  direct  it  how  the  account  shall 
be  taken,  have  not  been  discussed,  and  are  not  considered.  It  may  be  that 
further  evidence  may  be  required,  before  they  can  be  disposed  of,  than  has 
yet  been  taken.    Decree  for  account 
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(ua  III.  1) 

Tkb  AiTAROHisnrs'  Case.* 

Spies  and  othen  «.  Peoflb. 

(AQjrmM  Oovrt  of  TZKnoit.    September  14, 1887.) 

1.  OoirariRAOT— RxTOLonoHABT  SooiRT— UsB  or  Dthamitb  Bombs— HoRinB. 

Defendants,  members  of  a  revolutionary  society  which  had  for  years  publicly  sd- 
TOcated  the  overthrow  of  social  order  by  violent  methods,  convened  an  open-air 
meeting  in  a  poptiloos  city,  professedly  to  discuss  the  alleged  illegal  shooting  of 
certain  laborers  oy  the  police  on  thepreviousday,  bnt  really  to  propagate  anarchicai 
doctrines,  incite  the  laborers  to  revolt,  and  take  advantage  of  their  uprising  to  initi- 
ate a  massacre  (l)oftbeotilcer8  of  the  law;  and  (2>  ofall  those  interested  in  its  main- 
tenance. Explosive  bombs  of  a  peculiar  composition  vere  manufactured  and  dis- 
tributed-by  one  of  the  defendants  before  the  meeting,  and  incendiary  speeches  were 
made  at  the  meeting  by  others  of  them.  The  crowd  became  excited,  audi  on  the 
police  attempting  to  disperse  them,  a  borob'of  the  description  mentioned  was  ex- 
ploded, and  revolver  shots  fired,  killing  and  wounding  a  large  number  of  the  po- 
lice. It  was  conceded  that  no  one  of  tfae  defendants  threw  the  bomb  with  bis  own 
hands.  Hdd  that,  being  meniloers  of  an  unlawful  conspiracy  involving  the  use  of 
force  and  violence,  and  murder  having  resulted  as  thenatuml  ontoome  of  that  con- 
splracy,  each  of  the  defendants  was  goilty  of  murder.' 

L  8am»— What  ib. 

A  conspiracy  is  a  combination  of  two  or  more  persons  to  accomplish,  by  con- 
certed action,  some  criminal  or  unlawful  purpose,  or  some  purpose,  not  in  itself 
crimiual  or  unlawful,  by  criminal  or  unlawful  means. 

8.  Sams — Destrtiotzoii  or  Social  Ststem — Violkncb  and  Ahvs. 

Any  organization  for  the  propagation  of  theories  involving  the  destruction  of  the 
present  social  system,  and  thecommon  division  of  tbe  property  of  individuals,  and 
the  capital  which  has  been  produced  by  labor,  becomes  an  unlawful  conspiracy 
(1)  if  it  advocate  tbe  attainment  of  its  ends  by  violent  means ;  or  (2)  if,  in  violation 
of  the  militia  laws  of  any  state,  it  provides  for  the  formation  and  drilling  of  armed 
bodies  of  men  for  the  purpose  of  carrying  its  plana  into  efiect.' 

4.  Sakx— Act  in  Fcbthekaitoi  of  Cokspibaoy— fiBSPOiraiBiurr  or  Mevbkbs. 

Any  act  done  by  a  party  to  an  uniawftil  conspiracy,  in  furtherance  of  and  natn- 
rally  flowing  from  tbe  common  design.  Is  tbe  act  of  each  and  all  oftheconspirators, 
(1)  even  thongh  tbe  conspirator  who  did  tbe  act  cannot  be  identified;  or  (2)  though 
the  defendant  may  have  been  absent ;  or  (3)  though  the  act  charged  may  not  have 
been  arranged  for;  or  (4)  was  unauthorized  in  point  of  time,  place,  occasion,  or  in- 
struments ;  or  (6)  was  not  auticipated, — if  the  conspirators  either  did  or  ought  to  have 
anticipated  the  resnlt,  although  tbey  did  not  contemplate  the  means.* 

5.  Bams— QcBmom  ron  Jubt. 

Wbeiher  or  not  the  act  done  was  done  by  a  member  of  the  conspiracy,  and 
whether  or  not  it  naturally  flowed  from,  and  was  done  in  furtherance  of,  tbe  oom" 
mon  design,  are  questions  offset  for  the  jury. 
8.  Bake — Fbbson  CoKMirruie  Aor — iDENnricATioir  with  Cobsfibaot. 

A  person  who  commits  the  unlawful  act  which  results  in  the  death  of  the  mur- 
dered man  may  be  sulflciently  identified  by  evidence  as  a  member  or  agent  of  the 
conspiracy,  although  his  name  or  personal  description  cannot  be  given. 

7.  Samb— Throwibq  Bokb — Hembbb  or  ComriRAor. 

A  bomb  made  by  a  member  of  an  uniawftil  oonspiracy,  and  obtained  at  a  time 
and  place  when  and  whore  only  a  conspirator  could  have  obtained  it,  was  thrown 
flrom  among  a  nnmber  of  the  conspirators,  at  a  mating  convened  by  them,  in  pur- 
suance of  a  designed  attack  npon  the  authorities.  Held,  that  the  evidenoe  was  suf- 
ficient to  identify  the  thrower  as  a  member  of  tbe  conspiracy. 

8,  EviDEifCB— Pbika  Facib  Fsoor  or  Coicspibaot. 

The  conspiracy  may,  in  the  first  instance,  be  established  by  evidence  having  no 
relation  to  the  d^endants.  by  acts  of  diflbrent  persons  at  difTerent  times  and  places, 
by  tbe  writings  and  speeches  of  snch  persons,  or  by  any  other  dicamstances  which 
tend  to  prove  its  existence.* 

I  Edited  by  T.  K.  Bleakley,  Esq.,  of  the  aditoilal  staff  of  the  Natloiua  O^oxUft  By»- 
ton. 
'See  note  1  at  end  of  case 
'See  note  6  at  end  of  casaw 

*  See  note  8  at  end  of  case.    See  8  Sup.  Ct.  Bep.  81,  88. 
T.12ir.B.no.l6 — 55 
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9.  Sami — ADxiBBion  or  Cossfikatobs. 

Tbe  conspiracy  having  been  established  prima  fiuie,  any  act  or  declaratton  of  a 
member  thereof,  whether  a  defendant  or  not,  in  ibrtherance  of  tbe  common  design, 
is  evidence  against  all  the  defendanta.' 

10.  Sami— Declabatioks  ik  Fcrthebancb  or  C!oi(spikaot. 

After  u  conspiracy  is  established,  only  tbose  declarations  of  each  member  which 
are  in  furtherance  of  tbe  common  design  can  be  introduced  in  evidence  against  the 
other  members.  Declarations  that  are  merely  narrative  as  to  what  has  been  or 
will  be  done  are  incompetent,  except  as  against  tbe  defendant  making  them,  or  in 
wliose  presence  they  are  made.' 

11.  Same— Oroeb  or  AnMiBstos— Disobbtioh  or  Coubt. 

The  order  In  which  the  evidence  in  a  trial  for  conspiracy  shall  be  introduced  is 
largely  in  tbe  discretion  of  the  trial  judge.  Acts  or  declarations  of  one  of  the  de- 
fendants may  sometimes  be  admitted  in  evidence  before  sufficient  proof  of  the  con- 
spiracy has  been  given,  upon  the  prosecutor  undertaking  to  producf  such  proof 
subseguently.' 

12.  Same — Nkwspapbss,  SPBBCBia,  Bombs,  'Erto. 

Upon  the  trial  of  an  indictment  for  murder  againstmemben  of  an  unlawful  con- 
spiracy, newspaper  articles  written,  speeches  made,  and  incendiary  publications 
sol<l,  in  the  prosecution  of  its  designs,  and  bombs,  dynamite  cans,  explosive  ma- 
terials, and  weapons  proved  to  have  been  manufactured  and  owned  by  members  of 
it,  are  admissible  in  evidence  as  tending  to  show  the  nature  and  evil  design  of  the 
conspiracy,  and  its  incitements  to  crime.' 
IS.  Same — Letteb  to  Defxndamt. 

A  letter  written  to  oueoC  the  defendants,  by  a  person  jointly  interested  with  him  in 
the  supply  of  d^'namite  to  the  discontented  laboring  classes,  is.(l)  legitimate  material 
for  cross-exam mation,  where  the  defendant  tenders  himself  as  a  witness;  and,  (2) 
if  admitted  by  him  to  have  been  in  his  possession,  may  be  put  in  evidence,  in  the 
absence  of  direct  proof  that  he  answered  it,  if  from  its  terms  it  may  be  gathered 
that  he  invited  it,  or  evidence  can  be  adduced  that  he  acted  upon  it. 

14.  Same — Tistimohv  mot  on  Rbcobd. 

Where  a  document  offered  in  evidence  is  objected  to  on  tbe  ground  that  it  has 
been  forcibly  seized  upon  the  defendant's  premises,  without  a  search-warrant  or 
other  legal  process,  in  violation  of  the  fifth  amendment  of  the  federal  constitu- 
tion, and  of  article  2.  |  10,  of  the  Illinois  constitution  of  1870,  the  defendant  must 
substantiate  the  fact  ot  the  illegal  seizure  by  evidence,  and  place  it  upon  the  record, 
or  the  appellate  court  will  not  consider  the  objection. 

15.  UtlRDBB — Advice — Instiqation  to. 

Where  advice  to  murder  instigates  murder,  the  adviser  is  guilty,  even  if  tha  perpe- 
trator U  unknown,  and  even  though  tlie  advice  was  general  in  its  terms,  and  not  di- 
rected specifically  to  any  particular  act,  if  it  can  be  inferred  from  the  evidence  that 
the  act  was  ci\used  by  the  advice. 

16.  Sami — Indictment — Pbihcipal  and  Aocehsory. 

An  indictment  for  murder  against  a  number  of  co-defendants,  accessories  l>efor8 
the  fact,  is  good  under  the  Illinois  statute  (chapter  38,  div.  2,  fj  2, 3)  abolishing  the 
distinction  between  principal  and  accessory,  although  it  charge  all  tbe  defeudanli 
as  principals. 

17.  Same— .Pbinoipal  Known  ob  Unknown. 

In  an  indictment  for  murder  against  accessories  to  the  crime,  under  the  Illinois 
statute  providing  that  any  one  aiding,  abetting,  assisting,  advising,  or  encourag- 
ing tbe  perpetration  of  the  crime  shall  be  considered  as  principal,  and  punislied 
accordingly,  where  there  are  two  counts,  one  charging  the  principal  to  be  known, 
and  the  other  charging  him  to  be  unknown,  it  is  suthcient  if  either  count  is  sup- 
ported by  the  evidence.* 

18.  PoBLio  Meetino— Dispcssioif  BT  PoLioB— Killing  Poliob. 

The  killing  or  wounding  of  a  policeman,  even  when  acting  in  ezoeas  of  bis  au- 
thority in  dispersing  a  public  meeting^,  will  not  be  excused  on  the  ground  of  self- 
defense,  and  because  of  the  supposed  violation  of  the  rights  of  the  persons  compos- 
ing the  meeting. 

19.  AocDSRD  Aa  Witness — CBosa-ExAMZNATioir. 

A  defendant  offering  hiniself  as  a  witness  may  be  compelled,  on  cross-examina- 
tion, to  give  evidence  criminating  himself;'  and  his  evidence  may  be  considered  in 
the  light  of  his  position  as  accused,  and  his  interest  in  testifying.* 

'See  note  4  at  end  of  case. 
■See  note  2  at  end  of  case. 
'  See  note  V  at  end  of  case. 
*8ee  note  7  at  end  of  case. 
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20.  Impkaching  Witkbss — Kkowledqe  of  RKPUTAXiOJf — QuKsrrow  iob  Jcrt. 

A  witness  called  to  impeach  the  credibility  of  another  witness  ninst  state  (1)  that 
he  knows  the  reputation  Tor  trutti  and  veracity  of  the  person  impeached  among  his 
ueigbbors;  and  (2)  that  such  reputiition  is  bad.  The  question  is  one  entirely  for 
the  jury,  who  have  the  sole  right  to  judge  of  the  effectiveness  of  the  impeachment. 

21.  IhSTECCTIOKR — MdST  BB  CoKSTBTIBD  TOOETaEK. 

All  the  instructions  must  be  considered  together,  and  if  statements  made  incor- 
rectly in  some  are  properly  qualified  by  others,  so  that  all,  taken  together,  fairly 
present  the  law,  and  are  not  liable  to  misapprehension,  nor  calculated  to  mislead 
the  jury,  the  error  will  be  obviated. 

22.  Same— Ebbob  Cvbbd  bt  Svbsbqcbkt  Instbuctioh. 

An  iiistraction  which  Is  erroneous,  on  the  ground  that  the  jury  are  not  told  in  it 
that,  if  they  find  from  the  evidence  certain  facts,  they  may  come  to  a  certain  con- 
clusion, is  cured  by  an  liiiitruction  given  by  the  court  of  its  own  motion,  that  "the 
jury  must  determine  the  &ct8  and  the  truth  from  the  evidence,  and  from  that 
alone." 

2S.  Same — Mdsder — Sooialibth  akd  Commuhisis. 

Upon  the  trial  of  an  indictment  for  murder  against  members  of  a  revolution* 
ary  society,  where  the  act  charged  was  alleged  to  have  grown  out  of  their  an- 
archical designs,  a  request  for  an  instruction  containing  the  statement,  "  It  cannot 
be  material  •  •  •  that  defendants,  or  some  of  them,  are  or  may  be  socialists, 
communists,  or  anarchists,"  was  held  properly  refused. 

24.  Vebdict — iBSTHTjcnos  AS  TO  Form — Request  bt  Accused. 

If  it  be  desired  by  the  defendant  accused  of  a  crime  that  an  instruction  as  to  the 
form  of  verdict  for  the  lesser  otlense  l^e  given,  it  is  his  duty  to  prepare  and  ask  for 
such  an  instruction ;  and,  failing  to  avail  hinisell  of  that  right,  he  is  in  no  position 
to  complain.    Daca/  v.  People,  (111.)  6  N.  £.  Kep.  165,  followed. 

25.  Heasohable  Doubt. 

In  a  trial  for  murder,  an  instruction  to  the  jury,  upon  the  subject  of  reasonable 
doubt,  is  not  erroneous  on  the  ground  that  it  contains  the  words,  "  Yon  are  not  at 
liberty  tq  disbelieve  as  jnrors,  if  from  the  evidence  you  t>elieve  as  men." 

SB.  Same. 

Keasonable  doubt,  to  justify  the  acquittal  of  a  defendant,  must  be  such  as,  if  in- 
terposed in  the  graver  transactions  of  life,  would  cause  a  reasonable  and  prudent 
man  to  pause,  aud  luust  arise  from  a  candid  aud  impartial  investigation  of  the  evi- 
dence. 

37.  Jury — Jvnxjxa  or  Law,  and  Fact. 

An  instruction  that  "if  the  jury  disregard  the  instructions  of  the  court,  they  mgst 
be  prepared  to  say  upon  their  oaths  that  they  know  the  law  better  than  the  court, 
but  that  before  doing  so  it  is  their  duty  to  reflect  whether  from  their  study  and  ex- 
perience they  are  better  qualihed  than  the  court  to  judge  of  the  law,"  is  not  in  con- 
llict  with  the  Illinois  statute,  providing  that  "juries  in  all  criminal  cases  shall  be 
judges  of  the  law  and  fact,"  and  is  not  erroneous. 

28.  Same — Ofihions  Formed— Newspapbbs  and  Kumobs— Impartial  Jubt. 

Bev.  St.  111.  e.  78,  1 14,  providing  that  a  juror  shall  not  bedisqualilied  because  he 
has  formed  an  opinion  based  upon  rumor,  or  upon  newspaper  statements  about 
the  truth  of  which  he  has  expressed  no  opinion,  if  upon  oath  lie  states  that  he  be- 
lieves he  can  fairly  and  impartially  render  a  verdict  in  accordance  with  the  law  and 
the  evidence,  does  notviolate  section  9,  art.  2,  Const.  111.,  which  guaranties  to  the  ac- 
cused party  in  every  criminal  prosecution  "a  speedy  public  trial  by  an  impartial 
jvry." 

29.  Same — Fbejudioe  aqainbt  Socialists  and  Communists. 

A  prejudice  against  socialists,  communists,  and  anarchists  Is  nothing  more  than 
a  prejudice  against  crime,  which  would  not  forcea  jury  to  prejudge  an  innocent  and 
honest  man,  and  would  not,  therefore,  disqualify  a  juror. 

80.  Samb — Pbejudicb — ArnDATiis  or  Conduct  before  Tbiat,. 

Upon  a  motion  for  a  new  trial,  on  the  ground  of  the  incompetency  of  jurors  for 
prejudice,  the  verdict  will  not  be  set  aside  upon  mere  ex  parte  affidavits  as  to  ex- 
pressions alleged  to  have  been  made  use  of  by  the  jurors  before  they  were  sum- 
moned to  act  as  such.    Hvghe*  v.  People,  (111.)  6  N.  E.  Rep.  55,  followed. 

81.  Same — Cballbnoes  ros  Cause — Pebbmpiobt  CaALLSHOES. 

Errors  committed  in  the  lower  court,  in  overruling  defendants'  challenges  for 
cause  to  jurors,  are  not  grounds  for  reversal,  unless  It  be  shown  that  an  objection- 
•ble  juror  was  forced  upon  them,  and  put  upon  the  case,  after  they  bad  exhausted 
their  peremptory  challenges. 
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82.  Sakb— Pahku  or  Tova. 

Under  Rev.  St.  111.  e.  78,  ?  21,  providing  "thst  the  Jniy  shall  be  passed  anon  and 
accepted  in  panels  of  fonr  by  the  parties,  commencing  with  the  plaintiff,"  thestate, 
in  a  trial  for  murder,  is  not  called  npon  to  tender  the  defeadsnts  a  second  panel 
before  the  defendants  tender  it  back  four. 

83.  Same — Numbrb  or  Fekemptoby  Challxkobb. 

Where  ei(;ht  defendants,  indicted  for  murder,  aggregate  the  peremptory  chal- 
lenges to  which  they  are  entitled  under  Rev.  St.  111.  c.  38,  }  432,  tlius  obtaining  160 
Xieremptory  challenges,  the  state  is  entitled  to  the  like  namber. 

84.  Sbparati  Triaus — Joint  iRDicrMEirT — Discbetioit  or  Tbial  Ooubt. 

Where  several  defendants  are  fointly  indicted,  the  granting  or  refusing  of  sepa- 
rate trials  is  entirely  a  matter  of  discretion  with  the  trial  cour^  and,  unless  there  is 
some  abate  of  that  discretion,  error  cannot  be  assigned  on  tbegrooudof  the  court's 
refusal. 

Error  to  criminal  court.  Cook  county. 

The  defendants  August  Spies,  Michael  Schwab,  Samnel  Fielden,  Albert  B. 
Parsons,  Adolpli  Fischer,  George  Engel,  Louis  Lingg,  and  Oscar  W.  Neebe, 
were  tried  for  the  murder  of  Mathias  J.  Degan  on  May  4,  1886,  in  the  city 
of  Chicago,  and  found  guilty;  Neebe  being  sentenced  to  imprisonment  in  the 
penitentiary  for  15  years,  and  the  other  prisoners  being  sentenced  to  death. 

The  evidence  against  tbedefendants  showed  that,  for  a  number  of  years,  there 
had  existed  in  Cliicago  a  branch  of  a  society  variously  known  as  the  "Interna- 
tional Association  of  Workingmen;"  the"InternationaIArbeiter  Association;" 
the  "International,"  orthe  "I.  A.  A."  The  general  object  of  this  society  is  the 
destruction  of  the  present  system  under  which  property  is  owned  by  individ- 
uals, and  the  common  division  of  all  capital  which  Jias  been  produced  by 
labor.  This  result  admittedly  can  only  be  attained  by  force  and  terrorism. 
The  way  to  its  attainment  leads  "through  the  crimes  of  robbery,  theft,  and 
violence,  to  the  destruction  of  the  existing  system  of  social  order,  and  of  all 
the  laws  and  institutions  upon  which  the  system  is  based." 

In  1885-86  the  Chicago  branch  of  this  association  was  divided  into  "groups," 
some  of  them  self-governing,  others  sending  delegates  to  a  central  committM. 
The  groups  were  divided  into  armed  and  unarin^  sections;  the  former  regu- 
larly meeting  fur  drill  and  instruction  in  the  use  of  arms.  They  were  under 
the  control  of  an  armed  socialistic  organization  called  the  "Lehr  und  Wetur 
Verein,"  whose  members  were  all  members  of  the  "International"  groups, 
but  of  a  higher  rank  and  greater  perfection  in  the  use  of  weapons.  Altogether, 
at  the  period  referred  to,  there  were  some  3,000  armed  socialists  in  the  city. 

The  association  also  controlled  three  newspapers,  through  the  medium  of 
which  its  doctrines  were  propagated.  The  organ  of  the  German-speaking 
groups  was  known  as  the  "  Arbeiter  Zeitung,"  which  was  published  and  had  its 
oQlce  and  editorial  rooms  in  the  building  No.  107  Fifth  avenue.  It  was  owned 
by  a  corporation,  was  printed  in  the  German  language,  and  had,  besides  its 
daily  issue,  a  Sunday  edition,  called  "Die  Fackel,"  and  a  weekly  edition  called 
"Der  Vorbote."  Its  circulation  was  alwut  3,600.  The  general  committee 
of  the  association  met  at  its  rooms,  which  were  also  the  headquarters  of  a 
Bureau  of  Information  operated  by  the  organization.  The  organ  of  the 
English-speaking  groups  was  the  "Alarm,"  published  in  the  same  building, 
having  a  circulation  of  about  2,000,  and  first  issued  as  a  weekly  and  then  as 
a  semi-monthly  paper.  All  bills  for  its  printing  were  paid  by  the  Arbeiter 
Zeitung.  Another  newspaper,  called  the  "Anarchist,"  was  founded  in  Jan- 
uary or  February,  1886,  by  three  of  the  groups,  who  thought  the  Arbeitw 
Zeitung  not  sufficiently  outspoken  in  its  anarchical  views. 

The  defendants  were  all  intimately  connected  with  the  association,  and  act- 
ively engaged  in  its  work.  They  were  all  members  of  one  or  other  of  the 
groups,  and  of  the  central  committee.  Spies  was  the  superintendent  and 
chief  editor  of  the  Arbeiter  Zeitung,  and  a  manager  of  the  Bureau  of  Infor- 
mation.  Schwab  was  his  co-editor.   Neebe  was  the  next  most  active  man  con- 
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nected  with  It.  Fischer  was  the  head  foreman  printer.  Parsons  was  the  ed- 
itor of  the  AlnriB,  and  a  manager  of  tlie  Bureau  of  Information.  Engel  was 
the  editor  of  the  Anarchist.  Most  of  the  defendants  held  stock  in  one  or  other 
of  the  newspapers.  Lingg  was  actively  engaged  in  tlie  preparation  of  ex- 
plosives and  explosive  weapons  for  use  by  the  members  of  the  armed  groups 
of  the  association. 

The  principles  of  the  International,  and  the  manner  in  which  they  were 
propagated  by  the  defendants,  may  be  gathered  from  the  extracts  collated  by 
the  eminent  judge  who  prepared  the  opinion,  and  which  are  contained  in  the 
statement  preceding  it.  Attention  may,  however,  be  particularly  directed 
to  (1)  the  so-called  "Platform"  of  the  International;  (2)  "Bakunin's  Ground- 
work for  the  Social  Revolution,"  a  document  published  in  the  Alarm,  pur- 
porting to  be  a  code  of  ethics  and  a  manual  of  tactics  for  the  members  of  the 
association,  but  really  "as  cold-blooded,  wicked,  and  diabolical  an  article  as 
was  ever  conceived  or  penned;"  and  (S)  Johann  Most's  "Science  of  Bevolu- 
tionary  War.  Manual  for  Instruction  in  the  Use  and  Preparation  of  Nitro* 
Glycerine,  Dynamite,  Gun-Cotton,  Fulminating  Merenry,  Bombs,  Fuses, 
Poisons,  etc." 

During  1885-86  the  defendants  were  unceasing  in  their  dissemination  of 
revolutionary  literature.  Xhey  persistently  advised  the  workingmen  to  arm 
themselves  for  a  conflict  with  the  capitalists,  police,  and  militia.  They  gave 
the  most  complete  instructions  for  the  manufacture  and  use  of  pernicious  and 
destructive  weapons.  They  were  proved  4o  have  been  in  possession  of  spec- 
imens of  the  weapons  themselves.  They  manufactured  and  experimented 
with  explosives.  ■  They  advocated  through  the  press  and  by  speech,  in  publio 
and  in  private,  the  doctrines  wliich  they  held,  and  the  methods  by  which  they 
proposed  to  carry  them  into  elTect. 

It  was  the  intention  of  the  defendants,  and  otiiers  connected  with  the  asso- 
ciation, that  the  revolution  which  it  wtis  their  object  to  bring  about,  should 
take  place  on  May  1,  1886.  On  that  day  the  workingmen,  not  only  in  Chicago, 
but  throughout  the  nation,  intended  to  initiate  the  eight-hour  movement. 
There  were  in  Chicago  alone,  large  numbers  of  workingmen  on  strike,  who 
were  laboring  under  great  excitement,  and,  by  taking  advantage  of  their  dis- 
content and  disaffection,  the  defendants  hoped  to  bring  about  a  general  conflict 
between  labor  and  capital. 

As  the  time  approached,  the  agitation  became  more  violent.  The  flrst  of 
May,  however,  passed.  On  Sunday,  May  2d,  there  reappeared  in  Die  Fackel 
an  article  describing  the  condition  of  the  eight-hour  movement,  and  declaring 
that  the  movement  must  culminate  by  Monday  or  Tuesday  or  all  would  be 
lost.  On  the  same  day  a  meeting  of  a  company  of  the  Lehr  und  Wehr  Yerein 
and  one  of  the  armed  groups  waa  held,  at  which  Engel  and  Fischer  were  pres- 
ent, and  a  plan  was  tliere  suggested  by  Engel,  and  adopted,  that  whenever  it 
should  come  to  a  conflict  between  the  police  and  the  groups,  bombs  should 
be  thrown  into  the  police  stations,  and  the  police  sliot  down  as  they  came  out; 
proceeding  in  that  way  until  they  arrived  at  the  heart  of  the  city. 

On  Monday,  May  Sd,  the  defendant  Spies  attended  a  meeting  of  the  Lum- 
ber-Shovers'  Union,  near  a  factory  known  as  "McCormick's  Factory;"  the 
men  from  which  were  on  strike,  and  in  which  a  number  of  non-union  men 
had  been  employed  in  place  of  the  strikers.  The  meeting  was  called  solely 
for  the  lumbier^hovers,  and  to  consider  negotiations  by  them  for  an  am- 
icable settlement  of  the  difficulty  with  tiieir  employers.  Spies  and  another 
socialist  made  violent  speeches,  and  aroused  the  passions  of  the  crowd  to 
fighting  pitch.  The  non-union  men  employed  in  the  factory,  upon  leaving 
work,  were  pelted  with  stones.  The  police  were  called  and  a  conflict  ensued, 
in  which  both  sides  used  revolvers  and  stones.  Spies  left  before  the  result  of 
the  flght  was  known,  and  immediately  published,  in  German  and  English,  an 
loflammstory  circular  calling  upon  the  workingmen  to  arm,  and  revenge  the 
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murder  of  six  of  their  brethren  by  the  police.  This  circular  was  printed  in 
the  Arbeiter  Zeitung  oface  and  extensively  circulated  throughout  the  city. 
The  defendant  Neebe  himself  distributed  a  number  of  the  circulars. 

On  the  same  day  there  had  appeared  in  the  "Letter-Box"  of  the  Arbeiter 

Zeitung  the  sign  "  Y Komme  Montag  Abend."  (  Y. — Come  Monday  night.) 

This  was  the  usual  signal  calling  upon  the  armed  sections  of  the  groups,  and 
the  members  of  the  Lehr  and  Wehr  Verein,  to  meet  at  a  place  called  "Greif's 
Hall,"  54  West  Lake  street.  Some  70  or  80  of  them  attended.  Engel  and 
Pischer  were  present.  There  is  evidence  that  Lingg  was  also  present,  al- 
though this  was  stoutly  denied.  He  was,  however,  proved  to  have  known  the 
purposeof  the  meeting,  and  the  resolutions  arrived  at.  The  meeting  was  secret. 
Spies'  "Revenge  Circular"  was  distributed.  The  plan  for  the  destruction  of 
the  police  and  militia,  suggested  by  Engel  at  the  former  meeting,  was  dis- 
cussed and  adopted.  Its  details  were  to  be  communicated  to  absent  members, 
and,  as  one  Schnaulielt  suggested,  to  comrades  in  other  towns.  The  signal 
for  the  inauguration  of  the  attacks  upon  the  police  was  to  be  the  publica- 
tion of  the  German  word  "Ruhel"  (Peace!)  in  the  letter-box  column  of  the  Ar- 
beiter Zeitung.  A  meeting  of  workingmen,  at  which  it  was  expected  that  25,000 
would  be  present,  was  arranged  to  be  called  by  circular  for  the  next  evening, 
and  from  this  the  Internationals  hoped  to  gain  considerable  accessions.  The 
Market  square  was  suggested  as  the  place  of  meeting,  but  Fischer  said  that 
"was  a  mouse-trap,"  and  on  his  suggestion  it  was  determined  to  iiold  it  in  the 
Haymarket.  Notice  of  any  disturbance  was  to  be  immediately  conveyed  to  the 
distributed  groups  of  armed  men,  who  would  thereupon  march  inwards.  The 
duties  of  convening  the  mass  meeeting  of  workingmen,  publishing  the  sig- 
nal "Ruhel"  for  the  general  uprising,  and  conveying  intimations  of  dis- 
turbance to  the  armed  f  roups,  were  intrusted  to  the  same  committee. 

The  next  morning,  Tuesday,  May  4,  1886,  the  word  "liuhel"  appeared  in 
the  Arbeiter  Zeitung  In  heavy  type,  and  underscored.  Spies  wrote  the  in- 
struction for  this  insertion.  Fisclier  wrote  a  circular  headed,  "Attention, 
Workingmen!"  calling  a  mass-meeting  for  7:30  that  evening,  to  denounce 
the  police,  and  concluding,  "Workingmen,  arm  yourselves,  and  appear  in  full 
force, "  signed  "  The  Executive  Committee.  "  This  circular  was  afterwards 
changed  by  striking  out  the  appesil  to  arm.  Tliat  morning  there  also  ap- 
peared in  the  Arbeiter  Zeitung  an  article  headed  "Blood,"  written  by  Spies, 
describing  the  riot  at  McCormick's  factory,  and  containing  the  significant 
sentence  that  "  if  the  rioters  had  been  provided  with  good  weapons,  and  one 
jingle  dynamite  bomb,  not  one  of  the  murderers  [police]  toould  have  escaped 
his  well-merited  fate." 

The  word  "Kuhe!"  in  a  German  paper  would,  however,  not  be  notice  to  the 
armed  members  of  the  American  Group,  of  which  Parsons  was  one.  Their 
paper,  the  Alarm,  was  at  this  time  published  only  every  half  month,  and  so 
Parsons  wrote  and  inserted  in  one  of  tlie  afternoon  English  papers,  at  the 
same  time  as  the  appearance  of  the  word  "Kuhe!"  the  following  notice: 
"American  group  meets  to-night,  Tuesday,  107  Fifth  avenue.  Important 
business.  Every  member  should  attend.  7:30  o'clock,  sharp.  Agitation 
Committee."  The  meeting  was  held  accordingly,  at  the  office  of  t?u  Arbeiter 
Zeitung.  Parsons,  Fielden,  and  Schwab,  with  anumber  of  others,  were  pres- 
ent. So  far  as  is  known,  this  is  the  only  meeting  of  the  armed  section  of  the 
American  group  ever  held  at  that  place.  From  this  meeting  the  members 
were  called  by  messenger  to  the  Haymarket 

Some  six  weeks  or  two  months  prior  to  the  fourth  of  May,  1886,  Lingg  had 
been  Intrusted  by  some  members  of  the  armed  groups  with  money  to  pur- 
chase dynamite,  with  which  they  were  to  experiment.  About  the  same  time 
he  brought  a  bomb  and  dynamite  to  the  house  of  a  person  named  Seliger,  with 
whom  he  was  boarding,  and  began  to  cast  and  make  shells.  From  that  time 
onward  he  had  the  material  in  bis  possession  for  the  manufacture  of  bombs.  On 
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the  fourth  of  May  he  and  several  other  workmen,  including  Seliger,  and  others 
who  had  been  present  at  the  meeting  at  Greif 's  Hall,  were  busily  engaged  in 
malting  and  filling  them.  Lingg  told  Seliger  that  "tAe  bombs  had  to  be  fin- 
ished that  evening;  that  it  was  good  fodder  for  capitalists  and  police." 
Some  of  the  bombs  \vere  taken  away  that  day  by  members  of  the  association, 
but  the  bulk  of  them  were  not  ready  till  7:30,  and  were  not  distributed  until 
later.  When  they  were  ready  Ungg  and  Seliger  took  a  valise  filled  with  them 
to  a  place  known  as  "NefE's  Hall,"  a  meeting  place  of  different  anarchistic 
organizations,  and  placed  it  in  a  passage-way  leading  to  the  back,  where  from 
time  to  time  persons  came  and  obtained  them.  Lingg  and  Seliger  left  the 
hall,  but  after  leaving,  Lingg  became  greatly  excited  at  seeing  a  patrol  wagon 
pass,  and  would  then  have  thrown  a  bumb  into  It,  but  bad  no  Ught,  and  be- 
fore one  could  be  obtained  the  wagon  had  passed. 

Tlie  mass-meeting  was  not  held  at  the  Haymarket  as  originally  proposed, 
but  in  a  street  called  "DesFlaines  Street,"  leading  from  the  square,  and  on 
the  further  side  of,  but  close  to  the  end  of,  an  alley  called  "  Crane's  Alley, "  with 
which  other  alleys  communicated.  A  wagon  was  drawn  up  in  the  shadow  of 
a  large  closed  and  unlighted  building,  and  some  boxes  were  placed  on  the 
sidewalk  between  the  alley  and  the  square,  furnishing  a  further  screen  from 
observation.  On  the  further  side  of  the  wagon  from  the  square,  and  close 
at  hand,  were  several  gathering  places  of  workingmen;  particularly  one 
known  as  "Zepf's  Hall, "only  a  very  few  yards  away.  Besides  the  defend- 
ants Spies,  Parsons,  Fielden,.  and  Fischer,  some  of  those  who  had  assisted 
Lingg  in  the  manufacture  of  the  bombs  were  present.  Lingg  is  alleged  to 
have  been  absent,  but  later  on  in  the  evening  he  manifested  great  anxiety  to 
know  what  had  taken  place.  Schwab  alleged  he  was  absent,  but  he  only  left 
to  address  another  meeting  of  striking  workingmen  at  a  little  distance,  some 
of  whom  were  probably  afterwards  present  at  the  Haymarket.  Armed  men 
met  in  groups  at  various  places  in  the  city,  and  reports  were  from  time  to 
time  conveyed  to  them  from  the  Haymarket.  From  1,000  to  2,000  work- 
ingmen were  present,  and  these,  during  the  early  portion  of  the  meeting, 
were  dispersed  in  small  groups  about  the  Haymarket.  Several  citizens,  r»- 
porters,  and  policemen  in  plain  clothes  were  moving  round  among  them. 

Spies  did  not  oUl  the  meeting  to  order  until  a  little  after  9.  He  spoke  first, 
giving  his  version  of  the  McCormick  riot,  and  attacking  in  violent  language 
the  capitalists  and  the  police.  Parsons  followed  in  a  still  more  violent  strain, 
repeatedly  calling  upon  the  crowd  to  arm  themselves.  Those  in  the  immedi- 
ate vicinity  of  the  wagon  became  increasingly  excited,  until  when  Fielden,  in 
the  course  of  his  speech,  called  on  them  to  "kill  the  law,  to  stab  it,  to  throttle 
it,  or  it  would  throttle  them,"  his  words  were  reported  to  the  inspector  of  the 
Des  PJaines  street  police  station,  where,  in  expectation  of  a  disturbance,  three 
patrol  wagons  and  a  large  body  of  police  had  been  kept  in  readiness.  They 
at  once  moved  upon  the  crowd.  As  they  advanced,  the  word  "  blood-hounds," 
and  exhortations  to  the  mob  to  "do  their  duty,"  were  heard  from  the  direction 
of  the  wagon.  Those  in  chargeof  the  police  ordered  the  crowd,  "in  the  name 
of  the  people  of  the  state  of  Illinois,  quietly  and  peaceably  to  disperse." 
Fielden  replied,  as  he  was  stepping  down  from  the  wagon:  "We  are  peace- 
able." Whether  the  expression  had  reference  to  the  signal  "Buhe!"  (other- 
wise "Peacel")  or  was  an  honest  declaration  that  the  speaker  believeid  that 
the  intention  of  the  meeting  was  "peaceable,"  was  one  of  the  controverted 
questions.  Almost  simultaneously,  however,  with  Fielden's  utterance,  a 
bomb  was  thrown  from  behind  the  wagon,  and  exploded  among  the  police, 
seeming  to  level  to  the  ground  two  whole  divisions.  Revolver  shots  were 
simultaneously  fired  into  them  from  the  crowd  on  both  sides  of  the  street. 
There  was  strong  evidence  that  Fielden  himself  fired  several  shots  from  be- 
hind the  wagon  into  the  advancing  force.  As  a  result  of  the  riot  66  of  the 
police  were  more  or  less  dangerously  wouuded,  chiefly  by  pieces  of  the  bombi 
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several  of  them,  and  among  them  Mathlas  J.  Degan,  of  whose  murder  the 
defendants  are  accused,  dying  shortly  afterwards. 

Evidence  was  given,  on  behalf  of  the  state,  that  when  Spies  got  up  on  the 
wagon  he  asked  for  Parsons,  who  was  not  there.  He  then  got  down  again 
and  met  Schwab.  After  a  little  conversation  in  Crane's  alley,  in  which  it  is 
Bworn  the  words  "pistols"  and  "police"  were  used,  coupled  with  a  question 
by  Spies,  "Do  you  think  one  is  enough?"  which  is  suggested  to  have  referred 
to  a  bomb,  both  left,  but  returned  after  a  while,and  Schwab  said:  "Now,  if 
they  come,  we  will  give  it  to  them;"  and  Spies  replied,  "He  didn't  think  they 
would  bother  him,  because  they  were  afraid."  Just  afterwards,  close  to 
Crane's  alley,  they  met  a  third  party  ..sworn  to  have  been  Schnaubelt,  Schwab's 
brother-in-law,  who  had  been  present  at  the  Monday  evening  meeting  at 
Greif's  Hall.  Something  was  handed  by  Spies  to  Schnaubelt.  Spies  gut  on 
the  wagon,  and  Schnaubelt  sat  on  it,  and  the  meeting  proceeded.  When  the 
cry,  "Here  come  the  policel"  was  heard,  Schnaubelt  and  others  were  standing 
in  the  alley,  and  Spies  came  from  the  wagon,  lit  a  match,  and  touched  off  the 
bomb  in  the  hand  of  Schnaubelt, 'who  then  took  two  or  three  steps  forward, 
and  threw  it  among  the  police.  All  this  was,  of  course,  strongly  contro- 
verted by  the  defense. 

The  evidence  identiSed  the  exploded  bomb  as  one  of  those  manufactured  by 
Lingg.  Witnesses  were  called  who  had  seen  it  passing  through  the  air  with 
its  fuse  lit.  Portions  of  it  were  taken  from  the  injured  persons  and  exam- 
ined. It  was  shown  to  have  been  round,  of  composite  metal,  fitted  with  a 
projecting  fuse,  and  fastened  with  a  screw-bolt  aud  nut.  It  was  identical 
also  in  construction  with  bombs  which  had  been  seen  in  possession  of  others 
of  the  defendants. 

About  11  o'clock  that  evening  Lingg  was  in  Neff's  Hall,  when  one  Her- 
mann, who  had  been  at  the  Hay  market,  accused  him  of  being  "the  fault  of  it 
all;"  and,  on  his  going  home  with  Seliger,  Lingg  made  the  remark  that  he 
"was  even  now  scolded — chided — for  the  work  he  had  done." 

On  the  morning  of  the  fifth  of  May,  Spies,  Schwab,  Fischer,  and  Neebe 
were'  arrested  at  the  office  of  the  Arbeiter  Zeitung.  Fischer  wore  a  belt  and 
sheath  with  the  brass  buckle  of  the  Lehr  und  Wehr  Verein  upon  it.  He  had 
a  sharpened  file  and  a  loaded  revolver  in  the  belt,  and  a  perft;ctly  new  fulmi- 
nating cap,  and  some  revolver  cartridges  in  his  pockets.  He  said  he  got  the 
fulminating  cap  from  a  man  in  front  of  the  Arbeiter  Zeitung  office  some  three 
months  before.  In  Spies'  desk  were  found  i  large  revolver,  a  coil  of  fuse, 
two  bars  of  dynamite,  and  a  box  of  fulminating  caps.  In  other  of  the  offices 
were  found  a  number  of  revolutionary  banners ;  a  package  of  dynamite,  which 
Keebe  at  first  said  was  something  "to  clean  type;"  copies  of  the  "Bevenge" 
and  Haymarket  circulars;  and  other  manuscripts,  in  tlie  handwriting  of  Spies 
or  Schwab,  including  that  of  the  word  "Ruhel"  At  Neebe's  house  were 
found  a  revolver,  sword,  breech-loading  gun,  and  red  flag.  Five  of  the 
chambers  of  the  revolver  had  been  Qred.  Lingg  was  arrested  on  the  four- 
teenth of  May,  after  a  violent  struggle.  In  the  rooms  which  he  had  occupied 
were  found  several  round  and  gas-pipe  bombs,  lead,  composite  metal,  bolts,  a 
casting  ladle  and  other  tools,  a  loaded  Remington  riQe,  and  a  revolver.  In 
the  alley  beside  a  house  in  which  he  had  lived  was  found  concealed  a  quan- 
tity of  lead  piping;  and  bombs,  fire-cans,  and  fuse  were  also  found  concealed 
in  various  localities  in  the  city,  where  they  had  been  deposited  by  him  or  his 
associates. 

Upon  the  whole  of  the  evidence,  only  four  points  appear  to  have  been  seriously 
in  dispute:  (1)  Whetherthepoliceorthecrowd  fired  first;  f2)  whether  or  nci 
menacing  expressions  were  used  as  the  police  advanced;  (3)  whether  or  not 
Fielden  fired  from  behind  the  wagon;  and  (4)  whether  the  bomb  was  lit  and 
thrown  by  Spies  and  Schnaubelt,  or  by  other  persons.  The  precise  manner 
in  which  the  jury  determined  these  questions,  or  whether  they  assigned  them 
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any  weight  or  not,  need  not  be  inquired  into.  However  they  had  been  deter- 
mined, it  seems  that  they  could  not  have  affected  the  result.  The  evidence 
showed  that  Degan  and  others  had  been  killed  by  the  explosion  of  a  bomb, 
manufactured  by  a  member  of  an  unlawful  conspiracy,  which  bomb  was 
obtained  by  some  member  or  agent  of  that  conspiracy  at  a  place  where,  and 
at  a  time  when,  he  only  could  have  obtained  it,  and  which  was  tlirown  by 
him  at  a  meeting  convened  by  the  conspiracy,  from  among  a  number  of  per- 
sons  belonging  to  it,  and  as  part  of  an  attack  planned  by  them.  Upon  this 
evidence  the  jury  were  justified  in  finding  each  of  the  defendants  guilty  of 
murder,  and  the  learned  judge  who  has  reviewed  the  evidence  in  detail  has 
sustained  their  verdict. 


The  following  are  the  extracts  and  the  instructions  collated  by  Magb0- 
D£B,  J.,  and  referred  to  and  commented  upon  in  Iiis  opinion: 

Extracts  from  articles  which  appeared  in  the  Arbeiter  Zeitung  under  the 
following  dates: 

February  28, 1885.  "The  already  approaching  revolution  promises  to  be 
much  grander  and  more  terrible  than  that  at  the  close  of  the  last  century, 
which  only  broke  out  in  one  country.  The  common  revolution  will  be  gen- 
eral, for  it  makes  itself  already  felt  everywhere  and  generally.  It  will  de- 
mand more  sacrifices,  for  the  number  of  those  over  whom  we  have  to  sit  in 
judgment  is  now  much  greater  than  that  of  the  last  century." 

March  2. 1885.  "Our  censure  is  not  directed  only  against  the  workingmen 
of  Philadelphia;  it  strikes  especially  and  in  much  higher  degree  those  dirty 
souls  who  carry  on  as  a  business  the  quieting  of  the  working  class  under  idle 
promises  of  reform  In  the  near  future.  *  «  *  That  thing  could  not  have 
happened  in  Chicago  without  placing  for  exhibition  on  the  telegraph  wires  and 
cornices  of  houses  a  dozen  of  cadavers  of  policemen  in  pieces  for  each  broken 
skull  of  a  workman.  And  this  is  due  solely  and  purely  to  the  revolutionary 
propagatida  carried  on  ?iere.  •  •  •  (We  wonder)  whether  the  working 
men  of  Chicago  will  take  a  lesson  from  this  occurrence,  and  will  at  last  sup- 
ply themselves  with  weapons,  dynamite,  and  prussic  acid  as  far  as  that  has 
not  been  done  yet. " 

March  11,  1885.  "The  community  will  soon  have  to  decide  whether  to  be 
or  not  to  be;  either  the  police  must  be,  and  then  the  community  cannot  be;  or 
the  community  must  be,  and  then  the  police  cannot  be.  One  only  of  the  two 
is  possible." 

March  16. 1885.  "In  all  revolutionary  action,  three  different  epochs  of 
time  are  to  be  distinguished, — first,  the  portion  of  a  preparation  for  an  action ; 
then  the  moment  of  the  action  itself,  and,  finally,  that  portion  of  time  which 
follows  the  deed.  All  these  portions  of  time  are  to  be  considered,  one  after 
another.  In  the  first  place  a  revolutionary  action  should  succeed.  Then  as 
little  as  possible  ought  to  be  sacrificed,  that  is,  in  other  words,  the  danger  of 
discovery  ought  to  be  weakened  as  much  as  possible,  and,  if  it  can  be,  should 
be  reduced  to  naught.  This  calls  for  one  of  the  most  important  tactical  prin- 
ciples, which  briefly  might  he  formulated  in  the  words:  Saving  of  the  com- 
batants. All  this  constrains  us  to  no  further  explain  the  measures  of  organ- 
ization and  tactics  which  must  be  taken  into  consideration  in  such  an  action. 
Mention  was  made  of  the  danger  of  discovery.  That  is,  in  fact,  present  in 
all  three  of  the  periods  of  the  conflict.  This  danger  is  imminent  inthe  prep- 
aration of  the  action  itself,  gad,  finally,  after  the  completion  thereof.  The 
question  is,  now,  how  can  it  be  met?  It  we  view  the  difTerent  phases  of  the 
development  of  a  deed,  we  have,  first,  the  time  of  preparation.  It  is  easily 
comprehensible  for  everybody  that-tfae  danger  of  discovery  is  the  greater  the 
more  numerous  the  mass  of  people  or  the  group  is  which  contemplates  a  deed. 
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and  vice  versa.  On  the  other  hand,  the  threatening  danger  approaches  the 
closer  the  better  the  acting  persons  are  known  to  the  authorities  of  the  place 
of  action,  and  vice  oe7'sa.  Holding  fast  to  this,  the  following  results:  In  the 
commission  of  a  deed,  a  comrade  who  does  not  live  at  the  place  of  action — 
that  is,  a  comrade  of  some  other  place — ought,  if  possibility  admits,  to  par- 
ticipate in  the  action ;  or,  formulated  differently,  a  revolutionary  deed  ought 
to  be  enacted  where  one  is  not  known.  A  further  conclusion  which  may  be 
drawn  from  what  was  mentioned  is  this:  Whoever  is  willing  to  execute  a 
deed  has,  in  ttie  firet  place,  to  put  the  question  to  himself  whether  be  is  able 
or  not  to  carry  out  the  action  by  himself.  It  the  former  is  the  case,  let  him 
absolutely  initiate  no  one  into  the  matter,  and  let  him  act  alone;  but  if  that 
is  not  the  case,  then  let  him  look  with  the  greatest  care,  for  just  as  many  fel- 
lows he  must  have  absolutely,  not  one  more  nor  less.  With  these  let  him 
unite  himself  to  a  fighting  group.  The  founding  of  special  groups  of  action  or 
for  war  is  an  absolute  necessity.  If  it  were  attempted  to  make  use  of  an  ex- 
isting group  to  effect  an  action,  discovery  of  the  deed  would  follow  upon  its 
heels,  if  it  should  come  to  a  revolutionary  action  at  all,  which  would  be  very 
doubtful.  It  is  especially  true  in  America,  where  reaction  lias  velvet  paws, 
and  where  asinine  confidentiality  is  from  a  certain  direction  directly  without 
bounds.  Inthepreparation,  already  endless  debates  would  develop.  The  thing 
would  be  hung  upon  the  big  bell.  It  would  be  at  first  a  public  secret;  and 
then,  after  the  thing  was  known  to  everybody,  it  would  also  reach  the  long 
ears  of  the  holy  Hermandad,  (the  sacred  precinct  of  the  watchman  over  the 
public  safety,)  which,  as  is  known  to  every  man,  woman,  and  child,  hear  the 
grass  grow  and  the  tleas  cough.  In  the  formation  of  a  group  of  action,  the 
greatest  care  must  be  exercised.  Men  must  be  selected  who  have  head  and 
heart  in  the  right  spot.  Has  the  formation  of  a  figliting  group  been  effected? 
Has  the  intention  been  developed?  Does  each  one  see  perfectly  clear  in  the 
manner  of  the  execution? — then  action  must  follow  with  the  greatest  possi- 
ble swiftness,  without  delay,  for  now  they  move  within  the  scope  of  the  great- 
est danger,  simply  from  the  very  adjacent  re.ison,  because  the  selected  allies 
plight  yet  commit  treason  without  exposing  themselves  iu  so  doing.  In  the 
action  Itself  one  m  ust  be  personally  at  the  place,  to  select  personally  that  point 
of  the  place  of  action  and  that  part  of  the  action  which  are  the  most  Impor- 
tant, and  are  coupled  with  the  greatest  danger,  upon  which  depend  chiefly  the 
success  or  failure  of  the  whole  affair.  Has  the  deed  been  completed?  Then 
the  group  of  action  dissolves  at  once,  without  further  parley,  according  to  an 
understanding  which  must  be  had  beforehand,  leaves  the  place  of  action,  and 
l^catters  to  all  directions.  If  this  theory  is  acted  upon,  then  the  danger  of  the 
discovery  is  extremely  small;  yea,  reduced  to  almost  nothing:  and  from  this 
point  of  view  the  author  ventures  to  say  thus,  and  not  otherwise,  must  be 
acted,  if  the  advance  is  to  be  proper.  It  would  be  an  easy  matter  to  furnish 
the  proof,  by  the  different  revolutionary  acts  in  which  the  history  of  the  im- 
mediate past  is  so  rich,  that  the  executors  sinned  against  the  one  or  the  other 
of  the  afore-mentioned  principles,  and  that  in  this  fact  lies  the  cause  of  the 
discoveiy,  and  the  loss  to  us  of  very  Important  fellow-champions  connected 
therewith;  but  we  will  be  brief,  and  leave  that  to  the  individual  reflection  of 
the  reader.  But  one  fact  is  established:  that  is  this,  that  all  the  mentioned 
rules  can  be  observed  without  great  difliculties.  Further,  that  the  blood  of 
our  best  comrades  can  be  spared  thereby;  finally,  as  a  consequenceof  the  last 
mentioned,  that  light  actions  can  be  increased  materially, — for  the  complete 
success  of  an  action  is  the  best  impulse  to  a  new  deed,  and  the  things  must 
always  succeed  when  the  rules  of  wisdom  are  f&llowed.  A  further  question, 
which  might  probably  be  raised,  would  be  this:  In  case  a  special  or  condi- 
tional group  must  be  formed  for  the  purpose  of  action,  what  is  the  duty  in 
that  case  of  the  public  groups,  or  the  entire  public  organization,  in  the  view 
of  the  aforesaid  actions?    Well,  the  answer  is  very  near  at  band.    In  the  first 
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place,  they  have  to  serve  as  a  covering,  as  a  shield,  behind  wliioh  one  of  the 
most  effective  weapons  of  revolution  is  bared.  Then  these  permanent  groups 
are  to  be  the  source  from  which  the  necessary  pecuniary  means  are  drawn 
and  fellow-combatants  are  recruited.  Finally,  the  accomplished  deeds  are  to 
furnish  the  permanent  groups  the  material  for  critical  illustration.  These 
discussions  are  to  wake  the  spirit  of  rebellion,  that  important  lever  of  the  ad- 
vancing course  of  the  development  of  our  race,  without  which  we  would  be 
forever  nailed  down  to  the  state  of  development  of  a  gorilla  or  an  orang-outang. 
This  right  spirit  is  to  be  inflamed;  the  revolutionary  instinct  is  to  be  roused, 
which  still  sleeps  in  the  breast  of  man,  although  these  monsters  which,  by  an 
oversight  of  nature,  were  covered  with  human  skin,  are  honestly  endeavor- 
ing to  cripple  the  truly  noble  and  elevated  form  of  man  by  the  pressure  of  a 
thousand  and  again  a  thousand  years, — to  morally  castrate  the  human  race. 
Finally,  the  means  and  form  of  conquest  are  to  be  found  by  untiring  search 
and  comparison,  which  enhance  the  strength  of  each  proletarian  a  thousand 
fold,  and  make  him  the  giant  Briareus,  which  alone  is  able  to  crush  the  ogres 
of  capital." 

March  23,  1885.  "Yet  one  thing  more.  Although  every  day  brings  the 
news  of  collisions  between  armed  murder  serfs  of  the  bourgeoisie  with  un- 
armed crowds  of  people,  (strikers  and  the  like,)  we  must  ever  and  again  read 
in  the  so-called  workingmen's  papers  discussions  of  the  question  that  arming 
ought  to  be  avoided  in  the  associations  of  the  proletarian.  We  characterize 
sudi  pacifying  efforts  as  criminal.  Each  workingraan  ought  to  have  been 
armed  long  ago.  We  leave  it  an  open  question  whether  whole  corporations 
are  able  to  completely  fit  themselves  out,  in  a  military  point  of  view,  with  all 
their  numbers;  but  we  say  that  each  single  one,  if  he  hiis  the  necessary  se- 
riousness and  the  good  will,  can  arm  himself  little  by  little  very  easily.  Dag- 
gers and  revolvers  are  easy  to  be  gotten.  Hand  grenades  are  cheaply  to  be 
produced.  Explosives,  too,  can  be  obtained;  and,  finally,  possibilities  are 
also  given  to  buy  arms  on  installments.  To  give  an  impulse  in  that  direc- 
tion one  should  nfever  tire  of;  for  not  only  the  revolution  proper  approaching 
with  gigantic  steps  commands  to  prepare  for  it,  but  also  the  wage  contests  of 
to-day  demand  of  us  not  to  enter  into  it  with  empty  hands.  Let  us  under- 
stand the  signs  of  the  times.  Let  us  have  a  care  for  the  present,  that  we  will 
not  be  surprised  by  thefuture  unprepared." 

April  8,  1885.  "That  is  something  worth  hearing.  A  number  of  strikers 
in  Quincy  yesterday  fired  upon  their  bosses,  and  not  upon  the  scabs..  This  is 
recommended  most  emphatically  for  imitation." 

May  5,  1885.  "When  anywhere  a  small  party  of  workingmen  dare  tospeak 
of  rights  and  privileges,  then  the 'order'  draw  together  all  the  murdering 
scoundrels  of  the  whole  city,  and,  if  necessary,  from  the  whole  country,  to  put 
their  sovereignty  the  more  clearly  before  the  sovereigns.  In  short,  the  whole 
power  of  the  capital — ^that  is,  the  entire  government — is  ever  ready  to  sup* 
press  the  petty  demonstrations  of  the  workingmen  by  force  of  arms,  one  afte]^ 
another;  now  here,  then  there.  This  would  be  quite  different  if  the  work- 
ingmen of  the  entire  country  could  only  see  that  their  class  is  in  this  wise 
subjected,  part  by  part,  without  condition  and  without  repartee.  The  work- 
ingmen ought  to  take  aim  at  every  member  of  the  militia,  and  do  with  him 
as  one  would  do  with  some  one  of  whom  it  was  known  that  he  was  after  tak- 
ing one's  life.    It  might  then  sooner  be  diSicult  to  obtain  murdering  tools." 

In  a  small  notice,  under  the  same  heading,  is  this:  "Workingmen,  arm  your- 
selves; let  the  butchery  of  Lemont  be  a  lesson  to  you." 

The  seventh  of  May,  1885.  "Before  you  lies  this  blissful  Eden.  The  road 
to  it  lies  over  the  smoking  ruins  of  the  old  world.  Your  passport  to  it  is  that 
banner  which  calls  to  you  in  flaming  letters  the  word  'Anarchy.'  " 

June  19,  1885.  "  ■*  *  •  It  is  scarcely  necessai^  for  us  to  say,  in  con- 
clusion, that  it  would  be  an  insane  undertaking  to  meet  the  serfs  of  order 
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with  empty  hands,  and  to  allow  one's  sf If  to  be  clubbed-  down,  and  to  be  shot 
down,  without  means  of  defense.  Taking  this  into  consideration,  it  appears 
.  clearly  that  it  is  more  necessary  than  anything  else  to  arm  one's  self  as  soon 
as  possible.  Tlierefore,  workingmen,  do  arm  yourselves  with  the  most  ef- 
fectual means.  The  better  you  do  this  the  quicker  the  fight  is  fought;  the 
sooner  the  victory  is  yours.    Do  not  delay,  for  that  would  be  your  ruin." 

June  20, 1885.  "Enough  is  now  said  about  the  importance  of  being  armed, 
and  another  question  approaches  us  now  which  also  must  be  discussed.  We 
are  to  go  to  work  to  supply  ourselves  as  quickly  as  possible  with  these  useful 
things.  The  price  of  them  is  too  high  than  that  one  could  buy  tliem  himself. 
The  writer  of  these  lines  expresses  his  opinion,  which  does  not  intend  to  be 
too  previous,  to  this  effect:  that  special  groups  ought  to  form  themselves  to 
tills  end,  which  are  to  accomplish  these  things  incorporal,  and  which  collect 
and  pay  the  money  in  small  sums,  optional  with  each  one  according  to  his 
means.  Small  contributions  one  can  easily  spare.  One  does  not  mind  them, 
and  he  is  in  this  way  the  sooner  in  fighting  trim  for  the  purposes.  In  ex- 
planation, it  must  also  be  said  that  dynauiite  bears  several  names  here  in 
America.  Among  others,  it  is  known  in  trade  also  under  the  names  of  '  Her- 
cules powder '  and  •  giant  powder.'  But  we  .will  not  tire  the  reader  any 
longer,  and  go  about  to  close  this  article.  The  fable  reports  to  us  that  found- 
ers of  great  and  diflBcult  works  have  been  nureed  by  wild  beasts,  among  others 
Bomulus  and  Remus  by  a  she- wolf ;  that  is  to  be  understood  figuratively.  It 
is  said  that  the  founders  of  a  great  work  must  liave  something  wolfish  in 
their  individuality,  for  such  a  beginning  is  ever  the  pass-wurd  in  a  fight,  and 
in  this  it  is  meant  for  one  to  be  a  wild  animal.  Workingmen!  fellows  in 
miseryl  men  of  actioni  A  creation  gi-eater,  more  immortal,  higher,  more 
elevated,  than  one  has  ever  been,  it  is  for  us  to  found  and  establish, — the 
temple  of  the  unveiled  goddess  of  Liberty,  upon  the  whole  face  of  the  globe. 
But  to  this  end  you  must  be  wolves,  and  as  such  ye  need  sharp  teeth.  Work- 
ingmen, arm  yourselvesl" 

In  the  Arbeitor  Zeitung  of  April  29,  1885,  is  an  editorial  describing  what 
is  known  as  the- board  of  trade  meeting,  in  which  it  is  stated  that  in  the  pro- 
cession which  marched  past  the  board  of  trade  there  "marched  a  strong  com- 
pany of  well-armed  comrades  of  the  various  groups.  Let  us  remark  here 
that,  with  perhaps  few  exceptions,  they  were  well  armed,  and  that  also  the 
nitro-glycerine  pills  were  not  missing.  They  were  prepared  for  a  probable 
attack,  and,  if  it  had  come  to  a  collision,  there  would  have  been  pieces.  The 
cordons  of  the  police  could  have  been  quito  excellently  adapted  for  experi- 
ments with  explosives.  About  twenty  detectives  were  loitering  about  tlie 
market  square  at  the  beginning,  and  then  disappeared.  That  explains  the 
keeping  back  of  our  otherwise  impertinent  order-scoundrels." 

October  5. 1885.  "  Tlie  question  which  presents  itself  to  the  wage-worker  is 
this:  Will  you  look  on  quietly  that  they  eject  in  such  manner  those  who 
have  shown  themselves  most  wUling  to  be  sacrificed,  and  that  they  are  driven 
from  house  and  home,  and  persecuted  with  the  whip  of  hunger, — will  you  or 
will  you  not?  and,  if  they  do  not  want  that,  there  is  no  other  way  than  to  be- 
come immediately  soldiers  of  the  revolutionary  army,  and  establish  conspir- 
ing groups,  and  let  the  ruins  fall  on  the  home  of  such." 

October  8,  1885.  "All  organized  workingmen  in  this  country,  no  matter 
what  views  they  might  have  otherwise,  should  be  united  on  one  point, — they 
should  engage  in  a  general  prosecution  of  Pinkerton's  secret  police.  No  day 
should  pass  without  a  report  being  heard  fi-om  one  place  or  another  of  the 
finding  of  a  carcass  of  one  of  Pinkerton's;  that  this  should  be  kept  op  until 
nobody  would  consent  to  become  the  blood-hound  of  these  assassins." 

In  the  issue  of  the  same  paper  of  December  29,  1885,  is  a  report  of  a  meet- 
ing of  the  North  side  group  at  58  Glybourne  avenue,  which  is  as  follows:  The 
following  resolutions  were  adopted:  "This  assembly  declares  that  the  North 
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side  group,  I.  A.  A.,  pledges  Itself  to  work  with  all  means  for  the  introduc- 
tion of  the  eight-hour  day,  beginning  on  tlie  first  of  May,  1886.  At  the  same 
time  the  North  aide  group  cautions  the  workingmen  not  to  meet  the  enemy 
unKrmed  on  the  first  of  May,"  etc 

January  22,  1886.  "The  eight-hour  question  is  not,  or  at  least  should  not 
be,  the  final  end  of  the  present  organization,-  but,  in  comparison  to  the  pres- 
ent state  of  things,  a  progress  not  to  be  underrated.  But  now  let  us  consider 
the  question  in  itself,  bow  is  the  eight-hour  day  to  be  brought  about?  Why, 
the  thinlcing  worklngman  must  see  for  himself,  under  the  present  power  of 
capital  in  comparison  to  labor,  it  is  impossible  to  enforce  the  eight-hour  day 
iu  all  branches  of  business  otherwise  than  with  armed  force.  With  empty 
bands  the  workingmen  wiU  hardly  be  able  to  cope-with  the  representatives  of 
the  club,  in  case,  after  the  flret  of  May  of  this  year,  there  should  be  a  general 
strike.  Then  the  bosses  will  simply  employ  other  men,  so-called  'scabs;' 
such  wUl  always  be  found.  The  whole  movement,  then,  would  be  nothing 
but  filling  the  places  with  new  men;  but  if  the  workingmen  are  prepared  to 
eventually  stop  the  working  of  the  factories ;  to  defend  themselves  with  tlie  aid 
of  dynamite  and  bombs  against  tli'e  militia,  which  of  coarse  will  be  employed, 
— ^then,  and  only  then,  you  can  expect  a  thorough  success  of  the  eight-l^our 
movement.    Therefore,  workingmen,  I  call  upon  you,  arm  yourselves." 

In  the  Arbeiter  Zeitung,  November  27,  1885,  is  the  following:  "Letter- 
Box,  S.  Steel  and  iron  are  not  on  hand,  but  tin  two  or  three  Inches  in  diam- 
eter.   The  price  is  cheap.    It  does  not  amount  to  fifty  dents  apiece." 

Daring  the  months  of  December,  1885,  January,  February,  and  March, 
1886,  appeared  the  following  notice,  beaded,  "Exercise  in  arms:"  "Work* 
ingmen  who  are  willing  to  exercise  in  the  handling  of  arms  should  call  every 
Sunday  forenoon,  at  half-past  nine,  at  No.  58  ClyU)urne  avenue,  where  they 
will  receive  instructions  gratuitously." 

In  the  Arbeiter  Zeitung  of  March  2, 15. 18,  and  25, 1886,  appeared  the  foI> 
lowing  notice:  "< Revolutionary  Warfare'  has  arrived,  and  is  to  be  had 
through  the  librarian  at  107  Fifth  avenue,  at  the  price  of  ten  cents."  This 
was  not  a  paid  advertisement,  as  spears  from  tlie  testimony  of  Frlcke,  the 
business  manager  of  the  Arbeiter  2Seitang,  as  also  tiom  the  testimony  of 
Seliger,  the  translator. 

In  the  issue  of  March  15, 1886:  "Letter-Box.  Sewn  Lontn  of  Peace:  A 
dynamite  cartridge  explodes  not  through  mere  concussion  when  thrown;  a 
concussion  primer  is  necessary. " 

In  the  Arbeiter  Zeitung  of  January  6, 1886.  appeared  the  following  edito- 
torial:  "A  New  Militia  Law.  To  return  to  the  Lehr  und  Wehr  Verein,  we 
have  already  said  that,  after  the  adoption  of  the  law,  the  shallow  waters  would 
gradually  dry  up.  That  lasted  until  about  the  fall  elections  of  1879,  when  at 
once  the  socialistic  vote  shrunk  to  4,000  votes,  (in  the  spring  there  were  over 
12,000.)  Then  the  whole  '  movement,'  to  which  (we)  look  back  with  unac- 
countable pride,  was  stopped.  What  was  done  for  the  mass  of  the  people  has 
proved  to  be  shidlow  and  unclean.  *  *  *  Well,  let  us  drop  the  subject. 
The  lesson  of  1877  has,  meanwhile,  been  forgotten.  Politically  they  could 
not  do  much  with  it,  and  in  a  business  sense — well,  after  the  failure  of  the 
movement,  there  was  not  much  the  matter.  To  be  brief,  it  did  not  pay  any 
•more  to  be  a  socialist  or  an  armed  proletarian.  The  thing  didn't  pay  any  more, 
and  of  the  big  pile  there  remained  but  a  very  little  pile.  But  this  little  pile 
was  a  good  one,  and  had  lately  achieved  more  than  formerly  the  big  pile.  The 
army  has  since  made  a  gigantic  progress.  Where  six  years  ago  a  thousand 
men  bad  been  armed  with  muskets,  tlie  majority  of  which  are  even  to-day  on 
band,  we  find  to-day  a  power  which  can  neither  be  fought  by  law  nor  by  force. 
Where  a  military  organization  existed  foimerly,  the  strength  of  which  was 
well  known,  there  exists  to-day  an  invisible  net-work  of  fighting  groups,  the 
dimensions  of  which  are  beyond  any  calculation,  and  therefore  tfa£  organiza- 
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tion  1b  a  timelj  one.  To  the  above  law  we  are  partially  indebted  for  that" 
January  23, 1886.  "Brief  is  the  space  of  time  until  the  eventful  day.  The 
working  people  feel  that  something  must  be  done.  The  conditions  force 
them  to  wake  up  from  slumber.  Already  an  immense  mass  is  without  means 
of  subsistence.  They  are  more  and  more  meager.  Capital  sucks  the  marrow 
out  of  the  bones  of  the  workingmen.  But  why  do  we  complain?  Why  do 
we  murmur?  We  have  no  right  to.  Do  we  not  know  that  all  the  misery, 
all  the  want,  are  the  necessary  consequences  of  the  present  state  of  society? 
As  long  a.s  we  admit  that  we  are  pariahs,  that  we  are  bom  to  submit  our  neck 
as  slaves  under  the  whip  of  hunger,  of  extortioners, — as  long  as  we  admit  that, 
we  have  no  right  to  complain.  Therefore,-  associates  in  misery,  for  the  pres- 
sure has  finally  become  unbearable,  do  not  let  us  treat  peaceably  with  our 
deadly  enemies  on  the  first  of  May.  We  do  not  want  to  cheat  ourselves  for 
the  hundredth  time  that  we  would  get  from  them,  in  a  peaceable  and  har- 
monious way,  even  the  least  for  the  betterment  of  our  situation.  We  have 
80  many  examples  and  experiences  that  even  the  large  and  indifferent  mass 
does  not  believe  any  more  that  an  agitation  which  tends  to  ameliorate  the  con- 
dition of  the  workingmen  in  a  liarmonious  way  would  be  of  any  purpose  to 
those  people;  and  I  for  one  think  they  are  right.  On  the  first  of  May,  also, 
we  will  have  an  example  of  how  harmoniously  the  capitalists  will  have  our 
skulls  crushed  by  their  hirelings,  if,  out  of  sheer  love  of  harmony,  we  will 
stand  by  with  our  fists  in  our  pockets.  He  who  employs  the  best  means  of 
battle,  and  uses  them,  is  the  victor.  Force  is  right,  (by  Bismarck,)  and  if 
once  we  have  seen  that,  on  account  of  our  unanimity  and  the  modem  means 
of  warfare,  we  have  the  power,  then  we  will  also  see  that  we  have  the  right, 
ami  that  it  is  a  greiit  stupidity  to  work  for  that  rabble  of  parasites  instead  of 
ourselves.  Therefore,  comrades,  armed  to  tlie  teeth,  we  want  to  demand  our 
rights  on  the  first  of  May.  In  the  other  case  there  are  only  blows  of  the  club 
for  you." 

In  the  issue  of  February  17, 1886,  is  an  editorial:  "*  *  •  That  the 
conflict  between  capitalism  and  workingmen  is  taking  constantly  a  sharper 
form  is  to  be  hailed,  inasmuch  as  thereby  the  decision  will  be  [word  out.] 
Hundreds  and  thousands  of  reasons  indicate  that  force  will  bring  about  the 
decisive  results  in  the  battle  for  liberty;  and  the  more  conscious  the  masses 
are  in  that  conflict  of  their  irresistible  power,  the  nearer  will  be  the  approach- 
ing spring  tide  of  the  people." 

March  2,  1886.  "The  order  scoundrels  beamed  yesterday  morning  in  their 
full  glory.  With  the  help  of  pickpockets,  the  natural  allies  of  professional 
cut-throats,  who  otherwise  call  themselves  also  detectives,  they  succeeded 
yesterday  in  taking  seventy  scabs  to  the  factory,  accompanied  also  by  scoun- 
drels of  the  secret  service,  to  give  a  better  appearance.  This  morning  the 
number  of  scabs  which  went  back  to  work  was  materially  increased.  At  this 
opportunity  it  was  once  again  seen  for  what  purpose  the  police  existed, — to 
protect  the  workingnian  if  he  works  for  starvation  wages,  and  is  an  obedient 
serf;  to  club  him  down  when  he  rebels  againstthei  capitalistic  herd  of  robbers. 
Force  only  gives  way  to  force.  Who  wants  to  attack  capitalism  in  earnest 
must  overthrow  the  body-guards  of  it,  the  well-drilled  and  well-armed  'men 
of  order,'  and  kill  them,  if  he  does  not  want  to  be  murdered  himself.  But 
for  this  is  needed  an  armed  and  systematically  drilled  organization." 

On  the  same  page:  "The  time  up -to  the  first  of  May  is  short.  Lookout." 
In  the  issue  of  April  20th  is  an  editorial:  "As  long  as  the  people  in  the 
kitchen  of  life  are  satisfied  with  the  smell  of  the  roast,  and  feeds  his  empty 
stomach  with  the  idea  of  national  greatness,  national  riches,  national  liberty 
of  the  poll,  the  glutton  is  always  for  liberty.  Why  not?  It  is  useless  to 
others,  and  he  feels  comfortable  with  it.  Freedom  of  making  contracts, — 
most  sacred  constitutional  right  of  mankind.  —  why  shouldst  thou  not  be 
welcome  to  gentlemanly  gluttons?    *    *    *    It  ia  true  that  hundreds  have 
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arnaed  themselves.  Bat  thousands  are  still  unarmed.  Every  trades  unioa 
should  make  It  obligatory  to  every  member  to  keep  a  good  gun  at  home,  and 
ammunition.  The  time  is  probably  not  very  far  where  such  neglect  would  be 
bitterly  felt,  and  the  governing  class  is  prepared,  and  their  demands  and  their 
importunes  is  backed  by  muskets  and  Catling  guns.  Workingmen,  follow 
this  example." 

March  19,  1886:  "The  only  aim  of  the  workingmen  should  be  the  libera- 
tion of  mankind  from  the  shackles  of  the  existing  damnable  slavery.  Here 
in  America,  where  the  workingman  possesses  yet  the  freedom  of  meeting,  of 
speech,  and  of  the  press,  most  should  be  done  for  the  emancipation  of  suffer- 
ing mankind.  But  the  press  gang  and  the  teachers  in  schools  do  all  in  their 
power  to  keep  the  people  in  the  dark.  Thus  everything  tends  to  degrade 
mankind  more  and  more  from  day  to  day,  and  this  effects  a  '  beastening,'  as 
is  observable  with  Irishmen,  and  more  apparent  even  with  the  Chinese.  If 
we  do  not  soon  bestir  ourselves  for  a  bloody  revolution,  we  oannot  leave  any- 
thing to  our  children  but  poverty  and  slavery.  Therefore,  prepare  yourselves 
in  all  quietness  for  the  revolution." 

In  the  issue  of  April  21,  1886,  appears  an  editorial,  as  follows:  "The  love 
for  law  on  the  part  of  the  workingman  is  not  so  well  established  If  put  to 
the  test.  But  the  hypocritical  peace  assurances  in  quiet  times  are  in  the 
way  of  preparations  for  serious  conflict.  When  it  comes  to  serious  occasions 
it  unfortunately  happens  that  very  often  the  workingmen  break  tlieir  heads 
on  the  walls  of  the  law.  The  desire  to  ignore  the  law  is  there,  but  it  remains 
a  desire.  Possible  action  means  to  remain  unorganized,  and  to  stand  any- 
thing that  the  extortioner  may  see  fit  to  do.  He  who  submits  to  the  present 
order  of  things  has  no  right  to  complain  about  capitalistic  extortion,  fur 
order  means  sustaining  that.  And  he  wlio  revolts  against  the  institutions 
vouchsafed  by  the  constitution  and  the  laws  is  a  rebel,  and  has  no  right  to 
complain  if  he  is  met  by  soldiers.  Every  class  defends  itself  as  well  as  it 
can.  A  rebel  who  puts  himself  opposite  the  mouth  of  the  cannon  of  his 
enemies  with  empty  fists  is  a  fool." 

Arbeiter  Zeitung,  April  28, 1886.  Editorial  on  second  page,  headed  "Edi- 
torial:" "What  anarchists  have  predicted  months  ago  they  have  resilized  now. 
In  quiet  times  the  shackles  of  law  were  forged  to  apply  them  in  tempestuous 
times.  From  dusty  garrets  they  have  fetched  their  musty  law-books,  and  so, 
by  a  practical  application  of  American  liberty,  tried  to  build  a  wall  against 
the  stream  of  the  laborers'  movement.  Well,  after  you  have  erected  protect- 
ing walls  in  the  shape  of  laws,  we  will  have  to  break  them.  The  theory  of 
the  homeopath,  *  like  cures  like,'  is  applicable  here.  The  power  of  the  as- 
sociate manufacturers  and  their  stale  must  be  met  by  labor  associations. 
The  police  and  soldiers  who  fight  for  that  power  must  be  met  by  armed  armies 
of  workingmen.  The  logic  of  facts  requires  this.  Arms  are  more  necessary 
in  our  times  than  anything  else.  Whoever  has  no  money,  sell  his  watch  and 
chain  to  buy  fire-arms  for  the  amount  realized.  Stones  and  sticks  will  not 
avail  against  the  hired  assassins  of  the  extortionists.  It  is  time  to  arm  your- 
selves. What  a  modest  demand,  the  introduction  of  the  eight-hour  day,  and 
yet  a  corps  of  madmen  could  not  demean  themselves  worse  than  the  capital- 
istic extortioners.  Tliey  continually  threaten  with  tlieir  disciplined  police  and 
their  strong  militia;  and  those  are  not  empty  threats,  indeed.  This  is  proved 
by  the  history  of  the  last  few  years.  It  is  a  nice  thing,  this  patience;  and  the 
laborer,  alas,  has  too  much  of  this  article,  but  one  must  not  indulge  in  a  too 
frivolous  play  with  it.  If  yon  go  further,  his  patience  will  cease;  then  it  will 
be  no  longer  a  question  of  the  eight-hour  day,  but  a  question  of  emancipation 
from  wage  slavery." 

April  29, 1886,  editorial:  "If  the  legitimate  means  of  the  thieves  and  scoun* 
drels  who  practice  extortion  on  tUeii  fellow-men  are  exhausted,  then  tbey  xo- 
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■oit  to  force.  A  wage  slave  who  is  not  utterlj  demoralized  shonid  alwafs 
have  a  breech-loader  and  ammunition  in  his  house." 

April  80,  1886.  "What  will  the  drat  of  May  bring?  The  workingmea 
bold  and  determined.  The  decisive  day  has  arrived.  The  workingman,  in- 
spired by  the  justice  of  his  cause,  demands  an  alleviation  of  hia  lot,  a  lessen- 
ing  of  his  bui^en.  The  answer,  as  always  is:  'Insolent  rabble,  do  you  mean 
to  dictate  to  us?  That  you  will  do  to  your  sorrow.  Hunger  will  soon  rid 
you  of  your  desire  for  any  notions  of  liberty.  Police,  executioners,  and  mili- 
tia will  givetheiraid.  Men  of  labor,  solong  as  you  acknowledge  the  gmciona 
kicks  of  your  oppressors  with  words  of  gratitude,  so  long  you  are  faithful  dogs. 
Have  your  skulls  been  penetrated  by  a  ray  of  light,  or  does  hunger  drive  you 
to  shake  off  your  servile  nature.  You  offend  your  extortioners.  They  are 
enraged  and  will  attempt,  through  hired  murderers,  to  do  away  with  you  like 
mad  dogs." 

May  1,  1886.  "Bravely  forward.  The  conflict  baa  begun.  An  army  of 
wage  laborers  are  idle.  Capitalism  conceals  its  tiger  claws  behind  the  ram- 
parts of  order.  Workmen,  let  your  watchword  be,  •  No  compromise.  Cow- 
ards to  the  rear;  men  to  the  front.'  The  die  is  cast.  The  first  of  May  has 
come.  For  twenty  years  the  working  people  have  been  begging  extortioners 
to  introduce  the  eight-hour  system,  but  have  been  put  of  with  promises.  Two 
years  ago  they  reaol  ved  that  the  eight-hour  system  should  be  introduced  in  the 
United  States  on  the  first  day  of  May,  1886.  The  reasonableness  of  this  de- 
mand was  conceded  on  all  hands.  Everybody,  apparently,  was  in  favor  of 
shortening  the  hours,  but  as  the  time  approached  a  change  became  apparent. 
That  which  was  in  theory  modest  and  reasonable  became  insolent  and  un- 
reasonable. It  became  apparent  at  last  that  the  eight-hour  hymn  bad  only  been 
struck  up  to  keep  the  labor  dunces  from  socialism.  That  the  laborers  might 
energetically  insist  upon  the  eight-hour  movement  never  occurred  to  the  em- 
ployers. And  it  is  proposed  again  to  put  them  off  with  promises.  We  are 
not  afraid  of  the  masses  of  laborers,  but  of  their  pretended  leaders.  Work- 
men, insist  upon  the  eight-hour  movement.  To  all  appearances  it  will  not 
pass  off  smoothly.  The  extortioners  are  determined  to  bring  their  laborers 
back  to  servitude  by  starvation.  It  is  a  question  whether  the  workmen  will 
submit,  or  will  impart  to  their  would-be  murderers  an  appreciation  of  modem 
views.    We  hope  the  latter." 

In  the  Arbeiter  Zeitung  of  the  same  day,  Saturday,  May  1st,  the  following 
editorial  notice  appeared  on  the  first  page:  "It  is  said  that  on  the  person  of 
one  of  the  arrested  comrades  in  New  York  a  list  of  membership  has  been 
found,  and  that  all  the  comrades  compromised  had  been  arrested.  Therefore, 
away  with  all  rolls  of  membership  and  minute-books  where  inch  are  kept 
Clean  your  guns,  eomplete  your  ammunition.  The  hired  murderers  of  t?ie 
capitalists,  the  police  and  militia,  are  ready  to  murder.  No  working  man 
should  leave  his  house  in  these  days  with  empty  pockets." 

The  next  day,  Sunday  May  2,  1886,  there  appeared  In  the  "Packel,"  wbidi 
was  the  Sunday  edition  of  the  Arbeiter  Zeitung,  the  following  words:  "Let- 
ter-box Y:  Come  Monday  night."  This  was  a  summons  to  the  members  of 
the  armed  sections  of  the  different  groups  to  meet  at  Greit's  Hall  on  the  next 
evening,  to-wit,  on  the  evening  of  Monday,  May  8, 1886. 

In  the  same  Sunday  issue  of  the  Arbeiter  Zeitung,  called  "Die  Fackel," 
published  on  May  2,  1836,  appeared  the  following  passage:  "Even  where  the 
workingmen  are  willing  to  accept  a  corresponding  reduction  of  wages  with 
the  introduction  of  the  eight-hour  system,  they  were  mostly  refused.  'No, 
ye  dogs;  you  must  work  ten  liours.  That's  the  way  we  want  it;  we're  your 
bosses.'  Something  like  this  was  the  answer  of  the  majority,  translated  into 
intelligible  language.  In  the  face  of  this  fact,  it  is  pitiful  and  disgusting, 
but,  more  than  that,  it  is  treacherous,  to  wain  the  strikers  against  energetic. 
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nncoinpromising  measures.  Eveiything  depends  upon  qoick  and  immediate 
action.  The  tactics  of  tlie  bosses  are  to  gain  time;  the  tactics  of  the  strikers 
most  be  to  grant  them  no  time.  By  Monday  or  Tuesday  tlie  conflict  must 
have  reached  its  highest  intensity,  else  the  snccess  will  be  doubtful.  Within 
a  week  the  fire,  enthusiasm,  will  be  gone,  and  then  the  bosses  will  celebrate 
victories." 

May  3,  1886.  "A  hot  conflict.  The  determination  of  the  radical  elements 
brings  the  extortioners  in  nimierous  instances  to  terras.  Tlie  capitalistic  press 
has  good  grounds  for  abusing  the  reds.  Without  them  no  ngitation.  Ku- 
merous  meetings.  The  general  situation  at  noon  to-day  was  encouraging. 
A  considerable  number  of  extortioners  had  capitulated  this  morning,  and  fur- 
ther capitulations  are  looked  for  in  the  course  of  the  day.  The  freight  hand- 
lers were  marcliing  in  full  force  from  depot  to  depot  at  noon  to-day.  It  was 
rumored  that  'scabs '  had  been  Imported  from  Milwaukee.  The  railroad  de- 
pots are  occupied  by  special  policemen,  while  the  municipal  minions  of  order, 
under  the  command  of  five  lieutenants,  have  intrenched  themselves  in  the 
armory.  The  arch-rascals  have  made  provisions  for  good  victuals  and  drink. 
The  laborers  in  the  stone-yards  have  formed  a  union;  •  •  *  they  went 
on  a  strike.  The  stone-cutters  and  masons  are  compelled  to  join  in  the  strike. 
A  strike  toill  probably  takeplaee  in  the  lumber  districts.  The  brewers  plan 
a  strike  if  their  bosses  do  not  fully  accede  to  their  demand  to-day.  In  the  fur- 
niture business  strike  and  lock-out  respectively  still  continue.  •  •  *  The 
Cabinet-Makers'  Union  will  make  no  compromise.  The  metal-workers  are 
confident  of  victory.  The  number  of  strikers  tn-day  (s>maot  be  determined, 
but  taUl  probably  amount  to  forty  thousand.  <  Courage,  courage, '  is  our  cry. 
Don't  forget  the  words  of  Herways:  ■  The  host  of  the  oppressor  grows  pale, 
when  thou,  weary  of  thy  burden,  in  the  corner  pnttest  the  plow;  when  thou 
sayest  it  is  enough.'  " 

In  the  Arbeiter  Zeitung  of  Tuesday,  May  4, 1886,  appeared  the  following 
article  written  by  Spies: 

"BLOODI 

"Lead  and  Powder  as  a  Cube  fob  Dissatisfied  WobkhenI 

"Aboot  Six  Laborers  Mortally,  and  Four  Times  that  Number  Slightly, 

Wounded ; 

"Thus  are  the  Eight-Hour  Men  to  be  Intimidated! 

"This  is  Law  and  Order! 

"Brave  Girls  Parading  the  City! 

"The  Law  and  Order  Beast  Frightens  the  Hungry  Children  Away  with  dubs! 

"general  news. 

"Six  months  ago,  when  the  eight- hour  movement  began,  there  were  speak- 
ers and  journals  ^  the  I.  A.  A.  who  proclaimed  and  wrote:  *  Workmen,  if  yon 
want  to  see  the  eight-hour  system  introduced,  arm  yourselves.  If  you  do  not 
do  this,  yon  will  be  sent  home  with  bloody  heads,  and  birds  will  sing  May  songs 
upon  3'our  graves.  ['  That  is  nonsense,'  was  the  reply.]  If  the  workmen  are 
organized,  they  will  gain  the  eight  hours  in  their  Sunday  clothes.'  Well ,  what 
do  you  say  now?  Were  we  right  or  wrong?  Would  the  occurrence  of  yes- 
terday have  been  possible  if  our  advice  had  been  followed? 

"  Wage-workers,  yesterday  the  police  of  this  city  murdered  at  the  McCormlck 
factory,  so  far  as  it  can  now  be  ascertained,  four  of  your  brothers,  and 
wounded,  more  or  less  seriously,  some-  twenty-five  more.  If  brothers  who 
defended  themselves  with  stones  (a  few  of  them  had  little  snappers  in  the 
shape  of  revolvers)  had  been  provided  with  good  weapons  and  one  single  dy- 
namite bomb,  not  one  of  the  murderers  would  have  escaped  his  well-merited 
fate.  As  it  was,  only  four  of  them  were  disflgured.  That  is  too  bad.  The 
massacre  of  yesterday  took  place  in  order  to  fill  the  forty  thousand  workmen 
of  this  city  with  fear  and  terror, — ^took  place  in  order  to  force  back  into  the 
yoke  of  slavery  the  laborers  who  bad  become  dissatisfied  and  mutinous.  Will 
v.l2N.B.no.l6— 56 
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they  succeed  in  this?  Will  they  not  find  at  last  that  they  miscalculated? 
The  near  future  will  answer  this  question.  We  will  not  anticipate  the  course 
of  events  with  surmises. 

"The  employes  in  the  lumber-yards  on  the  South  side  held  a  meeting  yes- 
terday afternoon  at  the  BlacI:  road,  about  one-quarter  mile  north  of  McCor- 
mick's  factory,  for  the  purpose  of  adopting  resolutions  in  regard  to  their  de- 
mands, and  to  appoint  a  committee  to  wait  upon  a  committee  of  lumber-yard 
owners,  and  present  the  demands  wliich  had  been  agreed  upon.  It  was  a 
gigantic  mass  that  had  gathered.  Several  members  of  the  Lumber- Yard 
Union  made  short  addresses  in  English,  Bohemian,  German,  and  Polish.  Mr. 
Fehling  attempted  to  speak,  but  when  the  crowd  learned  that  he  was  a  so- 
cialist lie  was  stoned,  and  compelled  to  leave  the  improvised  speakers'  stand 
on  a  freight  car.  Then,  after  a  few  more  addresses  were  made,  the  president 
introduced  Mr.  August  Spies,  who  had  been  invited  as  a  speaker.  A  Pole  or 
Bohemian  cried  out,  ■  That  is  a  socialisti '  and  Hgain  there  arose  a  storm  of 
disapprobHtion,  and  a  roaring  noise,  which  proved  suflSciently  that  these  ig- 
norant people  had  been  incited  against  the  socialists  by  their  priests.  But  the 
speaker  did  not  lose  his  presence  of  mind.  He  continued  speaking,  and  very 
soon  the  utmost  quiet  prevailed.  He  told  them  that  they  must  realize  their 
strength  over  against  a  little  handful  of  lumber-yard  owners;  that  they  must 
not  recede  from  the  demands  once  made  by  them.  The  issue  lay  in  their 
hands.  All  they  needed  was  resolution,  and  the  '  bosses '  would  be  compelled 
to,  and  would,  give  in. 

"At  this  moment  some  persons  in  the  background  cried  out,  (either  in  Po- 
lish or  Bohemian,)  'On  to  McCorraick'sl  Let  us  drive  off  the  scabsl'  About  two 
hundred  men  left  the  crowd,  and  ran  towards  McConnick's.  The  speakerdid 
not  know  what  was  the  matter,  and  continued  his  speech.  When  he  had  fin- 
ished, he  was  appointed  a  member  of  a  committee  to  notify  the  'bosses'  that 
the  strikers  had  no  concessions  to  make.  Then  a  Pole  spoke.  While  he  spoke 
«  patrol  wagon  rushed  up  towards  McCormick's.  The  crowd  began  to  break 
up.  In  about  three  minutes  several  shots  were  heard  near  McCbimick's  fac- 
tory, and  these  were  followed  by  others.  At  the  same  time  about  seventy-fl  ve 
well-fed,  large,  and  strong  murderers,  under  the  command  of  a  fat  police- 
lieutenant,  were  marching  towards  the  factory,  and  on  their  heels  followed 
three  patrol  wagons  besides,  full  of  law  and  order  beasts.  Two  hundred  police- 
men were  on  the  spot  in  less  than  ten  or  fifteen  minutes,  and  the  firing  on 
fleeing  working  men  and  women  resembled  a  promiscuous  bush-hunt.  The 
writer  of  this  hastened  to  the  factory.as  soon  as  the  first  shots  were  fired,  and 
a  comrade  urged  the  assembly  to  hasten  to  the  rescue  of  their  brothers  who 
were  being  murdered,  but  no  one  stirred.  'What  do  we  care  for  tliat?'  was 
the  stupid  answer  of  poltroons  brought  up  in  cowardice.    The  writer  fell  in 

with  a  young  Irishman  who  knew  him.     'What  miserable  sons  of  b are 

those,'  he  shouted  to  him,  'who  will  not  turn  a  hand  while  their  brothers  are 
being  shot  down  in  cold  blood?  We  have  dragged  away  two.  I  think  they 
are  dead.  If  you  have  any  influence  with  the  people,  for  Heaven's  sake,  run 
back  and  urge  them  to  follow  you.'  The  writer  ran  back.  He  implored  the 
people  to  come  alohg, — those  who  had  revolvers  in  their  pockets, — but  it  was 
in  vain.  With  an  exasperating  indifference,  they  put  their  hands  in  their 
pockets  and  marched  home,  babbling  as  if  the  whole  affair  did  not  concern 
them  in  the  least.  The  revolvers  were  still  cracking,  and  fresh  detachments 
of  police,  here  and  there  bombarded  with  stones,  were  hastening  to  the  battle- 
ground.   The  battle  was  losti 

"It  was  in  the  neighborhood  of  half  past  three  o'clock  when  the  little  crowd 
of  between  two  and  three  hundred  men  reached  McCormick's  factory.  Police- 
man West  tried  to  hold  them  back  with  his  revolver.  A  shower  of  stones  for 
an  answer  put  him  to  flight.  He  was  so  roughly  handled  that  be  was  after> 
wards  found  about  100  paces  from  the  place,  lulf  dead  and  groaning  fearfully. 
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The  small  crowd  shouted,  'Get  out,  you  d d  scabi'  'Ton  miserable  traitors !' 

and  bombarded  the  factory  windows  with  stones.  The  little  guard-house  was 
demolished.  The  'scabs'  were  in  mortal  terror,  when  at  this  moment  the 
Hinman-Street  patrol  wagon,  summoned  by  telephone,  came  rattling  along 
with  tliirteen  murderers.  When  they  were  about  to  make  an  immediate  at- 
tack with  their  clubs,  they  were  received  with  a  shower  of  stones.  'Backl 
Disperse!'  cried  the  lieutenant,  and  the  next  minute  there  was  a  report.  Tlie 
gang  had  fired  on  the  strikers.  They  pretend  subsequently  that  they  shot 
over  their  heads.  But,  be  that  as  it  may,  a  few  of  the  strikers  had  little  snap- 
pers of  revolvers,  and  with  these  returned  the  fire.  In  the  mean  time,  other 
detachments  had  arrived,  and  the  whole  band  of  murderers  now  opened  fire 
on  the  little  company, — 20,000,  as  estimated  by  the  police  organ,  the  Herald, 
while  the  whole  assembly  scarcely  numbered  8,0001  Such  lies  are  told.  With 
their  weapons,  mainly  stones,  the  people  fought  with  admirable  bravery. 
They  laid  out  half  a  dozen  bine-coats ;  and  their  round  bellies,  developed  to 
extreme fiftness  in  idleness  and  luxury,  tumbled  about,  groaning  on  the  ground. 
Pour  of  the  fellows  are  said  to  be  very  dangerously  wounded;  many  others, 
alasl  escaped  with  lighter  injuries.  (The  gang,  of  course,  conceals  this,  just 
as  in  '77  they  carefully  concealed  the  number  of  those  who  were  made  to  bite 
the  dust.)  But  it  looked  worse  on  the  side  of  the  defenseless  workmen. 
Dozens  who  had  received  slight  shot-wounds  hastened  away,  amid  the  bullets 
which  were  sent  after  them.  The  gang,  as  always,  fired  upon  the  fleeing, 
while  women  and  men  carried  away  the  severely  wounded.  How  many  were 
really  inj  ured,  and  how  many  were  mortally  wounded,  could  not  be  determi  ned 
with  certainty,  but  we  think  we  are  not  mistaken  when  we  phicethe  num- 
ber of  mortally  wounded  at  about  six  and  those  slightly  injured  at  two 
dozen.  We  know  of  four,  one  of  whom  was  shot  in  the  spleen,  another  in 
the  forehead,  another  in  the  breast,  and  another  in  the  thigh.  A  dying  boy, 
Joseph  Doedick,  was  brought  home  on  an  express  wagon  by  two  policemen. 
The  people  did  not  see  the  dying  boy;  they  only  saw  the  two  murderers. 
'Lynch  the  rascalsl'  clamored  the  crowd.  The  fellows  wanted  to  break  and 
bide  themselves,  but  in  vain.  They  had  already  thrown  a  rope  around  the 
neck  of  one  of  them,  when  a  patrol  wagon  rattled  into  the  midst  of  tlie  crowds 
and  prevented  the  praiseworthy  deed.  Joseph  Hess,  who  liad  put  the  rope 
around  his  neck,  was  arrested. 

"The  scabs  were  afterwards  conducted,  under  the  protection  of  a  strong 
escort,  down  Blue  Island  avenue.  Women  and  children  gave  vent  to  their 
indignation  in  angry  shouts;  rotten  eggs  whizzed  through  the  air.  The  men 
about  took  things  coolly,  and  smoked  their  pipes  as  on  Kirmess  day.  Mc- 
€k>rmick's  assistant,  Supeiintendent  C.  J.  Benly,  was  also  wounded,  and,  in- 
deed, quite  severely. 

"The  following  strikers  were  arrested:  Ignatz  Erban,  Frank  Kohling, 
Joseph  Schuky,  Thomas  Klafski,  John  Fatolski,  Anton  Sevieski,  Albert  Supi- 
tar,  Hugh  McWhiffer,  Anton  Sternack,Nick  Wolna,  and  Thomas  O'Connell. 

"The 'pimp'  McCormick,  when  asked  what  he  thouglit  of  it,  said:  'August 
Spies  made  a  speech  to  a  few  thousand  anarchists.  It  occurred  to  one  of  tliese 
brilliant  heads  to  frighten  our  men  away.  He  put  himself  at  the  head  of  a 
crowd,  which  then  niiule  an  attack  upon  our  works.  Our  workmen  fled,  and 
in  the  meiin  time  the  police  came,  and  sent  a  lot  of  anarchists  away  with  bleed- 
ing heads.' 

"Last  night  thousands  of  copies  of  the  following  circular  were  distributed 
in  all  parts  of  the  city;  [and  then  follows  the  German  portion  of  the  '  lievenge 
Circular.']" 

The  following  extracts  appeared  in  the  Alarm  under  the  following  dates: 

October  18,  1884.  "One  man  armed  with  a  dynamite  bomb  is  equal  to  one 
regiment  of  militia,  when  it  is  used  at  the  right  time  and  place.  Anarchists 
are  of  the  opinion  that  the  bayonet  and  Catling  gun  will  cut  bat  a  sorry  part  iu 
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the  social  revolution.    The  whole  method  of  warfare  has  been  revolationized 

by  latter-day  discoveries  of  science,  and  the  American  people  will  avail  them" 
selves  of  its  advantages  in  the  conflict  of  upstarts  and  contemptible  braggarts 
who  expect  to  continue  their  rasoality  under  the  plea  of  preserving  law  and 
order." 

October  25, 1884.  "A  weak  opposition,  or  an  opposition  that  is  believed  to 
be  weak,  will  cause  bloodshed ;  but  an  opposition  that  Is  known  to  be  suffi- 
ciently strong  for  certain  victory  will  command  and  obtain  bloodless  surrender. 
This  is  wliy  the  communist  and  anarchist  urges  the  people  to  study  their 
school-books  on  chemistry,  and  rt-ad  the  dictionaries  and  cyclopedias  on  the 
composition  and  construction  of  all  kinds  of  explosives,  and  make  themselves 
too  strong  to  be  opposed  withdeiidly  weapons.  This  alone  can  insure  against 
bloodshed.  Every  person  can  get  this  knowledge  inside  of  one  week,  and  a 
majority  now  have  one  or  more  books  containing  all  this  information  right  in 
their  own  homes.  And  every  man  who  is  master  of  these  explosives  cannot 
be  even  approached  by  an  army  of  men.  Therefore,  bloodshed  beifig  useless, 
and  justice  being  defenseless,  people  will  be  forced  to  deal  justly  and  gener- 
ously with  each  otiier." 

November  1,  1884.  "How  can  all  this  be  done?  Simply  by  making  our- 
selves masters  of  the  use  of  dynamite;  then  declaring  we  wiU  make  no  further 
claim  to  ownership  in  anything,  and  deny  every  other  person's  right  to  be  the 
owner  of  anything,  and  administer  instant  death,  by  any  and  ail  means,  to 
any  and  every  person  who  attempts  to  continue  to  claim  personal  ownership 
in  anything.  This  method,  and  this  alone,  can  relieve  the  world  of  this  in- 
fernal monster  called  the  *  right  of  property.'  Let  us  try  and  not  strike  too 
soon,  when  our  numbers  are  too  small,  or  before  more  of  us  understand  the 
use  and  manufacture  of  the  weapons.  To  avoid  unnecessary  bloodshed,  con- 
fusion, and  discouragement  we  must  be  prepared,  know  why  we  strike,  and 
for  just  what  we  strike,  and  then  strike  in  unison,  and  with  all  oar  might. 
Our  war  is  not  against  men,  but  against  systems:  yet  we  must  prepare  to  kill 
men  who  will  try  to  defeat  our  cause,  or  we  will  strive  in  vain.  The  rich  are 
only  worse  than  the  poor  because  they  have  more  power  to  wield  this  infernal 
■property  right,'  and  because  tliey  have  more  power  to  reform,  and  take  less 
interest  in  doing  so.  Therefore,  it  is  easy  to  see  where  the  bloodiest  blows 
must  be  dealt.  We  can  expect  but  few  or  no  converts  among  the  rich,  and  it 
Will  be  better  for  our  ciiuse  if  they  do  not  wait  for  us  to  strike  flrst." 

November  15.  1884.  "What,  then,  is  the  use  of  an  army?  What  is  to  pre> 
vent  its  destruction  in  the  same  manner?  Dynamite  is  the  emancipator]  In 
the  hand  of  the  enslaved  it  ci'ies  aloud,  'Justice,  or  annihilation.'  But,  best 
of  all,  the  workingmen  are  not  only  learning  Its  use;  they  are  going  to  use  it. 
They  will  use  it,  and  effectually,  until  personal  ownership — ^property  rights — 
are  destroyed,  and  a  free  society  and  justice  becomes  the  rule  of  action  among 
men.  There  wUl  then  be  no  need  for  government,  since  there  will  be  none 
tosubmit  to  be  governed.  Hail  to  the  social  revolution!  Hail  to  the  deliverer, 
dynamite  I" 

November  29, 1884.  "The  moment  you  pay  a  man  for  what  he  produces, 
he  will  take  that  pay,  and  then  spend  his  energies  in  taking  advantage  of 
somebody  with  it.  Down  with  pay,  and  dynamito  the  man  who  claims  it; 
and  hang  him  who  will  not  let  his  energies  produce  something!  This  is  so- 
cialism. Upon  this  principle,  and  this  only,  can  all  humanity  be  raised  up; 
and  upon  this  principle  alone  can  we  stop  all  tliis  quarreling,  robbing,  starv- 
ing, and  throat-cutting.  There  is  no  reason  on  earth  why  any  living  l)eing 
should  have  less  of  the  benefits  and  pleasures  of  this  world  than  Yanderbilt 
now  possesses.  The  idea  that  the  world  can  have  no  more  than  there  are  dollars 
to  every  representative  is  ridiculous  nonsense.  There  isn't  money  enough 
in  the  world  to  represent  the  amount  of  fine-oombs  and  tooth-brushes  that 
humanity  ought  to  possess.    Down  with  this  infernal  nonsense  that  we  must 
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measure  everything  by  monej^l  We  have  no  just  use  for  money,  or  for  banks, 
or  for  brokers,  or  for  insurers,  or  jailers,  or  for  any  other  hoodlum  classes  who 
are  wickedly  wasting  the  energy  of  their  whole  llres.  Kothing  but  an  up- 
rising of  the  people,  and  a  bursting  open  of  all  stores  and  store-houses  to  the 
free  access  of  the  public,  and  a  free  application  of  dynamite  to  every  6ne  who 
opposes,  will  relieve  the  world  of  this  infernal  nightmare  of  property  and 
wages.  Down  witti  such  wretched  nonsensel  No  rascality  or  stupidity  is 
sacred  because  it  is  old.    Down  with  itl" 

December  6,  1884.  "One  dynamite  bomb,  properly  placed,  will  destroys 
regiment  of  soldiers, — a  weapon  easily  made,  and  carried  with  perfect  safety  in 
the  pockets  of  one's  clothing.  The  First  regiment  muy  as  well  disband,  for, 
if  it  should  ever  level  its  guns  upon  the  workingmen  of  Chicago,  it  can  be  to- 
tally annihilated." 

November  29.  1884.  "The  Black  Flag!  The  emblem  of  hunger  unfurled 
by  the  proletanats  of  Chicago.  The  red  flag  borne  aloft  by  thousands  of 
workingmen  on  Thanksgiving  day.  The  poverty  of  the  poor  is  created  by  the 
robberies  of  the  rich.  Speeches,  resolutions,  and  a  grand  demonstration  of 
the  unemployed,  the  tramps,  and  the  miserables  of  the  city.  Significant  inci- 
dents. *  *  •  Mr.  Parsons  then  called  for  the  resolutions,  which  were  then 
read  as  follows:  ■  Whereas,  we  have  outlived  the  usefulness  of  the  wage  and 
property  system,  that  Is  now  aild  must  hereafter  cramp,  limit,  and  punish  all 
increase  of  production,  and  can  no  longer  gratify  the  necessities,  rights,  and 
ambitions  of  man ;  and  whereas,  the  right  of  property  requires  four  times  more 
effort  to  adjust  it  between  man  and  man  than  is  required  to  produce,  manu- 
facture, and  distribute  it:  therefore,  be  it  resolved,  that  property  rights  should 
no  longer  be  maintained  or  respected.  That  the  greatarmyof  useless  workers 
{among  which  are  the  lawyers,  insurers,  brokers,  canvassers,  jailers,  police, 
politicians,  armies  and  navies,  including  all  useless  employes,  whose  sole  busi- 
ness is  to  adjust  property  claims  between  man  and  man)  should  be  deprived 
of  this  useless  and  corrupting  employment,  and  be  allowed  to  spend  their  en- 
ergies producing,  manufacturing,  and  delivering  the  necessaries  and  luxuries 
of  Ufe.  And  tltis  is  impossible  so  long  as  man  continues  to  pay  or  receive  pay 
for  production,  therefore,  be  it  further  resolved,  that  no  man  shall  pay  for  any- 
thing, or  receive  pay  for  anything,  or  deprive  himself  of  what  he  may  desire 
that  he  finds  out  of  use  or  vacant.  WhUe  none  can  eat  more  than  they  ought, 
under  any  system,  or  wear  mure  than  one  suit  of  clothes  at  a  time,  or  occupy 
more  than  one  house  at  a  time,  yet,  as  a  free  access  to  all  will  require  more 
production,  therefore,  be  it  further  resolved,  that  any  person  who  will  not 
flpend  a  reasonable  portion  of  energy  in  the  production,  manufacture,  or  dis- 
tribution of  the  necessaries,  comforts,  and  luxuries  of  life  is  the  enemy  of  all 
mankind,  and  ought  to  be  treated  as  such.  He  who  wiU  willfully  or  mali- 
ciously waste  is  nu  better.  As  this  system  cannot  be  introduced  against  ex- 
isting ignorance,  selfishness,  and  distrust  without  the  force  of  arms  and  strong 
-explosives,  therefore,  be  it  resolved,  that  when  all  stores,  storehouses,  vacant 
tenements,  and  transporting  property  are  thrown  open,  and  held  open,  to  the 
free  access  of  the  general  public,  the  good  of  mankind  and  the  saving  of  blood 
requires  that  all  forcible  opposition  Should  be  dealt  with  summarily  as  fast  as 
it  may  present  itself,'"  etc. 

.Tanuary  13,  1885.  "We  are  told  that  force  is  cruel.  But  this  Is  only  true 
when  opposition  is  less  crnel.  If  the  opposition  is  a  relentless  power, — ^that 
is,  starving,  freezing,  exposing,  and  depriving  tens  of  thousands, — and  the 
application  of  force  wuulil  require  less  suffering  while  removing  the  old  cause, 
then  the  force  is  humane.  Seeing  the  amount  of  needless  suffering  all  about 
us,  we  say  a  vigorous  use  of  dynamite  is  both  humane  and  economical ;  it 
will,  at  the  expense  of  less  suffering,  prevent  more.  It  is  not  humane  to 
compel  ten  persons  to  starve  to  death  when  the  execution  of  five  persons  would 
prevent  it.    It  is  upon  this  theory  that  we  advocate  the  use  of  dynamite.    It 
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is  clearly  more  humane  to  blow  ten  men  into  eternity  than  to  make  ten  men 
starve  to  death." 

February  21, 1885-  "The  deep-rooted,  malignant  evil  which  compels  the 
wealth-producers  to  become  the  dependent  hirelings  of  a  few  capitalistic 
czars  cannot  be  reached  by  means  of  the  ballot.  The  ballot  can  be  wielded 
by  free  men  alone;  but  slaves  can  only  revolt,  and  rise  in  insurrection  against 
their  despoilers.  Let  us  bear  in  mind  the  fact  that  here  in  America,  as  else- 
wliere,  the  worker  is  held  in  economic  bondage  by  the  use  of  force;  and  the 
employment  of  force,  therefore,  becomes  a  necessity  to  his  economic  emanci- 
pation!   Poverty  can't  vote  1" 

January  9, 1885.  "TTie  Sight  to  Bear  Amu.  The  conspiracy  of  the  ruling 
against  the  working  classes  in  1877 — the  breaking  up  of  the  monster  meeting 
on  Market  square,  the  brutal  assault  upon  a  gatliering  of  furniture  workers 
in  Yorwserts  Turner  Hall,  the  murder  of  Tessmann,  and  the  general  clubbing 
and  shooting  down  of  peaceably  inclined  wage-workers  by  the  bloodhounds 
of  '  law  and  order ' — greatly  enraged  the  producers  in  this  city,  and  also  con- 
vinced them  that  they  had  to  do  something  for  their  future  protection  and  de- 
fense. The  result  was  the  organization  of  an  armed  proletarian  corps,  known 
as  the  ^ Lehr  vjid  Wehr  Verein.'  About  one  and  one-half  years  later  this 
<  corps '  had  grown  so  immensely  that  it  numbered  over  1,000  well-equipped 
and  well-drilled  men.  Such  an  organization  the  *  good  citizens '  of  our  '  good 
city '  considered  a  menace  to  the  common  weal,  public  safety,  and  good  order, 
as  one  might  easily  imagine,  and  they  concluded  that '  something  bad  to  be 
done.'  And,  very  soon  after,  something  was  done.  The  state  legislature 
passed  a  new  ■  militia  law,'  under  which  it  became  a  punishable  offense  for 
any  body  of  men,  other  than  those  patented  by  the  governor,  and  chosen  as 
the  guardians  of  ■  peace,'  to  assemble  with  arms,  drill,  or  parade  the  streets. 
This  law  was  expressly  aimed  at  the  'Lehr  und  Wehr  Yerein,'  who,  as  a 
matter  of  course,  did  not  enjoy  the  sublime  confidence  and  favor  of  *  his  ex- 
cellency.' *  *  *  Where  there  once  was  a  military  body  of  men  publicly 
organized,  whose  strength  could  be  easily  ascertained,  there  exists  an  organ- 
ization now  whose  strengtii  cannot  even  be  estimated ;  a  net-work  of  destruct- 
ive agencies  of  a  modern  military  character  that  will  defy  any  and  all  attempts 
of  su  ppression.    We  don't  grumble.    Make  more  '  laws '  if  you  like. " 

February  21,  1885.  "Dynamite I  Of  all  the  good  stuff,  this  is  the  stuff. 
Stuff  several  pounds  of  tliis  sublime  stuff  into  an  inch  pipe,  gas  or  water 
pipe,  plug  up  both  ends,  insert  a  cap  with  a  fuse  attached,  place  this  in  the 
immediate  neighborhood  of  a  lot  of  rich  loafers  who  live  by  the  sweat  of  other 
people's  brows,  and  light  the  fuse.  A  most  cheerful  and  gratifying  lesnlt 
will  follow.  In  giving  dynamite  to  the  down4rodden  millions  of  the  globe, 
science  has  done  its  best  work.  The  dear  stuff  can  be  carried  around  in  the 
pocket  without  danger,  while  it  is  a  formidable  wesson  against  any  force  of 
militia,  police,  or  detectives  that  may  want  to  stifle  the  cry  for  justice  that 
goes  forth  from  the  plundered  slaves.  It  is  something  not  very  ornamental, 
but  exceedingly  useful.  It  can  be  used  against  persons  and  things;  it  is  bet- 
ter to  use  it  against  the  former  than  against  bricks  and  masonry.  It  is  a  gen- 
uine boon  for  the  disinherited,  while  it  brings  terror  and  fear  to  the  robbers. 
It  brings  terror  only  to  the  guilty,  and  consequently  the  senator  who  intro- 
duced a  bill  in  congress  to  stop  its  manufacture  and  use  must  be  guilty  of 
something.  He  fears  the  wrath  of  an  outrHged  people  that  has  been  duped 
and  swindled  by  him  and  his  like.  The  same  must  be  the  case  with  the 
•servant'  of  the  people  who  introduced  a  like  measure  in  the  senate  of  the 
Indiana  legislature.  All  the  good  this  will  do.  Like  everything  else,  the 
more  you  prohibit  it,  the  more  it  will  be  done.  Dynamite  is  like  Banquo's 
gliost;  it  keeps  on  fooling  around  somewhere  or  other,  in  spite  of  his  satanic 
majesty.  A  pound  of  this  good  stuff  beats  a  bushel  of  ballots  all  hollow,  and 
don't  you  forget  it.    Our  law-makers  might  as  well  try  to  sit  down  on  the 
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crater  of  a  volcano  or  a  bayonet  as  to  endeavor  to  stop  the  manufacture  and 
use  of  dynamite.  It  takes  more  justice  and  right  than  is  contained  in  laws 
to  quiet  the  spirit  of  unrest.  If  workingmen  would  be  truly  free,  they  must 
learn  to  know  why  they  are  slaves.  Tliey  must  rise  above  petty  prejudice, 
and  learn  to  think.  From  thought  to  action  is  not  far,  and,  when  the  worker 
has  seen  the  change,  he  need  but  look  a  little  closer  to  find  near  at  band  the 
sledge  with  which  to  shatter  every  link.    The  sledge  is  dynamite." 

March  7,  1885.  "Our  Agitators.  The  agitation  trip  of  Comrades  Gor- 
sucli,  Fielden,  and  Griffin  during  the  past  two  weeks  was  prolific  of  good  re- 
sults. Twelve  American  groups  were  organizerl  in  different  cities,  and  those 
united  witli  the  International  are  working  to  bring  into  the  ranks  of  the  rev- 
olutionary army  the  proletariats  of  the  contiguous  districts.  The  Working 
People's  International  Association  now  embraces  eighty  groups,  scattered  all 
over  the  United  States,  mainly  in  centers  of  industry,  from  which  the  prop- 
agandisra  radiates  everywhere;  the  membership  being  many  thousands.  In 
Chicago,  with  thousands  of  members,  five  newspapers,  with  increasing  cir- 
culations, are  published.  The  good  work  goes  bravely  on,  and  exertions 
should  be  redoubled.  Agitation  for  the  pur{)Ose  of  organization;  organiza- 
tion for  the  purpose  of  rebellion  against  wage-slavery, — ^is  the  duty  of  the 
hour." 

March  21, 1885.  "How  to  Make  Dynamite.  The  next  issue  of  the  Alarm 
will  begin  the  publication  of  a  series  of  articles  concerning  revolutionary  war- 
fare, viz.:  'The  Manufacture  of  Dynamite  Made  Easy;'  •Manufacturing 
Bombs;'  'How  to  Use  Dynamite  Properly;'  'Exercises  in  the  Use  of  Dyna- 
mite by  the  Military  Department  of  the  United  States  and  Other  Countries.' 
Each  of  these  articles  will  be  complete  and  thorough  on  the  subject  consid- 
ered by  them.  Agents  can  order  copies  of  paper  containing  the  above  infor- 
mation in  advance." 

April  18, 1885.  "The  moment  the  abolition  of  a  government  is  suggested, 
the  mind  pictures  the  uprising  of  a  hundred  little  despotic  governments  on 
every  hand,  quarrehng  among  themselves,  and  domineering  over  the  unor- 
ganized people.  This  fact  suggests  the  idea  that  the  present  governments 
must  be  destroyed,  only  in  a  manner  that  will  prevent  the  organization  or 
rise  of  any  and  all  other  governments,  whether  it  be  a  government  of  three 
men  or  three  hundred  million.  Ko  government  can  exist  without  a  head ; 
and  by  assassinating  the  head,  just  as  fast  as  a  government  head  appears,  the 
government  can  be  destroyed ;  and  by  this  same  process  all  other  govern- 
ments can  be  kept  out  of  existence.  This  is  the  policy  of  the  nihilist  of 
Knssia;  and  the  moment  it  gets  any  popular  support  throughout  civilization 
all  governments  wUl  disappear  forever.  Those  governments  least  offensive 
to  the  people  should  bo  destroyed  last.  All  governments  exist  by  the  abridge- 
ment of  human  liberty,  and  the  more  government  the  less  liberty.  He  alone 
is  free  who  submits  to  no  government.  All  governments  are  domineering 
powers,  and  any  domineering  power  is  a  natural  enemy  to  all  mankind, 
and  ought  to  be  treated  as  such.  Assassination  will  remove  the  evil  from 
the  face  of  the  earth.  Man  will  always  have,  and  always  need,  advisers, 
teachers,  and  leaders  in  all  departments  of  life;  but  bosses,  jailers,  and  driv- 
ers are  unnecessary.  Man's  leader  is  his  friend;  his  driver  is  his  enemy. 
This  distinction  should  be  understood,  and  the  parties  should  be  dealt  with 
accordingly.  Assassination,  properly  applied,  is  wise,  just,  humane,  and 
brave.    For  freedom,  all  things  are  just." 

June  27,  1885.  In  the  Alarm  of  this  date  appears  the  following,  written  by 
the  defendant  August  Spies:  "Though  everybody  nowadays  speaks  of  dyna- 
mite, that  great  force  of  civilization,  some  with  awe,  others  with  delight,  it. 
may  be  said  that  but  few  have  any  knowledge  of  the  general  character  and 
nature  of  this  explosive.  For  those  who  will  sooner  or  later  be  forced  to  em- 
ploy its  destructive  qualities  in  defense  of  their  rights  as  men,  and  from  a 
sense  of  preservation,  a  few  hints  may  not  be  out  of  place. '  Dynamite  may 
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by  handled  with  perfect  safety,  if  proper  care  is  used.  It  is  a  two-edged 
Bwoid,  if  handled  by  one  who  is  not  acquainted  with  Its  character.  Dyna- 
mite, which  is  also  known  in  the  market  aa  '  Giant  Powder '  and  '  Herculean 
Powder,'  is  a  compound  of  nitro-glycerine  and  clay,  (China  clay  is  the  best.) 
.In  many  cases  sawdust  is  used.  It  requires  a  practical  chemist  to  mix  nitro- 
glycerine with  clay  or  sawdust,  for  it  is  a  very  dangerous  piece  of  work. 
Revolutionists  would  do  well  to  buy  the  dynamite  ready  made.  It  is  very 
cheap;  much  cheaper  than  they  can  manufacture  it  for  themselves.  No.  1  is 
the  best.  No.  2  will  do  also.  Dynamite  can  be  purchased  from  any  large 
powder  concern  in  any  of  our  cities.  Dynamite  explodes  from  heat  and  de- 
tonation. It  is  self-explosive  at  a  temperature  of  180  degrees  Fahrenheit,  and 
through  sudden  and  violent  concussion, — as,  for  instance,  produced  by  the 
fulminate  of  silver  or  mercury.  If  you  keep  your  stock  of  dynamite  below  a 
temperature  of  100  degrees,  and  even  125,  it  will  not  explode  itself.  Yet  you 
ought  not  expose  it  directly  to  the  rays  of  the  sun,  or  get  it  too  near  the  stove. 
The  best  way  of  storing  it  is,  wrap  it  well  in  oil-paper,  place  it  in  a  box  of 
sawdust,  and  bury  it  in  your  cellar,  garden,  or  where  nobody  can  touch  it. 
The  mototure  is  neutralized  by  the  sawdust.  Never  attempt  to  thaw  frozen 
dynamite.  This  requires  the  skillful  hand  of  a  chemist,  and  is  very  danger- 
ous. In  handling  dynamite,  be  careful  not  to  get  any  of  it  on  your  lips,  nose, 
eyes,  or  skin  anywhere;  for,  if  you  do,  it  will  give  you  a  terrible  headache. 
When  filling  bombs,  and  you  must  handle  it  with  your  fingers,  place  a  rubber 
mitten  on  your  hand,  and  tie  a  handkerchief  over  mouth  and  nose,  so  that 
you  may  not  inhale  the  dangerous  gases.  They  likewise  produce  a  frightful 
headache.  In  filling  bombs,  use  a  little  wooden  stick,  and  never  be  careless. 
Keep  the  stuff  pure.  Beware  of  sand.  For  the  revolutionist,  it  is  necessary 
that  the  revolutionist  should  experiment  for  himself;  especially  should  he 
practice  the  knack  of  throwing  bombs.  For  further  information,  address  A. 
S.,  Alarm,  107  Fifth  Ave.,  Chicago." 

In  the  Alarm  of  July  25,  1885,  is  an  article  entitled: 

"Street  FiGBTma. 

"How  to  Meet  tfie  Enemy, 

"Some  Yaluable  Hints  for  the  Bevolutionary  Soldiers.     What  an 

OflScer  of  the  United  States  Army  has  to  Say." 

In  the  Alarm,  from  August  17,  1885,  to  the  last  issue  of  that  paper,  ap- 
peared the  following  notice:  "The  armed  section  of  the  American  group 
meets  Monday  night  at  54  West  Lake  street." 

September  5, 1885._  "Now,  in  regard  to  the  proposed  strike  next  spring,  a 
few  practical  words  to  our  comrades.  The  number  of  organ  ized  wage-  workers 
in  this  country  may  be  about  800,000:  the  number  of  the  unemployed  about 
2,000,000.  .Will  tlie  manufacturing  kings  grant  the  miKiest  request,  under 
such  circumstances?  No,  sir.  The  small  ones  cannot,  and  the-big  ones  will 
not.  They  will  then  draw  from  the  army  of  unemployed.  The  strikers 
will  attempt  to  stop  them.  Then  comes  the  police  and  the  militia.  *  *  • 
Say,  workingmen,  are  you  prepared  to  meet  tlie  latter?  are  you  armed?" 

March  20, 1886.  "Argument  is  no  good  unless  based  on  force.  You  must 
be  able  to  make  your  antagonist  stand  still  and  listen  to  your  plea.  When  he 
refuses  to  do  that,  the  use  of  force  becomes  a  necessity." 

April  8, 1886.  "American  Group,"  etc.  "Mr.  Parsons  thought  the  or- 
ganization of  the  vast  body  of  unskilled  and  unorganized  laboring  men  and 
women  a  necessity,  in  order  that  they  formulate  their  demands,  and  make  an 
effective  defense  of  their  right.  He  thought  the  attempt  to  inaugurates  the 
eight-hour  system  would  break  down  the  capitalistic  system,  and  bring  about 
such  disorder  and  hardship  that  the  social  revolntion  would  become  a  neces- 
sity. As  all  roads  in  ancient  times  led  to  Rome,  so  now  all  labor  movements 
of  whatever  character  Inevitably  lead  to  socialism."  The  unskiUed  lalioreis' 
eight-hour  league  was  then  organized,  thirty  joining. 

April  24,  1886.    "Workingmen,  to  annsl    War  to  the  palaoa,  peace  (o 
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the  cottage,  and  death  to  luxurious  idleness.  T1>e  wage-system  is  the  only 
cause  of  the  world's  misery.  One  pound  of  dynamite  is  better  than  a  bushel 
of  bullets.  Make  your  demand  for  eight  hours  with  weapons  in  your  hands 
to  meet  thei  capitalistic  bloodliounds,  police,  and  militia  in  proper  manner." 

April  24, 1886.  "Knaves^or  Foolst  In  the  contest  now  going  on  between 
labor  and  capital,  the  pretended  lenders  and  official  mouth-pieces  of  trades 
unions  and  Knights  of  Labor  assemblies  are  attempting  to  prevent  the  toil- 
ing masses  from  using  the  beat,  most  effective,  and  only  successful  means 
against  the  predatory  beasts  which  must  be  exterminated  as  public  enemies 
during  the  strikes  and  boycotts;  our  only  weapons  against  capitalistic  con- 
spiracy and  organized  murder,  starvation,  and  wage-slavery.  These  Qun- 
kies  and  lickspittles  speculate  on  their  chances  of  securing  places  at  the 
public  crib  as  influential  agitators,  or  as  foremen  and  '  sweaters  '  over  their 
fellow- workers,  or  some  other  sinecure;  others  are  tickled  by  the  praises  of 
the  capitalistic  press,  and  by  being  quoted  as  representative  reformers  in  in- 
terviews, etc.  These  enemies  of  labor  manage  to  get  themselves  elected  to 
trades  assemblies  and  other  representative  bodies  of  organized  labor,  where 
they  play  the  role  of  harmonizers  and  peacemakers  between  the  despoiled 
wage-slaves  and  their  despoilers.  The  toiling  masses  never  gave  Mr.  Pow- 
derly  or  any  other  man  the  authority  to  issue  a  proclamation  against  the  en- 
forcement of  the  eight-hour  law  from  and  after  May  1st,  nor  has  he  been  em- 
ployed by  any  plebiscite  to  forbid  strikes  and  boycotts,  and  to  preach  the  har- 
mony of  capital  and  labor  as  against  the  gospel  of  discontent.  The  Knights 
of  Labor,  trade  unionists,  and  other  working  people  repudiate  by  their  action 
the  foolish  talk  of  such  men.  The  social  war  has  come,  and  whoever  is  not 
with  us  is  against  us." 

The  following  is  an  exti-act  from  the  Anarchist:  "Motto:  All  Government 
We  Hate.  Organ  of  the  autonomous  group  of  the  I.  A.  A.  Volume  I.  Chi- 
cago, January  1. 1886.  Ko.  I.  (Complaints  should  be  sent  to  G.  Engel,  286 
Milwaukee  avenue.  CalL  Workingmen  and  fellows:  We  recognize  it  our 
duty  to  contend  against  existing  rule,  but  he  who  would  war  successfully 
must  equip  himself  with  all  implements  adapted  to  destroy  his  opponents,  and 
secure  victory.  In  consideration  thereof,  we  have  resolved  to  publish  the 
Anarchist,  as  a  line  in  the  fight  for  the  disinherited.  It  is  necessary  to  dis- 
seminate anarchist  doctrine.  As  we  strive  for  freedom  from  government  we 
advocate  the  principle  of  autonomy,  in  this  sense:  We  strive  towards  the  over- 
throw of  the  existing  order,  that  an  end  may  be  put  to  the  ■  abhorrent  work 
of  destruction  on  the  part  of  mankind,  and  fratricide  may  be  done  away.' 
The  equality  of  all,  without  distinction  of  race,  color,  or  nationality,  is  our 
fundamental  principle,  thus  ending  rule  and  servitude.  We  reject  reforma- 
tory endeiivors  as  useless  play,  adding  to  the  miserable  derision  and  oppres- 
sion of  the  workingmen.  Against  the  never  to  be  satisfied  ferocity  of  the 
capitalists  we  recommend  the  radical  means  of  the  present  age.  All  endeavors 
of  the  working  classes  not  aiming  at  the  overthrow  of  existing  conditions  or 
ownership  and  at  complete  self-government  are  to  us  reactionary,"  etc. 

Buring  the  years  1885  and  1886  the  defendants  Fielden,  Parsons,  Engel, 
Spies,  and  Schwab  made  numerous  speeches  to  the  workingmen.  Schwab 
and  Spies  were  generally  together  on  these  occasions,  and  an  address  by  one 
was  generally  followed  by  an  address  by  the  other.  At  a  gathering  of  work- 
ingmen at  Mueller's  Hall  in  the  North  division,  in  June,  1885,  Schwab  said, 
in  German,  that  the  gap  between  the  rich  and  poor  was  growing  wider;  that, 
although  despotism  in  Russia  had  endeavored  to  suppress  niliilism.  nihilism 
was  still  growing;  that  the  death  of  Beinsdorf,  a  man  then  recently  executed 
in  Europe,  had  been  avenged  by  the  killing  of  the  chief  of.  police  of  Frank- 
fort, who  had  been  industrious  in  endeavoring  to  crush  out  socialism;  that 
murder  was  forced  on  many  a  man  through  the  misery  brought  on  him  by 
capital ;  that  freedom  in  Illinois  was  unknown;  that  what  was  needed  here 
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•was  a  bloody  revolution  which  would  right  their  wrongs.  The  Arbeiter 
Zeitung,  in  reporting  this  speech,  quotes  the  concluding  remark  of  Schwab 
as  follows :  "Because  we  know  that  the  ruling  class  will  never  make  any  con- 
cessions, therefore  we  have  oTUse  for  all  severed  our  oonneation  with  it,  and 
made  all  preparations  for  a  revolution  by  force." 

On  February  16,  1886,  Schwab  made  a  speech  at  the  Twelfth  Street  Turner 
Hall,  in  regard  to  the  London  riots,  which  closed  as  follows:  "We  greet  the 
London  events  as  the  announcement  of  the  near  approach  of  the  social  revo- 
lution. " 

At  a  mass  meeting  on  the  Lake  Front  on  April  26,  1886,  about  a  week  be- 
fore the  Haymarket  meeting,  the  defendant  Schwab  said:  "To-day  is  Easter 
day.  *  *  •  The  workingmen  of  Chicago  to-day  celebrate  their  resurrec- 
tion. They  are  resurrected  from  their  laziness;  from  their  indifference  in 
which  they  have  remained  so  long.  •  *  *  Prom  the  first  of  May  we  will 
work  eight  hours  a  day.  The  workingmen  want  this,  and  wanting  it  is  hav- 
ing it,  if  the  desire  is  based  on  power.  The  workingmen  are  powerful,  if 
they  are  united.  *  *  *  Therefore,  also  in  future,  let  us  be  a  united,  solid 
army.  Unite  with  your  unions,  never  desert  them.  •  •  *  Everywhere 
police  and  muiderers  are  employed  to  grind  down  workingmen.  For  every 
workingman  who  has  died  through  the  pistol  of  a  deputy-sheriff,  let  ten  of 
those  executioners  fall.  Arm  yourselves.  After  thaflrst  of  May  eight  hours, 
and  not  a  minute  more." 

Spies,  in  a  speech  at  the  Mueller  Hall  meeting  in  June,  1885,  advised  the 
workingmen  to  revolt  at  once,  and  said  that  he  had  been  accused  of  giving 
this  advice  before,  and  that  it  was  true,  and  that  he  was  proud  of  it;  that 
wage-slavery  could  only  be  abolished  through  powder  and  ball.  He  says  that 
he  was  accustomed  by  a  little  paper  to  have  called  upon  the  workingmen  to 
commit  criminal  acts.  He  conceded  that,  and  repeated  it  again.  What  is 
crime,  anyway?  When  the  workingman  was  putting  himself  in  tlie  possession 
of  the  fruits  of  his  labor  stolen  from  him,  that  was  called  a  crime.  A  piseudo 
opponent  had  remarked  that  he  could  bring  about  the  emancipation  of  the 
working  classes  through  the  ballot.  This,  however,  was  impossible.  If  the 
ballot  had  been  of  advantage  to  the  workingmen,  then  Napoleon  and  Bis- 
mark  never  would  have  given  the  f rancliise  to  the  people.  The  ballot  was 
serving  only  for  the  covering  over  of  capitalistic  tyranny  and  highway  rob- 
bery. The  speaker  pointed  out  the  miserable  condition  the  coal-diggers  in  the 
Hocking  Valley  had  gotten  into;  and  in  conclusion  he  gave  his  hearers  the 
advice  to  frequently  visit  the  meetings  of  the  International  Workingmen's 
Association,  and  to  read  the  organs  of  the  workingmen  for  the  purpose  of  in- 
forming themselves. 

At  a  meeting  at  Twelfth  Street  Turner  Hall  on  October  11. 1885,  "Mr. 
August  Spies  was  introduced  at  this  point,  and  offered  the  following  resolu- 
tion: '  Whereas,  a  general  move  has  been  started  among  the  organized  wage- 
workers  of  this  country  for  the  establishment  of  an  eight-hour  work-day,  to 
begin  May  1,  1886,  and  whereas,  it  is  to  be  expecled  that  the  class  of  profes- 
sional idlers,  the  governing  class  who  prey  upon  the  bones  and  marrow  of  the 
useful  members  of  society,  will  resist  this  attempt  by  calling  to  their  assist- 
ance the  Finkertons,  the  police,  and  state  militia:  Therefore  be  it  resolved 
that  we  urge  upon  all  wage-workers  the  necessity  of  procuring  arms  before 
the  inauguration  of  the  eight-hour  strike  in  order  to  be  in  ft  position  of  meet- 
ing our  foe  with  his  own  argument, — force.  Besolved,  that  while  we  are 
skeptical  in  regard  to  the  benefits  that  will  accrue  to  the  wage-workers  in  the 
introduction  of  an  eight-hour  work-day,  we  nevertlieless  pledge  ourselves  to 
aid  and  assist  our  brethren  in  this  vast  struggle  with  all  that  lies  in  our 
power,  as  long  as  they  show  an  open  and  defiant  front  to  our  common  enemy, 
the  labor-devouring  classes  of  aristocratic  vagabonds,  the  brutal  murderers  of 
our  comrades  in  St.  Louis,  Lemont,  Chicago,  Philadelphia,  and  other  places. 


Digitized  by 


Google 


m.]  THE  AMABCHISTB'  CASE.  891 

Onr  war-cry  may  be,  "Death  to  the  enemy  of  the  human  race,  our  despoil 

ers."' — August  Spies  supposed  that  Mr. did  not  like  the  terms  in 

which  members  of  the  government  were  referred  to.    The  reason  of  ttiis  was 

that  Mr. was  one  of  those  political  vagabonds  himself.    There  were 

9,000,000  of  people  engaged  in  industrial  trades  in  this  country.  There  were 
but  one  million  of  them  as  yet  organized,  while  there  were  two  million  of 
them  unemployed.  To  make  a  movement  in  which  they  were  engaged  a  suo- 
cessful  one,  it  must  be  a  revolutionary  one.  <  Oon't  let  us, '  he  exclaimed, 
*  forget  the  most  forcible  argument  of  all, — ^the  gun  and  dynamite.'  " 

At  a  meeting  on  the  Lake  Front  in  July,  1885,  the  defendant  Parsons  made 
a  speech.  "He  was  speaking  in  a  general  way  about  trouble  with  the  work- 
ingrnen  and  the  people, — what  he  called  the  proletariat  class;  and  spoke  about 
their  enemies,  as  he  termed  them, — the  police  and  the  constituted  authoi-ities. 
He  said  that  they  were  their  enemies,  and  that  they  would  use  force  against 
them.  The  authorities  would  use  the  police  and  the  militia,  and  they  would 
have  to  use  force  against  them.  He  advised  them  to  purchase  rifles.  If  they 
hadn't  money  enough  to  buy  rifles,  to  buy  pistols;  and,  if  they  couldn't  buy 
pistols,  they  could  buy  sufBcient  dynamite  for  twenty-Bve  cents  to  blow  up  a 
building  the  size  of  the  Pullman  building,  and  pointed  to  it. " 

At  another  meeting  in  the  same  month,  at  the  same  place,  "after  the  pic- 
nic, Mr.  Parsons — I  won't  be  sure  of  that— spoke  about  a  young  German  ex- 
perimenting with  dynamite  at  this  picnic.  He  had  dynamite  in  a  can, — a  to- 
mato can, — and  spoke  of  how  the  thing  was  thrown  into  a  pond  or  lake,  and 
how  much  execution  could  be  done  with  that  amount  of  dynamite.  He  also 
spoke  of  what  could  be  done  with  it  in  destroying  buildings  and  property  in 
the  city." 

At  a  meeting  in  Market  Square  in  April,  1885,  the  defendant  Parsons  made 
a  speech  to  a  company  of  workingmen,  in  which  he  said:  "It  is  no  use  of  ar- 
guing. We  will  never  gain  anytliing  by  argument  and  words.  The  only  way 
to  convince  these  capitalists  and  robbers  is  to  use  the  gun  and  dynamite." 

At  a  meeting  at  Baum's  Pavilion  on  February  22,  1885,  Parsons  said,  in  s 
speecli:  "I  want  you  all  to  unite  together  and  throw  off  the  yoke.  We  need 
no  president,  no  congressmen,  no  police,  no  militia,  and  no  judges.  Tliey  are 
all  leeches,  sucking  the  bloodof  the  poor,  who  have  tosupport  them  all  bytheir 
labor.  I  say  to  you,  rise,  one  and  all,  and  let  us  exterminate  them  all.  Woe 
to  the  police  or  to  the  militia  whom  they  send  against  us." 

At  a  meeting  in  April,  1885.  of  workingmen  for  the  purpose  of  denouncing 
the  new  board  of  trade,  the  defendant  Parsons  spoke  as  follows:  "The  pres- 
ent.social  system  makes  private  property  of  the  means  of  labor  and  the  re- 
sources of  life, — capital, — and  thereby  creates  classes  and  inequalities,  con- 
ferring upon  the  holders  of  property  the  power  to  live  upon  the  labor  proiluct 
of  the  propertyless.  Whoever  owns  our  bread  owns  our  ballots;  for  a  man 
who  must  sell  his  labor  or  starve  must  sell  his  vote  when  the  same  alternative 
is  presented.  The  inequalities  of  our  social  system — its  classes,  its  privi- 
leges, its  enforced  property  and  misery — arise  out  of  the  institution  of  pri- 
vate property,  and  so  long  as  this  system  prevails  onr  wives  and  children  will 
be  driven  to  toil,  while  their  fathers  and  brothers  are  thrown  into  enforced 
idleness,  and  the  men  of  the  board  of  trade  and  all  other  profit  mongers  and 
legalized  gamblers  who  live  by  fleecing  the  people,  will  continue  to  accumu- 
late millions  at  the  expense  of  their  helpless  victims.  This  grand  conspiracy 
against  our  liberty  and  lives  is  maintained  and  upheld  by  statute  law  and  the 
constitution,  and  enforced  by  the  military  ai'ms  of  the  state.  If  we  would 
achieve  our  liberation  from  economic  bondage,  and  acquire  our  natural  right 
to  life  and  liberty,  every  man  must  lay  by  a  part  of  his  wages,  buy  a  Colt's 
navy  revolver,  [cheers,  and  'That's  what  we  want,']  a  Winchester  rifle,  [a 
voice,  '  And  ten  pounds  of  dynamite;  we  will  make  it  ourselves,']  and  learn 
how  to  make  and  use  dynamite,  [cheers.]  Then  raise  the  flag  of  rebellion, 
[cries  of  '  Bravo,'  and  cheers,]  the  scarlet  banner  of  liberty,  fraternity,  equal* 
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ity,  and  strike  down  to  the  earth  every  tyrant  that  lives  upon  this  globe, 
[cheers,  and  cries  of  '  Vive  la  communel  '1  Tyrants  have  no  right  which  we 
should  respect  Until  this  is  done,  you  will  continue  to  be  robbed,  to  be  plun- 
dered,  to  be  at  the  mercy  of  the  privileged  few.  Therefore  agitate  for  the 
purpose  of  organization,  organize  for  the  purpose  of  rebellion,  for  wage-slaves 
have  nothing  to  lose  but  their  chains.  Tbey  have  a  world  of  freedom  and 
liappiness  to  win,  [cheers.]" 

At  a  meeting  in  Greif's  Hall  in  August,  1885,  referring  to  the  late  street- 
car strike,  the  defendant  Parsons  made  a  speech  in  which  he  said:  "If  but 
one  shot  had  been  fired,  and  Bonfleld  had  happened  to  be  shot,  the  whole  city 
would  have  been  deluged  in  blood,  and  the  social  revolution  would  have  been 
inaugurated." 

At  a  meeting  at  Greif's  Hall  on  March  29, 1885,  Ffelden  said  that  a  few 
explosions  in  the  city  of  Chicago  would  help  the  case  considerably.  "There 
is  the  new  board  of  trade, — aroostof  thieves  and  robbers.  Weought  to  com- 
mence by  blowing  that  up." 

At  another  meeting  at  the  same  place  Fielden  said:  "It  is  a  blessing  that 
something  has  been  discovered  wherewith  the  workingmen  can  fight  the  po- 
lice and  tlie  militia  with  the  Gatling  guns." 

At  a  meeting  held  at  Ogden's  Grove,  June  7, 1886,  Fielden  said:  "I  want 
all  to  organize.  Every  workingman  in  Cbicago  ought  to  belong  to  our  or- 
ganization. It  is  of  no  use  to  go  and  beg  of  our  masters  to  give  us  more 
wages,  or  better  times.  When  I  say  '  organize,'  I  mean  for  you  to  use  force. 
It  to  of  no  use  for  the  working  people  to  hope  to  gain  anything  by  means  of 
the  ordinary  weapons.  Every  one  of  you  must  learn  tlie  use  of  dynamite,  for 
that  is  the  power  witli  which  we  hope  to  gain  our  rights." 

In  the  fall  of  1885  the  defendant  Fielden  addressed  a  crowd  on  the  Lake 
Front,  in  which  be  stated  "that  the  workingmen,  the  laborers,  were  Justified 
in  using  force  to  obtain  that  which  was  theirs,  and  which  was  withheld  from 
them  by  the  rich;  that  our  present  social  system  was  not  proper;  that  an 
equality  of  possession  should  exist;  and,  if  the  rich  kept  on  withholding  from 
the  poor  what  was  justly  due  to  the  poor  because  they  had  earned  it,  they 
should  use  force  and  violence;  that  force  should  be  used  against  the  rich,  the 
wealthy,  and  the  men  who  had  means;  that  the  existing  order  of  society 
should  be  destroyed, — annihilated, — and,  as  no  other  redress  could  be  had 
peaceably,  they  were  justified  in  using  force  and  violence." 

At  a  meeting  of  the  American  group  on  the  second  of  S^teraber,  1885, 
Fielden,  in  a  speech  said:  "It  is  useless  for  you  to  suppose  that  you  can  ever 
obtain  anything  in  any  other  way  than  by  force.  You  must  arm  yourselves, 
and  prepare  for  the  coming  revolution." 

At  a  public  meeting  hold  in  Twelfth  Street  Turner  Hall,  October  11, 1885, 
Fielden  said:  "The  eight-hour  law  will  be  of  no  benefit  to  the  workingman. 
Tou  must  all  organize  and  use  force.  Yon  must  crush  out  the  present  gov- 
ernment; as  by  force  is  the  only  way  in  which  you  better  your  present  condi- 
tion." 

On  the  twentieth  of  December,  at  the  same  place,  Fielden  said:  "All  the 
crowned  beads  of  Europe  are  trembling  at  the  very  name  of  soci^ism,  and  I 
hope  soon  to  see  a  few  Liskas  (the  man  who  murdered  the  chief  of  police  of 
Frankfort,  and  w.is  hanged  for  it)  in  the  United  States  to  put  out  of  the  way 
a  few  of  the  tools  of  capital." 

At  a  meeting  at  106  Bandolph  street,  on  January  14, 1886,  Fielden  made  a 
speech,  in  which  he  said:  "It  is  quite  true  that  we  tmve  lots  of  explosives  and 
dynamite  in  our  possession,  and  we  will  not  hesitate  to  use  it  when  the  proper 
time  comes.  We  care  nothing  either  for  the  military  or  police,  tor  these  are 
in  the  pay  of  the  capitalist." 

On  March  12,  1886,  Fielden  made  a  speech  at  Zepf 's  Hall,  at  the  corner  of 
West  Bandolph  and  Des  Plaines  streets,  in  which  he  said:  "We  are  told  tliat 
we  most  attain  our  ends  and  aims  by  obeying  law  and  order.    Damn  law  aad 
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orderl  We  have  obeyed  law  and  order  long  enough.  The  time  has  come  for 
yon.  men,  to  strangle  the  law,  or  the  law  will  strangle  yon." 

At  a  meeting  at  the  Twelfth  Street  Turner  Hall  the  defendant  Fielden  in  a 
speech  said:  "The  first  of  May  will  be  our  time  to  strike  the  blow;  there  are 
BO  many  strikes,  and  there  will  be  fifty  thousand  men  out  of  work, — that  is 
to  say,  if  the  eight-hour  law  is  a  failure, — if  the  eight-hour  movement  is  a 
failure." 

Henry  Weinecke,  a  police  officer,  testified  that  some  time  in  February. 
1886.  before  he  came  on  the  police  foi-ce,  he  heard  the  defendant  Engel  at 
Timmerhofl's  HaU,  703  Milwaukee  avenue,  address  a  meeting.  The  witness 
said:  "I  was  standing  in  the  door;  the  door  that  goes  in  the  ball  from  the 
saloon.  I  heard  him  talking  about  buying  revolvers  for  the  police.  He  ad- 
vised  everybody — 'Every  man  wants  to  join  them,  to  save  up  three  or  four 
dollars  to  buy  revolvers  to  shoot  every  policeman  down.'  He  says  he  wants 
every  workingman  whom  he  could  get  to  join  them,  and  then  advise  every. 
body  you  know.  <  You  save  up  three  or  four  dollars  to  buy  a  revolver  th.it 
was  good  enough  for  shooting  policemen  down,'  he  said."  The  witness  fur> 
ther  stated  that  the  hall  at  that  meeting  was  crowded,  and  Engel  spoke  in 
German. 

Qustaf  Lehmann,  a  socialist,  and  a  member  of  the  Lehr  nnd  Wehr  Yerein, 
testifies  that  in  January  or  February  of  this  year  (1886)  he  heard  the  defend- 
ant  Engel  make  a  speech  at  Nefi"s  Hall,  58  Clyboume  avenue,  before  the  as- 
sembly of  workmen  of  the  North  side,  in  which  he  said  that  those  who  could 
:3ot  arm  themselves,  and  who  could  not  buy  revolvers,  should  buy  dynamite; 
that  it  was  very  cheap  and  easily  handled;  and  gave  a  general  description  of 
how  bombs  could  be  made, — how  gas-pipes  could  be  filled;  that  a  gas-pipe  was 
to  be  taken,  and  a  wooden  block  put  into  the  end,  and  it  was  to  be  filled  with 
dynamite;  then  the  other  end  is  also  closed  up  with  a  wooden  block,  and  old 
nails  are  tied  around  the  pipe  by  means  of  wire;  then  a  hole  is  bored  into  one 
end  of  it,  and  a  fuse  with  a  cap  is  put  into  that  hole;  that  the  nails  should 
be  tightened  to  the  pipe  so  that  when  it  explodes  there  will  be  many  pieces 
flying  around;  that  gas-pipe  could  be  found  on  the  West  side  from  the  river, 
near  the  bridge. 

William  Seiiger,  a  member  of  the  "International,"  testified  that  he  heard 
Engel,  one  of  the  defendan  ts,  make  a  speech  to  the  North  side  group  in  Neff 's 
HaU,  last  winter,  in  which  he  said  that  every  one  should  manufacture  bombs 
for  themselves;  that  pipes  could  be  found  every  where  without  any  cost;  that 
the  pipes  were  to  be  closed  up  with  wooden  blocks  fore  and  aft,  and  that  in 
one  of  the  blocks  was  to  be  drilled  a  hole  for  the  fuse  and  cap;  that  every 
workingman  should  arm  himself  with  them;  that  they  were  cheap  to  be  had, 
and  were  the  best  means  against  the  police  and  capitalist. 

Moritz  Neff,  who  was  the  keeper  of  the  hall  known  as  Thoeringer  Hall, 
sometimes  called  the  "Shanty  of  the  CJommunists,"  and  also  called  "Neff's 
Hall,"  testified  that  he  heard  Engel  address  a  public  meeting  of  the  North  side 
group  at  that  place;  that  he  addressed  the  meeting  on  general  principles,  and 
came  around  and  wanted  money  for  a  new  paper  which  they  had  started.  "It 
is  called  the  'Anarchist.'  It  is  a  paper  started  by  the  Noith-west  side  group 
and  two  of  the  South  side  groups.  He  came  there  for  the  purpose  of  obtain- 
ing money,  in  order  to  push  the  paper  along.  He  said  that  the  Arbeiter  Zei- 
tung  was  not  outspoken  enough  in  those  anarchistic  principles.  Therefore  it 
was  necessary  to  start  something  else,  and  for  this  purpose  they  started  this 
paper.  They  distributed  some  of  these  papers  around  there;  and  after  that  he 
sat  down.  Later  on  bespoke  again,  and  gave  a  kind  of  history  of  revolutions 
in  the  old  country,  and  stated  that  the  nubility  of  France  were  only  forced  to 
give  up  their  privileges  by  brute  force;  and  then  he  stated  that  the  slave- 
holders of  the  south  had  only  liberated  their  slaves  after  being  compelled  by 
force  by  the  northern  states;  and  therefore  he  said  that  the  present  wage> 
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slavery  would  only  be  done  away  with  by  force  also;  and  he  advised  them  to 
arm  themselves,  and,  if  guns  were  too  dear  for  them,  they  should  use  cheaper 
meaus, — dynamite,  or  anything  they  could  get  hold  of,  to  fight  the  enemy. 
He  stated  that,  in  order  to  make  bombs,  it  was  not  necessary  tliat  they  should 
be  round ;  anytliing  that  was  hollow  inside  would, — in  the  shape  of  gas-pipes, 
or  something  like  that.  *  *  *  This  was  in  the  speech  that  he  made.  He 
sat  down  afterwards.  It  was  custoniaiy  to  have  a  discussion  after  tlie  speech 
was  made,  and  anybody  that  wanted  to  ask  the  speaker  a  question  could  do 
BO.    That  part  of  the  speech  I  did  not  hear.    I  was  in  the  saloon." 

The  following  is  a  substantial  abstract  of  the  contents  of  Herr  Most'a  book: 

"Science  of  lievolutionary  War:  Manual  for  Instruction  in  the  Use  and 
Preparation  of  Nitro-Glycerine,  Dynamite,  Gun-Cotton,  Fulminating  Mercury, 
Bombs,  Fuses,  Poisons,  etc.,  etc.,  by  Jobann  Most,  New  York:  Printed  and 
published  by  the  International  Zeitung  Verein,  (International  News  Go.,) 
167  Williams  street." 

The  substauce  of  this  treatise  is  as  follows: 

About  the  importance  of  modern  explosives  for  the  social  revolution,  pres- 
ent and  future,  nothing  need  be  said.  They  will  form  a  decisive  element  in 
the  next  epoch  of  the  world's  history.  It  is  therefore  natural  that  the  revo- 
lutionists of  all  countries  should  be  anxious  to  obtain  these  explosives  and 
learn  to  apply  them  practically.  Too  much  time  has  been  wasted,  books  are 
expensive,  etc.  Even  explanations  of  learned  treatises  are  unavailing.  Per- 
sons attempting  to  experiment  according  to  the  instructions  met  with  results 
not  encouraging.    The  matter  was  expensive,  dangerous,  etc. 

Some,  under  experiment,  have  produced  tolerable  gun-cotton,  and  small 
quantities  of  nitro-glycerine  converted  into  dynamite.  But  this  was  of  small 
value,  as  with  small  quantities  of  dynamite  little  can  be  done,  and  it  is  ex- 
pensive. For  manufacture  of  dynamite  on  a  large  scale,  an  expensive  outfit 
is  required,  and  separate  quarters.  A  private  dwelling  cannot  be  used.  Such 
a  laboratory  must  be  kept  in  a  secluded  spot,  because  of  the  stench,  which 
would  lead  to  discovery  and  ejection.  We  have  not,  however,  abandoned  ex- 
periments, but  concluded  that  dynamite  cannot  be  successfully  supplied  by 
private  manufacture,  but  must  be  obtained  from  professional  manufacturers. 
Not  an  ounce  of  dynamite  heretofore  used  has  been  manufactured  by  revolu- 
tionists, but  obtained  by  them.  Watchmen  cannot  prevent  the  securing  of  a 
supply.  Beside,  it  is  now  an  article  of  commerce  for  many  purposes,  so  that 
its  obtainment  cannot  be  prevented.  The  purchase  is  easier  and  cheaper 
than  private  manufacture,  and  for  this  money  is  required.  Dynamite  fac- 
tories may  be  confiscated.  Tlie  purpose  of  this  treatise  is  to  publish  the 
simplest  metliods  for  the  manufacture  of  explosives,  and  to  explain  their  use 
and  effect.  In  this  direction  many  mistakes  have  been  made,  attributable  to 
ignorance.  Dynamite  may  be  exploded  by  a  spark  of  Are,  but  it  is  not  so 
usually,  for  when  brought  in  contact  with  the  dame  it  usually  bums,  without 
causing  further  effects.  It  is  exploded  by  shock,  and  therefore  must  be 
handled  carefully.  Explodes  easier  when  frozen  than  not,  and  freezes  a  few 
degrees  above  zero,  Reaumur.  It  will  stand  a  high  degree  of  heat  without  ex- 
ploding. Moisture  has  no  effect  upon  it,  as  the  principid  ingredient,  nitro- 
glycerine, is  greasy.  The  simplest  and  surest  way  to  explode  dynamite  is  in 
the  application  of  blasting  cartridges,  obtainable  in  all  large  houses  dealing  in 
blasting  or  shooting  utensils,  (description  of  the  cartridge  given.)  In  im- 
portant undei-takings,  procure  best  quality  of  fuse,  which  looks  like  common 
twine,  which  should  be  guarded  against  moisture  by  being  soaked  in  tallow 
or  tar,  or  incased  in  rubber.  When  explosion  is  desired  from  a  distance,  a 
wire  and  electric  battery  is  preferable;  but,  if  only  a  few  minutes  are  desired 
to  get  away,  six  or  eight  Indies  of  fuse  will  answer,  attached  to  a  piece  c^ 
touchwood.  For  a  bomb  only  so  much  fuse  is  required  as  can  burn  in  the  in- 
terval of  throwing, — six  or  eight  inches  is  enough,  determinable  by  experi- 
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ment.  To  explode  dynamite  by  fuse  and  percussion  cartridge,  the  bomb  or 
other  vessel  should  be  inclosed  on  all  sides,  with  an  opening  through  which 
the  blasting  cartridge  may  be  introduced.  The  cartridge  should  reach  into 
the  explosive  material  two-tliirds  of  its  length,  but  not  let  the  fuse  touch,  for 
the  fuse  might  set  fire  to  the  dynamite,  and  it  might  escape  in  flame  through 
the  orifice.  When  the  fuse  burns  to  the  cartridge  it  explodes  the  latter,  and 
that  the  dynamite.  Ttie  fulminating  cap  sliould  be  tightly  squeezed  into  the 
petard,  to  avoid  dislocation.  Before  introducing  the  fuse  into  the  cap,  cut  it 
off  to  make  a  fresh  end.  In  important  undertakings,  the  greatest  care  is  ad- 
visable. The  fulminating  mercury  rests  loosely  and  may  fall  out  of  the  cart- 
ridge, which  should  therefore  be  examined  before  being  used.  Thesamerules 
obtain  as  to  nitro-glycerine,  but  the  latter  is  a  more  powerful  explosive  than 
dynamite,  the  latter  consisting  of  75  to  80  per  cent,  of  nitro-glycerine,  and  20 
to  25  per  cent,  of  charcoal,  sawdust,  or  other  proper  material.  On  account  of 
it's  rapidity,  the  greatest  force  of  a  dynamite  explosion  is  in  the  direction  where 
it  meets  greatest  resistance.  No  very  heavy  or  very  strong  cylinder  should 
be  used  to  demolish  a  wall,  but  a  simple  tin  can  is  preferable.  But  wliere 
dynamite  is  proposed  to  be  exploded  among  a  number  of  ]>erson8,  the  stronger 
the  shell  "tlie  more  splendid  are  the  results." 

The  best  sliape  for  a  bomb  is  globular,  as  furnishing  equal  resistance  and 
producing  the  same  explosive  efTect  in  all  directions,  iron  sliells  are  the  best; 
obtainable  in  a  foundry.  Zinc  globes  are  not  to  be  despised,  and  can  be 
privately  manufactured;  but  the  latter  requires  obtaining  a  brass  mould  from 
a  trustwoi-thy  expert.  With  such  a  mould,  fifty  semi-glubes  of  moderate  size 
can  be  manufactured  in  a  day,  and  these  can  be  spidered  together.  Every 
bomb  must  have  an  opening  about  three-quarters  of  an  inch  through  which 
to  fill,  provided  with  a  screw  top  to  be  put  in  after  the  filling  is  done,  with  a 
hole  bored  through  the  top,  large  enough  to  pass  a  detonating  cap,  which  is 
connected  with  the  fuse.  After  the  bomb  is  tilled  with  dynamite.  It  is 
screwed  together,  and  then  the  fuse  can  be  lighted  and  the  bomb  thrown. 
"A  trial  of  such  a  bomb  has  had  a  most  excellent  result. "  A  zinc  globe  four 
inches  in  diameter,  filled  with  dynamite,  was  experimpnted  with.  The  ex- 
plosion was  like  a  cannon  shot,  bursting  a  large  flag-stone  into  20  pieces, 
scattering  them  10  to  15  feet,  making  a  hole  2  feet  in  the  ground,  and  at 
80  to  40  feet  distant  pieces  of  the  shell  were  found  about  the  size  of  a 
revolver  ball,  and  veiy  ragged.  If  this  bomb  had  been  placed  under  the 
table  of  a  gluttonous  dinner  party,  or  if  it  had  been  thrown  through  a 
window  onto  the  table,  what  a  beautiful  effect  it  would  have  had. 

Another  method:  A  piece  of  gas  or  water  pipe  a  few  inches  long.  Cut  a 
screw  on  each  end,  and  cover  with  a  screw  cap,  and,  for  explosion,  proceed 
as  with  the  other  bomb.  Such  missiles  are  easily  manufactured,  cheap,  and 
against  a  crowd  must  produce  brilliant  effects.  No  certainty  of  one  bomb 
being  successful, — may  result  only  in  broken  windows,  etc.  Any  ordinary 
house  will  resist  such  explosions,  and,  in  operating  against  houses,  a  different 
method  must  be  pursued.  Percussion  primer  bombs  can  be  provided  by  mak- 
ing pyramid  or  other  shaped  shells  with  a  percussion  cap  on  each  side,  so  that, 
when  thrown,  whichever  side  striken  will  explode  the  cap;  but  these,  if  falling 
in  soft  ground,  are  ineffective.  The  cap  must  be  secured  tightly,  so  as  not  to 
fall  off,  and  the  detonating  chamber  closed  at  its  bottom  with  fulminating 
mercury,  and,  the  space  being  filled  with  fine  gunpowder,  a  second  explosive 
cap  being  placed  at  the  bottom  of  the  vent  in  the  dynamite,  which  is  to  be  used 
preferably.  A  bomb  filled  with  fulminating  mercury  would  have  to  have  a 
very  strong  shell  to  be  effective,  and  filling  a  bomb  with  fulminating  mercury 
is  dangerous,  and  the  fulminate  is  more  expensive  than  dynamite.  Besides 
all  which  the  primer  bombs  described  are  more  expensive  and  di£Scult  of  con- 
struction than  a  globular  bomb.  We  are  of  opinion  that  thu  fuse  construction 
(with  detonating  chamber)  is  more  practical  and  reliable.    The  best  construe* 
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tion  for  a  bomb  that  will  explode  by  coacussion  is  one  in  which  is  inserted  a 
small  glass  tube,  slightly  bent,  closed  at  each  end  by  melting,  and  then  in- 
serted in  a  shell  so  that  the  ends  of  the  tube  meet  the  iipposite  sides  of  the 
chamber;  around  this  inner  tube  is  placed  another  tube  full  of  a  mixture  of 
chlorate  of  potash  and  sugar;  and  around  this  combined  tube  the  chamber  is 
filled  with  dynamite,  and  the  shell  closed.  When  this  bomb  is  thrown,  the 
concussion  breaks  the  glass  tube,  the  sulphuric  acid  ignites  tiie  potash  mixture, 
and  Uie  result  is  an  explosion  of  the  dynamite.  In  practical  use,  the  power 
of  dynamite  is  illustrated  in.  mining  blasts,  etc.,  small  quantities  producing 
wonderful  results,  which  are  dependent  upon  the  confinement  of  the  dynamite. 
In  attacking  buildings,  unless  tlie  dynamite  can  be  introduced  into  chimneys 
or  other  orlHces,  considerable  quantity  must  be  used  to  shake  the  building  or 
bring  it  down.  For  ordinary  buildings,  nothing  less  than  10  pounds  will  do, 
and  for  massive  buildings,  barracks,  churches,  etc.,  40  or  50  pounds  may  be 
required,  and,  even  then,  will  not  be  effective  unless  skillfully  placed.  The 
explosives  should  be  placed  under  or  within  a  foundation,  or  close  to  the  main 
wall,  just  above  the  ground,  but  not  packed  in  a  shell,  simply  in  tin  cylinders; 
the  length  of  the  cylinder  being  proportionate  to  the  breadth  of  the  breach 
desired.  Care  must  be  taken  not  to  break  the  fuse.  Water-proof  fuse  may 
be  had  ready-made. 

Following  are  results  of  experiments  by  the  war  department  of  Austria: 
Four  pounds  of  dynamite  in  a  tin  box  made  a  hole  two  feet  by  eighteen  inches 
in  a  one-foot  brick  wall;  seven  pounds  made  a  hole  thirteen  by  fifteen  inches 
in  a  two-foot  brick  wall;  twenty-seven  pounds  made  a  bole  fifteen  feet  square 
in  a  three-foot  brick  wall;  forty-three  pounds  knocked  down  a  brick  wall 
three  and  a  half  feet  tliick.  Good  results  were  obtained  by  loading  down  the 
dynamite  with  sandbags  of  earth,  two  pounds  at  the  bottom  of  a  wall  sunk 
in  the  earth,  and  covered  with  a  foot  and  a  half  of  ground,  shaking  down  seven 
feet  of  a  wall  eighteen  inches  thick.  Fourteen  pounds  of  dynamite  in  two 
tin  cylinders,  each  two  feet  long  and  three  indies  in  diameter,  made  a  breach 
la  a  wall  six  and  one-half  feet  wide  and  seven  feet  high.  In  a  foundation  of 
a  four-foot  brick  wall  three  holes  were  dug.  eight  feet  apart,  and  seven  and 
one-half  feet  deep,  and  six  pounds  of  dynamite  in  a  tin  box  placed  in  each 
hole,  and  exploded  simultaneously  by  electricity.  The  result  was  the  demoli- 
tion of  the  wall  for  a  distance  of  twenty-flve  feet.  As  compared  with  dyna- 
mite, sixty  pounds  of  gunpowder  in  tin  boxes,  exploded  against  a  stone  wall, 
produced  no  other  effect  than  to  blacken  it,  tlie  damage  to  the  wall  being 
eight  to  ten  times  less,  even  when  confined,  than  in  the  case  of  dynamite.  In 
case  of  war  tiie  destruction  of  bridges,  etc.,  is  important,  and  here  dynamite 
has  been  especially  effective.  As  examples:  Two  pounds  of  dynamite  in  a 
tin  box,  exploded  on  a  wrouglit-iron  plate,  two  inches  thick,  tore  a  hole 
through  the  plate.  Twenty-six  pounds  of  dynamite  in  eight  tin  boxes,  laid 
one  on  another,  destroyed  an  iron  single-track  railroad  bridge,  pipe  construc- 
tion, securely  built  Seven  pounds  of  dynamite  exploded  near  a  railroad  track 
threw  off  one  rail,  and  splintered  the  second,  destroying  the  nearest  tie.  A 
train  following  immediately,  perhaps  imperial  special,  might  have  "gone  to 
the  devil."'    Other  experiments  also  mentioned. 

To  thaw  dynamite,  which  freezes  very  easily,  the  best  plan  is  to  put  the  dy- 
namite in  a  water-proof  vessel  into  a  larger  one  containing  water.  Frozen 
dynamite  is  dangerous  when  ignited,  and  may  fail  to  explode  if  special  pains 
are  not  taken.  Failures  should  be  avoided  in  revolutionary  movements.  It 
is  cheapest  to  buy  explosives,  or  confiscate  them,  but  instruction  given  for 
manufacture,  avoiding  technical  terms,  advises  processes  which  we  have  tried 
successfully,  the  principles  of  operation  resting  on  the  method  discovered  by 
Ditmar,  the  New  York  dynamite  manufacturer,  but  simpler. 

To  manufacture  dynamite,  there  are  mixed — First,  two  parts  sulphuric 
acid  with  one  of  nitric  acid;  second,  there  is  added  one-eighth  of  the  whole 
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quantity  of  glycerine.  Scientists  have  overstated  the  dangers  of  this  manu- 
facture, with  the  result  that,  on  the  part  of  revolutionists,  less  nitro-glyoerine 
has  been  manufactured  than  would  otherwise  have  been.  Sulphuric  acid  of 
at  least  45  deg.  can  be  had  of  any  wholesale  druggist  in  9-pound  bottles ;  nitrip 
acid  of  at  least  66  deg.  in  7-pound  bottles.  To  eighteen  pounds  of  sulphuric 
acid  you  need  nine  pounds  of  nitric  acid  and  Uiree  and  on&-half  pounds  of 
glycerine.  Mixing  can  be  done  in  an  iron  pot,  enameled,  or  in  any  porcelain 
or  glazed  vessel.  In  an  outer  vessel  pour  water  till  it  reaches  three-fourths 
of  the  height  of  the  iiiner  vessel,  kept  cold  by  the  use  of  ice.  Put  the  sul- 
phuric acid  into  the  inner  vessel.  Add  half  the  quantity  of  nitric  add,  stir- 
ring with  a  glass  rod,  and  pouring  in  slowly.  To  get  rid  of  the  offensive  and 
unhealthy  fumes,  cover  the  mouth  and  the  nose  by  a  bandkercliief.  Keep  the 
windows  open,  and  mix  near  or  under  an  open  flue.  When  the  mixture  is 
completed,  cover  with  a  piece  of  glass,  and  leave  for  15  to  20  minutes  to  cool 
off,  the  mixture  causing  a  high  degree  of  heat.  Then  add  the  glycerine,  stir- 
ring briskly  with  the  glass  rod  while  pouring.  If  yellowish  red  fumes  arise, 
indicating  conflagration,  stop  pouring  the  glycerine,  and  stir  more  briskly,  and 
afterwards  resume  the  addition  of  tlie  glycerine.  After  completing  the  mix- 
ture, stir  for  10  minutes  or  so.  Then  lift  out  the  inner  vessel  containing  the 
mixture,  and  pour  it  onto  the  water  in  the  outer  vessel  slowly.  A  yellowish 
oil  will  settle  to  the  bottom,  which  is  nitro-glycerine.  After  some  time  pour 
off  the  water.  Then  pour  the  nitro-glycerine  for  further  purification  into  a 
bowl  filled  with  good  soda  lye,  stirring  briskly,  so  as  to  cause  all  of  the  nitro- 
glycerine to  come  in  cont<)ct  with  the  lye;  let  settle  and  pour  off  the  lye,  when 
the  nitro-glycerine  can  be  bottled.  Ifitro-glycerine  in  a  natural  state  being 
dangerous  from  concussion,  it  is  desirable  to  manufacture  the  dynamite  at 
onoe.  To  do  this,  take  sawdust  or  pulverized  cliarcoal,  or  a  mixture  equal 
parts  powder,  sugar,  dust  of  saltpetre,  and  wood  pulp.  Put  this  material  into 
a  vessel,  and  pour  on  the  nitro-glycerine,  kneading  it  with  a  wooden  ladle  to 
the  consistency  of  a  thick  dough;  pack  in  oil  paper  or  tin  boxes.  Long-con- 
tinued handling  of  dynamite  with  the  bare  hands  produces  severe  headache. 

Gun-cotton  is  also  an  .explosive  not  much  Inferior  to  dynamite.  To  prepare 
it,  take  uuglued  cotton  wadding,  boil  in  soda  lye,  dry  carefully,  either  in  the 
air  or  upon  hot  iron  plates  or  bricks.  The  cotton  is  then  dipped  in  the  mix- 
ture of  acids,  (sulphuric  and  nitric,)  and,  after  being  left  until  thoroughly 
saturated,  is  taken  out,  squeezed  dry,  but  not  with  the  hands,  and  is  then  put 
in  a  vessel  with  soda  lye.  After  fifteen  minutes,  again  taken  and  squeezed 
out,  which  may  be  done  with  the  hand,  and  which  is  repeated  two  or  three 
times,  but  each  time  in  new  warm  water.  Then  the  wadding  must  be  dried 
by  atmosphere,  not  by  hot  material.  It  Is  not  extensively  used  because  it  ig- 
nites in  warm  sunshine.  Use  immediately  after  manufacture,  or  keep  in  wa- 
ter until  required,  and  then  dry  and  use.  Unconilned  gun-cotton  burns  with- 
out explosion,  but  is  explosive  when  placed  in  cylindrical  bombs,  and  rammed 
in  securely.  It  can  be  exploded  by  fire  without  concussion.  It  is  not  to  be 
despised  because  it  is  more  easily  manufactured  than  dynamite,  and  has  an  In* 
noeent  appearance. 

Gun-cotton,  saturated  with  nitro-glycerine,  results  in  nitro-gelatine,  in- 
credibly explosive,  and  far  superior  to  dynamite;  but  its  keeping  on  hand  is 
dangerous,  and  the  mixture  should  therefore  immediately  precede  its  con- 
templated use.  Near  Washington  the  following  experiment  was  recently 
made:    By  a  dynamite  gun,  bombs  were  thrown  containing  11  pounds  nitro- 

felatine  2,000  feet  against  solid  rock.  One  bomb  tore  a  hole  6  feet  deep  and 
5  feet  in  diameter  in  the  rock,  and  10  tons  of  rock  were  cut  loose,  and  thrown 
in  all  directions,  while  stones  from  10  to  12  pounds  were  carried  about  halt  a 
mile.  The  spectators,, nearly  all  militaiy  men  from  foreign  countries,  coD" 
curred  that  an  ordinary  vessel  would  be  destroyed  by  the  explosion  of  a  single 
such  bomb,  while  an  iron-clad  receiving  it  in  the  side  would  thereby  be  disabled. 
v.l2N.B.no.l6 — 67 
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Revolutionists  cannot  manufacture  dynamite  cannon,  (which  are  about  40  feet 
long,)  but  they  can  make  bombs  and  use  ordinary  slings.  "That  which  re- 
duces what  has  been  solid  rocks  into  splinters,  may  not  have  a  bad  effect  in  a 
court  or  monopolists'  ball-room." 

Fulminate  of  mercury  is  a  powerful  explosive,  consisting  of  mercury,  sul- 
phuric acid,  and  alcohol,  equal  weights,  which  must  be  mixed  in  a  clean 
glazed  vessel,  in  cold  water  or  ice,  the  mercury  being  first  put  into  the  vessel, 
and  the  rest  stirred  in  slowly,  the  acid  being  added  first,  and  enough  of  it  to 
secure  the  entire  solution  of  the  mercury;  pour  in  the  alcohol  after  cooling. 
The  product,  a  gray  substance,  is  then  spread  on  tissue  paper  to  dry,  and  a 
little  potash  is  added  to  reduce  the  danger  of  explosion.  It  explodes  at  a  tem- 
perature of  150  degrees.  Silver  may  be  substituted  for  mercury,  giving  a 
better  product,  but  more  expensive.  Experimenting  should  be  done  with 
very  small  quantities  to  begin  with.  Fulminate  of  mercury  explodes  under 
a  spark,  as,  for  instance,  a  gun-cap,  and  bombs  charged  with  this  explosive 
explode  by  concussion  simply.  In  Ailing  a  bomb  great  care  must  be  taken, 
as  no  ramming  or  concussion  is  allowed,  and  the  filling  is  therefore  better 
done  while  the  mixture  is  moist,  and  when  it  will  settle  into  shape;  but  in 
this  event  the  shell  must  be  left  open  until  completely  dry.  In  closing  the 
shell  care  roust  be  taken  not  to  cause  any  spark  or  ignition,  which  would  be 
followed  by  an  explosion.  In  modern  wars  they  do  not  confine  themselves  to 
explosives  and  weapons  of  any  particular  description,  but  are  aimed  to  weaken 
the  enemy  by  all  means  possible. 

A  particularly  effective  weapon  is  fire.  For  example,  in  Moscow,  against 
Napoleon,  and  by  the  Prussians  in  France  in  1870-71.  Therefore,  in  a  list 
of  revolutionary  war  utensils,  the  article  serviceable  for  incendiary  purposes 
must  not  be  omitted.  A  very  effective  mixture  is  of  phosphorus  and  bi- 
sulphide of  carbon.  Buy  yellow  phosphor,  which  is  always  kept  under  water, 
and  must  never  be  touched  with  the  bare  hands,  but  taken  from  the  contain- 
ing bottle  with  a  fork  or  stick.  Put  in  a  porcelain  bowl  full  of  water,  and 
cut  into  portions  about  the  size  of  a  bean  under  water.  The  phosphor  must 
be  kept  in  a  bottle  with  a  glass  stopper,  fitting  air-tight.  Fill  a  bottle  with 
bisulphide  of  carbon,  di'op  in  the  phosphor  quickly,  and  close;  then  shake 
slowly  until  dissolved.  The  fluid  is  then  ready  for  use,  and  if  poured  on 
rags  will  result  in  spontaneous  combustion,  after  a  time.  Petroleum  added 
retards  the  combustible  action,  and  may  be  used  when  one  desires  to  make 
good  bis  escape.  Experiments  with  this  mixture  were  made  in  France  by  de- 
tectives. 

Another  incendiary  article  is  thus  constructed:  Take  a  tin  fruit-jar;  re- 
move the  cover;  cut  a  hole  in  the  center  of  the  cover,  into  which  insert  a 
medicine  glass;  then  resolder  the  cover;  pour  in  benzine;  fill  the  medicine 
glass  with  gunpowder,  and  close  with  a  stopper,  passing  a  fuse  through  the 
stopper;  light  the  fuse;  the  result  is,  after  a  time,  the  explosion  of  the  pow- 
der, bursting  the  can,  and  scattering  the  benzine  blazing  in  every  direction. 
A  hundred  men  equipped  with  such  implements,  scattered  through  a  city, 
could  achieve  more  than  20  batteries  of  artillery,  and  the  thing  is  easily  made, 
and  cheap. 

There  may  be  cases  in  which  the  revolutionist  must  abandon  shelter,  and 
sacrifice  his  own  life  in  the  warfare  against  the  property  owning  beast  of  so- 
ciety; but  no  revolutionist  should  unnecessarily  endanger  his  own  life.  An 
unknown  danger  is  the  most  t«rrible.  Therefore  revolutionists  should  act 
singly,  or  in  as  small  numbers  as  possible. 

Owing  to  the  failure  of  various  attacks,  the  idea  has  been  suggested  to  poi- 
son weapons  used  for  assault.  But  this  idea  hsis  never  been  carried  out,  ow- 
ing to  the  expense  and  difficulty  of  procuring  suitable  poisons.  The  best  sub- 
stance for  poisoning  arms  is  curari,  used  by  the  South  American  Indians  on 
their  arrows.    It  is  absolutely  fatal,  but  is  high  priced.    A  dagger  red-hot. 
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and  hardened  in  a  decoction  of  rose  laurel,  is  fatal.  Pulverized  phosphor, 
mixed  with  gum  arabic,  and  applied  to  the  weapon,  is  also  fatal.  So  with 
verdigris.  So  as  to  cadaver  poison  and  prussic  acid;  but  poisons  must  always 
be  prepared  immediately  before  use,  as  they  dissolve  in  the  atmosphere,  and 
become  innocuous. 

Tlie  successful  arming  of  the  people  cannot  be  achieved  by  one  definite  pro- 
cedure, but  by  utilizing  all  different  circumstances.  The  best  thing  would  be 
for  organized  worliingmen  throughout  the  civilized  world  to  provide  them- 
selves with  inusliets  and  ammuniiion,  and  to  thoroughly  drill;  but  this  is  al- 
most impossible,  as  the  authorities  would  interfere  with  them,  and  through- 
out Europe  even  the  purchase  of  weapons  by  the  common  people  is  made  dilH- 
cult,  while  secret  purchase  subjects  to  the  charge  of  "constructive  treason." 
In  America  every  one  has  the  constitutional  right  to  arm,  but  the  carrying  of 
concealed  weapons  is  proJii  bited,  while,  if  carried  openly,  that  also  would  soon  be 
prohibited.  That  is  not  all.  Hardly  had  a  military  organization  been  effected 
In  Illinois,  when  the  legislature  passed  a  law  allowing  to  march  and  drill  only 
the  state  organizations.  A  litigation  has  resulted,  which  is  as  yet  undeter- 
mined. There  is  evidenced,  also,  among  legislators,  a  disposition  to  prohibit 
dynamite  except  for  industrial  purposes  and  national  defense.  The  working- 
men  of  Americii  cannot  arm  themselves  unless  they  do  it  80(m.  If  they  arm 
themselves  at  once,  well;  if  not,  it  will  soon  be  difficult  or  impossible,  and 
"you  will  find  yourselves  defenseless  and  powerless  in  the  face  of  a  mob  of 
murderers  in  uniform,  armed  to  the  teeth."  The  price  of  a  watch  would  buy 
a  flne  breech-loader.  We  do  not  take  much  stock  in  the  arming  of  organiza- 
tions, for  several  reasons ;  among  others,  that  it  will  cause  a  great  pressure 
upon  those  who  are  unwilling  to  join,  which  is  in  violation  of  the  anarchistic 
principle,  and  dangerous  to  the  existence  of  the  organization.  Besides  which, 
it  would  involve  great  financial  sacrifice  to  those  who  prefer  to  do  nothing  tor 
the  cause.  Labor  organizations  should  therefore  content  themselves  with  al- 
lowing arming  by  those  who  desire  to  do  so.  They  may  buy  arms  at  whole- 
sale, and  retail  to  those  who  wish  to  purchase,  on  the  installment  plan,  if  nec- 
essary, at  cost;  thus  saving  expense,  without  trenching  upon  the  assets  of 
the  society.  Muskets  are  not  the  only  desirable  weapons;  good  revolvers, 
daggers,  poisons,  and  firebrands  are  destined  to  be  of  immense  service  during 
a  revolution.  The  modem  explosives  deserve  attention  first  of  all.  Quanti- 
ties of  nitro-glycerine  and  dynamite,  numerous  hand-grenailes  and  blasting 
cartridges,  should  be  at  the  disposal  of  the  revolutionist;  these  things  acting 
88  the  proletariats'  substitute  for  artillery.  These  are  particularly  recom- 
mended to  European  revolutionists,  as  they  cannot  buy  rifies.  "Taken all  In 
all,  our  motto  is:  Proletarians  of  all  countries,  arm  yourselves,  arm  yourselves. 
No  matter  what  may  happen,  the  hour  of  battle  draws  near." 

Certain  precautions  should  be  adopted  by  the  revolutionist  if  he  wishes  to 
address  an  associate  in  writing.  He  should  use  a  fictitious  address,  which 
should  be  frequently  changed,  ami  its  contents  ought  to  be  shaped  with  a  view 
to  the  possibility  of  its  falling  into  the  wrong  hand.  He  should  never  men- 
tion the  true  name  of  his  confederates.  Initials  or  nicknames  are  preferable. 
There  should  never  be  a  communication  even  to  a  comrade  of  a  fact  which  it 
is  not  necessary  for  him  to  know.  Your  right  name  should  never  be  signed. 
The  use  of  a  cipher  is  not  desirable,  because  it  is  a  suspicious  method,  and  is 
very  liable  to  detection.  If  used  at  all,  the  key  to  the  cipher  should  be  com- 
municated only  to  one  confederate.  "All  letters  received,  which  bear  secrets, 
should  always  be  burned  immediately  after  reading. "  Bevolutionists  should 
never  retain  things  which  would  lead  to  detection,  and  should  always  be  oa 
guard  against  detectives  and  police.  Neither  through  friendship,  love,  or 
family  ties  should  you  talk  unnecessarily.  These  rules  "apply  particularly  to 
all  enterprises  that  are  directed  against  the  prevailing  disorder  and  its  laws." 
If  a  revolutionary  deed  is  proposed,  it  should  not  be  talked  about,  but  silently 
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parsued.  If  assifitance  is  indispensable,  it  may  be  chosea,  bat  a  misstep  in 
this  is  fatal.  The  societj  of  suspected  persons  should  be  carefully  avoided; 
thus  spies  would  be  rendered  harmless.  Self-oomposure  in  arrest  is  essential. 
Only  when  the  arrest  can- be  successfully  resisted  should  there  be  resort  to  it, 
or  when  it  becomes  a  question  of  life  and  death.  But  if  you  are  sure  that  the 
arrest  is  on  suspicion,  you  protest  energetically  and  submit  quietly.  To  ex- 
aminations by  a  judge,  the  revolutionist  Rhould  submit  only  so  far  as  he  can 
prove  an  alibi.  Admit  nothing  except  what  is  proven.  If  all  means  of  de- 
liverance are  exhausted,  then  the  prisoner  should  defend  his  deed  from  tlie 
stand-point  of  the  revolutionist  and  anarchist,  and  conveiii  the  defendant's 
setit  into  a  speaker's  stand.  Shield  your  person  as  long  as  possible,  but,  when 
you  are  irredeemably  lost,  use  your  respite  for  the  propagation  of  your  prin- 
ciples. We  thus  speak  because  we  observe  that  even  expert  revolationists 
violate  even  the  plaiuest  rules. 

AFFEirDIX. 

We  have  received  from  a  layman  an  essay  presenting  another  means  of 
preparing  fulminate  of  mercury,  which  essay  reads  as  follows:  Use  an  or- 
dinary retort.  To  precipitate  the  fumes,  put  the  neck  of  the  retort  in  water, 
put  in  5  grains  of  mercury  and  50  grains  of  nitric  acid.  After  this  has 
cooled,  add  60  grains  of  best  alcohol  in  small  quantities;  shaking  the  retort 
well  while  mixing.  Upon  the  neck  of  the  retort  put  an  India-rubber  tube, 
30  or  40  centimeters  long,  passing  through  a  vessel  tilled  with  water.  Light 
an  alcohol  flame  under  the  retort  until  the  mixture  begins  to  boil.  The  ful- 
minate of  mercury  crystallizes.  Four  off  the  liquid  residue.  Beflne  the  ful- 
minate in  cold  water  sevenU  times,  and  then  boil  the  water.  Spread  on  tissue 
paper  to  dry,  in  a  high  temperature.  Then  close  carefully  to  prevent  absorb- 
ing moisture.    Thus  writes  our  correspondent. 

As  a  substitute  for  a  blasting  cartridge,  where  the  latter  cannot  be  oonven- 
iently  obtained,  cut  a  piece  off  the  closed  end  of  a  metal  penholder,  say  an 
inch  and  a  half  long,  and  fill  this  with  the  caps  ordinarily  used  for  toy  pistols, 
stuffing  them  In;  then  add  a  fuse,  and  the  cartridge  is  ready  for  use.     . 

Pulverized  seeds  of  stramonium,  ^aked  in  almoivd  or  other  cake,  furnish  an 
effective  poison  to  be  used  against  a  spy,  informer,  minion  of  the  law,  or 
other  scoundrel. 

Invisible  ink  is  recommended  for  revolutionary  correspondence.  To  mis- 
lead spies,  write  an  ordinary  letter,  and  then  write  with  the  invisible  ink  be- 
tween the  lines,  or  on  the  reverse  pages ;  or  send  an  old  book,  and  write  on 
the  blank  pages;  or  write  on  the  inside  of  paper  wrappers.  There  are  invisi- 
ble inks  which  are  developed  by  heat,  but  these  are  not  recommended,  as  heat  in 
always  applied  to  suspicious  correspondence  by  the  detectives.  The  chemical 
is  preferable.  If  you  write  with  nitrate  of  cobalt,  (invisible,)  it  becomes 
bluish  if  you  spread  oxalate  of  potash  over  it.  Kitrate  of  copper  made  legible 
by  spreading  cyanide  of  potassium  on;  and,  so  if  written  with  hydro-chlorate. 
There  are  still  other  methods,  but  enough  has  been  suggested. 

We  speak  now  of  Sprengel's  acid  and  neutral  explosives.  Sprengel  has 
found  that  hydro-carbons,  mixed  with  vehicles,  can  be  exploded  by  a  cap,  like 
dynamite.  For  instance,  equal  parts  of  carbolic  acid  dissolved  in  nitric  acid 
gives  an  explosive.  By  the  solution  of  carbolic  in  nitric  acid,  picric  acid  is 
produced.  In  the  mixture,  beating  takes  place,  which  should  be  cooled  off. 
Mix  the  picric  acid  with  nitric  acid,  and  an  explosive  as  strong  as  nitro- 
glycerine ia  produced,  the  proportions  being  58.3  of  picric  acid  to  41.7  ci. 
nitric  acid.  If,  instead  of  carbolic  acid,  benzine  is  used,  the  result  is  nitro- 
benzole.  Add  nitric  acid  in  the  proportion  of  71.92  nitric  acid  to  28.08  nitrio- 
benzole,  and  you  have  an  explosive.  These  various  liquids  can  be  utilized  by 
absorbing  them  into  chlorate  of  potash,  moulded  in  suitable  shapes,  which 
can  be  exploded  ordinarily  by  a  percussion  cap;  but  these  preparations  are 
not  as  handy  as  dynamite,  and  can  be  used  only  in  glass,  stone,  or  iron  shells, 
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other  shells  being  affected  by  the  acid;  but  they  are  easier  to  produce  thao 
nitro-glycerlne. 

Pruaaic  acid  may  be  prepared  as  follows:  Take  80  grains  yellow  prnssiate 
of  potash,  20  grains  sulphuric  acid,  and  40  grains  of  water.  Heat  the  mix- 
ture in  a  i-etort,  and  catch  the  fumes  in  a  well-cooled  receiver.  It  is  desirable 
that  the  receiver  should  be  bent  and  furnished  with  water  In  its  lower  por- 
tion, through  which  the  fumes  must  pass,  thus  aiding  condensation.  There 
must  be  a  hollow  globe  to  receive  the  accumulating  prussic  acid.  It  is  very 
TolatQe,  and  upon  drj-ing  up  no  poisonous  substance  remains.  Avoid  the  es- 
caping fumes.  Proceed  under  a  well-ventilated  flue.  Prussic  acid  is  not 
useful  for  poisoning  arms,  but  is  for  liquors, — ^looks  like  water,  and  smells 
and  tastes  like  bitter  almonds.    M;iy  be  preserved  in  the  dark  for  a  long  time. 

For  combustion,  we  add  the  following  suggestion:  Take  blotting  paper, 
saturate  it  with  the  phosphor  dissolved  in  carbon,  as  published  recently  in  the 
Freiheit,  and  put  it  in  an  unclosed  envelope,  with  pulverized  chlorate  of 
potash.  Close  the  letter,  and  in  about  a  quarter  of  an  hour,  upon  opening  it, 
an  explosion  and  intense  blaze  will  ensue.  These  letters  can  be  carried 
arround  and  dropped,  and  be  carried  safely  in  an  air-tiglit  tin-box.  For  large 
buildings,  such  as  courts,  etc.,  put  the  phosphor  in  a  small  box  that  can  be 
carried  in  the  overcoat  pocket,  filling  the  lower  part  with  tar,  and  the  upper 
part  with  shavings,  saturate  with  prepared  phosphor,  and  add  potash,  nail  on 
a  lid  carefully,  bore  a  few  holes  to  let  in  the  air,  and  in  the  course  of  three  or 
four  hours  an  explosion  will  follow,  and  a  fire. 

Phosphor  may  be  used  as  a  fuse  for  dynamite,  keeping  it  from  the  air  until 
the  box  of  dynamite  is  placed  in  the  proper  position;  then  raise  the  lid,  letting 
the  air  to  the  fuse,  and  in  due  time  an  explosion  will  follow. 

Platform  of  the  Intemationul  Association  of  Workingmen,  published  in  the 
Arbeiter  Zeitung  during  February,  March,  and  April,  1886: 

"The  Declaration  of  Independence  declares  when  a  long  train  of  abuses 
and  usurpation,  pursuing  invariably  the  same  object,  evincee  a  design  to  re- 
duce them  (the  people)  under  absolute  despotism,  it  is  their  right,  it  is  their 
duty,  to  throw  off  such  government,  and  to  provide  new  guards  for  their  fut- 
ure security.  Are  we  not  too  much  governed,  and  is  it  not  tlie  time  to  prac- 
tice this  thouglit  of  Jefferson?  Is  our  government  anything  but  a  conspiracy 
of  the  privileged  classes  against  the  people?  Fellow-laborers,  read  the  follow- 
ing declaration,  which  we  issue  in  your  interest,  for  humanity  and  progress. 
The  present  order  of  society  is  based  upon  the  spoliation  of  the  non  property 
by  the  property  owners;  the  capitalists  buy  the  labor  of  the  poor  for  wages, 
at  the  mere  cost  of  living,  taking  all  the  surplus  of  labor.  By  machinery 
constantly  reducing  the  volume  of  human  labor,  constantly  increasing  quanti- 
ties of  goods  are  produced,  whereby  the  competition  in  labor  is  increasing,  and 
its  price  is  being  reduced.  Thus,  while  the  poor  are  increasingly  deprived  of 
the  opportunities  of  advancement,  the  rich  grow  richer  through  increasing 
robbery.  Only  by  rare  and  accidental  opportunities  can  the  poor  become  rich. 
Avarice  increases  with  wealth,  and  capitalists  compete  for  tlie  spoliation  of 
the  masses.  In  this  struggle,  the  moderately  wealthy  succumb,  while  mo- 
nopolists flourish,  concentrating  in  their  hands  entire  branches  of  industry, 
trade,  and  commerce.  Industritd  and  commercial  crises  follow,  which  force 
the  wretchedness  of  the  non-property  owners  to  the  highest  point.  Statistics 
of  the  United  States  sliow  that  after  deducting  raw  material,  interest  on  cap- 
ital, etc.,  property  owners  claim  five-eighths,  and  alldw  to  the  laborers  but 
three-eighths  of  the  residue.  The  result  of  the  present  system  is  recurring 
overproduction,  while  tlie  increasing  elimination  of  labor  from  the  process  of 
production  brings  the  impoverishment  of  an  increasing  percentage  on  non- 
property  owners,  *  who  are  driven  into  crime,  vagabondage,  prostitution,  sui- 
cide, starvation,  and  manifold  ruin.  This  system  is  unjust,  insane,  and  mur- 
derous.'   Therefore,  those  who  suffer  under  it,  and  do  not  wish  to  be  respon- 
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Bible  for  its  continuance,  ought  to  strive  for  its  destruction  by  all  means,  and 
with  their  utmost  energy.  '  In  its  place  is  to  be  put  the  true  order  of  society. 
This  can  be  brought  about  only  when  all  instruments  of  labor — all  capital 
produced  by  labor — has  been  transformed  into  common  property,  for  thus 
only  is  the  possibility  of  spoliation  cut  off.  Only  by  the  impossibility  of  ao- 
cumulating  private  capital  can  everyone  be  compelled  to  work  who  claims 
the  right  to  live.  Neither  lordship  nor  servitude  will  thereafter  exist.  This 
system  would  result  further  that  no  one  would  need  to  work  more  than  a  few 
hours  a  diiy,  and  yet  every  reasonable  want  of  society  would  be  satisHed.  In 
this  way,  time  and  opportunity  are  also  given  for  opening  to  all  the  people 
the  possibility  of  the  highest  imaginable  culture.' 

"Opposed  to  such  a  system  are  the  political  organizations  of  the  capitsilists, 
whether  monarchies  or  republics.  States  are  in  tlie  hands  of  property  owners, 
witli  no  other  apparent  end  than  to  maintain  the  disorder  of  the  present  day. 
The  laws  turn  their  sharp  points  against  the  laboring  people,  and,  so  far  as 
they  seem  otherwise,  are  evaded  by  the  ruling  class.  Tlie  school  exists  for 
the  offspring  of  the  rich,  while  the  children  of  the  poor  receive  scarcely  an  el- 
ementary education,  and  this  directed  to  promote  conceit,  prejudice,  servility, 
— anything  but  intelligence.  By  reference  to  a  fictitious  heaven,  the  church 
seeks  to  make  the  masses  forget  the  loss  of  parsdise  on  earth,  while  the  press 
takes  care  to  confuse  the  public  mind.  These  institutions  aim  to  prevent  the 
people  from  reaching  intelligence,  being  under  the  sway  of  the  capitalist 
class.  The  laborers  can  look  for  aid  from  no  outside  source  in  their  Qght 
against  the  existing  system,  but  must  achieve  deliverance  through  their  own 
exertions.  Hitherto,  no  privileged  class  have  relinquished  tyranny,  nor  will 
the  capitalists  uf  to-day  forego  tlieir  privilege  and  authority  without  compul- 
sion. This  is  evidenced  by  the  brutal  resistance  always  manifested  by  the 
middle  classes  against  all  efforts  by  the  laboring  classes  for  their  advancement. 
It  is  therefore  evident  that  the  tight  must  be  of  a  revolutionary  character; 
that  wage  conflicts  cannot  lead  to  the  goal.  Every  reform  in  favor  of  the  la- 
boring classes  involves  a  curtailment  of  the  privileges  of  the  rich  to  which  we 
cannot  expect  their  assent.  'The  ruling  classes  will  not  voluntarily  relin- 
quish their  prerogatives,  and  will  make  no  concession  to  us.  Under  all  these 
circumstances,  there  is  only  one  remedy  left, — force.'  Our  ancestors  of  1776 
have  taught  us  that  resistance  to  tyrants  is  justifiable,  and  have  left  us  an  im- 
mortal example.  By  force,  they  freed  themselves  from  foreign  oppressors, 
<and  through  force  their  descendants  must  free  themselves  from  domestic  op- 
pression.' Therefore,  it  is  your  right  and  duty  to  arm,  says  Jefferson.  Agi- 
tation to  organize;  organizations  for  the  purpose  of  rebellion, — this  is  the 
course,  if  the  workingmen  would  rid  themselves  uf  their  chains.  And,  sinceall 
governments  combine  in  their  policy  of  oppression,  it  is  evident  that  the  vic- 
tory of  the  laboring  population  can  be  confidently  expected  only  when  the 
wage-workers  along  the  whole  line  of  capitalistic  society  inaugurate  the  de- 
cisive combats  simultaneously.  Hence  the  necessity  for  international  afiSliar 
tion,  and  the  organization  of  the  International  Association  of  Workingmen. 

"Our  platform  is  simple  and  clear:  (1)  Destruction  of  existing  class  domi- 
nation, through  inexorable  revolution  and  international  activity;  (2)  the 
building  of  a  free  society  on  communistic  organizations  or  production;  (3) 
free  exchange  of  equivalent  products  through  the  productive  organization 
without  jobbing  and  profit  making;  (4)  organization  of  the  educational  sys- 
tem upon  non-religious  and  scientific  and  equal  basis  for  both  sexes;  (5)  equal 
rights  for  all,  without'distinction  of  sex  or  race;  (6)  the  regulation  of  public 
affairs  through  agreements  between  the  independent  communes  and  confeder- 
acies. " 

Letter  referred  to  as  "Most's  letter,"  offered  in  evidence  by  the  state. 
Translation  of  the  letter  referred  to,  dated  1884,  was  read  as  follows: 

"Dear  Spiss:    Are  you  sure  that  the  letter  from  the  Hocking  valley  was 
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not  written  hy  a  detective?  In  a  week  I  will  go  to  Pittsburg,  and  I  have  an 
inclination  to  go  also  to  the  Hocking  valley.  For  ttie  present  1  send  you 
some  printed  matter.  There  Sch.  '  H '  also  existed  but  on  paper.  I  told  you 
this  some  months  ago.  On  the  otiier  hand,  I  am  in  a  condition  to  furnish 
'medicine,'  and  the  'genuine'  article  at  that.  Directions  for  use  are  per- 
haps not  needed  with  these  people.  Moreover,  they  were  recently  published 
in  the  •  Fr.'  The  appliances  I  can  also  send.  Now,  if  you  consider  the 
address  of  Butchell  thoroughly  reliable,  I  will  ship  twenty  or  twenty-five 
pounds.  But  how?  Is  there  an  express  line  to  the  place,  or  is  there  another 
way  possible?  Paulus  the  Great  seems  to  delight  in  hopping  around  in  the 
swamps  of  the  N.  Y.  V.  Z.,  like  a  blown-np  [bloated]  frog.  His  tirades  ex- 
cite general  detestation.  He  has  made  himself  immensely  ridiculous.  The 
main  thing  is  only  that  the  fellow  cannot  smuggle  any  more  rotten  elements 
Into  the  newspaper  company  than  are  already  in  it.  In  this  regard,  the  cau- 
tion Is  important  to  be  on  the  minute.  The  organization  here  is  no  bet- 
ter nor  worse  than  formerly.  Our  group  has  about  the  strength  of  the 
North  side  group  in  Chicago;  and  then,  besides  this,  we  have  also  the  soc. 
lev.  61,  the  Austrian  league,  and  the  Bohemian  league, — so  as  to  say  three 
more  groups.  Finally,  it  is  easily  seen  that  our  influence  with  the  trade  or- 
ganizations is  steadily  growing.  We  insert  our  meetings  in  the  Fr.,  and  can- 
not notice  that  they  are  worse  attended  than  at  the  time  when  we  got  through 
weekly  81.50  to  $2.00  into  the  mouth  of  the  N.  Y.  V.  Z.  Don't  forget  to 
put  yourself  into  communication  willi  Drury  in  reference  to  the  English  or- 
gan. He  will  surely  work  with  you  much  and  well.  Such  a  paper  is  more 
necessary  as  to  truth.  This  indeed,  is  getting  more  miserable  and  confused 
from  issue  to  issue,  and  in  general  is  whistling  from  the  last  hole.  Inclosed 
is  a  fly-leaf  which  recently  appeared  at  Emden,  and  is  perhaps  adapted  for 
reprint.    Greeting  to  Schwab,  Bau,  and  to  you. 

"Yours,  JouANN  Most. 

"P.  S.  To  Buchtell  I  will,  of  course,  write  for  the  present  only  in  gen- 
eral terms. 

"A.  Spies,  No.  107  Fifth  avenue,  Ohieac/o,  Illinois." 

Translation  of  postal  card  referred  to  Was  as  follows: 

"L.  S.  [Dear  Spies:]  I  had  scarcely  mailed  my  letter  yesterday  when  the 
telegraph  brought  news  from  H.  M.  One  does  not  know  whether  to  rejoice 
over  that  or  not.  The  advance  is  in  itself  elevating.  Sad  is  the  circum- 
st'Unce  that  it  will  remain  local,  and,  therefore,  might  not  have  a  r.esult.  At 
any  rate,'  these  people  make  a  better  impression  tl)an  the  foolish  voters  on 
this  and  the  other  side  of  the  ocean.    Greetings  and  a  shake. 

"Yours.  J.  M." 

•     The  following  are  among  the  instructions  given  for  the  prosecution: 

"(4)  The  court  further  instructs  the  jury,  as  a  matter  of  law,  that  if  they 
believe  fi'om  the  evidence  in  this  cJase,  beyond  a  reasonable  doubt,  that  the 
defendants,  or  any  of  them,  conspired  or  agreed  together,  or  with  others,  to 
overthrow  the  law  by  force,  or  to  unlawfully  resist  tbe  officers  of  the  law,  and 
if  they  further  believe  from  the  evidence,  beyond  a  reasonable  doubt,  that  in 
pursuance  of  such  conspiracy,  and  in  furtherance  of  the  common  object,  a 
bomb  was  thrown  by  a  member  of  such  conspiracy  at  the  time,  and  tliat  Ma- 
thias  J.  Degan  was  killed,  then  such  of  the  defendants  that  the  jury  believe 
from  the  evidence,  beyond  a  reasonable  doubt,  to  have  been  parties  to  such 
conspiracy,  are  guilty  of  murder,  whether  present  at  the  killing  or  not,  and 
whether  the  identity  of  the  person  throwing  the  bomb  be  established  or  not. 

"(6)  If  the  jury  believe  from  the  evidence,  beyond  a  reasonable  doubt,  that 
there  was  in  existence  in  thiscounty  and  state  a  conspiracy  to  overthrow  the 
existing  order  of  society,  and  to  bring  about  social  revolution  by  force,  or  to 
destroy  the  legal  authorities  of  this  city,  county,  or  state  by  force,  and  that 
tbe  defendants,  or  any  of  them,  were  parties  to  such  conspiracy,  and  that  De- 
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gan  was  killed  in  the  manner  described  in  tlie  indictment,  that  be  was  killed 
by  a  bomb,  ami  that  the  bomb  WiUJ  thrown  by  a  party  to  the  conspiracy,  and 
in  f  uittherance  of  the  objects  of  the  conspiracy,  then  any  of  the  defendants 
who  were  members  of  such  conspiracy  at  that  time  are  in  this  case  guilty  of 
murder,  and  that,  too,  although  the  jury  may  further  believe  from  the  evi- 
dence that  the  time  and  place  for  the  bringing  about  of  such  revolution,  or 
the  destruction  of  such  autliorities,  liad  not  been  definitely  agreed  upon  by  the 
conspirators,  but  was  left  to  them  and  the  exigencies  of  time,  or  to  the  judg- 
ment of  any  of  the  co-conspirators. 

"(5|)  If  these  defendants,  or  any  two  or  more  of  them,  conspired  together 
with  or  not  with  any  other  person  or  persons  to  excite  the  people  or  classes 
of  the  people  of  this  city  to  sedition,  tumult,  and  riot,  to  use  deadly  weapons 
against  and  take  the  lives  of  other  persons,  as  a  means  to  carry  their  designs 
and  purposes  into  effect,  and  in  pursuance  of  such  conspiracy,  and  in  further- 
ance of  its  objects,  any  of  the  persons  so  conspiring  publicly  by  print  or  speech 
advised  or  encouraged  the  commission  of  murder  without  designating  time, 
place,  or  occasion  at  which  it  sliould  be  done,  and  in  pursuance  of,  and  in- 
duced by,  such  advice  or  encouragement,  murder  was  committed,  then  all  of 
such  conspirators  are  guilty  of  such  murder,  whether  the  person  who  perpe- 
trated such  murder  can  be  identifled  or  not,  if  such  murder  was  committed  in 
pursuance  of  such  advice  or  encouragement,  and  was  ind  uued  thereby.  It  does 
not  matter  wliat  change,  if  any,  in  the  order  or  condition  of  society,  or  what, 
if  any,  advantage  to  themselves  or  others,  the  conspirators  proposed  as  the 
result  of  their  conspiracy,  nor  does  it  matter  whether  such  advice  and  encour- 
agement had  been  frequent  and  long-oontinued  or  not,  except  in  determining 
whether  the  perpetrator  was  or  was  not  acting  in  pursuance  of  such  advice  or 
encouragement,  and  was  or  was  not  induced  tliereby  to  commit  tlie  murder. 
If  there  was  such  conspiracy  as  in  this  instruction  is  recited,  such  advice  or 
encouragement  was  given,  and  murder  committed,  in  pursuance  of  and  induced 
thereby,  then  all  such  conspirators  are  guilty  of  murder.  Nor  does  it  matter, 
if  there  was  such  a  conspiracy,  how  impracticable  or  impossible  of  success  its 
end  and  aims  were,  nor  hpw  foolish  nor  ill-arranged  were  the  plans  for  its 
execution,  except  as  bearing  upon  the  question  whether  there  was  or  was  not 
such  conspiracy. 

"(6)  The  court  instructs  the  jury  that  a  conspiracy  may  be  established  by 
circumstantial  evidence  the  sitme  as  any  other  fact,  and  ttiat  such  evidence  is 
legal  and  competent  for  that  purpose.  So  as  to  whether  an  act  which  was 
committed  was  done  by  a  member  of  the  conspiracy  may  be  established  by 
circumstantial  evidence,  whether  the  identity  of  the  individual  who  committed 
tKe  act  be  established  or  not;  and  also  whether  an  act  done  was  in  pursuance 
of  the  common  design  may  be  ascertained  by  the  same  class  of  evidence;  and 
if  the  jury  believe  from  the  evidencein  this  case,  beyond  a  reasonable  doubt, 
that  the  defendants,  or  any  of  them,  conspired  and  agreed  together,  or  witli 
others,  to  overthrow  the  law  by  force,  or  destroy  the  legal  authorities  of  this 
city,  county,  or  state  by  force,  and  that  in  furtherance  of  the  common  design, 
and  by  a  member  of  such  conspiracy,  Mathiaa  J  Degan  was  killed,  then 
these  defendants,  if  any,  whom  the  jury  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  were  parties  to  such  conspiracy,  are  guilty  of  the  murder  of 
Mathias  J.  Degan,  whether  the  identity  of  the  individual  doing  the  killing 
be  established  or  not,  or  whether  such  defendants  were  present  at  .the  time 
of  the  killing  or  not." 

"(11)  The  rule  of  law  which  clothes  every  person  accused  of  crime  with 
the  presumption  of  innocence,  and  imposes  upon  the  state  the  burden  of  es- 
tablishing his  guilt  beyond  a  reasonable  doubt,  is  not  intended  to  aid  any  one 
who  is  in  fact  guilty  of  crime  to  escape,  but  is  a  human  provision  of  law,  in- 
tended, so  far  as  human  agencies  can,  to  guard  Against  the  danger  Of  any  in- 
nocent person  being  unjustly  punish^. 
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"(12)  The  court  Instmeta  the  jury,  as  a  matter  of  law.  that  in  considering 
the  case  the  jury  are  not  to  go  beyond  the  evidence  to  hunt  np  doubts,  nor 
mint  they  entertain  sacb  doubts  aa  are  merely  chimerical  or  conjectural.  A 
doubt,  to  justify  an  acquittal,  most  be  reasonable,  and  it  must  arise  from  a 
candid  and  impartial  investigation  of  ali  the  evidence  in  the  case;  and  unless 
it  is  such  that,  were  the  same  kind  of  doubt  interposed  in  the  graver  transac- 
tions of  life,  it  would  cause  a  rpasonable  and  prudent  man  to  hesitate  and 
pause,  it  is  i  nsufScient  to  authorize  a  verdict  of  not  guilty.  If,  after  consider- 
ing all  the  evidence,  you  can  say  you  have  an  abiding  conviction  of  the  truth 
of  the  charge,  you  are  satisHed  beyond  a  reasonable  doubt. 

"(IS)  The  court  further  instructs  the  jury,  as  a  matter  of  law,  that  the 
doubt  which  the  juror  is  allowed  to  retain  on  his  own  mind,  and  nnder  the 
influence  of  which  he  should  frame  a  verdict  of  not  guilty,  must  always  be  a 
reasonable  one.  A  doubt  produced  by  undue  sensibility  in  the  mind  of  any 
Juror,  in  view  of  the  consequences  of  his  verdict,  is  not  a  reasonable  doubt, 
and  a  juror  is  not  allowed  to  create  sources  or  materials  of  doubt  by  resorting 
to  triviHl  and  fandfnl  sappositions  and  remote  conjectures  as  to  possible  states 
of  fact  differing  from  that  establislied  by  the  evidence.  You  are  not  at  liberty 
to  disbelieve  as  jurors,  if  from  the  evidence  you  believe  as  men.  Your  oath 
imposes  on  you  no  obligation  to  doubt  where  no  doubt  would  exist  if  no  oath 
had  been  administered. 

"(131)  The  court  instructs  the  jnry  that  they  axe  the  judges  of  the  law  as 
well  as  the  facts  in  this  case,  and  if  they  can  say,  upon  their  oaths,  that  they 
know  the  law  better  than  the  court  itself,  they  have  the  right  to  do  so;  but, 
before  assuming  so  solpmn  a  responsibility,  they  should  be  assured  that  they 
are  not  acting  from  caprice  or  prejudice;  that  they  are  not  controlled  bjr  their 
will  or  their  wishes,  but  from  a  deep  and  confldent  conviction  that  the  court 
is  wrong  and  that  they  are  right.  Before  saying  this,  npon  their  oaths,  it  a 
their  duty  to  reflect  whether  from  their  study  and  experience  they  are  better 
qualified  to  judge  of  the  law  than  the  court.  If,  under  all  the  circumstances, 
they  are  prepared  to  say  that  the  court  is  wrong  in  its  exposition  of  the  law, 
the  statute  has  given  them  tliat  right 

"(14)  In  this  case  the  jury  may,  as  in  their  judgment  the  evidence  war- 
rants, find  any  or  all  of  tbedefendants  guilty  or  not,  or  all  of  them  not  guilty, 
and  if,  in  their  judgment,  the  evidence  warrants,  they  mny,  in  case  they  find 
the  defendants  or  any  of  them  guiky,  fix  the  same  penalty  for  all  the  de- 
fendants found  guilty,  or  different  penalties  for  the  diflent  defendants 
found  guilty.  In  case  they  find  the  defendants,  or  any  of  them,  guilty  of 
murder,  they  should  fix  the  penalty  either  at  death  or  at  imprisonment  in 
the  penitentiary  for  life,  or  at  imprisonment  in  the  penitentiary  for  a  term  of 
any  number  of  years,  not  less  than  fourteen." 

The  following  instructions,  among  others  asked  by  the  defendants,  were 
refused  by  the  court : 

"(3)  The  court  instructs  the  Jury  that,  in  order  to  convict  these  defend- 
ants, they  must  not  only  find  that  they  entered  into  an  illegal  conspiracy, 
and  that  the  Haymarket  meeting  was  an  unlawful  assembly  in  aid  of  said 
conspiracy,  but  that  in  addition  thereto  that  the  bomb  by  wliich  OiScer  Degan 
lost  his  life  was  cast  by  a  member  of  said  conspiracy,  in  aid  of  the  common 
design,  or  by  a  person  outside  of  said  conspiracy,  aided  and  advised  by  all  or 
some  one  of  these  defendants;  but,  in  any  event,  should  you  find  such  a  con- 
spiracy from  the  evidence  to  have  been  in  existence,  any  one  or  more  of 
these  defendants  not  found  beyond  a  reasonable  doubt  to  have  been  a 
member  thereof,  and  who  is  or  are  not  proved  beyond  a  reasonable  doubt  to 
have  been  present  at  the  Haymarket  meeting,  or  who,  if  present,  did  not 
knowingly  counsel,  aid,  or  abet  the  throwing  of  the  bomb  by  which  Ofiicer 
Degan  lost  his  life,  such  defendant  or  defendants  you  are  bound  to  acquit." 

"(8)  If  the  jury  believe,  from  the  evidence,  that  the  defendants,  or  any  one 
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of  them,  entered  into  a  conspiracy  to  bring  about  a  change  of  government  for 
the  amelioration  of  the  condition  of  the  working  classes  by  peaceable  means, 
if  possible,  but  if  necessary  to  resort  to  force  for  that  purpose;  and  that  in 
addition  tliereto,  in  pursuance  of  that  object,  the  Haymarket  meeting  was  as- 
sembled by  such  conspirator  or  conspirators  to  discuss  the  best  means  to  right 
the  grievances  of  the  working  classes,  without  any  intention  of  doing  any 
unlawful  act  on  that  occasion;  and  while  so  assembled  the  bomb  by  which 
OfiBcer  Degan  lost  his  life  was  tlirown  by  a  person  outside  of  said  conspiracy, 
and  without  the  knowledge  and  approval  of  the  defendant  or  defendants,  so 
found  to  have  entered  into  said  conspiracy, — then  and  in  that  case  the  court 
instructs  the  jury  that  they  are  bound  to  acquit  the  defendants. 

"(9)  The  court  instructs  the  jury  that  it  is  not  enough  to  find  tliat  the  de- 
fendants unlawfully  conspired  to  overthrow  the  present  form  of  government, 
and  that  the  Haymarket  meeting  was  an  unlawful  assembly  called  by  these 
defendants  in  furtherance  of  that  conspiracy;  but  you  must  And,  in  addition 
thereto,  that  the  bomb  by  which  Officer  Degan  lost  his  life  was  thrown  by  a 
member  of  said  conspiracy,  in  aid  of  the  common  design;  or,  if  you  should 
find  that  it  was  thrown  by  a  person  not  proved  beyond  a  reasonable  doubt  to 
have  been  a  member  of  said  conspiracy,  then  you  must  find  that  these  defend- 
ants knowingly  aided  and  abetted  or  advised  such  bomb-thrower  to  do  the  act, 
otherwise  you  are  bound  to  acquit  them." 

"(11)  The  court  further  instructs  the  jury  that  unless  you  find  from  the  ev- 
idence, beyond  all  reasonable  doubt,  that  there  was  a  conspiracy  existing  to 
which  the  defendants  or  some  of  them  were  parties,  and  that  the  act  resulting 
in  the  death  of  Mathias  J.  Degan  was  done  by  somebody  who  was  a  party  to 
said  conspiracy,  and  in  pursuance  of  the  common  design  of  said  conspiracy, 
you  must  find  the  defendants  not  guilty,  unless  the  evidence  convinces  you, 
beyond  all  reasonable  doubt,  that  the  defendants,  or  any  of  them,  personally 
committed  the  act  resulting  in  the  death  of  Mathias  J.  Degan,  as  charged  in 
the  indictment,  or  that  the  defendants,  or  any  of  them,  stood  by  and  aided, 
abetted,  or  assisted,  or,  not  being  present,  had  advised,  aided,  encouraged,  or 
abetted,  the  perpetration  of  the  crime  charged  in  the  indictment;  and  then 
you  should  find  guilty  only  those  defendants  as  to  whom  the  evidence  satis- 
fies you,  beyond  all  reasonable  doubt,  that  they  thus  committed  or  aided  in 
the  commission  of  the  crime  charged  in  the  indictment." 

"(18)  The  court  further  instructs  the  jury  that,  under  the  constitution  of 
this  state,  it  is  the  right  of  the  people  to  assemble  in  a  peaceable  manner  to 
consult  for  what  they  believe  to  be  the  common  good,  and  that,  so  long  as 
such  meeting  is  peaceably  conducted,  orderly,  and  not  tending  to  riot  or  a 
breach  of  the  peace,  no  official  or  authority  has  or  can  have  any  legal  right  to 
attempt  the  dispersal  thereof  in  a  forcible  manner.  Such  attempt,  if  made, 
would  be  unwarranted  and  illegal,  and  might  legally  be  resisted  with  such 
necessary  and  reasonable  degree  of  force  as  to  prevent  the  consummation  of 
such  dispersal.  If  the  jury  believe,  from  the  evidence  in  this  cause,  that  the 
meeting  of  May  4,  1886,  was  called  for  a  legal  purpose,  and,  at  the  time  it 
was  ordered  to  disperse  by  the  police,  was  being  conducted  in  an  orderly  and 
peaceable  manner,  and  was  about  peaceably  to  disperse;  and  that  the  defend- 
ants, or  those  participating  in  said  meeting,  had,  in  connection  therewith,  no 
illegal  or  felonious  purpose  or  design, — then  the  order  for  the  d  ispersal  thereof 
was  unauthorized,  illegal,  and  in  violation  of  the  rights  of  said  assembly,  and 
of  the  people  who  were  then  gathered.  And  if  the  jury  further  believe,  from 
the  evidence,  that  the  meeting  was  a  quiet  and  orderly  meeting,  lawfully  con- 
vened, and  that  the  order  for  its  dispersal  was  unauthorized  and  illegal,  under 
the  provisions  of  the  constitution  of  this  state  referred  to;  and  that,  upon 
such  order  being  given,  some  person  in  said  gathering,  without  the  knowl- 
edge, aid,  counsel,  procurement,  encouragement,  or  abetting  of  the  defend- 
ants, or  any  of  them,  then  or  theretofore  given,  and  solely  because  of  his  own 
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passion,  fear,  hatred,  malice,  or  ill  wUI,  or  in  pursuance  of  his  view  of  the 
right  of  self-defense,  threw  a  bomb  among  the  police,  -wherefrom  resulted  the 
murder  or  homicide  charged  in  the  indictment, — ^then  the  defendants  would 
not  be  liable  for  the  results  of  such  bomb,  and  jour  verdict  should  be  not 
guilty." 

"(18)  Although  certain  of  the  defendants  may  have  advised  the  use  of 
force  in  opposition  to  the  legally  constituted  authorities,  or  the  overthrow  of 
the  laws  of  the  land,  yet,  unless  the  jury  can  find,  beyond  all  reasonable 
doubt,  that  they  specifically  threw  the  bomb  which  killed  Degan,  or  aided, 
advised,  counseled,  assisted,  or  encouraged  snld  act,  or  the  doing  of  some  il- 
legal act,  or  the  accomplishment  of  some  act  by  illegal  means,  in  the  further- 
ance of  which  said  bomb  was  thrown,  you  should  return  said  defendants  not 
guilty." 

"  (22)  The  fact,  if  such  is  the  fact,  that  the  defendant  Neebe  circulated  at 
distributed  or  handled  a  few  copies  of  the  so-called  'Bevenge  Circular,'  and 
while  doing  so  said,  substantially:  ■  Six  workmen  have  been  killed,  at  Mo- 
Cormick's  last  night  by  the  police;  perhaps  the  time  will  come  when  it  may 
go  the  other  way,' — is  not  of  itself  sufficient  to  connect  him  with  the  killing 
of  Degan;  nor  is  the  fact  that  he  had  in  his  house  a  red  flag,  a  gun,  a  revol- 
ver, and  a  sword,  sufficient,  even  when  taken  together  with  the  other  state- 
ment contained  in  this  construction,  to  connect  said  Keebe  with  the  act  which 
resulted  in  the  death  of  Degan,  as  charged  in  this  indictment. 

"  (23)  There  has  not  been  introduced  any  evidence  in  this  case  to  either 
show  that  the  defendant  Keebe,  by  any  declaration,  either  spoken  or  written, 
has  advised  or  encouraged  the  use  of  violence  or  the  doing  of  any  act  in  any 
way  connected  with  the  offense  at  the  Haymarket,  at  which  Degan  was  killed ; 
nor  is  there  any  evidence  that  he  was  engaged  at  any  time  in  any  conspiracy 
to  do  any  unlawful  act,  or  the  doing  of  any  act  in  an  unlawful  manner,  in 
the  furtherance  of  which  said  Degan  was  killed;  and  therefore  the  state  has 
not  established  any  case  as  against  the  defendant  Neebe,  and  you  are  there- 
fore instructed  to  render  a  verdict  of  not  guilty  as  to  him. 

"(24)  The  jury  are  instructed  to  return  a  verdict  of  not  guilty  as  to  thede- 
fendantNeebe." 

Upon  the  conclusion  of  the  reading  of  the  instructions  in  behalf  of  the  de- 
fendants, which  were  read  after  the  instruction  on  behalf  of  the  people,  the 
court  of  its  own  motion  gave  to  the  jury  the  following  instruction:  "The 
statute  requires  that  instructions  by  the  court  to  the  jury  shall  be  in  writing, 
and  only  relate  to  the  law  of  the  case.  The  practice,  under  the  statute,  is  that 
the  counsel  prepare  on  each  side  a  set  of  instructions,  and  present  them  to 
the  court,  and,  if  approved,  to  be  read  by  the  court  as  the  law  of  the  ease.  It 
may  happen,  by  reason  of  the  great  number  pi-esented,  and  the  hurry  and 
coivCusion  of  passing  on  them  in  the  midst  of  the  trial,  with  a  large  audience 
to  keep  in  order,  that  there  may  be  some  apparent  inconsistency  in  them,  bat, 
If  they  are  carefully  scrutinized,  such  inconsistencies  will  probably  disappear. 
In  any  event,  however,  the  gist  and  pith  of  all  is  that  if  advice  and  encour- 
agement to  murder  was  given,  if  murder  was  done  in  pursuance  of,  and  ma- 
terially induced  by,  such  advice  and  encouragement, — then  those  who  gave 
such  advice  and  encouragement  are  guilty  of  the  murder.  Unless  the  evidence, 
either  direct  or  circumstantial,  or  both,  proves  the  guilt  of  one  or  more  of 
the  defendants,  upon  this  principle,  so  fully  that  there  is  no  reasonable  doubt 
of  it,  your  duty  to  them  requires  you  to  acquit  them.  If  it  does  so  prove,  then 
your  duty  to  the  state  requires  you  to  convict  whoever  is  so  proved  guilty. 
The  case  of  each  defendant  should  be  considered  with  the  same  care  and 
scrutiny  as  if  he  alone  were  on  trial.  If  a  conspiracy,  having  violence  and 
murder  as  its  object,  is  fully  proved,  then  the  acts  and  declarations  of  each 
conspirator  in  furtherance  of  the  conspiracy  are  the  acts  and  declarations  of 
each  one  of  the  conspirators.    But  the  declarations  of  any  conspirator  before 
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or  after  the  fourth  of  May  which  are  merely  narrative  as  to  what  bad  been 
or  would  be  done,  and  not  made  to  aid  in  carrying  into  effect  the  object  oi 
the  conspiracy,  are  only  evidence  against  the  one  who  made  them.  What  are 
the  facts  and  what  is  the  truth,  the  jury  must  determine  from  the  evidence, 
and  from  that  alone.  If  there  are  any  unguarded  expressions  in  any  of  the 
instructions  which  seem  to  assume  the  existence  of  any  facts,  or  to  be  any  in- 
timations as  to  what  is  proved,  all  such  expressions  must  be  disregarded,  and 
the  evidence  only  loolced  to  to  determine  the  facts." 

The  following  was  the  instruction  given  as  to  the  form  of  the  verdict:  "If 
all  of  the  defendants  are  found  guilty  the  form  of  the  verdict  will  be:  •  We, 
the  jury.  And  the  defendants  guilty  of  murder  in  manner  and  form  as  charged 

in  the  indictment,  and  fix  the  penalty .'    If  ail  are  found  not  guilty, 

the  form  of  the  verdict  will  be:  '  We,  the  jury,  find  the  defendants  not  guilty.' 
If  part  of  the  defendants  are  found  guUty,  and  part  not  guilty,  the  form  of 
the  verdict  will  be:  •  We,  the  jury,  find  the  defendant  or  defendants  (naming 
him  or  them)  not  guilty;  we  find  the  defendant  or  defendants  (naming  him 
or  them;)  guilty  of  murder  in  manner  and  form  as  charged  in  the  indictment, 
and  fix  the  penalty .*  " 

W.  P.  Black,  Salomon  <t  Zeisler,  and  Leonard  Stoett,  for  plaintiffs  in  error. 

It  is  incumbent  upon  the  people,  wl>en  attempting  to  establish  the  guilt  of 
a  conspirator  not  engaged  in  the  very  act  itself,  as  an  accessory  before  the  fact, 
to  show,  in  addition  to  the  fact  that  there  was  a  conspiracy  to  do  an  unlawful 
act — First,  that  the  accused  was  a  party  to  such  conspiracy;  aecondly.  that  the 
unlawful  act  charged  was  committed  "in  furtherance  of  the  original  design," 
and  "in  the  attempt  to  execute  the  common  purpose;"  thirdly,  that  such  act 
was  done  by  one  identified  as  a  party  to  the  conspiracy,  or  by  the  procurement 
of  one  of  such  parties,  "in prosecution  of  the  common  object." 

Mere  participation  in  an  unlawful  assembly  does  not  make  any  person  re- 
sponsible for  the  independent  crime  of  a  participant.  1  Whart.  Crim.  I^w, 
§§160, 220. 897;  1  Bish.  Crim.  Law,  (7th  £d.)  §§  638, 634, 641 ;  Reg.  v.  8kwt, 
4  fost.  &  F.  931;  Rex  v.  Hawkins,  3  Car.  &  P.  392;  1  Curw.  Hawk.  101; 
Plummet's  Case,  12  Mod.  632;  Hodgson  Case,  1  Leach,  6,  side  p.;  Rex  v. 
White,  Buss.  &  R. 99;  Rex  v.  Collixon, 4  Car.  &  P.  565;  Reg.  v.  Prioe,  8  Cox, 
Crim.  Cas.  96;  Duffej/'s  Case,  Lewin,  Cr.  Cas.  194;  Reg.  v.  Luek,  3  Fost. 
A;  F.  483;  8taU  v.  Hildreth,  9  Ired.  440,51  Amer.  Dec.  369;  White y.  People, 
81  111.  333;  U.  S.  v.  Jones,  3  Wash.  C.  C.  209. 

In  order  to  hold  the  accused  as  accessories  on  the  ground  of  conspiracy,  the 
principal  actor  must  be  identified  as  a  co-oonspirator,  (Whart.  dim.  £v.  § 
825;  Ogden  v.  StaU,  12  Wis.  633;  Hatchett  v.  Com.,  76  Va.  925;  Jon^  y. 
State,  64  Ga.  697;)  and  the  crimecharged  must  have  l>een  within  the  purview 
of  such  conspiracy,  and  committed  in  furtherance  thereof.  (Stale  v.  Luoat, 
55  Iowa,  321,  7  N.  W.  Bep.  583;  Watts  v.  State.  5  W.  Va.  532;  4  Bl.  Coinm. 
23;  StaU  v.  Absence,  4  Port.  Ala.  397.) 

There  is  no  responsibility  for  the  ace  of  an  associate  in  purpose,  but  not  in 
action.  2  SUrkie,  Ev.  pt.  1.  Phil.  (Ed.  1842,)  •324;  Kellyng,  Cr.  Cas.  High 
Treas.  *24;  StaU  v.  Trice,  88  N.  C.  627. 

Evidence  of  distinct  substantive  offenses  is  inadmissible.  Whart.  Crim. 
Ev.  §  30;  Shafner  v.  Com.,  72  Pa.  St.  60;  Kribs  v.  People,  82  111.  425;  Watts 
T.  State,  5  W.  Va.  532:  Devine  t.  People,  100  111.  290;  StUton  v.  Johnson,  62 
m.  209;  1  PhU.  Ev.  765,  766,  (page  644,  5th  Amer.  Ed.;)  iiosc.  Crim.  Ev. 
{7th  Amer.  Ed.)  8  90,  p.  90;  Kineheloio  v.  State,  5  Humph.  9;  Wileg  v.  State, 
3  Cold.  362. 

A  conspiracy  must  be  established  pHma  facie  before  the  acts  and  declara- 
tions of  an  alleged  co-conSpirator  can  be  evidence  against  another.  StaU  v. 
George,  7  Ired.  321;  Rose.  Crim.  Ev.  (7th  Amer.  Ed.  1874.)  §  417,  p.  416;  Id. 
§  418,  p.  417;  1  Greeul.  Ev.  §  111.    The  erroneous  introduction  of  evidence 
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is  not  cured  by  its  subsequent  exclusion.    Howe  8.  M.  Co.  r.  Rosine,  87  HI.  105. 

Acts  and  declarations  of  an  alleged  co-conspirator,  to  be  evidence  against  an- 
other, roust  be  in  the  prosecution  of  the  criminal  conspiracy.  People  v.  Stan- 
ley, 41  Cal.  118;  State  v.  George,  7  Ired.  321;  Rex  v.  Hardy,  24  State  Tr.  199; 
2  »tarkie,  £v.  (2d  Ed.)  826. 

Acts  or  declarations  by  members  of  the  conspiracy,  after  the  common  en> 
terprise  is  at  an  end,  are  not  admissible  against  others  than  the  persons  mak- 
ing them.  People  v.  Stanley,  47  Cal.  112;  Snowden  v.  State,  7  Baxt.  482; 
People  V.  Aleck,  61  Cal.  137;  StaU  v.  SoxOe,  14  Nev.  458;  Com.  v.  Thomp' 
son,  99  Mass.  444;  StaU  v.  Westfall,  49  Iowa,  828;  Strady  T.  StaU,  b  Cold. 
300;  StaU  v.  Fviler,  89  Vt.  74;  Hunter  v.  Com.,  7  Grat.  641;  Hudson  v. 
Com.,  2  DuT.  531;  Rufer  t.  State,  25  Ohio  St.  464:  People  r.  Stevens,  47 
Mich.  411,  11  N.  W.  Bep.  220;  People  v.  Arnold,  46  Mich.  268,  9  N.  W. 
Bep.  406;  Spencer  v.  StaU,  31  Tex.  64;  Ake  v.  StaU,  Id.  416;  Com.  v.  In- 
graham,  7  Gniy,  46;  Ormsby  v.  People,  53  N.  T.  472;  Morrison  v.  StaU,  5 
Ohio,  439;  StaU  v.  Arnold,  48  Iowa,  566;  StaU  T.  Ratoles,  65  N.  C.  334; 
Phillips  V.  StaU,  6  Tex.  App.  44. 

The  guilt  of  the  principal  must  be  alleged  and  proved.  1  Whart.  Crim. 
Law,  8  237;  StaU  v.  Richer,  29  Me.  84;  Baxter  v.  People,  2  Gilmnn,  578; 
Bish.  6-iro.  Law,  §  71;  Whart.  Crim.  Ev.  (9th  Ed.)  §  325,  and  note;  StaU 
V.  Crank,  2  Bailey,  76;  2  Bish.  Crim.  Proc.  §§  12, 13;  Holmes  v.  Cam.,  25  Pa. 
St.  221 ;  2  Starkie,  Er.  pt.  2,  (Ed.  1842.)  p.  1881;  Reg.  v.  Howell,  9  Car.  St  F. 
437;  Rose.  Crim.  Ev.  86,  87;  Fairies  v.  People,  11  111.  5;  Rttzman  v.  Peo- 
ple, 110  111.  862;  Brennan  v.  People,  15  111.  511. 

An  indictment  will  be  bad  against  an  accessory,  stating  the  principal  to  be 
unknown  to  the  grand  jury,  contrary  to  the  truth,  and  the  judge  will  direct 
an  acquittal.  Whart.  Grim.  PI.  (8th  Ed.)  §  112;  citing,  in  support  of  the 
text.  Rex  v.  Walker,  3  Camp.  264,  265;  2  East,  P.  C.  781;  Whart.  Crim.  Ev. 
(8th  £d.)  8  97;  StaU  v.  ffeiger,  5  Iowa,  481;  2  East,  P.  C.  651,  781;  Slm^ 
mons  v.  Sfote.  4  Ga.  465;  Moore  v.  StaU,  65  Ind.  213;  Whart.  dim.  Ev. 
(9tb  Ed.)  §  97;  Reg.  v.  Stroud,  2  Moody,  *270;  Rex  v.  WaUrs,  1  Moody,  457; 

Rex  V. ,  Buss.  &  B.489;  Blodget  v.  StaU,  3  Ind.  403;  2  Buss.  Crimes, 

297;  Rexy.  Walker,  8  Camp.  264. 

The  proper  questions  to  be  put  to  a  witness  called  to  impeach  another  are 
whether  he  knows  the  general  reputation  for  truth  and  veracity  among  his 
neighbors  of  the  person  sought  to  be  impeached,  and  knows  it  to  be  bad. 
Frye  v.  Bank.  11  111.  867. 

Illegitimate  cross-examination  of  a  defendant  in  a  criminal  case  is  ground 
for  a  reversal.     Bifford  v.  PeopU,  87  III.  210,  214. 

An  unanswered  letter,  addressed  to  a  defendant,  Is  not  evidence  against 
him.  even  when  found  among  liis  effects,  and  in  his  possession,  without  evi- 
dence that  he  Invited  it,  or  acted  upon  it  Whart.  Crim.  Ev.  (9th  Ed.)  §§ 
644,  682;  Com.  v.Udgerly,  10  Allen,  184. 

Articles  belonging  to  a  defendant,  seized  upon  his  premises  without  search- 
warrant  or  other  legal  process,  are  not  admissible  in  evidence  against  him. 
Boyd  v.  U.  S.,  116  U.  S.  616,  6  Sup.  a.  Bep.  524;  Whart.  Crim.  Ev.  §  646 
et  seq. 

An  instruction  stating  an  abstract  principleof  law,  not  based  upon  any  evi- 
dence legitimately  before  the  jury,  is  calculated  to  mislead,  and  therefore  bad. 
Coughlin  v.  People,  18  III.  266;  1  Whart.  Crim.  Ev.  §§  179,  226;  Reg.  v. 
Hotoell,  9  Car.  &  P.  437. 

An  instruction  containing  no  reference  to  the  evidence,  as  the  basis  of  the 
contemplated  or  permitted  finding  of  the  jury,  is  l>ad,  {Stotng  v.  Ru7ikle,  20 
111.448;  Chambers  V.  People,  105  111.409;)  and  the  defect  cannot  be  cured  by 
a  reference  to  other  instructions,  (Whart.  Grim.  H.  8tta  Ed.  §  793;  Murray 
V.  Com.,  79  Pa.  St.  311 ;  Clem  v.  State,  31  Ind.  480;  Howard  v.  BtaU,  50  Ind. 
190;  People  v.  Valencia,  43  Cal.  553.) 
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Reasonable  doubt,  to  justify  an  acquittal,  need  not  arise  out  of  the  evi- 
dence,  but  may  arise  from  a  want  of  evidence.  An  instruction  that  tlie  jurors 
are  not  at  liberty  to  disbelieve  as  jurors,  if  from  the  evidence  they  believe  as 
men,  is  bad.  Brown  v.  UtaU,  5  N.  E.  Rep.  903,  and  note;  Jerrell  v.  State, 
58  Ind.  293;  SUmt  v.  State,  90  Ind.  1;  1  Greenl.  £v.  (14th  £d.)  §  13a,  and 
note  a;  Whart.  Crim.  Ev.  (9th  Ed.)  §  718. 

An  instruction  that,  before  disregarding  the  court's  instructions,  the  jury 
ought  to  be  prepared  to  say  upon  ttieir  oaths  that  they  know  the  law  better 
than  the  court,  is  bad.    Clem  v.  State,  31  Ind.  480. 

An  instruction  given  by  the  court,  at  the  close  of  the  defendant's  instruc- 
tions, and  attempting  to  summarize  the  whole  law  of  the  case,  is  bad.  Mo- 
Ewen  v.  Marey,  60  111.  32. 

An  instruction  by  the  court  that  the  bomb  must  have  been  thrown  by  a 
conspirator  with  plaintiffs  in  error,  but  telling  the  jury  that  the  state  need 
not  by  evidence  identify  the  bomb-thrower,  is  clearly  vicious.  Thomp. 
Char.  Jur.  97,  98;  Wood  v.  Steam-Boat,  19  Mo.  529,  531;  1  Whart.  Crim. 
Law,  I  237;  State  v.  Kteker,  29  Me.  84;  Baxter  v.  People,  2  Oilman,  678; 
Bish.  Crim.  Law,  §  71;  Whart.  Crim.  Ev.  (9th  Ed.)  §  325,  and  note;  StaU 
v.  Crank,  2  Bish.  Crim.  Proc.  §8  12,  13;  Holmes  v.  Com.,  25  Pa.  St.  221;  2 
Starkie,  Ev.  (Ed.  1842.)  pt.  2.  p.  1381;  Reg.  v.  Howell,  9  Car.  &  P.  437;  Ro.sc. 
Crim.  Ev.  86,  87;  Fairlee  v.  Feople,  11  111.  5;  Ritzman  v.  People,  110  111. 
362. 

It  is  error  for  the  court  to  suggest  in  the  presence  of  the  jury,  either  by  in- 
structions or  in  the  course  of  rulings  or  remarks,  an  hypotiiesis  which  is  not 
supported  by  the  testimony.  State  v.  Harkin,  7  Nev.  382;  Hair  v.  Little, 
28  Ala.  236;  Andreas  v.  Ketcham,  77  111.  377;  Howe  S.  M.  Go.  v.  Sosine,  87 
111.  105. 

The  jury  was  not  "impartial,"  within  the  meaning  of  Const.  17.  S.  art.  6, 
or  Const  111.  1870,  art.  2,  §  9.  (1)  Cases  under  United  States  constitution: 
Neeley  v.  People,  13  111.  685;  Qray  v.  People,  26  111.  344;  Collins  v.  People, 
48  111.  146;  Railway  Co.  v.  Adler,  56  111.  344;  rnsuranae  Co.  v.  Schtieller, 
60111.465.  (2)  Cases  illustrating  the  Illinois  constitution  of  1874:  7  Burr's 
Trial.  416;  Plummer  v.  People,  74  111.  361;  Robinson  v.  Randall,  82  111.  521; 
Wilson  V.  People,  94  111.  299.  (3)  Decisions  under  similar  statutes  in  other 
states:  Stephens  v.  People,  38  Mich.  742;  State  v.  Clark,  42  Vt.  629;  Black 
v.  State,  42  Tex.  877;  Wright  v.  Com.,  32  Grat.  941;  Curry  v.  State,  4  Neb. 
545;  Palmer  v.  People,  Id.  68;  Eason  v.  State,  6  Baxt.  466. 

As  to  tlie  propriety  of  questions  in  reference  to  peremptory  challenges. 
Railroad  Co.  v.  Buttol/,  66  111.  847;  Lavin  v.  People,  69  III.  303. 

The  motion  for  a  new  trial,  upon  afSdavits  as  to  the  expressions  of  jurors, 
showing  their  partiality,  ought  to  have  been  granted.  Vennum  v.  Harwood, 
1  Oilman,  659;  Brakefleld  v.  State,  1  Sneed,  215;  Wright  v.  Com.,  32  Grat 
941. 

The  jury  ought  not  to  have  been  permitted  to  take  notes  of  the  testimony 
as  the  case  proceeded.  Tliomp.  &  M.  Jur.  §  890;  Cheek  v.  State,  35  Ind.  492; 
Palmore  v.  State,  29  Ark.  249. 

A  panel  of  four  jurors  ought  to  have  been  tendered  to  the  defense  and  ac- 
cepted by  them  before  they  were  required  to  tender  a  panel  of  four.  Brazier 
v.  StaU,  44  Ala.  387;  Fitzpatrick  v.  City,  87  lU.  58. 

The  people  were  not  entitled  to  160  psremptory  challenges.  The  question 
considered  arises  upon  a  construction  of  sectiun  432,  Crim.  Code,  (Hurd.  Rev. 
St.  1885.)  Schoeffter  v.  State,  3  Wis.  823;  Wiggins  v.  State,  1  Lea,  738;  Ufa- 
hon  V.  State,  10  Oiiio,  232;  State  v.  Earle,  24  La.  Ann.  38;  State  v.  &ay,  25 
La.  Ann.  472;  Savage  v.  State,  18  Fla.  925;  Wiley  v.  State,  4  Blackf.  458; 
State  V.  Reed,  47  N.  H.  466. 

Each  of  tlie  plaintiffs  in  error  had  a  right  to  a  trial  disembarrassed  of  the 
consideration  of  the  special  issues  with  which  they  were  not  connected  by  the 
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evidence,  and  it  was  the  duty  of  the  court  to  put  the  state  to  its  election,  and, 
upon  election,  to  exclude  all  the  evidence  of  the  other  distinct  offenses.  Baker 
V.  People,  105  HI.  452;  Womack  v.  State,  7  Cold.  508;  Whart.  Crira.  PI.  §  874; 
People  V.  Vermilyea,  7  Cow.  'lOS;  State  v.  RoulsUyne,  8  Sneed,  107. 

While  the  granting  of  a  separate  trial  is,  in  this  state,  a  matter  of  discre- 
tion, a  sound  and  fair  judgment  must  be  exercised  upon  the  application  made 
and  the  case  as  presented.  WTiite  v.  People,  81  Ul.  333;  Whart.  Crim.  PI. 
(8lh  Ed.)  §  302;  People  v.  Vermilyea,  7  Cow.  *108. 

The  court  erred  in  refusing  to  order  the  examination  of  witnesses  upon  the 
question  of  the  misconduct  of  the  special  bailiff.  People  v.  Jameson,  40  111. 
93;  Troub.  &  H.  Pr.  §§  1459,  1472,  pp.  852,  853. 

There  were  improper  remarks  by  the  court  SHfScient  to  justify  a  reversal. 
Andreas  v.  Ketcham,  77  HI.  377;  State  v.  Harkin,  7  Nev.  382;  Hair  v. 
Little,  28  Ala.  236. 

There  were  Improper  remarks  by  counsel  sufBcient  to  justify  a  reversal. 
Fox  V.  People,  95  111.  71-78;  Hennies  v.  Vogel,  87  111.  242;  Ferguson  v.  State, 
49  Ind.  33;  State  v.  Smith,  75  N.  C.  306;  Earll  v.  People,  99  Hi.  123;  Broion 
V.  Swineford,  44  Wis.  282.  292-294;  Tvaker  v.  Henniker,  41  N.  H.  817-822; 
HUliard  v.  Beattie,  59  N.  H.  465;  Berry  v.  State,  10  Ga.  522;  Mitchum  v. 
State,  11  Ga.  618;  Coble  v.  Coble,  79  N.  C.  589;  WillU  v.  McNeill,  57  Tex. 
465;  State  v.  Zumbwnson,  86  Mo.  113;  Henry  v.  Sioux  City,  etc.,  B.  Co., 
(Iowa.)  30  N.  W.  Bep.  630. 

An  error  as  to  one  of  the  defendants  jointly  indicted  justifles  a  reversal  as 
to  all.  Whart.  Oriin.  PI.  §  305;  Bex  v.  Qompertz,  9  Q.  B.  824;  Whart.  Crim. 
Law,  (9th  £d.)  §  1895;  Com.  v.  McQowan,  2  Pars.  841;  S  Buss.  Ciimes,  (9th 

Ed.)  •ne. 

George  Hunt,  Atty.  Gen.,  Julius  S.  €frinnell.  State's  Atty.,  and  Francis 
W.  Walker  and  Edmund  Furthman,  Aast.  Stsite's  Attys.,  {George  C.  Ing- 
ham,  of  counsel,)  for  the  People. 

The  death  of  Degan  was  murder,  resulting  from  a  conspiracy  to  which  all 
the  plaintiffs  in  error  were  parties,  having  for  its  object  the  overthrow  of  so- 
cLil  order  and  the  constituted  authorities  by  force. 

Conspiring  is  a  combination  of  two  persons  or  more,  by  concerted  action, 
to  accomplish  a  criminal  or  unlawful  purpose,  or  a  purpose  not  in  itself  crim- 
inal bv  unlawful  or  criminal  means.  Heaps  v,  Dunham,  95  Hi.  583;  Bev. 
St.  1874.  Crim.  Code,  div.  1,  8  46;  Reg.  v.  Tyler,  8  Car.  &  P.  616;  1  Hawk. 
P.  C.  c.  IS,  §  51;  1  Bish.  Crira.  Law,  (7th  Ed.)  §  641. 

Where  there  is  a  conspiracy  to  do  an  anlawful  act  which  naturally  or 
probably  involves  the  use  of  force  and  violence,  the  act  of  each  conspirator 
done  in  furtherance  of  the  common  design  is  the  act  of  all.  If  murder  re> 
suits,  all  are  guilty  of  murder;  and  that,  too,  although  the  conspirator  who 
does  the  act  cannot  be  identified;  and  even  though  the  particular  act  may 
not  have  been  arranged  for,  or  the  means  of  its  perpetration;  provided  the  act 
was  the  natural  result  of  the  conspiracy,  and  was  perpetrated  in  furtherance 
of  the  common  design.  Whether  the  act  was  the  act  of  a  member  of  the  con- 
spiracy, and  whether  it  was  done  in  furtherance  of  the  common  design,  are 
questions  of  proof.  Brennan  v.  People,  15  111.  611;  Banna  v.  People,  86 
111.  243;  Lamb  v.  People,  96  III.  74,  and  cases  cited  in  both  opinions;  JTen- 
nedy  v.  People,  40 111. 488;  Whart.  Crim. Law,  (9lh  Ed.)  §  1405;  1  Bish.  Crim. 
•Law,  §6.36,  and  cases  cited;  Hawk.  P.  C.c.29,§  8;  Foster, 351,  8  6;  State  f. 
MrCahill,  (Iowa,)  30  2f.  W.  Rep.  553,  and  33  N.  W.  Rep.  599;  Whart.  Horn. 
708:  Philadelphia  Riot  Cases,  Foster,  370,  §  3;  Nevill  v.  State,  60  Ind.  308: 
Ritzman  v.  People,  110  111.  369;  Hamilton  v.  People,  113  III.  34;  Reg.  v. 
Tyler.  8  Car.  &  P.  (34  E.  C.  L.)  616;  Reg.  v.  Bernard,  1  Fost.  &  F.  240. 

Any  act  or  declaration  of  any  of  the  defendants  tending  to  prove  the 
conspiracy,  or  the  connection  of  that  defendant  with  it,  whether  made  dur- 
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ing  the  existence  of  the  conapiracj  or  after  its  completion,  is  admissible 
against  him.  The  conspiracy  having  been  established  prima  facie,  in  the 
opinion  of  the  trial  judg^,  nny  act  or  declaration  of  any  member  of  the  con- 
spiracy, in  furtherance  of  the  conspiracy,  though  he  may  not  be  a  party  de- 
fendant. Is  evidence  ngainst  all  tlie  conspirators  on  trial.  Whether  a  conspir- 
acy is  established  prima  facie  is  peculiarly  for  the  consideration  of  the  trial 
court.  Card  v.  State,  (Ind.)  9  N.  E.  Rep.  591;  1  Greenl.  Ev.  §  111.  Bntit 
is  not  always  necessary,  in  order  to  render  the  declaration  admissible,  that  the 
conspiracy  should  have  been  first  established  primafacie.  This  cannot  well 
be  required,  where  the  proof  of  the  conspiracy  depends  upon  a  vast  number 
of  isolated  and  independent  facts;  and,  in  any  case,  where  the  whole  of  the 
evidence  introduced  on  the  trial,  taken  together,  shows  that  such  a  conspir- 
acy actually  exists,  the  order  in  which  it  was  introduced  will  be  considered 
immaterial.  State  v.  Winner,  17  Kan.  298;  Btate  v.  Miller,  10  Pac  Rep. 
869.  The  conspiracy  per  le  may  be  establislied  in  the  first  instance  by  evi- 
dence having  no  relation  to  the  defendants.  It  may  be  shown  by  acts  of  dif- 
ferent persons,  at  different  times  and  places,  and  by  any  circiuustances  which 
tend  to  prove  it.  The  conspiracy  and  its  objects  having  been  shown,  the  de- 
fendants are  not  affected  by  it  unless  they  are  connected  with  it  by  proof. 
State  V.  Winner,  17  Kan.  305;  3  Greenl.  Ev.  8  98;  Rex  v.  Hammond,  2  Esp, 
718;  People  v.  if  other,  4  Wend.  261 ;  2  Bish.  Grim.  Proc.  §§  228, 277 ;  Whart. 
Grim.  Law,  §  1398;  Reg.  v.  Murphy,  8  Car.  &  P.  310;  Reg.  v.  Frost,  9  Car. 
&  P.  129;  V.  S.  V.  Cole,  5  McLean,  bOl;  King  v.  Parsons.  1 W.  Bl.  391;  Card 
v.  State,  (Ind.)  9  N.  E.  Rep.  591;  State  v.  McCahill,  flowsi.)  80  N.  W.  Rep. 
653,  and  33  If.  W.  Rep.  699;  Reg.  v.  Bernard,  1  Post.  &  F.  240;  Rose.  Grim. 
Ev.  414;  Rex  v.  Stone,  6  Term  R.  527;  Railroad  Co.  v.  Collins,  56  HI.  212. 

Where  advice  to  mni-der  instigates  murder,  the  adviser  is  guilty,  even 
if  the  perpetrator  is  unknown,  provided  the  proof  shows  that  the  act  was 
caused  by  the  advice.  Rev.  St.  IlL  o.  38,  §§  274,  275.  An  accessory  before 
the  fact  to  the  crime  of  murder  may  be  charged  in  the  indictment  as  princi- 
pal, and  punished  accordingly.  Baxter  v.  People,  8  Gilman,  868;  Dempsey 
V.  People,  4l1  HI.  826.  The  accessory  may  be  held  guilty  at  common  Uw  of 
the  substantive  crime,  even  if  the  principal  is  not  pointed  out,  and  is  in  fact 
unknown,  (1  Archb.  Pr.  &  PI.  67;  1  Whart.  Grim.  Law,  §  207;  Reg.  v.  Tylir, 
8  Car.  &  P.  616;  1  Bish.  Gilm.  Law,  §  651;)  unless  the  indictment  alleges 
him  unknown,  and  the  proof  shows  that  he  is  known,  {Rex  v.  Walker,  3 
Camp.  264;  Rex  v.  Bliek,  4  Car.  &  P.  377.)  If  A.  instigate  an  insane  person 
or  child  under  10  years  to  commit  a  felony,  A.  is  guilty.  1  Whart.  Grim. 
Law,  §  207;  Reg.  v.  Tyler,  8  Car.  &  P.  616;  1  Bish.  Grim.  Law,  §  651.  The 
instigator  of  a  crime  is  guilty  whether  he  is  present  or  absent  at  the  time  of  its 
commission.  Pilger\.  Com.,  112Pa.  St.  220, 5  AtI.Rep.309;  Brennany.  Peo- 
ple, 15  111.  516;  State  v.  Green,  26 S.  G.  108-128;  Hawk. P.  G.  §  11,0. 29.  Ko 
constitutional  guaranty  is  inf ri  nged  by  this  rule.  Pitts  v.  State,  4-3  Miss.  472; 
People  V.  Semtett.  49  N.  Y.  137;  State  v.  Crank,  2  Bailey,  66.  The  distinc- 
tion between  accessory  and  principal  rests  solely  in  authority,  and  has  been 
abolished  by  statute.  All  defendants  are  principals,  and  the  fact  that  some 
other  principal  is  also  guilty,  but  unknown,  in  no  way  lessens  the  guilt  of  those 
known.  State  v.  McCahill,  (Iowa,)  80  N.  W.  Rep.  553,  and  33  N.  W.  Rep. 
599;  Com.  \.  Adams,  127  Mass.  15, 1  Whai-t.  Grim.  Law,  §  827.  The  adviser 
is  guilty  even  though  the  advice  was  general  in  its  character,  and  was  not 
specifically  directed  to  any  particular  person  to  do  any  particular  act.  Reg.  v. 
Most,  7  Q.  B.  Dlv.  244;  Green's  Case,  26  S.  G.  128;  Reg.  v.  Sharps,  8  Cox, 
Grim.  Cas.  288;  1  Bish.  Grim.  Law,  §  641;  Foster,  370,  §  8;  Cox  v.  People, 
82  111.  192. 

The  letter  from  Most  to  Spies  was  properly  admitted  in  evidence.  Card  v. 
Btate,  (Ind. )  9  N.  E.  Rep.  591 ;  Rex  v.  Stone,  6  Term  B.  527;  State  v.  Winner, 
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17  Kton.  800;  Reg.  t.  Bernard,  1  Foot.  &  F.  250;  Railroaa  Co.  r.  CoUiru, 
66  IlL  212. 

A  defendant  tendering  himself  for  cross-examination  may  be  compelled  to 
testify  against  liimself.    Whart.  Crim.  £v.  §  482. 

Articles  formerly  in  defendant's  possession,  and  seized  by  the  prosecution 
without  a  search-warrant,  are  admissible  in  evidence  against  him.  Boyd  v. 
U.  a.,  116  U.  S.  616,  6  Sup.  a.  Kep.  524. 

"Where  the  result  readied  by  a  judgment  is  clearly  right,  it  will  never  be 
reversed  for  errors  which  do  not  affect  the  substantial  merits  of  the  case." 
WUaon  V.  PeopU,  94  Bl.  327;  CoiAotw  v.  O'Neal,  58  lU.  354;  Leach  v.  Peo- 
pie.  Id.  811;  Clark  v.  Same,  31  111.  479;  Ritzman  v.  Same,  110  111.  371; 
Lander  v.  Same,  104  111.  260:  State  v.  Winner,  17  Kan.  804. 

The  giving  of  an  Instruction  containing  merely  an  abstract  legal  proposi- 
tion is  discretionary  with  the  court.  Corbin  v.  Shearer,  3  Gilman,  482;  Pate 
V.  People,  Id.  644;  Parker  v.  Fers/us,  52  111.  419;  Devlin  v.  People,  104  III.  504. 

An  instruction  need  not  say  that  a  "reasonabledonbt"  may  arisef  rom  a  want 
of  evidence,  if  it  direct  "a  candid  and  impartial  investigation  of  all  the  evi- 
dence in  the  case."  Barll  v.  People,  73  111.329;  Dunn  v.  People,  109  111.  636; 
ifay  V.  People,  60  111.  119;  Miller  v.  People,  39  IlL  467;  Connagfum  v.  Peo- 
ple, 88  111.  460. 

An  instruction  that  the  jury  are  not  liberty  to  disbelieve  as  jurors,  if  from 
the  evidence  they  believe  as  men,  does  noi  mean  that  they  may  disregard  the 
oath  which  they  have  taken,  but  that  if  as  men  they  would  believe  from  the 
evidence  in  the  case,  then  as  jurors  thev  are  nnder  no  obligation  todoabt. 
Com.  v.  Harman.  4  Pa.  St.  272;  Nevling  T.  Com.,  98  Pa.  St.  384. 

An  Instruction  that  the  jury  have  the  right  to  disregard  the  instructions  of 
the  court,  if  they  choose  to  do  so,  but  in  such  case  they  should  be  prepared  to 
say  upon  their  oaths  that  they  know  the  law  better  than  the  court,  is  correct. 
Sehnier  v.  People.  23  HI.  17;  Fisher  v.  People,  Id.  283;  Mttllinix  v.  People, 
76  III.  211 ;  Davison  v.  People,  90  111.  223. 

"The  office  of  an  Instraction  is  to  Inform  the  jury  what  the  law  is  relating 
to  the  case  in  hand."    Lander  r.  People,  104  lU.  248. 

A  judge  may  give  instructions  of  bis  own  motion,  or  modify  offered  in- 
structions.    Vanlandingham  v.  Huston,  4  Gilman,  125. 

If  counsel  for  defendants  desired  an  instruction  as  to  the  form  of  the  ver- 
dict other  than  that  given  by  the  court,  it  was  for  them  to  prepare  it.  Dunn 
V.  Patple,  109  111.  646.  • 

A  juirorwho  has  formed  or  expressed  an  opinion  based  upon  rumor  or  news- 
paper statements  (about  the  truth  of  which  he  had  expressed  no  opinion)  is 
not  (lisquali  fled  should  he  further  state  upon  oath  that  he  believes  he  can  fairly 
and  impartially  render  a  verdict.  Stokes  v.  People,  53  N.  Y.  171;  Thomas  v. 
People,  67  N.  Y.  220;  Phelps  v.  PeopU,  72  N.  Y.  363;  Qreenjfield  v.  PeopU, 
74  N.  Y.  277;  Balho  v.  People.  80  N.  Y.  484;  Cox  v.  People,  Id.  hl2;  Abbott 
V.  People,  86  N.  Y.  460;  People  v.  Cometli.  92  N.  Y.  85;  People  v.  Court 
of  Oyer  &  Term.  N.  Y.,  83  N.  Y.  436;  People  v.  Otto,  101 N.  Y.  690,  5  N. 
E.  Eep.  788;  PeopU  v.  Mahoney,  18  Cal.  183. 

The  jury  was  "impartial."  Impartiality  does  not  mean  stupidity.  De- 
fendants could  not  expect  to  be  tried  by  anarchists.  8  Crim.  Law  Mag.  No. 
5;  Baxter  v.  People,  3  Gilman,  376;  Smith  v.  Barnes,  3  Scam.  76;  Gardner 
V.  PeopU,  Id.  83;  Neely  v.  People.  18  111.  685. 

Under  decisions  rendered  by  this  court  before  the  act  of  1874,  the  jurors  in 
thecaseat  bar  were  competent.  Thomson  v.  PeopU,  24  111.60;  Collins  v.  Peo- 
ple,4Sm.  145;  Leach  v.  People,  53  111.  311.  And  also  under  111.  Const.  1874. 
Albrecht  v.  Walker,  73  111.  69;  Plummer  v.  People,  74  111.  361;  Insuranae 
Co.  V.  Ward,  90  111.  546;  Robinson  v.  Randall,  82  111.  521;  Wilson  v.  Peo- 
ple, 94  111.  299:  Richmond  v.  Roberts,  98  lU.  476;  &radle  v.  Hoffman,  106 
HI.  147;  Hughes  v.  People,  116  111.  839,  6  N.  E.  Bep.  56;  Carrow  y. PeopU, 
v.l2N.E.no.l6— 68 
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113  HI.  550;  Railroad  Co.  t.  Btngmheimer,  116  lU.  226,  4  N.  E.  Bep.  840. 

The  defendants  in  turn  must  accept  a  panel  of  four  and  tender  another  be- 
fore the  people  commence  examination  of  the  next  paneL  Rev,  St.  111.  o.  78, 
§  21;  Fitzpatriok  v.  City  ofjoliet,  87  111.  58. 

No  party  to  a  suit  can  take  advantage  of  errors  in  the  impanelling  of  the 
jury,  unless  their  peremptory  challenges  have  beea  exhausted.  Collins  v. 
People.  103  Ul.  23. 

The  people  were  entitled  to  160  peremptory  challenges.  Bev.  St.  §  432,  o. 
38.  Prom  1827  to  1869  the  state  was  entitled  "to  one-half  of  the  number, "  etc. 
Gale,  St.  1839,  p.  232,  8  174;  Bev.  St.  1845,  p.  185,  §  184:  Laws  1869,  p.  362; 
Laws  1827,  p.  162,  §  172;  Bev.  St.  1833,  p.  213,  §  174. 

Upon  motion  for  a  new  trial,  a  juror's  affidavit  will  be  received  to  sustain 
but  not  to  attack  a  vei-dict.  Any  other  rule  in  a  case  like  this  one  would  be 
an  absolute  subversion  of  justice.  3  Grab.  &  W.  New  Trials,  1450,  1451; 
Hayne,  New  Trials,  224;  Hughes  v.  People,  116  III.  338,  6  N.  E.  Rep.  55. 

The  conduct  of  the  special  bailiff  was  only  attacked  upon  an  hearsay  affida- 
vit, and  was  not  shown  to  have  influenced  any  juror. 

The  grant  or  refusal  of  a  separate  trial  is  entirely  in  the  discretion  of  the 
court.     Maton  v.  People,  16  111.  536. 

Where  the  evidence  of  guilt  is  satisfactory,  the  Judgment  will  not  be  re- 
versed for  mere  improper  remarks  of  counsel  for  the  people,  tending  to  prej- 
udice the  jurv  against  the  accused.  Wilson  v.  People,  94  Dl.  299;  Oarrity 
V.  People,  107  111.  163. 

Magbudeb,  J.  This  case  comes  before  us  by  writ  of  error  to  the  criminal 
court  of  Cook  county.    The  writ  has  been  made  a  super nedeat. 

Plaintiffs  in  error  were  tried  in  the  summer  of  1886  for  the  murder  of  Ma- 
thias  J.  Degan  on  May  4,  1886,  in  the  city  of  Chicago,  Cook  county.  Illinois. 
On  August  20,  1886,  the  jury  returned  a  verdict  finding  the  defendants  Au- 
gust Spies,  Michael  Schwab,  Samuel  Fielden,  Albert  R.  Parsons,  Adolph 
Fischer,  George  Engel,  and  Louis  Lingg  guilty  of  murder,  and  fixing  death  as 
the  penalty.  By  the  same  verdict  they  also  found  Oscar  W.  Neebe  guilty  of 
mui-der,  and  fixed  the  penalty  at  imprisonment  in  the  penitentiary  for  15 
years. 

About  the  first  day  of  May,  1886,  the  workingmen  of  Chicago  and  of  other 
industrial  centei-s  in  the  United  States  were  greatly  excited  upon  the  subject 
of  inducing  their  employers  to  reduce  the  time  during  which  they  should  be 
required  to  labor  on  each  day  to  eight  hours.  In  the  midst  of  the  excitement 
growing  out  of  this  "eight-hour  movement,"  as  it  was  called,  a  meeting  was 
held  on  the  evening  of  May  4,  1886,  at  the  Haymarket,  on  Randolph  street, 
in  the  West  division  of  the  city  of  Chicago.  This  meeting  was  addressed  by 
the  defendants  Spies,  Parsons,  and  Fielden.  While  the  latter  was  making 
the  closing  speech,  and  at  some  point  of  time  between  10  and  half  past  10 
o'clock  in  the  evening,  several  companies  of  policemen,  numbering  180  men, 
marched  into  the  crowd  from  their  station  on  Des  Haines  street,  and  ordered 
the  meeting  to  disperse.  As  soon  as  the  order  was  given,  some  one  threw 
among  the  policemen  a  dynamite  bomb,  which  struck  Degan,  who  was  one 
of  the  police  officers,  and  killed  him.  As  a  result  of  the  throwing  of  the 
bomb,  and  of  the  firing  of  pistol  shots  which  immediately  succeeded  the  throw- 
ing of  the  bomb,  six  policemen  besides  Degan  were  killed,  and  60  more  were 
seriously  wounded. 

It  is  undisputed  that  the  bomb  was  thrown,  and  that  it  caused  the  death  of 
Degan.  It  is  conceded  that  no  one  of  the  convicted  defendants  threw  the 
bomb  with  his  own  hands.  Plaintiffs  in  error  are  charged  with  being  acces- 
sories before  the  fact.  There  are  69  counts  in  the  indictment.  Some  of  the 
counts  charge  that  the  eight  defendants  above  named,  being  present,  aided, 
abetted,  and  assisted  in  the  throwing  of  the  bomb;  others,  that,  not  being 
present,  aiding,  abetting,  or  assisting,  th^  adrised,  encouraged,  aided,  and 
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abetted  snch  throwing^.  Some  of  the  oounts  charge  that  said  defendants  ad- 
vised, encouraged,  aided,  and  abetted  one  Rudolph  Schnaubelt  in  the  perpe- 
tration of  the  crime;  others,  that  they  advised,  encouraged,  aided,  and  abet- 
ted nn  unknown  person  in  the  perpetration  thereof. 

The  Illinois  statute  upon  this  subject  is  as  follows,  (chapter  38,  div.  2,  §8 
2,3:) 

"Sec.  2.  An  accessory  is  he  who  stands  by,  and  aids,  abets,  or  assists,  or 
who,  not  being  present,  aiding,  abetting,  or  assisting,  bath  advised,  encour- 
aged, aided,  or  abetted,  the  perpetration  of  the  crime.  He  who  thus  aids, 
abets,  assists,  advises,  or  encourages,  shall  be  considered  as  principal,  and 
punished  accordingly. 

"Sec.  3.  Every  such  accessory,  when  a  crime  is  committed  within  or  with- 
out this  state  by  his  aid  or  procurement  in  this  state,  may  be  indicted  and 
convicted  at  the  same  time  as  the  principal,  or  before  or  after  his  conviction, 
and  whether  tlie  principal  is  convicted  or  amenable  to  justice  or  not,  and  pun- 
ished as  principal." 

This  statute  abolishes  the  distinction  between  accessories  before  the  fact 
and  principals.  By  it  all  accessories  before  the  fact  are  made  principals.  As 
the  acts  of  the  principal  are  thus  made  the  acts  of  the  accessory,  the  latter 
may  be  charged  as  having  done  the  acts  himself,  and  may  be  indicted  and 
punished  accordingly.  Baxter  v.  People,  3  Oilman,  368;  Dempsey  v;  People, 
47  111.  826.  If,  therefore,  the  defendants  advised,  encouraged,  aided,  or  abet- 
ted the  killing  of  Degan,  they  are  as  guilty  as  though  they  took  his  life  with 
their  own  liands.  If  any  of  them  stood  by  and  aided,  abetted,  or  assisted  in 
the  throwing  of  the  bomb,  those  of  them  who  did  so  are  as  guilty  as  though 
they  threw  it  themselves. 

It  is  charged  that  the  defendants  formed  a  common  purpose,  and  were 
united  in  a  common  design,  to  aid  and  encourage  the  murder  of  the  policemen 
among  whom  the  bomb  was  thrown.  If  they  combined  to  accomplish  such 
murder  by  concerted  action,  the  ordinary  law  of  conspiracy  is  applicable,  and 
the  acts  and  declarations  of  one  of  them,  done  in  furtherance  of  the  common 
design,  are,  in  contemplation  of  law,  the  acts  and  declarations  of  all.  This 
prosecution,  however,  is  not  for  conspiracy  as  a  substantive  crime.  Proof  of 
conspiracy  is  only  proper  so  far  as  it  may  tend  to  show  a  common  design  to 
encourage  the  murder  charged  against  the  prisoners.  It  may  be  introduced 
for  the  purpose  of  establishing  the  position  of  the  members  of  the  combination 
as  accessories  to  the  crime  of  murder. 

The  questions  which  thus  present  themselves  at  the  threshold  of  the  case 
are  these:  Did  the  defendants  have  a  common  purpose  or  design  to  advise, 
encourage,  aid,  or  abet  the  murder  of  the  police?  Did  they  combine  together, 
and  with  others,  with  a  yiew  to  carrying  that  purpose  or  design  into  effect? 
Did  they,  or  either  or  any  of  them,  do  such  acts  or  make  such  declarations,  in 
furtherance  of  the  common  purpose  or  design,  as  did  actually  have  the  effect 
of  encouraging,  aiding,  or  abetting  the  crime  in  question? 

The  solution  of  these  questions  involves  an  examination  of  the, evidence. 

The  first  inquiry  which  naturally  suggests  itself  is,  who  made  the  bomb 
which  killed  Degan? 

First.  The  bomb  was  rownd.  Zeller,  a  witness  for  the  defense,  says  of  it, 
as  he  saw  it  going  through  the  air:  "It  seems  to  me  it  was  more  round,  and 
about  as  big  as  a  base-ball."  Taylor,  another  witness  for  the  defense,  says: 
"I  saw  the  bomb  enough  to  know  it  was  a  round  bomb."  There  is  much 
evidence  in  the  record  as  to  the  different  kinds  of  bombs,  and  as  to  the  mode 
of  their  construction.  The  simplest  and  cheapest  form  is  what  is  known  as 
the  "gas-pipe  bomb,"  the  mode  of  constructing  which  is  hereafter  explained. 
The  gas-pipe  bomb  is  the  one  which  the  ordinary,  unskilled  laborer  would  be 
most  apt  to  make,  if  he  desired  to  use  such  a  weapon.  The  round  bombs, 
however,  are  more  expensive,  and  their  construction  is  more  difficult  and 


Digitized  by 


Google 


916  N0BIHEA8TERN  SEPORTEB.  [UL 

more  liable  to  discovery.  Such  a  bomb  consists  of  two  semi-globes,  which, 
if  made  of  iron,  must  be  obtained  at  a  foundry,  or,  if  made  of  zinc  or  other 
material,  require  the  use  of  brass  or  clay  moulds,  and  facilities  for  melting  tlie 
metals  entering  into  their  composition.  The  semi-globes  must  be  fastened 
togetlier  by  solder  or  by  bolts.  Holes  must  be  driUed  for  the  insertion  of  the 
bolts,  and  also  for  the  insertion  of  the  caps  and  fuse.  Care  must  be  taken  to 
fill  in  the  dynamite  properly,  and  to  insert  the  fulminating  cap  into  the  dyna- 
mite and  the  fuse  into  the  cap.  Tlie  construction  of  such  bombs  requires  time 
and  skill,  and  involves  considerable  expense  in  tlie  purchase  of  materials. 

Second.  The  bomb  thrown  at  the  Hajonarket  was  exploded  by  means  of  a 
projecting  fuse,  ignited  before  leaving  the  hand  by  a  match  or  a  lighted  cigar. 
Thia  abundantly  appears  from  the  evidence  of  those  who  saw  it  before  it  fell. 
One  witness  says  it  was  like  a  firecracker  in  the  air;  another,  that  "it  was 
like  a  burnt-out  match,  that  was  lit  yet;"  another,  that  it  was  a  "streak  of 
fire"  in  the  air;  still  another  calls  it  "a  little  tail  of  fire  quivering  in  the  air." 
As  we  understand  the  evidence  in  regard  to  the  mode  of  constructing  a  round 
bomb  with  a  fuse,  the  method  is  as  follows:  Where  the  two  semi-giobular 
shells  are  fastened  together,  and  the  dynamite  is  filled  in  through  an  opening 
made  for  that  purpose,  a  fuse  six  or  eight  inches  long  is  inserted  in  a  deto- 
nating cap.  Tlie  cap  is  pinched  so  as  to  hold  the  fuse.  The  cap  is  then  in- 
serted about  two-thirds  of  its  length  into  the  dynamite,  through  the  opening, 
and  five  or  six  inches  of  fuse  are  left  to  project  outside  of  the  bomb.  There 
are  bombs  which  do  not  have  the  projecting  fuse.  VVlien  explosion  is  desired 
from  a  distance,  a  wire  and  electric  battery  are  used.  A  primer  bomb  has  a 
percussion  cap  on  each  side,  so  that,  when  it  is  thrown,  "whichever  side 
strikes  will  explode  the  cap."  Another  sort  of  bomb  is  described  in  the  tes- 
timony as  having  the  appearance  of  a  fruit-can,  containing  a  glass  tube  con- 
nected with  the  top  by  a  screw,  and  so  fixed  as  to  explode  when  thrown  against 
a  hard  substance.  The  bomb  with  a  projecting  fuse  of  six  or  eight  inches 
is  made  to  be  thrown  into  a  crowd  of  men,  and  wlien  "only  a  few  minutes 
are  desired  to  get  away,"  and  "only  so  much  fuse  is  required  as  can  burq  ia 
the  interval  of  throwing."  When  the  fuse  projects  in  the  manner  indicated, 
it  is  necessary  to  apply  a  light  externally  to  the  end  of  the  fuse  before  the 
bomb  is  thrown. 

Third.  The  shell  of  the  bomb  which  exploded  was  of  composite  marmfact- 
fire.  Pieces  of  the  shell  were  taken  by  the  physicians  from  the  body  of  De- 
gan,  and  from  the  body  of  Of&cer  Murphy,  who  had  15  shell  wounds.  These 
pieces  were  subjected  to  chemical  examination,  and  were  found  to  be  com- 
posed of  tin  and  lead,  with  traces  of  antimony,  iron,  and  zinc.  The  Degan 
piece  contained  slightly  mure  tin  than  the  Murphy  piece,  but  ttie  ingredients  of 
the  two  pieces  were  exactly  the  same.*  The  chemists  who  made  the  analysis 
here  referred  to,  and  who  have  given  their  testimony  in  relation  to  the  same, 
swear  that  there  is  no  commercial  substance  which  has  the  same  composition 
as  these  pieces  of  shell.  Commercial  lead,  they  say,  never  contains  tin. 
Solder  is  composed  of  tin  and  lead,  but  the  proportion  of  tin  in  solder  to  the 
amount  of  lead  therein  is  so  different  from  the  proportions  of  those  ing;re- 
dients  in  the  pieces  of  shell  so  analyzed  that  the  hitter  could  not  have  been 
made  of  solder.  Experiments  also  demonstrated  that  the  exploded  bomb 
could  not  have  been  made  out  of  old  lead  pipe  that  had  been  plugged  or  mended 
with  solder.  The  proportions  of  lead  and  tin  in  such  case  are  vastly  different 
from  their  proportions  in  the  pieces  of  the  bomb  which  were  subjected  to 
examination.  In  the  latter,  lead  was  the  basis  of  the  preparation;  but  tin,  or 
some  other  metal  containing  tin,  was  mixed  with  the  lead. 

Fourth.  The  bomb  which  exploded  had  upon  it  a  small  iron  nut.  One 
Michael  Hahn  was  standing  on  the  north-west  corner  of  Dee  Flainea  and 
Bandolph  streets  when  the  bomb  exploded  at  the  Haymarket  meeting,  and 
was  struck  by  a  part  of  it.    On  the  morning  of  May  5, 1886,  a  surgeon  ex- 
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tracted  from  hia  body  an  iron  nnt,  threaded  in  the  circular  opening  through 
its  center,  so  as  to  fit  upon  the  screw  end  of  a  bolti  of  which  it  had  evideutly 
been  a  pai-t.  The  diacoTery  of  this  nut  points  unerringly  to  the  conclusion 
that  the  two  semi-globular  halves  of  the  exploded  bomb  bad  been  fastened 
together  by  a  bolt,  and  had  not  been  soldered  together.  The  evidence  shows 
that  soldering  was  the  usual  method  of  fastening  together  the  two  halves  of 
the  round  bomb. 

The  four  cliaracteristics  of  the  exploded  bomb,  which  have  been  thus  in- 
dicated, were  found  to  exist  in  the  bombs  which  were  made  by  the  defendant 
Louis  Lingg. 

Ftrat.  Many  of  the  bombs  made  by  Lingg  were  rmmd  or  globular  in  form. 
The  defendant  Lingg  came  to  tin's  coantiy  for  the  first  time  la  the  summer 
of  1885  from  some  place  in  Glermany.  In  August  of  that  year  he  became  ac- 
quainted with  William  Seliger,  a  German  carpenter,  who  had  resided  in  Amer- 
ica three  years  and  a  hnlf.  Two  weeks  before  Christmas,  1885,  he  went  to 
board  and  room  at  Seliger's  house.  No.  442  Sedgwick  street,  in  the  North  di- 
vision of  the  city  of  Chicago.  More  than  six  weeks  before  May  1,  1886,  he 
brought  a  bomb  to  the  house,  and  said  he  was  going  to  make  bombs.  Some 
six  weeks  before  that  date,  or  about  the  middle  of  March,  1886,  he  brought 
dynamite  there.  He  had  three  different  kinds  of  dynamite.  He  had  no  reg- 
ular employment  for  about  four  weeks  prior  to  May  1, 1886.  During  this 
time  he  was  experimenting  with  dynamite,  and  with  round  and  long  or  gas- 
pipe  bombs.  He  exploded  the  latter  in  the  woods  north  of  the  city,  and  "says 
he  put  one  right  in  the  crotch  of  a  tree,  and  slit  it  all  up."  During  a  period 
of  six  weeks  prior  to  May  1,  1886,  he.  was  at  work  from  time  to  time  making 
semi-globular  bomb-ehells,  and  was  often  assisted  in  this  work  by  Seliger,  and 
by  two  men  named  Thielen  and  Hermann,  or  Heumann.  These  semi-globes 
appear  to  have  been  all  finished  before  May  4,  1886.  and,  of  course,  were  in- 
tended for  round  bombs,  the  only  kind  in  the  construction  of  which  such 
shells  were  used.  After  Lingg's  arrest,  round  bombs  were  found  in  a  trunk 
in  his  room  and  under  a  sidewalk  on  Sigel  street,  where  be  is  proven  to  have 
hidden  them,  and  in  the  possession  or  under  the  control  of  one  Lehmann,  to 
whom  he  Is  proven  to  have  given  them.  It  thus  appears  that  the  exploded 
bomb  corresponded  in  shape  and  form  with  many  of  the  bombs  made  by 
Lingg. 

Second.  The  bombs  made  by  lingg  had  the  projeeting  /use,  so  as  to  be  ex- 
ploded by  the  external  application  of  fire.  On  April  80, 1886,  being  the  Fri- 
day before  the  day  of  the  Haymarket  meeting,  Lingg  brought  to  ISeliger's 
house  a  large  wooden  box,  about  three  feet  long,  from  16  to  18  inches  high, 
and  from  16  to  18  inches  broad,  inside  of  which  was  a  tin  box  containing 
dynamite.  On  the  next  Tuesday,  May  4,  1866,  he  was  occupied  during  the 
afternoon,  and  until  after  7  o'dock  in  the  evening,  in  filling  this  dynamite  Into 
gas-pipes  and  globular  shells,  using  a  flat  piece  of  wood,  which  be  had  made 
for  that  purpose.  He  Wiis  assisted  in  his  labors  by  a  number  of  persons,  and 
among  these  were  Seliger,  Thielen,  and  Hermann,  already  mentione<1,  and 
two  men,  named  Huebner  and  Munsenberg,  or  Muensenberger,  tiie  latter  of 
whom  was  probably  the  blacksmith  hereafter  referred  to.  Upwards  of  50 
bombs  were  finished  that  afternoon,  and  the  work  on  them  would  appear  to ' 
have  been  continued  up  to  or  beyond  the  hour  on  that  evening  for  which 
the  Haymarket  meeting  had  been  called,  as  hereafter  stated.  The  i-ooms  in 
Seliger's  house,  which  were  used  by  Lingg  and  his  assistants  for  their  work, 
are  spoken  of  as  the  front  room  and  the  bedroom.  The  witness  I<ehmann 
visited  these  rooms  twice,  on  Tuesday  afternoon  in  company  with  a  country- 
man of  his,  a  Prussian  named  Schmidecke,  who  went  there  with  him  to  buy 
a  revolver.  His  first  visit  was  made  at  5  o'clock  in  the  afternoon,  at  which 
time  he  saw  there  Lingg,  Seliger,  Huebner,  and  a  person,  of  whom  he  speaks 
as  follows:  "One  wliose  name  I  did  not  know;  it  is  said  that  he  is  a  black- 
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smith."  Thej  were  in  the  bedroom,  and  each  bad  a  cloth  tied  around  his 
face,  but  the  witness  "could  not  precisely  see  what  they  were  doing."  The 
second  visit  was  made  to  the  rooms  at  7  o'clock  in  the  evening,  and  lasted 
about  ten  minutes.  At  this  time  Lehmann  did  not  get  into  the  bedroom,  but 
they  were  busy  there  as  at  the  first  visit.  He  saw  Huebner  worl^ing  at  some 
coil  of  fuse  which  looked  like  strings  or  white  cord.  He  was  cutting  it  into 
pieces.  They  were  putting  fuse  into  caps  in  the  front  room.  During  oqeof 
these  visits  Llngg  gave  to  Lehmann  a  small  leather  hand-satchel  or  trunk, 
which  the  liitter  took  home  and  placed  in  liis  wood-shed,  and  at  3  o'clock  next 
morning,  after  he  liad  learned  of  the  destruction  wrought  at  the  Haymarket, 
carried  away  to  the  prairie,  there  burying  its  contents.  The  satchel  contained 
a  tin  box  or  can  nearly  full  of  dynamite,  and  three  round  bombs,  some  caps, 
and  two  coils  of  ftise.  Another  circumstance  may  be  mentioned  in  this  con- 
nection. After  10  o'clock  on  Tuesday  night,  when  Lingg  and  Seliger  were 
on  Larrabee  street,  just  south  of  Korth  avenue,  in  the  North  division  of  the 
city,  a  patrol  wagon  passed  them,  which  was  manned  with  policemen,  and 
had  been  summoned  to  the  Haymarket  by  a  call  through  the  telephone. 
Lingg  proposed  to  throw  among  the  policemen  in  the  wagon  a  bomb  which 
he  had  about  his  person,  and,  for  the  purpose  of  exploding  it,  demanded  a 
light  of  Seliger,  who  was  smoking  a  cigar  at  the  time.  It  thus  appears  that 
the  bombs  made  by  Lingg  were  made  with  the  projecting  fuse,  and  so  corre- 
sponded with  the  second  feature  of  the  exploded  bomb,  as  already  noticed. 

Third.  The  shells  of  the  round  bombs  made  by  Lingg  were  constructed  of 
composite  metal.  Their  correspondence  in  this  particular  with  the  shell  of 
the  exploded  bomb  tends  very  strongly  to  show  that  the  same  band  which  made 
them  also  made  the  exploded  bomb.  Lingg,  Seliger,  Thielen,  and  Hermann 
were  frequently  engaged  in  "melting  and  casting"  in  Seliger's  kitchen  dur- 
ing the  six  weeks  before  May  1,  1886.  Lingg  melted  lead  or  some  other 
metal  in  a  ladle  on  the  kitchen  stove.'  A  pan -is  identified  as  one  which  was 
used  by  him  in  making  the  semi-globes  found  in  his  round  bomljs.  He  also 
made  use  for  such  purpose  of  clay  moulds,  constructed  by  himself.  One  of 
these  clay  moulds  could  only  be  used  twice.  Pieces  of  bomb-shells  proven  to 
have  been  made  by  Lingg  in  the  manner  and  with  the  materials  here  indi- 
cated were  subjected  to  cliemical  analysis.  They  were  composed  of  a  certain 
percentage  of  tin,  and  the  remainder  was  lead,  with  traces  of  antimony,  iron, 
and  zinc.  Out  of  four  bombs  examined  the  percentage  of  tin  in  the  different 
bombs  varied  slightly  in  three,  and  in  the  fourth  considerably  more  than  in 
the  other  three.  As  a  result  of  the  chemical  analysis,  the  piece  of  shell  taken 
from  Degan's  body,  and  the  pieces  of  the  shells  discovered  in  Lingg's  posses- 
sion after  his  arrest,  were  shown  to  be  composed  of  exactly  the  same  ingre- 
dients. After  May  4th  there  were  found  in  Lingg's  room  a  metal  cap,  a  cold- 
chisel,  a  file,  shells,  loaded  cartridges,  "metal,  and  also  some  lead,"  "some 
babbitt-metal,  some  sheets  of  lead,"  bolts,  pieces  of  metal  in  a  japan  dinner- 
box,  with  four  dynamite  gas-pipe  bombs,  two  loaded  and  two  empty;  a  Bern- 
ington  rifle;  a  round  dynamite  bomb,  loaded;  two  pieces  of  solder;  a  blast 
hammer,  and  a  smaller  pointed  hammer;  a  couple  of  iron  bolts  and  drills;  a 
'  two-quart  pail,  with  sawdust  in  the  bottom;  a  tin  quart  basin,  with  fuse  and 
sawdust  or  dynamite  in  it;  two  long  cartridges  of  dynamite,  and  some  fuse 
already  fixed;  fuse  about  four  inches  long,  and  caps;  a  big  coil  of  fuse  in  the 
trunk;  a  piece  of  block-tin;  a  piece  of  candle-stick.  Babbitt-metal  is  an  alloy 
of  copper,  tin,  and  zinc.  Many  of  the  articles  found  were  chemically  ana- 
lyzed. The  candle-stick  or  toy  proved,  upon  analysis,  to  contain  tin.  lead,  an- 
timony, zinc,  and  a  trace  of  copper.  AU  the  ingredients  necessary  to  make 
.ip  the  composite  material,  out  of  which  the  exploded  shell  was  constructed, 
were  thus  discovered  to  be  in  Lingg's  possession.  The  shell  of  the  globular 
bomb,  if  entirely  of  lead,  would  be  soft  and  yielding;  and  on  tliis  account 
would  fiiil  to  furnish  that  degree  of  resistance  to  the  dynamite  which  appears 
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from  the  evidence  to  be  necessarjin  order  to  make  the  explosion  effective.  It 
was  evidently  for  this  reason  that  some  other  substance,  such  as  tin,  was 
combined  with  the  lead  to  give  the  shell  a  firmer  consistence,  and  make  its 
effect  more  deadly.  With  the  same  end  in  view,  nails  and  wire,  as  will  be 
hereafter  seen,  were  recommended  by  the  defendant  !Engel  to  be  put  around 
the  gas-pip>e  bombs.  It  appears  that,  of  the  bombs  maide  by  Lingg  which 
were  analyzed,  each  differed  slightly  from  the  others  in  the  amount  of  tin, 
though  all  contained  the  same  ingredients.  It  also  appears  that  the  two 
halves  of  the  same  bomb  would  differ  somewhat  in  the  proportions  of  the 
metal  present,  and  this  accounts  for  the  fact  that  the  piece  from  Degan's  body 
contained  a  very  little  more  tin  than  the  piece  from  Murphy's  body,  each  evi- 
dently coming  from  a  different  half  of  the  bomb.  These  slight  differences  are 
such  as  would  naturally  be  expected  when  shells  were  made  with  the  rude 
materials  with  which  Lingg  worKed,  melting  his  metals  in  a  small  ladle  on  a 
kitchen  stove,  casting  half  a  shell  at  a  time,  making  use  of  clay  moulds  made 
by  himself,  each  one  of  which  could  only  be  used  twice. 

Fourth.  The  semi-globular  halves  of  each  round  bomb  made  by  Lingg 
were  fastened  together  by  a  bolt,  upon  one  end  of  which  was  screwed  a  small 
iron  nut,  showing  a  reasonable  correspondence  between  the  Lingg  bombs  and 
the  exploded  bomb  in  the  fourth  peculiarity  of  the  latter,  which  has  been  here- 
tofore mentioned. 

On  the  morning  of  Tuesday,  May  4th,  Lingg  left  Scliger's  house  to  go  to 
a  meeting  on  the  West  side,  and  did  not  roturn  until  1  o'clock  in  the  after- 
noon. Before  leaving  he  instructed  Seliger  to  go  to  work  at  the  bombs,  re- 
marking that  tliey  would  be  taken  away  that  day.  He  gave  Seliger  a  bolt,  and 
said  "that  he  had  not  enough  of  those  bolts,"  and  told  him  to  go  to  Clybourne 
avenue,  and  "get  there  some  that  he  had  already  spoken  to  the  man  about." 
About  50  of  the  bolts  were  procured  in  accordance  with  the  directions  thus 
given.  Seliger  was  engaged  in  the  forenoon  in  drilling  holes  in  the  shells  al- 
reaiiy  on  hand  for  the  bolts  to  pass  through.  He  was  chided  by  Lingg,  upon 
the  hitter's  return,  for  having  progressetl  so  slowly  with  the  work,  and  was 
informed  that  they  would  "have  to  work  very  diligently  during  the  after- 
noon." 

The  evidence  shows  that  the  bolt  used  by  Lingg  was  a  metallic  pin  run- 
ning through  the  bomb;  that  a  head  was  formed  on  one  end  of  this  pin,  and 
on  the  other  end  there  was  cut  a  thread,  upon  which  was  screwed  a  movable 
piece  called  a  nut, — the  bead  at  one  end  and  the  nut  at  the  other  holding  the 
two  serai-globes  together.  These  bolts  were  found  in  the  bombs  afterwards 
taken  from  the  possession  of  Lingg,  and  proven  by  the  undisputed  testimony 
in  the  case  to  have  been  made  by  him.  The  nut  taken  from  the  body  of  Hahn, 
and  which  was  a  part  of  the  exploded  bomb,  was  applied  to  the  threaded  end 
of  one  of  the  bolts  taken  from  a  bomb  made  by  Lingg,  and  was  found  to  fit  it 
exactly.  This  ctmnot  be  regarded  otherwise  than  as  a  circumstance  of  very 
grave  significance. 

In  view  of  the  considerations  thus  far  presented,  and  of  others  which  will 
suggest  themselves  as  the  examination  proceeds,  we  think  the  jury  were  war- 
ranted in  believing,  from  the  evidence,  that  the  bomb  which  killed  D  gan 
was  one  of  the  bombs  made  by  the  defendant  Lingg.  This  conclusion  re- 
ceives indorsement  from  the  fact  that  the  making  of  such  bombs  as  have  been 
described  is  a  new,  unusual,  and  dangerous  occupation.  There  are  no  bomb 
manufactories.  A  bomb  is  not  an  article  which  can  be  bought  in  the  market 
like  a  revolver.  He  who  would  use  such  a  weapon  must  make  it  himself. 
According  to  the  evidence  in  this  record,  dynamite  is  composed  of  nitro- 
glycerine and  clay  or  sawdust.  It  must  be  handled  with  care.  It  will  ex- 
plode if  subjected  to  too  great  a  degree  of  heat.  It  should  not  be  exposed  to 
the  rays  of  the  sun,  or  placed  too  near  the  fire.  If  kept  for  any  length  of  time, 
it  must  be  stored  with  caution;  for  inst.'mce,  it  is  recommended  that  it  be 
wrapped  in  oil  paper,  placed  in  a  box  of  sawdust,  and  buried  in  the  cellar. 
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When,  in  handling  it,  it  gets  upon  the  skin,  beadachelsprodaced;  If  its  danger- 
ous gases  are  inhaled  frightful  pains  in  the  head  will  be  the  result.  Moreover, 
information  as  to  its  peculiarities,  and  as  to  the  safest  mode  of  handling  it, 
is  limited,  and  to  some  extent  not  accessible.  For  these  reasons  so  hazardous 
a  business  as  filling  botnb-shalls  with  dynamite  will  not  safely  be  engaged  in. 
Hence,  when  a  murder  is  the  result  of  the  explosion  of  a  dynamite  bomb,  and, 
about  the  time  of  the  murder,  a  man  is  found  making  such  bombs  near  the 
scene  of  tlie  explosion,  his  responsibility  for  the  crime,  viewed  in  connection 
with  other  criminating  circumstances  which  may  exist, will  be  a  more  natural 
inference  than  where  some  more  common  weapon  of  destruction  has  been 
used. 

The  next  question  to  be  considered  is.  why  did  the  defendant  Lingg  make 
the  bomb  which  killed  Degan?  In  order  to  satisfactorily  answer  this  ques- 
tion, it  becomes  necessary  to  examine  the  character  and  purposes  of  an  associ- 
ation with  which  all  the  defendants  in  this  case  were  connected. 

The  record  shows  the  existence  of  an  organization  known  as  the  Interna- 
tional Workingmen's  Association,  or  the  International  Arbeiter  Association, 
generally  called  the  Internationals,  and  sometimes  designated  for  brevity  as 
the  I.  A.  A.  The  platform  or  declaration  of  principles  adopted  by  this  or- 
ganization was  published  by  a  certidn  bureau  of  information,  and  by  certain 
newspapers,  called  the  Alarm  and  the  Arbeiter  Zeitung,  which  are  more  par- 
ticularly referred  to  hereafter.  It  appeared  in  all  the  issues  of  the  latter 
paper  during  the  months  of  February,  March,  and  April,  1886.  It  is  too  long 
for  insertion  here.  It  urges  that  the  present  system,  under  which  property 
is  owned  by  individuals,  should  be  destroyed,  and  that  all  capital  which  has 
been  produced  by  labor  should  be  transformed  into  common  property.  It 
says:  "It  is  only  when  capital  is  made  common  and  indivisible  that  all  can  be 
made  to  partake  fully  and  freely  of  the  fruits  of  common  activity ;  only  by  the 
impossibility  of  acquiring  individual  (private)  capital  can  eveiy  one  be  com- 
pelled to  work  who  claims  the  right  to  live."  It  charges  that  the  government, 
the  law,  the  sohools,  the  churches,  the  press,  are  in  the  pay,  and  under  the 
sway,  of  the  property-owning  and  capitalistic  classes,  and  that  the  laboring 
classes  must  achieve  their  deliverance  through  their  own  strength.  - 

This  International  platform  thus  addresses  the  workingmen:  "As  in  former 
times  no  privileged  class  ever  relinquished  its  tyranny,  no  more  can  we  take 
it  for  granted  that  the  capitalists  of  the  present  day  will  forego  their  privileges 
and  their  authority  without  compulsion.  *  *  *  It  is  therefore  self-evi- 
dent that  the  fight  of  proletarianism  (the  laboring  classes)  against  the  bouT' 
geoisiie  (the  middle  classes)  must  have  a  violent  revolutionary  character,  and 
that  mere  wage  conflicts  can  never  lead  to  the  goal.  We  could  show,  by  nu- 
merous illustrations,  that  all  attempts  which  have  been  made  in  the  past  to 
do  away  with  the  existing  monstrous  social  system  through  peaceable  means, 
— ^for  example,  through  the  ballot-box, — have  been  entirely  useless,  and  will 
be  so  in  the  future.  *  *  *  Weknow,  therefore,  that  the  ruling  class  will 
not  voluntarily  relinquish  their  prerogative,  and  will  make  no  concessions  to 
us.  Under  all  these  circumstances,  there  is  only  one  remedy  left, — ^force. 
*  •  *  Therefore,  it  is  your  right,  it  is  your  duty,  says  Jefferson,  to  jwm 
yourselves.  Asritatton  with  a  view-  to  organization,  organizations  for  the 
purpose  of  rebellion;  herein  is  Indicated  in  a  few  words  the  way  which  work- 
ingmen must  take  if  they  would  rid  themselves  of  their  chains." 

It  is  here  admitted  that  the  property  of  each  individual  in  the  community 
could  not  be  taken  away  from  him,  and  put  into  a  common  fund  to  be  divided 
among  all  the  members  of  the  community,  without  a  resort  to  revolution  and 
force.  The  way  to  tlie  result  sought  to  be  reached  by  the  International  plat- 
form here  referred  to,  leads,  through  the  crimes  of  robbery,  theft,  and  mur- 
der, to  the  destruction  of  the  existing  system  of  social  order,  and  of  all  the 
laws  and  institutions  upon  which  the  system  is  based. 

The  association  whose  principles  are  thus  outlined  in  its  platform  was  di- 
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vided  into  groups,  of  which  there  were  80  in  the  Unit«d  States  in  March, 
1885,  located  principally  in  the  cities  of  indastiy.  For  some  time  prior  to 
May  1, 1886,  there  was  8  number  of  these  groups  in  Chicago.  The  following 
are  spoken  of  by  different  witnesses:  The  North  side  group,  which  met  at 
No.  58  Glyboume  avenue,  in  the  North  division  of  the  city;  the  North-west 
side  group,  which  met  at  Thalia  Hall,, No.  636  Milwaukee  avenue,  in  the 
north-western  part  of  the  city;  the  American  group,  which  met  generally  at 
No.  64  West  Lake  street,  in  the  West  division  of  the  city,  but  sometimes  at 
Baum's  Pavilion,  at  the  comer  of  Cottage  Grove  avenue  and  Twenty-Second 
street,  in  the  South  division  of  the  cily,  and  at  No.  45  North  Clark  street,  No. 
106  Bandolph  street,  and  on  the  lake  front;  the  group  "Karl  Mark,"  which 
met  at  63  Emma  street,  in  the  West  divisidn;  the  group  "Freiheit,"  which 
met  on  Shuman  street,  in  the  South  division;  the  South-west  side  group, 
which  met  at  No.  611  Throop  street  in  the  south-western  part  of  the  city;  the 
group  "Jefferson  No.  1,"  which  met  at  600  Milwaukee  avenue.  The  defend- 
ants Schwab.  Neebe.  and  Llngg  belonged  to  the  North  side  group;  the  de- 
fendants Engel  and  Fischer,  to  the  North-weet  side  group;  and  the  defend- 
ants Spies,  Parsons,  and  Fielden,  to  the  American  group.  Spies  had  also  be- 
longed to  the  North-west  side  group. 

The  members  of  these  groups  were  known  by  nambOTS,  and  not  by  names.  . 
The  members  of  the  North  side  group  began  to  be  known  by  numbers  in 
July,  1884.  The  number  of  the  witness  Seliger,  who  belonged  to  the  North 
side  group,  was  72.  Certain  members  of  these  groups  were  armed  with  rifles, 
and  drilled  regularly  once  a  week  at  their  respective  places  of  meeting,  taking 
their  rifles  home  with  them  after  drill.  These  armed  members  were  known 
and  designated  as  the  "armed  sections"  of  the  groups.  The  North  side  group 
met  every  Monday  night  at  58  Clybonrne  avenue,  and  the  armed  section 
drUled  there  e^'ery  Sunday  morning.  The  armed  section  of  the  American 
group  met  every  Monday  evening  at  No.  54  West  Lake  street.  The  North- 
west side  group  met  Thursday  eveping  at  No.  636  Milwaukee  avenue.  The 
South-west  side  group  met  every  Saturday  evening  at  611  Throop  street. 

There  was  also  a  certain  armed  socialistic  organization  called  the  "Lehr  und 
Wehr  Verein,"  whose  members  seem  to  have  been  members  also  of  the  In- 
ternational groups,  but  to  have  been  of  a  higher  rank,  and  to  have  attained 
a  higher  grade  in  the  perfection  of  their  drill  ttann  was  the  ease  with  the  ordi- 
nary members  of  the  "armed  sections."  The  evidence  does  not  disclose  the 
exact  number  of  those  who  belonged  to  the. Lehr  und  Wehr  Verein  at  the  time 
of  the  trial,  but  in  1879  it  had  1,000  men.  Its  members  were  armed  with 
Springfield  rifles,  and  were  known  by  numbers.  They  conducted  their  drills 
and  military  exercises  at  Thalia  Hall,  No.  636  Milwaukee  avenue,  where  the 
North-west  side  group,  the  most  radically  anarchistic  of  aU  the  groups,  held 
its  meetings.  The  Lehr  und  Wehr  Verein  had  four  companies  in  Chicago. 
The  witness  August  Krueger,  vtrbose  number  was  8,  was  oi'derly  sergeant  and 
corresponding  secretary  of  Uie  second  company.  Gottfried  Waller,  whose 
number  was  19,  and  Bernard  Schrade,  whose  number  was  32,  were  members 
of  this  second  company.  Schrade  also  belonged  to  the  North-west  side  group, 
and  says  they  drilled  once  a  week,  aud  kept  their  Springfleld  rifles  at  home. 
The  third  company  seems  to  have  had  a  drill  every' Thursday  evening  at  a 
workingmen's  hall  on  West  Twelfth  street. 

The  "armed  section"  of  the  American  group  was  called  the  "International 
Bifles."  After  one  of  its  drills  on  August  24, 1885,  at  No.  54  West  Lake 
street,  10  men,  dressed  in  blue  blouses  and  each  armed  with  a  Springfleld  rifle, 
and  who  belonged  to  the  first  company  of  the  Lehr  und  Wehr  Verein,  were 
introduced  into  the  room,  and  drilled  for  the  benefit  of  the  new  members  of 
the  "International  Bifles."  It  was  then  and  there  stated  that,  in  case  of  a 
conflict  with  the  authoritiee,  the  International  Bifles  were  to  act  in  concert 
with  the  Lehr  und  Wehr  Verein,  and  obey  the  orders  of  its  officers.    From 
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this  it  would  appear  that  the  Lehr  und  Wehr  Verein  or  Its  officers  were  to 
direct  the  movements  of  the  ordinary  "armed  sections."  when  occasion  should 
require. 

In  the  spring  of  1885  there  were  in  the  city  of  Chicago  3,000  of  these  armed 
socialists,  of  whom  the  defendant  Parsons  then  said  that  "they  were  well 
armed  with  rifles  and  revolvers,  and  would  have  dynamite  and  bombs  when 
they  got  ready  to  use  them."  As  they  were  known  by  numbers,  no  record 
was  l^ept  of  their  names,  and  a  system  was  adopted  by  which  the  memliers 
would  be  as  little  known  to  each  other  as  possible. 

These  groups  were  represented  by  a  general  committee  composed  of  dele- 
gates from  all  the  groups  of  the  International  Association  in  Cliiaigo.  This 
committee  met  every  two  weeks  in  a  building  in  the  south  division  of  the 
city,  known  as  No.  107  Fifth  avenue,  and  called  by  the  witnesses  the  "Ar- 
beiter  Zeitung  Building,"  or  the  building  of  the  International  Arbeiter  Asso- 
ciation. The  meetings  of  this  committee  were  held  in  a  library  room,  winch 
is  spoken  of  by  one  of  the  witnesses  as  belonging  to  the  Arbeiter  Zeitung 
newspaper  hereinafter  mentioned,  and  wliich  was  located  in  the  rear  of  the 
office  room  of  that  paper.  In  August,  1885,  at  the  time  of  wliat  is  called  the 
"car-drivera'  strike,"  the  witness  Seliger  was  present  in  this  room  as  a  dele- 
gate from  the  North  side  group  to  tlie  meeting  of  the  general  committee,  and 
speaks  of  the  defendant  Spies  as  being  there  present  on  that  occasion.  The 
members  of  the  general  committee  had  been  in  the  habit  of  meeting  in  this 
library  room  for  a  number  of  years,  certainly  since  1880.  One  Hirschberger 
was  the  librarian. 

An  exception  should  be,  made  to  the  statement  that  all  the  groups  ap- 
pointed delegates  to  the  general  committee.  Tlie  North-west  side  group  did 
not  do  so;  and  the  reason  given  for  this  by  Fricke,  who  was  at  one  time  a 
member  of  that  group,  and  for  two  years  book-keeper  of  the  Arbeiter  Zeitung, 
was  that  the  principles  of  the  North-west  side  group  were  more  strongly  an- 
archistic than  those  of  the  other  groups.  It  was  called  an  "autonomous" 
group. 

A  newspaper  called  the  "  Arbeiter  Zeitung, "  and  conducted  in  the  interest  of 
the  German-speaking  groups  of  the  International  Arbeiter  Association,  was 
published  in  the  building  No.  107  Fifth  avenue,  and  liad  its  office  and  editorial 
rooms  there.  Its  superintendent  and  chief  editor  was  the  defendant  Spies. 
The  defendant  Schwab  was  co-editor,  and  wrote  some  of  the  most  important 
of  the  editorials.  The  defendant  Fischer  was  a  type-setter  in  the  office,  and 
about  the  flrst  of  May,  1886,  was  the  head  foreman  of  the  printing  depart- 
ment. This  paper  was  owned  by  a  corporation  in  which  Spies,  Schwab, 
.  Fischer,  and  Neel)e  were  stockholders.  It  was  printed  in  the  Oermau  lan- 
guage, and,  besides  its  daily  issue,  had  a  Sunday  edition,  called  "Die  Fackel," 
and  a  weekly  edition,  called  "Der  Vorbote."  Its  circulation  was  about  3,600. 
Notices  of  the  meetings  of  workingmen  were  inserted  in  its  columns  without 
charge.  Another  newspaper  by  the  name  of  the  "Alarm,"  owned  by  the 
International  Arbeiter  Association,  and  conducted  in  the  English  language, 
in  the  interest  of  the  English-speaking  groups,  was  also  published  at  the 
same  building,  No.  107  Fifth  avenue.  Its  editor  and  manitger  from  October, 
1884,  to  May,  1886,  was  the  defendant  Parsons.  The  defendant  Fielden 
owned  some  of  the  stock  in  the  corporation  which  controlled  it.  Its  circula- 
tion was  about  2,000.  It  was  lirst  issued  as  a  weekly,  and  afterwards  as  a 
semi-monthly,  paper.  Still  another  newspaper,  called  the  "Anarchist"  was 
started  in  January  or  February,  1886,  by  the  North-west  side  group  and  two 
of  the  South  side  groups.  It  was  under  the  management  of  the  defendant 
Engel.  Its  origin  was  announced  as  being  due  to  the  fact  that  the  Arbeiter 
Zeitang  was  not  outspoken  enough  in  its  anarchistic  principles.  Its  efforts 
were  directed  to  the  same  ends  as  those  contemplated  by  the  other  papers 
mentioned.    All  the  bills  for  the  printing  of  the  Arbeiter  Zeitung  and  the 
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Alarm  were  made  out  to  the  Arbeiter  Zeitung,  and  were  paid  by  the  defend- 
ant Spies,  occasionally  by  check,  but  generally  in  currency. 

There  was  a  bureau  of  inforni&tion  of  the  Internationals.  This  also  had  iti. 
head-quarters  at  the  Arbeiter  Zeitung  building.  The  bureau  of  information 
designated  to  act  for  the  years  1885  and  1886  consisted  of  the  defendants 
Spies  and  Parsons,  the  librarian  Hirschberger,  one  Balthazar  Rau,  an  adver- 
tising agent  of  tlie  Arbeiter  Zeitung,  and  one  Joseph  Bach,  a  member  of  the 
North  side  group,  and  afterwards  a  director  of  tlie  Arbeiter  Zeitung.  Letters 
were  always  addressed  to  Spies,  as  a  member  of  this  bureau,  at  107  Fifth 
avenue. 

Besides  the  regular  wet'kly  meetings  of  the  groups  heretofore  mentioned  in 
their  respective  halls,  there  was  occasionally  a  meeting  of  all  the  "armed  sec- 
tions" of  the  diflferent  groups  at  No.  54  West  Lake  street,  known  as  "Greif's 
Hall."  These  meetings  of  the  armeti  sections  whose  members  were  located 
in  the  North,  South,  and  West  divisions  of  the  city  were  irregular.  They 
were  called  by  a  signal  given  by  the  Arbeiter  Zeitung.  This  signal  was: 
"  T. — Komme  Montag  Abend. "  or  "  Y. — Come  Monday  night. "  Whenever 
these  words  appeared  in  the  letter-box  column  of  tlie  Arbeiter  Zeitung,  they 
were  understood  to  be  a  summons  to  the  "armed  sections"  to  meet  on  Mon- 
day night  at  Greif's  Hall. 

The  evidence  in  the  record  shows  that  there  were  in  the  city  of  Chicago  25 
or  80  labor  unions  containing  from  15,000  to  16,000  laborers,  and  that  dele- 
gates from  these  unions  coi^tituted  a  body  called  the  "Central  Labor  Union." 
The  large  majority  of  those  who  belonged  to  the  labor  unions  were  well-mean- 
ing workingmen,  whose  designs  were  not  unlawful,  and  the  object  of  whose 
organization  was  to  better  their  own  condition.  Tliey  did  not  all  belong  to 
the  groups  of  the  International  Association.  But  the  members  of  those  groups 
were,  as  a  general  thing,  also  members  of  the  different  labor  unions. 

It  thus  appears  that  the  branch  of  the  International  Workingmen 's  Associ- 
ation which  existed  in  Chicago  during  tlie  year  1885,  and  up  to  May  4,  1886, 
was  a  compact,  well-disciplined  organization.  At  the  head  of  it  was  a  gen- 
eral or  central  committee.  Next  to  the  committee  came  the  Lelir  und  Wehr 
Verein,  a  secret  military  organization,  divided  into  companies.  Next  to  the 
Lehr  und  Wehr  "Verein  came  the  "armed  sections"  of  the  various  groups,  prac- 
ticing their  weekly  drills  at  night  and  on  Sunday  in  various  parts  of  the  city, 
and,  in  some  instances,  under  the  direction  of  the  officers  of  the  Lehr  und 
Wehr  Verein.  Next  came  the  unarmed  members  of  the  groups,  who  were 
constantly  in  contact  with  their  armed  brethren,  and  in  hearty  sympatliy  with 
their  purposes  and  principles.  As  to  some  of  the  groups,  however,  all  the 
members  seem  to  have  been  engaged  in  arming  Hnd  drilling. 

There  can  be  no  doubt  that  the  organization  here  described  was  an  unlaw- 
ful conspiracy.  First,  its  purpose  was  unlawful.  It  designed  to  bring  about 
a  social  revolution.  Soci^  revolution  meant  the  destruction  of  the  right  of 
private  ownerahip  of  property,  or  of  the  right  of  the  individual  to  own  prop- 
erty. It  meant  the  bringing  about  of  a  state  of  society  in  which  all  property 
should  be  held  in  common.  As  a  court,  we  are  not  concerned  with  the  ques- 
tion whether  it  was  right  or  wrong  to  adopt  and  advocate  an  abstract  tlieory 
in  regard  to  the  ownership  of  property,  such  aa  is  here  indicated.  But  this 
abstract  theory  assumed  a  concrete  and  practical  form.  The  police  and  mili- 
tia were  looked  upon  as  protectors  and  guardians  of  the  form  of  ownership 
in  property  which  was  objected  to.  Hence  "social  revolution"  meant  war 
upon  the  police  and  militia.  The  destruction  by  force  of  the  police  and  mili- 
tia in  the  city  of  Chicago  was  the  practical  object  which  this  organization  pro- 
posed to  accomplish  in  that  city.  Second,  its  methods  were  unlawful.  The 
arming  and  drilling  of  the  groups  was  in  violation  of  the  militia  law  of  the 
state  of  Illinois,  which  provides  that  "it  shall  not  be  lawful  for  any  body  of 
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men  whatever,  other  than  the  regiilarorganlzed  volunteer  militia  of  this  stale, 
and  the  troops  of  the  United  States,  to  associate  themselves  together  as  ^  mil- 
itary company  or  organization,  or  to  drill  or  parade  with  arms  in  any  city  or 
town  of  this  state  without  the  license  of  the  governor  thereof,"  etc.  It  is  not 
pretended  that  any  such  license  was  ever  tesued  to  these  groups  by  the  gov- 
ernor of  the  state. 

The  central  or  governing  authority  of  this  International  organization  had 
its  head-quarters  in  the  Arbeiter  Zeitung  building,  and  in  a  room  connected 
with  the  office  of  the  Arbeiter  Zeitung  newspaper.  From  that  place,  mainly, 
its  policy  was  dictated,  and  the  orders  which  controlled  its  movements  were 
issued.  Among  the  principal  persons  who  shaped  its  policy  and  outlined  its 
course  of  action  were  the  defendants  Spies,  Schwab,  Engel,  Lingg,  Fielden, 
Parsons,  Fischer,  and,  in  a  subordinate  degree,  Neebe.  These  defendants 
sought  to  use  the  organization  fur  the  purpose  of  bringing  about  the  "social 
revolution,"  and  to  that  end  endeavored  to  increase  its  membership  and  per- 
fect its  discipline,  so  as  to  hurl  it  against  the  police  and  mUitia.  as  the  repre- 
sentatives of  law  and  order.  Among  the  means  employed  to  accomplish  this 
were  "agitation  with  a  view  to  organization,"  and  "organizations  fortbe  pur- 
pose of  rebellion."  The  object  of  "agitation"  was  to  increase  the  ranl^  of 
the  "armed  sections"  of  the  International  groups  by  recruits  from  the  "labor 
unions"  and  other  associations  of  workingmen.  The  meaning  of  "organiza- 
tion" was  tlie  arming  of  such  recruits  with  dynamite  and  revolvers. 

During  the  years  1885  and  1886  the  defendants  Spies,  Schwab,  Parsons, 
Engel,  and  Fi^den,  by  numerous  speeches,  and  by  articles  published  in  the 
newspaper  organs  above  mentioned,  persistently  advised  and  encoucaged  the 
workingmen  to  arm  themselves  for  a  conflict  with  what  were  called  the  prop- 
erty owning  classes,  and  with  the  police  and  militia,  who  were  regarded  as 
the  special  protectors  of  those  classes.  These  speeches  were  made  at  picnics, 
in  workingmen's  halls,  at  gatherings  of  the  International  groups,  in  Market 
square,  from  the  windows  of  the  Arbeiter  Zeitung  building.  They  denounced 
the  police  and  militia.  They  Inveighed  against  the  "private  right  of  prop- 
erty." They  advised  the  purchase  of  rifles  and  dynamite.  Extracts  from  the 
Alarm,  the  Arbeiter  Zeitung,  and  the  Anarchist,  and  from  speeches  of  Sch  wab. 
Spies,  Parsons,  Fielden,  and  Engel,  are  set  out  in  the  statement  which  pre- 
cedes this  opinion,  and  which  is  hereby  referred  to  and  made  a  part  of  the 
opinion.  The  articles  in  the  Alarm  were  most  of  them  written  by  the  defend- 
ant  Parsons,  but  some  of  them  by  the  defendant  Spies.  The  articles  quoted 
from  the  Arbeiter  Zeitung  were  written  by  the  defendants  Schwab  and  Spies. 
The  single  extract  from  the  Aiutrchist  was  written  by  the  defendant  Engel. 

The  articles  and  speeches  so  collated  are  of  the  most  violent  and  incendiary 
character.  They  seek  to  inspire  a  feeling  of  hatred  among  the  workingmen 
against  the  police  and  militia  and  the  property  owning  classes.  They  not 
only  recommend  the  workingmen  to  arm  themselves  with  dynamite  and  rifles, 
but  they  give  specific  instructions  how  to  handle  and  use  dynamite,  and  how 
to  make  bombs,  and  how  to  procure  weapons.  They  recommend  the  workings 
men  to  attend  the  meetings  of  the  International  Arbeiter  Association,  and 
read  its  organs.  They  advise  the  formation  of  special  groups  for  committing 
deeds  of  violence,  which  are  called  "revolutionary  actions,"  and  point  out 
the  means  of  avoiding  discovery  after  such  deeds  are  committed.  In  the  Ar- 
beiter Zeitung  articles  will  be  found  such  expressions  as  these:  "Each  work- 
ingman  ought  to  have  been  armed  long  ago."  "Daggers  and  revolvers  are 
easily  to  be  gotten;  hand-grenades  are  cheaply  to  be  produced;  explosives, 
too,  can  be  obtained."  "The  workingmen  ought  to  take  aim  at  every  mem- 
ber of  the  militia."  "Your  passport  to  it  [Eden]  is  that  banner  which  calls 
to  you  in  flaming  letters  the  word  'Anarchy.'  "  "Therefore,  workingmen, 
do  arm  yourselves  with  the  most  effectual  means."    "There  is  no  other  way 
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than  to  become  immediately  soldiers  of  the  revolationary  army,  and  establish 
ooDspiring  groups,  and  let  the  ruins  tail  on  the  homes  of  such."  "[We  won- 
der] whether  the  workingraen  *  *  *  will  at  last  supply  themselves  with 
weapons,  dynamite,  and  prussic  acid."  "Workingmen,  arm  yourselves." 
"Enough  is  said  about  the  importance  of  being  armed.  *  m  *  We  are 
to  go  to  work  to  supply  ourselves  as  quickly  as  possible  with  these  useful 
things.  «  *  «  Dynamite  bears  several  names  here  in  America.  Among 
others,  it  is  known  in  trade  also  under  the  names  of  Hercules  powder  and 
giant  powder."  "There  marched  a  strong  company  of  well-armed  comrades 
of  the  various  groups.  «  «  *  The  nitro-glycerine  pills  were  not  missing." 
"There  exists  to-day  an  invisible  net-work  of  fighting  groups."  "Every 
trades  union  siiould  make  it  obligatory  to  every  member  to  keep  a  good  gun 
at  home,  and  ammunition. "  "If  we  do  not  bestir  ourselves  for  a  bloody  revo- 
lution, we  cannot  leave  anything  to  our  children  but  poverty  and  slavety. 
Therefore,  prepare  yourselves  in  all  quietness  for  the  revolution." 

The  following  expressions  will  be  found  among  the  extracts  from  the  Alarm . 
"One  man  armed  with  a  djma'mite  bomb  is  equal  to  onp  regiment  of  militia," 
etc.  "Every  man  who  is  master  of  these  explosives  cannot  be  approached 
by  an  army  of  men."  "How  can  all  this  be  done?  Simply  by  making  our- 
selves masters  of  the  use  of  dynamite,  then  *  *  •  administer  instant 
death,  by  any  and  all  means,  to  any  and  every  person  who  attempts  to  con- 
tinue to  claim  personal  ownership  in  anything.  *  *  *  Our  war  is  not 
against  men,  but  against  systems;  yet  we  must  prepare  to  kill  men  who  will 
try  to  defeat  our  cause.  •  «  «  The  rich  are  only  worse  than  the  poor, 
because  they  have  more  power  to  wield  this  infernal  'property  right.'" 
"Dynamite  is  the  emancipator.  In  the  hAnd  of  the  enslaved  it  cries  aloud, 
•Justice  or  annihilation.'  But,  best  of  all,  the  workingmen  are  not  only 
learning  its  use;  they  are  going  to  use  it.  They  will  use  it,  and  effectually, 
until  personal  ownership — property  rights — are  destroyed,"  etc.  "Hall  to 
the  social  revolution!  Hail  to  the  deliverer,  dynamite!"  "Nothing  but  an 
uprising  of  the  people,  and  a  bursting  open  of  all  stores  and  store-houses  to 
the  free  access  of  the  public,  and  a  free  application  of  dynamite  to  every  one 
who  opposes,  will  relieve  the  world  of  this  infernal  nightmare  of  property 
and  wages."  "Seeing  the  amount  of  needless  suffering  all  about  us,  we  say 
a  vigorous  use  of  dynamite  is  both  humane  and  economical.  *  *  *  It  is 
upon  this  theory  that  we  advocate  the  use  of  dynamite.  It  is  clearly  more 
humane  to  blow  ten  men  into  eternity  than  to  make  ten  men  starve  to  death. " 
"Dynamite, — of  all  the  good  stuff,  this  is  the  stuff.  Stuff  several  pounds  of 
this  sublime  stuff  into  an  inch  pipe, — gas  or  water  pipe, — ^plug  up  both 
ends,  insert  a  cap  with  a  fuse  attnched,  place  this  in  the  immediate  neighbor- 
hood of  a  lot  of  rich  loafers  who  live  by  the  sweat  of  other  people's  brows, 
and  light  the  fuse.  A  most  cheerful  and  gratifying  result  will  follow." 
"The  next  issue  of  the  Alarm  will  begin  the  publication  of  a  series  of  arti- 
cles concerning  revolutionary  warfare,  viz.:  ■  The  Manufiictnre  of  Dynamite 
Made  Easy ; '  '  Manufactu  ri  ng  Bombs ; '  •  How  to  Use  Dynamite  Properly,'  " 
etc.  "All  governments  are  domineering  powers,"  etc.  "Assassination  will 
remove  the  evil  from  the  face  of  the  earth.  •  <*  *  Assassination  prop- 
erly applied  is  wise,  just,  humane,  and  brave.  For  freedom,  ail  things  are 
just."  "Though  everybody  nowadays  speaks  of  dynamite,  •  *  *  few 
have  any  knowledge  of  the  general  character  and  nature  of  this  explosive. 
For  those  who  will  sooner  or  later  be  forced  to  employ  its  destructive  quali- 
ties in  defense  of  their  rights  as  men,  and  from  a  sense  of  preservation,  a 
few  hints  may  not  be  out  of  place.  Dynamite  may  be  handled  with  perfect 
safety,  if  proper  care  is  used,"  etc.  Then  follow  a  series  of  minute  direc- 
tions. During  the  months  of  December,  1885,  January,  February,  and 
March,  1886,  the  following  notice  appeared  in  the  Arbeiter  Zeitung: 

"Exercise  in  Arms.    Workingmen  who  are  willing  to  exercise  in  the 
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handling  of  arms  should  call  every  Sunday  forenoon,  at  half  past  nine,  at  No. 
58  Glybourne  avenue,  where  they  will  receive  instructions  gratuitously." 

In  the  Alarm  from  August  17,  1885,  to  April  24, 1886,  nppeared  the  follow- 
ing notice:  "The  armed  section  of  the  American  group  meets  Monday  night 
at  54  West  Lake  street." 

One  Herr  Most  hud  prepared  a  treatise  or  book,  entitled  "Revolutionary 
Warfare,"  containing  instructions  that  entered  into  the  minutest  detf^ils  as  to 
the  best  mode  of  preparing  dynamite  and  other  explosives,  and  of  making 
bombs  and  other  weapons.  From  time  to  time  in  1885  and  1886  the  Alarm 
and  the  Arbeiter  Zeitiing  piiblished'translations  and  extracts  from  tliis  book, 
for  the  evident  purpose  of  communicating  the  information  in  it  to  the  mem- 
bers of  tlie  groups,  and  to  their  other  readers  among  the  trorkingmen.  Spec- 
imen extracts  from  this  treatise  are  set  out  in  the  statement  which  prefaces 
this  opinion.  In  the  extract  from  the  Anarchist  will  be  found  the  following 
expressions:  "All  government  we  hate.  •  •  •  Complaints  should  be  sent 
toG.Engel.  *  *  •  Workingmen  and  fellows:  •  ♦  •  He  who  would 
war  successfully  must  equip  himself  with  all  implements  adapted  to  destroy 
his  opponents.  •  *  *  We  strive  towards  the  overthrow  of  the  existing 
order, "  etc. 

The  defendant  Schwab,  in  a  speech  delivered  on  April  26,  1886,  about  a 
week  before  the  Hayraarket  meeting,  said:  "Ever3'where  police  and  mur- 
derers are  employed  to  grind  down  workingmen.  For  every  workingman 
who  has  died  through  the  pistol  of  a  deputy-sherifC  let  ten  of  those  execution- 
ers fall.     Arm  yourselves. " 

The  defendant  Spies,  in  a  speech  made  in  October,  1885,  said  that  "there 
were  9,000,000  of  people  engaged  in  industrial  trades  in  this  country.  There 
were  but  1,000,000  of  tfiem  as  yet  organized,  while  there  were  2.000,000  of 
them  unemployed.  To  make  a  movement  in  which  they  were  engaged  a  suc- 
cessful one  it  must  be  a  revolutionary  one.  Don't  let  us  •  *  *  forget 
the  most  forcible  argument  of  all, — the  gun  and  dynamite." 

In  speeches  made  by  him,  the  defendant  Parsons  said  in  February,  1885: 
"We  need  no  president,  no  congressmen,  no  police,  no  militia,  and  no  judges. 
They  are  all  leeches,  sucking  the  blood  of  the  poor,  who  have  to  support  them 
by  their  labor.  I  say  to  you,  rise,  one  and  all,  and  let  us  exterminate  them 
alll  Woe  to  the  police  or  the  militia  whom  tiiey  send  against  us."  In  April, 
1885,  he  said:  "The  only  way  to  convince  these  capitalists  and  robbers  is  to 
use  the  gun  and  dynamite."  Again  he  said  in  April,  1885:  "If  we  would 
achieve  our  liberation  from  economic  t)ondage,  and  acquire  our  natural  right 
to  life  and  liberty,  every  man  mpst  lay  by  a  part  of  his  wages,  buy  a  Colt's 
navy  revolver,  a  Winchester  rifle,  and  learn  how  to  make  and  to  use  dyna- 
mite. Then  raise  the  flag  of  rebellion,  the  scarlet  banner  of  liberty,  frater- 
nity, equality;  and  strike  down  to  the  earth  every  tyrant  that  lives  upon  this 
globe.  Tyrants  have  no  rights  which  we  should  respect.  Until  this  is  done, 
you  will  continue  to  be  robbed,  to  be  plundered,  to  be  at  the  mercy  of  the 
privileged  few.  Therefore  agitate  for  the  purpose  of  organization;  o.rganize 
for  the  purpose  of  rebellion;  for  wage-slaves  have  nothing  to  lose  but  their 
chains."  And  in  August,  1885,  referring  to  the  street-car  strike,  he  said: 
"If  but  one  shot  had  been  fired,  and  Bonfield  had  happened  to  be  shot,  the 
whole  city  would  have  been  deluged  in  blood,  and  the  social  revolution  would 
have  been  inaugurated." 

The  defendant  Fielden,  in  speeches  made  by  him,  said  in  March,  1885: 
"I  want  all  to  organize.  Every  workingman  in  Chicago  ought  to  belong  to 
our  organization.  It  is  of  no  use  to  go  and  beg  of  our  masters  to  give  us 
more  wages  or  better  times. ,  When  I  say  •  organize,'  I  mean  for  you  to  use  force. 
It  is  of  no  use  for  the  working  people  to  hope  to  gain  anything  by  means  of 
the  ordinary  weapons.  Every  one  of  you  must  learn  the  use  of  dynamite,  for 
that  is  the  power  with  which  we  hope  to  gain  our  rights."    In  October,  1885, 
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he  said:  "You  must  all  organize  and  use  force.  You  must  crush  out  tbe 
present  government;  as  by  force  is  the  only  way  In  which  you  better  your 
present  condition."  He  said  In  January,  1886:  "It  is  quite  true  that  we 
have  lots  of  explosives  and  dynamite  in  our  possession,  and  we  will  not  hesi- 
tate to  use  it  when  the  proper  time  comes.  We  care  nothing  either  for  the 
military  or  police,  for  tliese  are  in  tlie  pay  of  the  capitalist."  Again  in 
March,  1886,  he  said:  "We  are  told  that  we  must  attain  our  ends  and  aims 
by  oi)eying  law  and  order.  Damn  law  and  order.  We  have  obeyed  law  and 
order  long  enough.  The  time  has  come  for  you,  men,  to  strangle  the  law,  or 
the  law  will  strangleyou."  • 

The  defendant  Engel  made  a  speech  m  German  in  February,  1886,  to  a 
crowded  hall  of  workingmen,  of  which  one  witness  says:  "He  advised  every- 
body: 'Every  man  wants  to  join  them, — to  save  up  three  or  four  dollars  to 
buy  revolvers  to  shoot  every  policeman  down.*  He  says  he  wants  every 
workingman  whom  lie  could  get  to  join  them,  and  then  advise  everybody  you 
know — You  save  up  three  or  four  dollars  to  buy  a  revolver  that  was  good 
enough  fur  shooting  policemen  down."  And  again,  in  the  same  month,  he 
made  a  speech  to  the  North  side  workmen  at  Neff' s  Hall,  58  Clybourne 
avenue,  where  the  North  side  group  met,  as  already  stated,  in  wliich  he  said 
"that  those  who  could  not  arm  themselves,  and  could  not  buy  revolvers, 
should  buy  dynamite;  that  il»  was  very  cheap,  and  easily  handled.  He  gave 
a  general  description  how  bombs  could  be  made;  how  gas-pipes  could  be  filled; 
that  a  gHS-pipe  was  to  be  taken,  and  a  wooden  block  put  into  the  end,  and  it 
was  to  be  tilled  with  dynamite.  Then  tbe  other  end  is  also  closed  up  with  a 
wooden  block,  and  old  nails  are  tied  around  the  pipe  by  means  of  wire.  Then 
a  hole  is  bored  into  one  end  of  it  and  a  fuse  with  a  cap  is  put  into  that  hole; 
that  the  nails  should  be  tightened  to  the  pipe,  so  that  when  it  explodes  there 
wifl  be  many  pieces  flying  around;  that  gas-pipe  could  be  found  on  the  west 
Bide  from  the  river,  near  the  bridge." 

The  utterances  by  printed  and  spoken  words,  of  which  the  quotations  above 
made  are  speciruens,  were  addressed  to  workingmen,  of  whom  the  defendant 
Spies  says  that  they  were  "stupid  and  ignorant."  While  tbe  members  of  the 
International  groups  were  reading  and  hearing  the  appeals  thus  made  to  their 
prejudices,  they  were  discussing  their  condition  in  weekly  meetings,  and  very 
many  of  them  participating  in  weekly  drills  with  arms.  The  time  when  the 
war  against  the  police  was  to  be  inaugurated  was  not  an  indefinite  period  in 
the  future.  The  evidence  shows  that  tlie  date  fixed  for  the  inauguration  of 
the  social  revolution  was  the  first  of  May,  1886.  Two  years  before  May  1, 
1886,  the  workmg  people  had  "resolved  that  the  eight-hour  system  should  be 
introduced  in  the  United  States"  at  that  date.  The  defendants  in  this  case, 
and  the  more  radical  members  of  the  International  groups,  had  no  faith  in  the 
eight-hour  movement.  This  abundantly  appears  ftom  the  testimony  in  the 
record.  Gruenhut  s  wears  that  Spies  did  not  consider  the  movement  as  amount- 
ing to  anything;  that  he  regarded  it  as  "only  a  palliative  measure,  not  radical 
enough."  A  want  of  confidence  in  it  on  the  part  of  the  defendant  Spies  is 
apparent  from  the  language  of  some  resolutions  introduced  by  him  on  Octo- 
ber 11, 1885,  at  a  meeting  at  the  Twelfth  Street  Turner  Hall,  one  of  wliich 
began  in  this  wise:  "Resolved,  that  while  we  are  skeptical  in  regard  to  the 
benefits  that  will  accrue  to  the  wage-workers  in  the  introduction  of  an  eight- 
hour  work  day,"  etc.  At  a  speech  made  at  the  same  meeting  Fielden  said: 
"The  eight-hour  law  will  be  of  no  benefit  to  the  workingman."  An  article  in 
the  Alarm,  dated  April  3, 1886,  in  which  the  defendant  Parsons  gives  an  ac- 
count of  a  speech  mnde  by  him  to  the  American  groups,  shows  that  he  only 
valued  "the  attempt  to  inaugurate  the  eight-hour  system"  because  he  thought 
it  "would  break  down  the  capitalistic  system,  and  bring  about  such  disorder 
and  hardship  that  the  'social  revolution  '  would  become  a  necessity."  Engd 
said  in  the  Anarchist:  "We  reject  reformatory  measures  as  uaelees  play. 
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*  *  *  All  endeavors  of  the  working  classes  not  alining  at  the  overthrow 
of  existing  conditions  of  ownei-ship    •    «    •    are  to  us  reactionary,"  etc. 

The  flrst  of  May  was  Bxed  upon  as  the  date  for  the  inauguration  of  the 
"social  revolution,"  because  of  the  strikes  and  disturbances  which  were  then 
expected  to  grow  out  of  the  demand  for  the  eight-hour  working  day.  It  was 
anticipated  tliat  many  workingmen  would  then  be  out  of  employment,  and 
that  their  discontent  and  sufferings  would  drive  them  into  an  adoption  of  the 
revolutionary  plans  of  the  International  groups.  The  witness  Johnson  says 
that,  at  the  meetings  of  the  armed  section  of  the  Araerlciin  group,  "the  first 
of  May  was  frequently  mentioned  as  a  good  opportunity"  for  the  revolution. 
In  a  speech  in  December,  1885,  at  Twelfth  Street  Turner  Hall,  Fielden  said: 
"Tlie  first  of  May  will  be  our  time  to  strike  the  blow.  Tliere  are  so  many 
strikes,  and  there  will  be  50,000  men  out  of  work."  Spies  said  that  the  con- 
flict between  the  police  and  the  "dynamiters"  would  probably  occur  when 
there  should  be  a  universal  strike  for  the  eight-hour  law.  The  International 
groups  and  other  associations  of  workingmen  were  frequently  urged  to  pre- 
pare to  demand  the  eiglit-hour  law  on  the  first  of  May,  1886,  with  arms  in 
their  hands.  They  were  told  that  such  demand  would  be  the  more  readily 
acceded  to  if  made  by  armed  men.  In  an  article  published  in  the  Arbeiter 
Zeitung  on  the  afternoon  of  Tuesday,  May  4, 1886,  only  a  few  hours  before 
the  Haymarket  meeting  occurred,  the  defendant  Spies  said:  "Six  months  ago, 
when  the  eight-hour  movement  began,  there  were  speakers  and  journals  of 
the  I.  A.  A.  who  proclaimed  and  wrote:  '  Workmen,  if  you  want  to  see  the 
eight-hour  system  introduced,  arm  yourselves.'  If  you  do  not  do  this,  you 
wi)l  be  sent  home  with  bloody  heads,  and  birds.will  sing  May  songs  on  your 
graves." 

Looking  into  some  of  the  statements  made  by  the  journals  and  speakers  re- 
ferred to  we  find  the  following: 

The  Arbeiter  Zeitung  said  on  January  22, 1886:  "With  empty  hands  the 
workingmen  will  hardly  be  able  to  cope  with  the  representatives  of  the  club, 
in  case,  after  the  first  of  May  of  this  year,  there  should  be  a  general  strike; 

*  *  •  but  if  the  workingmen  are  prepared  to  eventually  stop  the  working 
of  the  factories,  to  defend  themselves  with  the  aid  of  dynamite  and  bomto 
against  the  militia,  which  will  of  course  be  employed,  then,  and  only  then, 
can  you  expect  a  thorough  success  of  the  eight-hour  movement."  It  is  said 
on  January  23,  1886:  "Therefore,  comrades,  arm  to  the  teeth.  We  want 
to  demand  our  rights  on  the  first  of  May;  in  the  other  case  there  are  only 
blows  of  the  club  for  you."  It  is  said  on  March  2, 1886:  "  Who  wants  to  at- 
tack capitalism  in  earnest  must  overthrow  the  body-guards  of  it, — the  well- 
drilled  and  well-armed  '  men  of  order,' — and  kill  them,  if  he  does  not  want  to 
be  murdered  himself.  But  for  this  is  needed  an  armed  and  systematically 
drilled  organization;"  and  on  the  same  page  are  these  words:  "The  time  up 
to  the  first  of  May  is  short.    Look  out  I" 

The  Alaru  said  on  September  5,  1885:  "How,  in  regard  to  the  proposed 
strike  next  spring,  a  few  practical  words  to  our  comrades.  •  •  •  Will 
the  manufacturing  kings  grant  the  modest  request?    *    *    *    Ko,  sir; 

*  *  *  they  will  then  draw  from  the  army  of  the  unemployed.  The  strikers 
will  attempt  to  stop  them.  Then  comes  the  police  and  militia.  *  *  *  Say, 
workingmen,  are  you  prepared  to  meet  the  latter?    Are  you  armed?" 

The  defendant  Spies,  on  October  11, 1885,  at  the  meeting  at  Twelfth  Street 
Turner  Hall,  already  referred  to,  introduced,  in  a  speech  made  by  him,  the 
following  resolution:  "Whereas,  a  general  move  has  been  started  among  the 
organized  wage-workers  of  this  country  for  the  establishment  of  an  eight- 
hour  work  day,  to  begin  May  1,  1886;  and  whereas,  it  is  to  be  expected  that 
the  class  of  professional  idlers,  the  governing  class,  who  prey  upon  the  bones 
and  marrow  of  the  useful  members  of  society,  will  resist  this  attempt  by  call- 
ing to  their  assistance  the  Finkertons,  the  police,  and  the  state  militia:  ie> 


Digitized  by 


Google 


HI.]  THE  ASAJusams'  cum.  929 

solved,  that  we  urge  upon  all  wage-workers  the  neeesBity  of  procuring  arms 
before  the  inauguration  of  the  proposed  eight-hour  strike,  in  order  to  be  in  a 
position  of  meeting  our  foe  with  his  own  argument, — ^fome." 

A  little  over  two  months  after  this  resolution  was  introduced,  to-wit,  on 
Dec«>mber  29,  1885,  the  North  side  group,  to  which  Schwab,  Lingg,  and 
Neebe  belonged,  held  a  meeting  at  58  Clybourne  avenue,  and  adopted  the  fol- 
lowing resolution:  "This  assembly  declares  that  the  North  side  group,  I.  A. 
A.,  pledges  itself  to  work  with  all  means  for  the  introduction  of  the  eight- 
hour  day,  beginning  on  the  first  of  May,  1886.  At  the  same  time  the  North 
side  group  cautiont  the  xoorkingmen  not  to  meet  the  enemy  unarmed  on  the 
first  of  May, "  etc. 

Besides  the  publication  of  extracts  from  Herr  Most's  book  in  the  Alarm 
and  Arbeiter  Zeitung,  the  book  itself  was  extensively  circulated  among  the 
groups  and  other  workingmen.  The  Arbeiter  Zeitung  inserted,  without 
charge,  on  March  2,  15,  18,  and  25,  1886,  the  following  notice:  "Bevolution- 
ary  Warfare  has  arrived,  and  is  to  be  had  through  the  librarian  at  107  Fifth 
avenue,  at  the  price  of  ten  cents."  Hirscliberger,  the  librarian  here  referred 
to,  sold  this  book  at  picnics,  where  the  defendants  Fielden,  Parsons,  Spies, 
Schwab,  Fisclier,  and  Neebe  were  present.  It  was  distributed  at  meetings  of 
workingmen.  It  was  seen  at  such  meetings  in  the  Twelfth  Street  Turner 
Hall,  at  Greifs  Hall,  and  at  106  Randolph  street,  at  all  of  which  places  Fielden 
and  Parsons  made  speeches,  and  where  the  American  group,  to  which  they 
belonged,  held  meetings.  The  "books  were  sold  there.  The  chairman  had 
charge  of  the  books. "  One  of  the  witnesses  says  he  saw  copies  of  Herr  Most's 
book  at  meetings  of  the  North  side  group,  and  that  "the  North  side  group 
bought  and  sold  them. " 

The  efforts  of  the  defendants  to  prepare  for  the  disturbances  expected  to  grow 
out  of  the  eight-hour  movement,  on  or  about  May  1, 1886,  were  not  confined 
to  speecbea  or  newspaper  articles.  Nor  was  the  circulation  of  Herr  Most's 
book  on  Bevolutioiiary  Wai-fare  the  only  step  taken  towards  the  instruction 
of  the  groups  in  the  mode  of  preparing  and  using  dynamite.  The  record  dis- 
closes the  adoption  by  the  defendants  of  other  and  more  practical  measures 
in  the  work  of  preparation.  In  the  fall  of  1885  the  defendant  Engel  called 
OB  a  gunsmith,  and  inquired  what  100,  or  possibly  200.  large  revolvers  could 
be  purchased  for,  stating  that  they  were  wanted  for  some  society.  He  bought 
and  paid  for  one  of  the  pistols  for  the  purpose  of  presenting  it  at  a  meeting 
of  the  society.  After  the  Haymarket  meeting,  al  machine,  which  was  intended 
to  be  used  for  the  purpose  of  making  bombs,  was  found  by  the  police  at  Engel's 
house.  The  proof  shows  that,  in  the  late  spring  or  early  summer  of  1885,  a 
part  of  this  machine  was  made  by  a  tinner  on  Milwaukee  avenue,  in  pursu- 
ance of  an  order  therefor  given  by  Engei  in  person.  A  witness  engaged  in 
the  gun  business  swears  that  in  Febrnary  or  March,  1886,  the  defendant  Par- 
sons called  at  his  store,  and  stated  that  he  wanted  to  buy  40  or  50  revolvers. 
Upon  being  shown  the  samples  on  hand,  he  declared  that  they  were  not  what 
he  desired,  but  that  he  wanted  "old  remodeled  Remington  revolvers."  The 
witness  wrote  for  quotations  as  to  the  prices,  and  gave  them  to  Parsons  upon 
bis  calling  afterwards.  He  came  in  again  once  or  twice,  but  did  not  finally 
make  the  purchase. 

The  testimony  shows  that  in  the  summer  of  1885  the  defendants  Fielden 
and  Parsons  participated  in  the  drilling  exercises,  at  54  West  Lake  street,  of 
the  armed  section  of  the  American  group,  to  which  they  both  belonged,  and 
of  which  Fielden  was  the  secretary  and  treasurer.  A  drill  occurred  at  that 
place  on  August  24, 1885.  Fielden  and  Parsons  were  present,  and  took  part. 
Suspected  persons  were  ejected,  the  doors  were  closed,  and  the  company  was 
drilled  for  a  half  or  three  quarters  of  an  hour  by  a  German  drill-master,  go* 
ing  through  the  regular  manual  drill,  marching,  counter-marching,  turning, 
forming  fours,  wheeling,  etc.  It  waa  on  that  occasion  that  the  ten  membein 
v.l2N.E.no.l6— 59 
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of  the  first  company  of  the  Lehr  und  Wehr  Yerein,  armed  with  Spring^eld 
riflKS,  were  introduced  and  drilled  before  the  members  of  the  "armed  section" 
of  the  American  group.  On  that  occasion  also  the  "armed  section"  adopted 
the  name  of  the  "  International  Bifles. "  of  which  one  Walters  was  elected  cap- 
tain, and  the  defendant  Parsons  was  elected  lieutenant.  The  International 
Bif.es  there  agreed,  as  heretofore  stated,  to  act  in  concert  with  the  Lehr  und 
Wehr  Verein,  and  obey  the  orders  of  its  oSScers  in  the  event  of  a  conflict  with 
the  authorities.  At  that  meeting  the  drill-master  exhibited  two  specimens 
of  the  latest  improved  dynamite  ^uibs  for  the  examination  of  those  present. 
They  were  about  the  size  and  had  the  appearance  of  ordinary  preserve  fruit 
cans.  The  top  part  unscrewed,  and  the  inside  of  the  cans  was  filled  with  a 
light  brown  mixture.  There  was  also  a  small  glass  tube  inserted  in  the  center 
of  the  can.  The  tube  was  in  connection  with  the  screw,  and  it  was  explained 
when  the  can  was  thrown  against  any  hard  substance  it  would  explode.  At 
a  subsequent  meeting  at  the  same  place,  on  August  31,  1885,  the  defendants 
Fielden  and  Parsons  were  present,  and  participated  in  another  drill  under 
Walters,  which  lasted  an  hour  and  a  half.  A  consultation  was  bad  as  to  the 
best  means  of  procuring  arms.  It  was  proposed  that  each  member  should 
pay  so  much  a  week,  until  enough  should  be  raised  to  buy  a  rifle  for  each. 
The  defendant  Parsons  proposed  that  a  raid  be  made  at  night  upon  the  ar- 
mory of  the  militia. 

It  furthermore  appears  from  the  evidence  that  the  defendants  Spies,  Schwab, 
Fielden,  Parsons,  and  Fischer  were  engaged  in  handling  bombs  and  experi- 
menting with  dynamite.  Samples  of  bombs  were  kept  at  the  rooms  of  the 
Arbeiter  Zeitung.  Improved  kinds  of  bombs  were  several  times  left  there 
for  the  inspection  of  the  defendant  Spies.  At  one  time  two  bombs,  whose 
shells  were  of  iron,  and  which  were  so  made  as  to  be  exploded  by  percussion, 
were  left  with  the  defendant  Spies  at  his  office  in  the  building  No.  107  Fifth 
avenue.  At  another  time  two  bombs,  known  as  the  "Czar  bomb3,"  were 
brought  to  Spies  at  the  same  office,  and  left  there  with  him.  The  defendant 
Spies  admits  in  his  testimony  that  he  purchased  bars  of  dynamite  and  caps  and 
fuse  for  the  purpose  of  experimenting  with  them.  On  the  morning  after  the 
Haymarket  meeting  there  were  found  at  the  office  aforesaid  a  coil  of  fuse,  two 
bars  of  dynamite,  and  a  box  containing  fulminating  caps  for  the  explosion  ot 
dynamite.  Three  witnesses  swear  tliat  they  were  at  the  office  of  the  Arbeiter 
2^itung  in  April,  1885,  on  the  evening  of  what  is  known  as  the  "Board  of 
Trade  Demonstration,"  and  after  the  demonstration  had  ended;  that  Spies, 
Parsons,  Fielden,  and  Schwab  were  present;  that  a  dynamite  cartridge,  a  coil 
of  fuse,  and  a  fulminating  cap  were  taken  by  Spies  from  a  drawer  in  a  desk, 
and  handed  to  Parsons,  by  whom  they  were  exhibited  to  the  witnesses.  On 
that  occasion  Partions  said  that  they  were  preparing  for  a  warfare  against  the 
pol-.ce  and  militia  witii  bombs  and  dynamite  and  rifles  and  revolvers;  and 
Fielden,  who  was  standing  at  the  elbow  of  Parsons,  said  "that  the  next  time 
the  police  attempted  to  interfere  with  them  they  would  be  prepared  for  them;" 
"and  perhaps  in  the  course  of  a  year  or  so." 

In  August,  1885,  Seliger  was  present  at  the  office  of  the  Arbeiter  Zeitung 
at  a  meeting  of  the  general  or  central  committee  of  tlie  International  Associa- 
tion. He  was  there  as  a  delegate  from  the  Nortli  side  gfroup.  The  committee 
met  in  the  evening  in  the  library  room  belonging  to  the  International  Work- 
ingmen's  Association.  The  defendant  Spies  was  present.  Seliger  saw  there 
two  bombs,— one  round  one,  and  one  long  one.  They  were  below  the  counter. 
Ban,  the  advertising  agent  of  the  Arbeiter  Zeitung,  was  exhibiting  them  while 
the  delegates  were  present. 

On  Thanksgiving  day,  in  November,  1885,  there  was  a  meeting  of  working- 
men  on  Market  square.  On  that  day,  at  Thalia  Hall,  the  defendant  Fischer 
gave  to  (irottfried  Waller,  a  member  of  the  Lehr  and  Wehr  Yerein,  a  gas-pipe 
bomb,  seven  or  eight  inches  long,  saying  that  it  was  to  be  used  on  Market 
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squar'e  in  case  of  an  attack  by  the  police.  Waller  kept  the  bonib  in  his  house 
two  weeks,  and  then  gave  it  to  a  member  :of  the  Leiir  und  Wehr  Verein,  who 
exploded  it  in  the  woods  in  a  hollow  tree.  Spies.'and  other  members  of  the 
organization  to  which  he  belonged,  were  in  the  habit  of  going  out  into  the 
country  in  the  summer,  and  practicing  with  bombs.  Their  practice  was  di- 
rected to  the  twofold  objects  of  learning  how  to  throw  the  bombs,  and  also  of 
learning  how  to  explode  them.  An  instance  is  referred  to  in  the  evidence 
where  one  of  them  was  exploded  in  a  grove,  and  demolished  some  of  the 
trees. 

One  of  the  witnesses  testifies  that  in  January,  1886,  at  the  Arbeiter  Zei- 
tung  oflSce,  he  had  an  interview  with  the  defendant  Spies,  at  wliich  one  of  the 
Czar  bombs  heretofore  referred  to  was  produced,  and  shown  by  Spies,  and 
afterwards  carried  away  by  the  witness.  On  that  occasion  Spies  stated  that 
bombs  were  sometimes  distributed  through  tlie  Arbeiter  Zeitung  office,  and 
that  the  one  then  shown  was  one  of  the  samples  they  kept  there.  He  also 
then  stated  that  a  fuse  bomb,  with  a  detonating  cap  inside,  such  as  Was  the 
Czar  bomb,  had  been  proven  to  be  the  best  kind;  and  that  shells  made  of 
compound  metal  were  much  better  than  shells  made  of  all  lead  or  all  metal. 
He  spoke  of  a  body  of  tall,  strong  men  in  their  organizxtion  who  could  throw 
bombs,  weighing  five  pounds,  150  paces.  He  stated  that  the  bombs  in  ques- 
tion were  to  be  used  in  case  of  conflict  with  the  police  or  militia. 

Coming  back  to  the  defendant  Lingg,  we  think  it  quite  apparent  from  the 
testimony  that  his  efforts  in  the  matter  of  constructing  bomljs,  as  heretofore 
narrated,  were  made  under  the  auspices  of  the  International  Association,  and 
in  furtherance  of  its  objects  and  purposes.  What  he  did  was  merely  a  part 
of  that  general  preparation  which  the  other  defendants  and  the  groups  already 
described  were  making  for  the  conflict  expectetl  to  take  place  in  the  early 
part  of  May,  1886.    That  this  is  so  will  appear  from  several  considerations. 

First.  In  March,  1886,  the  Carpenters'  Union  had  a  ball  at  Florus  Hall, 
Ko.  70  West  Lake  street.  A  profit  was  made  on  the  beer  sold  at  this  ball, 
and  it  was  there  suggested  that  the  money  representing  that  profit  should  be 
used  to  buy  targets,  lead,  etc.,  for  some  shooting  practices  that  were  expected 
to  take  place.  The  money  was,  however,  turned  over  to  the  "armed  section" 
of  the  Carpenters'  Union;  that  is  to  say,  to  those  members  of  the  Carpenters' 
TTnion  who  belonged  to  the  armed  section  of  the  different  International  groups. 
Several  of  these  members  came  together  at  a  subsequent  meeting,  and  resolved 
to  buy  dynamite,  and  practice  with  that,  instead  of  shooting  at  targets.  The 
last-named  meeting  also  took  place  at  Florus  Hall,  and  Lingg  and  Lehmann, 
who  both  belonged  to  the  armed  section  of  ttae  North  side  group,  were  pres- 
ent. Lehmann  says:  "It  was  unanimously  resolved  that  we  were  to  buy  dy- 
namite with  it,  and  to  experiment  with  it  to  find  out  how  it  was  used, — how 
it  was  handled.  We  were  unanimous  that  some  one  should  take  the  thing  in 
hand,  and  Lingg  was  intrusted  with  it,  and  he  took  the  money  and  bought 
dynamite  with  it."  It  was  first  just  about  tliis  time,  to-wit,  the  middle  of 
March,  1886,  when  Lingg  fii-st  brought  a  bomb  and  dynamite  to  Seliger's 
house,  and  began  to  melt  and  cast  and  make  shells,  as  heretofore  set  forth. 

It  thus  appears  that,  about  two  months  or  six  weeks  before  the  Hayraarket 
meeting,  the  defendant  Lingg  was  selected  by  certain  members  of  the  armed 
sections  of  the  International  groups  as  their  agent  to  buy  dynamite  with  their 
inoney,  and  experiment  with  it,  and  learn  how  to  use  and  handle  it.  The 
reason  why  Lingg  was  selected  for  this  work  is  quite  manifest.  Although 
he  was  only  21  or  22  years  old  at  the  time  of  the  trial,  and  prior  thereto  had 
lived  in  this  country  only  about  nine  or  ten  months,  he  seems  to  have  taken 
an  active  interest  in  the  movements  of  the  International  Association.  He 
bad  been  a  socialist  in  Europe  "ever  since  he  could  think."  As  already  stated, 
he  belonged  to  the  armed  section  of  the  Korth  side  group.  He  was  not  only 
a  member  of  the  Carpenters'  Union,  but  its  financial  secretary.    He  was  seen 
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at  meetings  on  the  Lake  Front,  \rfaere  some  of  the  defendants  already  named 
were  making  speecliee.  He  was  present  at  meetings  of  the  Central  Labor 
Union.  He  m»le  a  speech  on  April  4,  1886,  at  650  Blue  Island  avenuA,  at 
the  second  meeting  of  the  Lumber  Shovers'  Union.  He  was  seen  at  almost 
every  meeting  of  the  Carpenters'  Union  at  Zepf  s  Hall  from  September,  1885, 
to  May,  I8B6.  At  a  meeting  of  that  union  at  Zepf  s  Hall  on  the  night  of 
May  8,  1886,  he  is  said  to  have  made  a  lengthy  report  as  to  the  organization 
of  the  carpenters  at  the  different  shops,  and -to  have  bad  the  floor  two  or 
three  times  in  the  discussion  of  the  eight-hour  movement.  On  the  morn- 
ing of  May  3d,  young  men  came  to  his  room  at  Seliger's  house,  and  had  their 
names  entered  on  the  list  of  the  union.  He  was  well  known  to  Schwab  and 
Spies;  the  former  had  known  him  five  or  six  months.  He  carried  reports  of 
anarchist  meetings  to  the  Arbeiter  Zeitung,  and  had  gone  to  that  paper  for 
that  purpose  at  least  five  times.  He  was  present  on  the  afternoon  of  May  8, 
1886,  at  the  attack  hereafter  mentioned  of  a  mob  of  strikers  upon  a  manufact- 
uring establishment  in  the  south-western  part  of  the  city,  and  must  have 
heard  the  address  of  Spies  on  that  occasion.  He  claimed,  after  his  arrest,  to 
have  been  clubbed  by  the  police  at  that  disturbance. 

Second.  Thielen,  Lehmann,  Seliger,  Hermann  or  Heumann,  and  Hnebner, 
who  were  with  Lingg  on  Tuesday  afternoon  while  he  was  filling  the  bombs, 
and  some  of  whom  were  assisting  him  in  his  work,  were  all  prominent  mem- 
bers of  the  armed  sections  of  the  International  groups.  Huebner  was  the  li- 
brarian of  the  North  side  group,  and  had  charge  of  the  distribution  of  Herr 
Most's  book.  Seliger,  with  whom  Lingg  had  Iwarded  for  months,  and  who 
was  his  main  assistant  in  making  the  bombs,  was  a  member  of  the  general 
oommittee,  which  stood  at  the  head  of  all  the  groups,  and,  as  has  already  been 
stated,  had  been  present  with  Spies  at  a  session  of  that  committee,  when  Rao. 
was  exhibiting  to  its  members  samples  of  round  and  long  bombs,  such  as 
Lingg  himself  afterwards  made. 

Third.  One  of  the  Czar  bombs,  which  was  in  the  possession  of  Spies  ia 
January,  1886,  was  produced  upon  the  trial  of  this  cause  in  the  court  below. 
It  is  similar  in  all  respects  to  the  bombs  made  by  Lingg,  and  to  the  bomb 
which  exploded  at  the  Hayraarket.  We  find  photographic  views  of  it  in  the 
record.  It  consists  of  two  semi-globular  shells,  fastened  together  by  a  metallic 
bolt,  with  a  head  at  one  end  and  a  nut  at  the  other.  It  has  a  fuse  and  detonat- 
ing cap,  the  lattor  pinclied  to  hold  the  fuse,  just  as  appeara  in  the  photographic 
representations,  to  be  found  in  the  record,  of  the  bombs  made  by  Lingg.  The 
nut  taken  from  the  body  of  Hahn  corresponded  as  exactly  with  the  nut  upon 
the  Czar  bomb  as  with  the  nuts  upon  the  Lingg  bombs.  A  chemical  analysis 
was  made  of  the  material  of  the  shell  of  the  Czar  bomb,  and  such  material 
was  found  to  be  of  the  same  composite  manufacture  as  that  which  character- 
ized the  Lingg  bombs  and  the  Haymarketbomb.  "The  Spies  bomb,"  or  Czar 
bomb,  "  was  found,  like  the  others,  to  consist  also  chiefly  of  lead,  with  a  small 
quantity  of  tin  and  traces  of  the  same  antimony,  iron,  and  zinc."  This  cir- 
cumstance, taken  in  connection  with  the  declaration  of  Spies  that  members  of 
the  International  groups  had,  by  practice  and  experiment,  demonstrated  the 
superiority  of  compound  metal  in  the  construction  of  bomb-shells,  points  very 
strongly  to  the  conclusion  that  the  Czar  bomb, retained  by  Spies  in  his  posses- 
sion in  January,  1886,  was  used  by  Lingg  as  a  sample,  and  was  the  same  bomb 
which  Seliger  saw  at  bis  house,  in  Lingg's  bands,  more  than  six  weeks  before 
May  4. 1886. 

Fourth.  Another  circumstance  is  worthy  of  mention  In  this  connection. 
In  a  communication  upon  the  subject  of  making  bombs,  published  by  Spies 
in  the  Aliirm  on  June  27, 1885,  he  says:  "When  filling  bombs,  •  •  *  tie 
a  handkerchief  over  the  mouth  and  nose,  so  that  you  may  not  inhale  the  dan- 
gerous gases.  «  *  •  In  filling  bombs,  use  a  little  wooden  stick,"  ete.  It 
has  ali^y  been  stated  thai  when  Lingg  and  Huebner  were  filling  boml»  on 
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the  afternoon  of  Tuesday,  May  4,  1886,  each  of  them  had  a  cloth  tied  around 
his  face,  and  Seliger  and  Llngg  used  a  flat  piece  of  wood,  made  by  Lingg,  for 
the  purpose  of  putting  dynamite  Into  the  shells.  Thus  the  instructions  given 
by  Spies  in  the  Alarm  were  literally  complied  with  by  the  bomb-makers  on 
May  4.  1886. 

We  think  the  jury  were  warranted  in  believing,  from  the  evidence,  that  the 
bomb  which  explodeid  at  the  Haymarket  was  made  by  the  defendant  Lingg,  in 
furtherance  of  the  conspiracy  already  described. 

The  question  which  next  suggests  itself  is  whether  the  bomb  so  made  was 
thrown  at  the  HH}rmarket  by  a  member  of  said  conspiracy,  or  by  some  one 
ftcUng  under  its  direction,  and  in  pursuance  of  its  designs.  In  order  to  solve 
this  question,  it  will  be  necessary  .to  make  a  preliminary  investigation  as  to 
the  disposition  which  Lingg  and  his  assistants  made  of  the  bombs  constrncted 
by  them  after  they  were  prepared  for  use. 

The  bombs  made  and  filled  on  Tuesday  afternoon  and  evening  were  carried 
by  Lingg  and  Seliger  on  that  evening  from  Seliger's  house  over  to  No.58  Gly- 
bourne  avenue,  known  as  "2^eff 's  Hall. "  The  trunk  or  satchel  in  which  they 
had  been  placed  was  carried  a  part  of  the  way  by  Lingg  and  Seliger  by  means 
of  a  stick  drawn  through  the  handle.  They  were  met  on  the  way,  however, 
by  Muensenberger,  who  has  been  heretofore  Bp>oken  of,  and  he  seems  to  have 
then  taken  thu  trunk  and  carried  it  the  best  part  of  the  way  on  his  shoulder. 
It  was  about  10  minutes'  walk  from  442  Sedgwick  street  to  Nefl's  Hall. 
ISeft  says  that  they  reached  his  saloon  at  10  or  15  minutes  after  8,  but  Seliger 
states  that  they  started  from  his  house  with  the  bombs  at  half  past  8.  At 
No.  58  Clybourne  avenue,  the  front  room  on  the  first  floor  is  a  saloon.  Back 
of  the  room  Is  a  hall  or  ass-mbly  room.  Batween  the  saloon  and  hall  is  a 
passage-way,  which  can  be  entered  by  doors  leading  from  the  saloon  and  hall, 
and  Hlisoby  a  door  opening  upon  a  walk  that  leads  along  the  side  of  the  build- 
ing into  the  street.  On  this  evening  a  meeting  of  painters  was  in  session  in 
the  hall.  Lingg,  Seliger,  and  Muensenberger  first  went  into  the  saloon,  and 
Lingg  inquired  of  Neff  if  any  one  had  been  there  and  asked  for  him,  to  which 
he  received  a  negative  reply.  Ijingg  and  Seliger,  accompanied  by  Muensen- 
berger with  the  satchel  or  trunk,  then  went  from  the  saloon  into  the  passage- 
way above  referred  to.  The  trunk  was  placed  apon  the  floor  in  this  passage- 
way or  hall-way,  and  opened.  Seliger  says:  "Several  persons  came  and  took 
bombs.  There  were  different  ones  there  who  took  bombs  out  for  themselves." 
He  saw  three  or  four  take  them.  He  himself  took  two,  and  carried  them  in 
his  pocket  until  after  the  explosion  that  night,  when  he  buried  them  under 
the  sidewalk  on  Sigel  street,  where  they  were  afterwards  found,  as  shown  by 
the  testimony  of  several  witnesses.  Lingg  and  Seliger  then  went  out  of  the 
building  No.  58  Clybourne  avenue,  leaving  the  open  satchel  with  the  bombs 
in  it  in  the  passage-way,  where  it  had  been  deposited.  Muensenberger  also 
disappeared.  The  latter  seemed  to  be  a  stranger.  Neff,  the  keeper  of  the 
saloon,  never  saw  liim  until  he  brought  the  satchel  there  that  night.  Leh- 
mann  did  not  know  him,  as  has  already  been  stated,  although  he  was  at  Seli- 
ger's house  that  afternoon  from  4  to  6  o'clock  working  at  bombs.  Seliger  did 
not  know  bis  name,  and  did  not  learn  it  until  some  time  afterwards.  This 
circumstance  naturally  calls  to  mind  the  instructions  in  regard  to  revol  utionary 
actions,  published  in  the  Arbeiter  Zeitung  on  March  16,  1885,  and  set  forth  iu 
the  "statement"  thereto  prefixed;  one  sentence  of  which  is  as  follows:  "In 
the  commission  of  a  deed,  a  comrade  who  does  not  live  at  the  place  of  action, 
— ^that  is,  a  comrade  of  some  other  place, — ought,  if  possibility  admits,  to  par- 
ticipate in  the  action;  or,  formulated  differently,  a  revolutionary  deed  ought 
to  be  enacted  where  one  is  not  known." 

In  this  narration  in  regard  to  the  disposition  of  the  bombs  two  facts  are 
noticeable:  First,  they  were  carried  to  and  left  at  No.  58  Clybourne  av- 
enue.   Why?    Nefl's  Hall  was  known  as  the  "shanty  of  the  communists." 
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There  the  communists  and  anarchists  and  all  the  various  shades  of  the  social- 
istic organizations  were  in  the  habit  of  meeting.  Some  statements  already 
made  in  regard  to  this  place  may  be  here  briefly  recapitulated.  It  was  the 
place  where  the  members  of  the  North  side  group  met  every  Monday  even- 
ing, and  advised  together,  and  reviewed  what  had  happened  among  the 
workingmen  during  the  weelc,  and  drilled  with  hunting  guns  and  shot  guns, 
and  some  of  them,  on  Sundays,  with  rifles.  It  wa«  the  place  where  the  Ar- 
beiter  Zeitimg  requested  worlcingmen,  willing  to  exercise  in  the  handling  of 
arms,  to  call  every  Sunday  for  the  purpose  of  receiving  instructions  gratui- 
tously. It  was  the  place  where  the  Xorth  side  group  had  adopted  a  resoluticiii 
cautioning  the  worltingmen  "not  to  meet  the  enemy  unarmed  on  May  1st," 
etc.  The  manner  in  which  the  bombs  were  left  at  this  particular  place,  and 
there  exposed  to  view,  considered  iu  connection  with  all  the  other  circum- 
stances heretofore  and  hereafter  mentioned,  points  strongly  to  the  conclusion  - 
that  they  were  intended  for  the  use.  on  that  evening,  of  the  members  of  the 
conspiracy,  whose  principles  and  purposes  have  alresidy  been  outlined.  See- 
ond,  the  fact  that,  as  soon  as  the  trunic  was  opened  and  deposited  in  the  hall- 
way, men  came  forwiird  and  took  bombs  therefrom,  indicates  an  exp'^tation 
that  bombs  would  be  found  at  that  place  at  that  time.  The  prompt  appear- 
ance of  these  men  at  58  Clybonrne  avenue,  as  soon  as  Lingg  arrived  there, 
and  their  immediate  appropriation  of  the  bombs  pliiced  before  them,  are  cir- 
cumstances which  tend  to  establish  the  existence  of  some  more  specific  plan 
for  the  use  of  the  bombs  than  that  which  has  heretofore  been  pointed  out 
To  ascertain  what  this  specific  plan  was  will  require  an  examination  of  the 
events  immediately  preceding  the  explosion  of  the  bomb  at  the  Hayraarket. 
Up  to  the  last  days  of  April,  1886,  the  conspiracy,  in  which  the  defendants 
were  engaged,  was  general  in  its  character.  Its  object  was  the  destruction 
of  the  police  and  militia  of  Chicago.  The  forces  to  be  used  in  the  accom- 
plishment of  this  object  were  the  International  groups,  and  such  of  the  work- 
ingmen as  could  be  induced  to  join  those  groups.  The  time  when  the  con- 
flict between  the  workingmen  and  the  police  was  to  be  precipitated  was  about 
the  flrst  of  May, and  in  the  midst  of  the  excitement  which  should  prevail  dur- 
ing the  efforts  of  the  laborers  to  shorten  their  hours  of  work.  The  prepara- 
tions for  the  expected  conflict  became  more  definite  as  the  eighf-hour  move- 
ment approached  its  culmination.  Inside  of  the  general  conspiracy  already 
described,  and  growing  natunilly  out  of  it,  a  mors  detailed  plan  for  securing 
the  ends  sought  to  be  attained  was  originated,  adopted,  and  partially  exe- 
cuted. 

Early  in  the  evening  of  May  3, 1886,  the  commander  of  the  Lehr  und  Wehr 
Verein  rented  the  basement  of  the  building  known  as  No.  54  West  Lake 
street,  and  also  called  "Greif's  Hall,"  for  the  purpose  of  holding  there  on  that 
evening  a  meeting  of  the  armed  sections  of  the  International  groups.  The 
meeting  was  held  in  pursuance  of  the  arrangement  so  made.  It  was  secret. 
A  guard  was  placed  in  front  of  the  building,  and  another  was  also  stationed 
In  tlie  rear,  to  prevent  any  entrance  into  the  basement  by  outsiders.  Some 
70  or  80  members  of  the  "armed  sections"  from  the  North.  South,  and  West 
divisions  of  the  city  were  present.  The  session  lasted  from  8  o'clock  to  11 
o'clock.  The  members  present  at  this  gathering  discussed  and  adopted  the 
plan  hereafter  set  forth. 

On  the  day  before,  that  Is  to  say,  on  the  morning  of  Sunday,  May  2,  1886, 
at  10  o'clock,  the  members  of  the  second  company  of  the  Lehr  und  Wehr  Ver- 
ein and  of  the  North-west  side  group  had  met  at  Bohemian  Hall,  on  Emma 
street,  in  the  north-western  part  of  the  city.  On  that  occasion  the  defendants 
Engel  and  Fischer  were  both  present.  Engel  bad  there  submitted  to  this 
Emma-street  meeting  "a  plan  of  his  own  conoejition,  according  to  which 
toTienever  it  would  come  to  a  conflict  between  the  police  and  the  North-western 
groups,  that  bombs  should  be  thrown  into  the  police  stations,  and  the  rifle- 
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men  of  t?ie  Lehr  und  Wehr  Verein  should  post  tTiemselves  in  line  in  a  certain 
distance,  and  whoever  would  come  out  nhould  be  shot  doum, — all  those  that 
would  come  out  of  the  station  or  stations,  he  said.  Then  it  should  proceed 
in  that  way  until  we  would  come  to  the  heart  of  the  city.  *  *  *  Within 
the  heart  of  the  city,  of  course,  the  fight  should  commence  in  earnest."  It 
was  also  arranged  that  the  members  of  the  North-west  side  groups  should 
"mutually  assist  themselves  to  make  an  attack  upon  the  police,  "and,  "if  any 
ons  had  anything  with  him.  he  should  use  it."  This  plan  of  Engel  had  been 
submitted  by  him  to  the  £mma-street  gathering  in  the  form  of  a  resolution, 
and  had  been  adopted. 

On  tlie  next  evening,  that  is  to  say,  on  the  evening  of  Monday,  May  8, 1886, 
Engel  and  Fischer  were  also  present  at  the  meeting  in  the  basement  of  Oreif 's 
Hall,  and  actively  participated  in  the  proceedings  there  taken.  Among  those 
assembled  at  this  meeting  there  hat.1  been  distributed  a  certain  circular,  writ- 
ten that  afternoon  by  the  defendant  Spies,  known  as  the  "Revenge  Circular." 
This  circular  will  be  hereafter  more  particuhirly  referred  to.  It  alleged  that 
six  workingmen  had  been  kUled  by  the  police  on  that  very  afternoon  at  a  dis- 
turbance in  the  soutli-western  part  of  the  city,  and  called  upon  the  workmen 
to  arm  tliemselves  and  "avenge  the  atrocious  murder  which  has  been  committed 
upon  your  brothers  to-day,  and  whicli  will  likely  be  committed  upon  you  to- 
morrow." The  contents  of  the  circular  were  discussed  and  suggestions  were 
made  as  to  what  should  be  done  within  the  next  few  days.  The  defendant 
Engel  then  prt^sented  to  the  representatives  of  all  the  groups  the  plan  which 
had  been  accepted,  at  his  suggestion,  on  the  day  before,  by  the  North-west  side 
group  alone.  There  was  some  opposition  to  it.  One  member  "thought  that 
there  was  too  few  of  us,  and  it  would  be  no  better  if  we  would  place  ourselves 
among  the  people,  and  fight  riglit  in  the  midst  of  them.  There  was  some  op- 
position to  that,  to  be  in  the  midst  of  the  crowd,  as  we  could  not  know  who 
would  be  our  nearest  neiglibor  of  the  crowd ;  there  might  be  a  detective  right 
near  ns,  or  some  one  else."    The  plan  of  Engel  was,  Tiowever,  finally  adopted. 

The  several  features  of  the  plan  adopted  on  Monday  evening  deserve  special 
consideration,  in  view  of  the  occurrences  at  the  Haymarket  on  the  succeeding 
evening. 

First,  as  to  the  attacks  upon  the  police  and  the  police  stations.  It  was  En- 
gel's  suggestion  that  t>ie  members  of  tlie  armed  sections  should  come  to  the  as- 
sistance of  tlie  workingmen  whenever  a  collision  between  them  and  the  police 
should  grow  out  of  tlie  eight-hour  strike  then  in  progress;  tliata  bombsliould 
be  thrown  into  each  police  station  in  the  city,  beginning  with  that  on  Koith 
avenue  in  the  North  division,  and  the  policemen,  as  they  rushed  out  of  the  sta- 
tion on  account  of  the  explosion  of  the  bomb  so  thrown,  should  be  shot  down 
by  the  riflemen  of  the  Lehr  und  Wehr  Verein,  stationed  in  line  for  that  pur- 
pose; that  the  police  would  thus  be  prevented  from  comingfrom  tlieir respect- 
ive stations  to  the  scene  of  conflict  when  they  should  be  summoned  by  theau- 
thorities  to  do  so;  that  the  different  International  bodies,  after  storming  the 
stations,  and  shooting  down  the  police,  sliould  march  in  wards  towards  the  cen- 
ter of  the  city,  destroying  whatever  should  oppose  tliem;  that  the  telegraph 
wires  and  the  hose  of  the  firemen  should  be  cut;  tliat  the  ranks  of  the  Inter- 
nationals would  gain  large  accessions  from  the  workingmen  as  soon  as  these 
attacks  upon  the  police  should  be  begun. 

Second,  as  to  tlie  signal  for  the  inauguration  of  the  attacks  upon  the  po- 
lice. The  defendant  Fischer  suggested  the  German  word"ruhe" — the  sig- 
nification of  which  in  English  is  "rest"  or  "peace" — as  a  signal  word  to  be 
adopted  by  the  meeting.  His  proposition  was  agreed  to.  By  the  terms  of  it, 
whenever  the  word  "ruhe"  should  appear  in  the  letter-box  column  of  the 
Arbeiter  Zeitnng.  it  was  to  be  understood  that  the  "social  revolution"  had 
begun.  The  publication  of  that  word  in  the  paper  named  was  to  be  a  signal 
to  the  members  of  the  armed  sections  of  the  various  groups  that  they  were  to 


Digitized  by 


Google 


886  NOBTHEASTEBN   REPOS.TSR,  [HI. 

arm  themselves,  and  repair  to  certain  speciBed  meeting  places,  and,  when 
they  should  there  be  informed  by  report  from  a  committee  hereinafter  named 
that  a  coliision  or  conflict  had  taken  place  between  the  police  and  the  working- 
men,  they  were  then  to  proceed  to  attack  the  stations,  and  the  policemen 
therein,  with  bombs  and  rifles,  as  already  stated. 

Third,  as  to  the  Haymarket  meeting.  The  third  feature  of  the  meeting  of 
the  armed  sections  on  Monday  night  was  the  arrangement  made  for  a  mass- 
meetingon  Tuesday  evening  at  the  Haymarket  square.  The  chairman  who 
presided  on  Monday  night  suggested  the  holding  of  the  mass-meeting  on  the 
next  morning,  that  is  to  say,  Tuesduy  morning,  at  10  o'clock,  in  the  Market 
square  In  the  South  division  of  the  city.  The  defendant  Fischer,  however, 
objected  to  both  the  time  and  place  designated  by  the  chairman.  He  advo- 
cated the  holding  of  the  mass-meeting  on  Tuesday  evening,  rather  than  Tues- 
day morning,  and  at  tlie  Haymarket  square,  instead  of  the  Market  square. 
His  proposition  was  adopted  by  the  members  of  the  armed  sections,  and  it 
was  then  and  there  agreed  that  the  Tuesday  evening  meeting  should  be  an- 
nounced through  a  band-bill.  The  defendant  Fischer  was  commissioned  to 
have  this  hand-bill  printed,  and  for  that  purpose  left  the  Monday  night  meet- 
ing while  it  was  in  session.  He  returned  home  in  about  half  an  hour,  and 
reported  that  the  printing-ofHce  was  closed.  He,  however,  had  the  hand-bill 
printed  the  next  day,  as  will  be  seen  hereafter.  Lraving,  for  the  present,  the 
discussion  of  the  provisions  made  on  Monday  night  for  the  gathering  at  the 
Haymarket,  it  will  be  necessary  to  notice — 

Fourth,  the  appointment  by  the  armed  sections  of  a  committee.  As  a  part 
of  the  plan  adopted  on  Monday  night,  a  committee  consisting  of  one  or  two 
from  each  group  was  appointed,  the  business  of  which  was  to  be  present  at 
the  Haymarket,  and  "to  observe  the  movement,  not  only  on  the  Haymarket 
square,  but  in  the  different  pnrts  of  the  city,  and,  if  a  conflictshould  happen," 
to  report  to  the  members  of  the  armed  sections  at  their  various  meeting  places, 
as  above  indicated.  The  committee  was  also  intrusted  with  the  task  of  pub- 
lishing the  word  "rnhe"  in  the  Arbeiter  Zeitung,  when,  in  their  judgment, 
the  occiision  for  doing  so  should  arise.  As  we  understand  the  .evidence,  this 
same  committee  was  to  have  the  general  control  of  the  Haymarket  meeting. 

Fifth,  a  resolution  whs  passed  that  the  details  of  the  plan  adopted  by  those 
present  on  Monday  night  should  be  communicated  to  absent  members  who 
could  be  relied  upon.  Rudolph  Schnaubelt,  who  a  part  of  the  evidence  tends 
to  identify  as  the  thrower  of  the  bomb  on  Tuesday  night,  suggested  that  the 
plan  adopt«d  should  also  be  communicated  to  comrades  living  in  other  cities, 
80  that  the  revolution  should  commence  in  other  places  as  well  as  In  Chicago. 
This  suggestion,  however,  does  not  seem  to  have  been  acted  upon  by  the 
Monday  night  meeting. 

Returning  now  to  a  consideration  of  the  appointment  of  the  Haymarket 
meeting,  considered  as  a  part  of  the  Monday  night  plan,  we  think  the  jury 
were  waiTanted  in  believing,  from  the  evidence,  that  that  meeting  was  not 
intended  by  those  who  made  the  arrangements  for  holding  it  to  be  a  peaceable 
assemblage. 

First.  The  resolution  which  provided  for  calling  It  was  adopted  by  a  secret 
gathering  of  the  armed  sections  of  the  International  groups.  The  record  re- 
veals many  circumstances  tending  to  show  that  a  conflict  was  to  be  precipi- 
tated between  the  police  and  the  25,0U0  workingmen  who  were  expected  to  be 
present  at  the  Haymarket.  As  one  of  the  witnesses  expresses  it,  it  was  to  be 
held  "to  cheer  up  the  workingmen  so  that  they  should  be  prepared  if  a  conflict 
should  happen." 

Second.  The  defendant  Fischer,  in  the  discussion  on  Monday  night,  as- 
signed as  a  reason  why  the  proposed  mass-meeting  should  nut  be  held  at  Mar- 
ket square,  that  the  latter  place  was  a  "  mouse-trap."  This  remark,  under  all 
the  circumstances  of  the  case,  could  have  had  no  other  meaning  than  that  th« 
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conflict  which  was  expected  toocour  might  be  too  easily  quelled  by  the  Author- 
ities  if  it  toolc  place  at  Marlcet  square.  If  the  asseiablage  waa  to  be  entirely 
peaceable  and  lawful  in  its  character,  it  could  make  no  difference  whether  the 
place  of  its  meeting  was  a  "mouse-trap"  or  not.  That  the  spot  selected  was 
not  a  mouse-trap  will  appear  from  an  examination  of  the  locality  and  its  snr- 
toandings,  as  th^  are  shown  upon  the  following  plat  or  diagram: 


The  Haymarket  is  a  widening  of  Randolph  street,  which  runs  east  and 
west.  It  begins  on  the  east  at  Des  Plaines  street,  and  terminates  on  the  west 
at  Halsted  street,  the  latter  streets  running  north  and  south,  and  crossing 
Bandolph  street  at  right  angles.  The  speakers  were  not  on  the  Haymarket 
itself,  but  on  Des  Plaines  street,  at  a  point  a  little  more  than  a  hundred  feet 
north  of  the  eastern  end  of  the  HHymarket.  They  made  their  speeches  from 
a  truck  wagon,  which  stood  on  the  east  side  of  Des  Plaines  street,  next  to  the 
sidewalk,  and  at  a  point  about  five  oc  six  feet  north  of  the  western  end  of 
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Crane's  alley,  the  pole  end  of  the  wagon  looking  to  the  north  and  the  rear  end 
to  the  south.  Crane's  alley  begins  on  Des  Plaines  street  at  a  point  90  feet 
north  of  Randolph  street,  and  runs  east  a  short  distance,  and  there  turns 
south  into  Randolph  street.  Lake  street  is  the  next  street  north  of  and  paral- 
lel with  Randolph  street;  and  between  it  and  Crane's  alley  is  still  another  al- 
ley, running  east  from  Des  Plaines  street  to  Jeilerson  street,  and  tapped  at  a 
point  half  way  between  the  latter  streets'  by  an  opening  extending  north  to 
Lake  street.  Between  the  Haym<vrket  on  the  south  and  Lake  street  on  the 
north,  a  small  street,  called  "Eagle  Street,"  runs  westward  from  Des  Plaines 
street  to  Halated  street,  crossing  Union  street,  which  runs  north  and  south 
between  the  two  streets  last  named.  Between  Crane's  alloy  and  the  alley 
north  of  and  parallel  with  it  is  the  manufacturing  establishment  of  Crane 
Bros.,  a  large  building  closed  and  unlighted  at  night,  and  in  the  shadow  of 
which  stood  the  wagon  of  the  speakers.  Some  boxes  had  been  placed  on  the 
edge  of  the  east  sidewalk  of  Des  Plaines  street,  a  few  feet  south  of  the  alley, 
furnishing  a  protection  from  the  observation  of  those  in  the  middle  of  the 
street. 

On  Lake  street,  just  north  of  the  wagon,  were  many  gathering  places  of 
the  workingmen, — such  as  GreiFs  Hall,  Zepf's  Hall,  and  Florus  Hall.  Th^e 
were  also  several  such  places  to  the  south,  on  Randolph  street.  On  Tuesday 
night  the  halls  and  saloons  in  the  neighborhood  were  crowded  with  workmen, 
who  were  out  of  employment  by  reason  of  the  strikes  and  other  disturbances 
incident  to  the  eight-hour  movement,  and  whose  feelings  at  this  time  were 
hostile  to  tlie  police  by  reason  of  the  efforts  made  by  the  latter  to  stop  the  at- 
tacks of  strikers  upon  non-union  laborers. 

It  will  thus  be  seen  that  all  the  surroundings  of  the  wagon,  in  the  way  of. 
streets,  alleys,  halls,  buildings,  sympathetic  crowds,  etc.,  furnished  easy  means 
of  approach,  escape,  and  concealment.  As  a  mere  strategical  point,  no  better 
position  could  have  been  selected  for  tlie  occurrences  whicli  actually  took 
place  on  Tuesday  night,  than  the  spot  where  the  speakera'  wagon  was  located. 

Third.  The  language  of  the  hand-bill  calling  the  Haymarket  meeting, 
which  was  issued  in  pursuance  of  instructions  from  the  armed  sections  as- 
sembled in  Greif's  building  on  Monday  night,  shows  that  the  meeting  was 
not  intended  to  be  altogether  peaceable.  On  Tuesday  morning,  at  quarter 
past  7  o'clock,  Fischer  went  to  a  printing-office  at  the  corner  of  Randolph  and 
Market  streets,  and  procured  the  hand-bill  in  question  to  be  printed.  It  is  as 
follows: 

"ATTENTION,  WORKINGMEN  I 

"Great  Mass-Meeting  To-Night,  at  7:30  O' Clock, 

"At  the  Haymarket,  Randolph  St.,  bet.  Des  Plainea  and  Halsted. 

"Good  speakers  will  be  present  to  denounce  tlie  latest  atrocious  act  of  the 
police, — the  shooting  of  our  fellow-workmen  yesterday  afternoon. 

"Workingmen,  Arm' Yourselves,  and  Appear  in  Full  Force  I 

"The  Executive  Committee." 

The  testimony  is  abundant  that  many  copies  of  this  hand-bill,  containing 
the  words: ,  "Workingmen,  arm  yourselves,  and  appear  in  full  force!"  were 
printed  in  German  and  English,  and  distributed  among  the  workingmen 
throughout  the  city  on  Tuesday,  May  4,  1886.  Why  urge  men  to  come  armed 
to  an  assemblage,  if  the  assemblage  is  to  be  peaceable,  especially  where  such 
arming  is  in  violation  of  the  law  of  the  state  ? 

It  is  true,  that  at  a  later  hour  in  the  day,  on  Tuesday,  a  number  of  hand- 
bills were  distributed  which  were  exactly  the  same  as  the  above,  with  the  ex- 
ception that  the  words,  "Arm  yourselves,  and  appear  in  full  force!"  were 
omitted.  But  the  evidence  shows  that  the  objectionable  words  were  only  left 
out  of  the  second  set  of  hand-bills  through  fear  that  they  might  deter  some 
of  the  workmen  from  attending  the  meeting.  All  the  hand-bills,  however, 
— ^both  those  with  and  those  without  the  objectionable  words, — declared  the  ob> 


Digitized  by 


Google 


II1.3  THE  ANABCBISTS'  CASK.  939 

ject  of  the  meeting  to  be,  not  to  discuss  the  eight-hour  movement,  bat  to 
"denounce  the  latest  atrocious  act  of  the  police, — ^the  shooting- of  our  fellow- 
workmen  yesterday  afternoon."  What  was  the  act  of  the  police  on  Monday 
afternoon  for  wiuch  they  were  to  be  denounced? 

A  manufacturing  company  in  the  south-western  part  of  the  city  bad  em- 
ployed certain  laborers,  belonging  to  organizations  styled  "unions,"  and  hence 
called  "union  laborers."  These  union  workmen  had  inaugurated  a  strike, 
and  quit  work.  The  company  employed  in  their  places  other  workmen,  not 
connected  with  the  unions,  and  called  "non-union"  workmen.  The  striking 
union  laborers  and  certain  "lumber  shovers"  had  made  a  most  violent  attack, 
not  only  upon  the  non-union  laborero,  but  upon  the  buildings  and  property  of 
the  cora))any.  The  police  bad  been  summoned  to  quell  the  riot,  and,  as  the 
result  of  their  efforts  to  do  so,  one  person,  and  not  six,  had  died  from  the  ef- 
fect of  wounds  received  on  that  occasion.  The  city  authorities  did  tlieirduty, 
when  they  ordered  the  police  to  stop  this  unjustifiable  attack  of  the  union 
workmen,  reinforced  by  striking  lumber-shuvers,  upon  men  who  were  pur- 
suing their  lawful  business.  It  follows  that  the  Haymarket  meeting  was 
called  for  the  purpose  of  denouncing  the  officers  of  the  law  because  they  had 
done  their  duty. 

Fourth.  The  testimony  of  Waller  and  Seliger  shows  that  some  trouble,  not 
clearly  defined  in  the  langunge  of  unlearned  witnesses  speaking  through  an 
interpreter,  was  expected  to  take  place  at  the  Haymarket  meeting.  The  dis- 
cussions at  the  Monday  night  meeting  indicated  such  an  expectation.  Whdt 
Other  construction  can  be  placed  upon  such  languai^e  as  this,  used  at  that  meet- 
ing: "It  would  be  no  better  if  we  would  place  ourselves  among  flie  people,  and. 
fight  right  in  the  midst  of  them.  *  *  *  We  could  not  know  who  would 
beour  nearest  neighbor  of  the  crowd.  There  might  be  a  detective  right  neac 
us,"  etc.  One  of  the  witnesses  says  that  "it  was  planned  to  attack  the  police 
stations  to  prevent  the  police  from  coming  to  aid,  if  there  should  be  a  fight  in 
the  city,"  and  that  those  present  Monday  night  expected  there  would  be  a 
fight.  That  this  fight  was  expected  to  take  place  at  or  near  the  Haymarket 
would  appear  from  the  fact  that,  as  soon  as  the  stations  were  blown  up,  the 
armed  men  and  tlie  workmen  joining  them  should  march  "to  the  heart  of  the 
city,"  where  the  tight  would  commence  in  earnest.  The  Hayraaiket  was  in 
the  heart  of  the  city.  Lingg  stated  to  Seliger  on  Tuesday  night  "that  there 
should  be  made  a  disturbance  everywhere  on  the  North  side,  to  prevent  the 
police  from  going  over  on  tfu  West  side."  If  the  place  to  which  the  police 
were  to  be  kept  from  going  by  the  attacks  upon  the  stations  was  in  the  heart 
of  the  city,  and  on  the  West  side,  it  could  not  have  been  very  far  from  the 
Haymarket  square. 

Fifth.  The. same  committee  which  bad  charge  of  the  Haymarket  meeting, 
and  had  the  power  to  call  together  the  armed  men  at  their  meeting  places  by 
the  insertion  of  the  word  "ruhe"  in  the  Arbeiter  Zbitung,  was  also  instructed 
to  attend  at  the  Haymarket,  and  from  there  carry  early  reports  to  these  meet- 
ing places.  The  thing  they  were  to  report  to  the  armed  men  was  a  conflict 
with  the  police.  As  they  were  to  attend  at  the  Haymarket,  and  report  ifrom 
there,  a  conflict  must  have  been  expected  there.  That  t)ie  plan  adopted  on 
Monday  night,  with  its  provisions  for  bomb-throwing,  shooting,  meeting 
places,  signal,  committee,  mass-meeting,  communication  with  absent  mem- 
bers, etc.,  was  an  unlawful  conspiracy,  there  can  be  no  doubt. 

The  question  now  arises  whether  the  murder  of  Dogan  was  committed  in 
pursuance  of  this  conspiracy,  and  as  one  of  the  objects  to  be  attained  by  it, 
and  whether  the  murder  occurred  while  the  parties  to  the  conspiracy  were  en- 
gaged in  such  prosecution  of  it  that  Degan's  death  is  to  be  considered  the 
natural  and  necessary  outcome  and  consequence  of  that  prosecution.  In 
other  words,  were  the  occurrences  of  Tuesday  night  the  result  of  the  con- 
spiracy of  Monday  night?  Was  that  which  was  done  on  Tuesday  night  don« 
for  the  purpose  of  carrying  out  the  plan  of  Monday  night? 
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Bint.  The  main  feature  of  the  Monday  night  plan  was  the  provision  for 
throwing  a  bomb  into  eadi  police  station,  and  then  shooting  down  the  police- 
men as  they  would  come  out.  This  provision  had  two  parts:  First,  a  bomb 
was  to  be  thrown,  creating  destruction  and  confusion;  seaond.  In  the  midst 
of  the  confusion  following  upon  the  expiusion  of  the  bomb,  the  members  of 
the  armed  sections  and  the  riflemen  of  the  Lehr  und  Wehr  Verein  were  to 
fire  into  the  policemen  and  destroy  them  before  they  coald  recover  from  their 
surprise.  Did  this  feature  correspond  with  either  or  any  of  the  events  of 
Tuesday  night?  In  order  to  determine  whether  it  did  or  not,  it  is  necessary 
to  notice  some  of  the  occurrences  whicli  topic  place  at  the  Haymarlcet  meeting. 

The  crowd  in  attendance  there  was  in  tiie  middle  of  Des  Plaines  street,  and 
on  the  Des  Flaines  street  sidewalks  to  the  south  of  the  wagon,  and  extended 
around'into  the  Haymarket  to  the  west,  and  up  into  Lake  street  to  the  north. 
Those  appearing  to  be  most  in  sympathy  with  the  speakers  were  near  the  mouth 
of  Crane's  alley,  and  on  and  around  the  wagon.  -  The  stHtion  where  the  police- 
men had  been  holding  themselves  in  readinesaduring  the  meeting,  was  located 
on  the  west  side  of  Des  Plaines  street,  75  feet  south  of  the  H^tymarket,  and 
some  500feetor  more  south  of  the  wagon,  and  between  Randolph  street  on  tlie 
north  and  Washington  street  on  the  south;  the  latter  being  the  next  street 
south  of  and  parallel  with  Bandolph  street.  Some  electric  lights  in  front  of 
a  theater  on  Des  Flaines  street,  south  of  the  station,  and  in  the  neighborhood 
of  Washington  street,  served  to  light  up  at  least  that  portion  of  Des  Plaines 
street  south  of  the  Haymarket.  Tlie  police  formed  in  line  on  Wtddo  place,  a 
smalt  street  running  west  from  Des  Plaines  street,  and  on  the  south  side  of 
the  station-house.  They  marched  in  regular  order,  with  their  bands  down, 
clubs  in  their  belts,  and  pistols  in  their  pockets,  northward  upon  Des  Plaines 
street,  across  the  eastern  end  of  the  Haymarket,  until  they  came  '  about  to 
the  mouth  of  Crane  Bros.'  alley.  Here  they  halted,  their  front  line  being 
only  a  few  feet  south  of  the  south  end  of  the  wagon.  One  of  the  offlcers  in 
command  then  gave  an  order  to  disperse,  as  has  already  l)een  stated.  The 
language  in  which  the  order  was  uttered  is  as  follows:  "I  command  you,  in 
the  name  of  the  people  of  the  state  of  Illinois,  to  immediately  and  peaceably 
disperse."  These  words  are  the  same  as  those  used  in  section  258of  division 
1  of  the  Criminal  Code  of  this  state,  which  provides  that  "when  twelve  or 
more  persons,  any  of  them  armed  with  olubs  or  dangerous  weapons,  or  thirty 
or  more,  armed  or  unarmed,  are  unlawfully,  riotously,  or  tumriltuously  as- 
sembled in  any  city,  *  *  *  it  shall  be  the  duty  of  each  of  the  municipal 
officers  *  •  *  to  go  among  the  persons  so  assembled,  •  •  •  and,  ia 
the  name  of  the  state,  command  them  immediately  to  disperse." 

If  the  police  ofiScers  had  improperly  intruded  upon  the  meeting  in  question, 
such  intrusion  would  have  furnished  no  justification  for  the  attack  herein- 
after mentioned.  Persons  injuriously  affected  by  such  improper  intrusion  or 
illegal  dispersion  had  their  remedies  at  law  for  damages  sustained;  or  they 
could  have  demanded  an  investigation  before  the  proper  authorities,  and, 
upon  proving  their  charges,  could  have  otrtiained  the  dismissal  of  oEBcers  guilty 
of  Infringement  upon  the  rights  of  citizens.  We  cannot  say,  however,  that 
in  view  of  all  the  facts  and  circumstances  surrounding  the  occasion,  the  police 
officers  were  justly  chargeable  with  exceeding  their  authority  in  the  premises. 
Much  disturbitnce  and  disorder  existed  in  the  city.  Many  strikes  bad  recently 
occurred  among  the  laboringmen,  many  of  whom  were  out  of  employment, 
and  smarting  under  feelings  of  discontent.  It  had  been  reported  to  the  au- 
thorities that  the  riot  already  referred  to  of  the  preceding  afternoon  in  the 
south-western  part  of  the  city  had  been  mainly  incited  by  a  speech  delivered 
to  some  "lumber-shovers"  on  the  "black  road"  by  the  defendant  Spies,  who 
WHS  observed  to  be  the  most  active  spirit  at  the  Haymarket  meeting.  Copies 
of  the  "Revenge  Circular,"  and  of  the  hand-bill  prepared  by  the  defendant 
Fiseher,  had  fallen  into  the  hands  of  the  police.  A  rumor  had  also  come  to 
their  head-quarters  that  it  was  the  intention  of  parties  at  the  Haymarket 
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meeting  to  proceed  to  some  neighhotixtg  railroad  frefght-bonseB,  wbere  non- 
anion  laborers  vrere  employed,  and  blow  them  up.  In  addition  to  all  this,  it 
^as  reported  to  the  officer  in  command  of  the  foroe  at  the  Des  Flaines  street 
Station  that  the  defendant  Fielden,  who  was  tlien  speaking,  had  just  used  the 
following  language:  "Yon  have  nothing  more  to  do  with  the  law,  except  to 
lay  hands  on  it,  and  throttle  it,  nntil  it  makes  Its  laat  kick.  «  «  «  Keep 
your  eye  upon  it;  throttle  it;  kill  it;  stab  it;  do  everything  you  can  to  wound 
it ;"  and  that  the  use  of  these  words  had  produced  great  excitement,  and  caused 
a  noisy  demonstration  around  the  wagon.  Upon  the  reception  of  this  report, 
the  officer  in  command  decided  upon  the  dispersion  of  ttie  meeting,  and  his 
men  made  the  movement  for  that  purpose,  as  already  stated. 

As  soon  as  the  order  to  disperse  was  given,  the  defendant  Field^i  descended 
from  the  wagon,  making  use  of  the  words,  "We  are  peaceabla."  Whether  or 
not  these  words  were  uttered  as  the  English  equivalent  of  the  Oermon  word 
"ruhe,"  which  meant  "peace,"  the  evidence  does  not  conclusively  show. 
Certain  it  is,  that  no  sooner  had  Ftelden  said,  "We  are  peaceable,"  than  tTie 
bomb  exploded,  and  in  a  few  seeonde  tJiereafter  a  volley  of  shots  were  fired. 
Whether  the  crowd,  which,  upon  the  advance  of  the  police  in  the  middle  of 
the  street,  had  scattered  to  the  north  of  the  wagon,  and  to  the  sidewalks  on 
the  east  and  west  sides  of  Des  Plaines  street,  fired  into  the  police  or  not,  is  one 
of  the  disputed  questions  in  the  case.  According  to  the  testimony  for  the 
state,  persons  in  the  street  and  upon  the  sidewallu  discharged  their  revolver* 
into  the  midst  of  the  police,  some  of  the  witnesses  estimating  the  namb(*r  of 
shots  at  75  or  100.  On  the  other  hand,  witnesses  for  the  defense  swear  that 
the  only  shooting  which  was  done  came  from  the  ranks  of  the  police  them- 
selves. That  the  latter  fired  into  the  crowd  after  the  explosion  is  an  admitted 
foct,  but  the  prosecution  claims  that  they  did  not  do  so  nntil  after  they  were 
fired  into. 

We  think  the  weight  of  evidence  is  in  favor  of  the  state  upon  this  subject, 
rt  it  be  conceded  that  the  witnesses  for  the  prosecution,  who  are  for  the  most 
part  policemen,  are  Interested  on  one  side  of  the  question,  and  that  the  wit> 
nesses  for  the  defense,  who  are,  for  the  most  part,  partisans  of  or  sympathizers 
with  the  prisoners,  are  interested  on  the  other  side  of  the  question,  there  is 
yet  other  evidence  which  seems  to  be  decisive  of  the  matter.  The  testimony 
of  the  surgeons,  who  are  entirely  disinterested,  shows  that  two  police  officers 
died  from  the  effects  of  bullet  wounds;  and  that  many  more,  who  did  not  die, 
received  bullet  wounds.  As  the  policemen  were  a  solid  body  of  well-drilled 
men,  standing  together  in  the  street  in  well-formed  lines  and  orderly  ranks, 
it  is  impossible  that  they  sttonld  have  shot  into  their  own  midst.  This  being 
so,  the  bullet  wounds  received  by  them  must  have  been  caused  by  shots  from 
the  crowd  in  their  front  and  on  their  sides. 

In  addition  to  this,  it  has  already  appeared  that  many  of  the  persons  around 
the  wagon  had  been  preparing  for  a  long  time  for  the  events  expected  to  grow 
out  of  the  eight-hour  movement  on  May  1,  1886,  by  exercises  in  drilling,  by 
the  purchase  of  arms,  by  experiments  with  dynamite,  and  had  been  repeat- 
edly urged  in  speeches,  in  newspaper  articles,  and  by  the  circulars  already 
mentioned,  to  meet  those  events  in  a  state  of  armed  prepai-ation.  Moreover, 
several  of  the  newspaper  reporters  conSrm  the  statements  of  tlie  policemen, 
that  shots  were  fired  from  the  sidewalksinto  the  police.  One  of  the  reportent 
saw  several  men  around  the  wagon  boldly  exhibiting  their  revolvers  while  the 
speaking  was  going  on.  A  revolver  was  found  on  the  sidewalk  near  the 
wagon,  several  barrels  of  which  had  been  discharged. 

It  is  apparent  from  this  review  of  the  evidence  that  just  such  an  attack 
was  made  at  the  Haymarket  as  was  contemplated  and  arranged  for  by  the  con- 
spiracy of  Monday  night — First,  a  bomb  was  thrown  among  the  policemen; 
next,  shots  were  fired  into  their  ranks  by  armed  men,  belonging  to  the  organ- 
izations heretofore  described,  and  who  had  lieen  gathered  around  the  wagon 
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diring  the  evening.  In  the  order  of  time,  the  sliootlng  occurred  a  few  sec- 
onds after  the  bomb  exploded.  This  is  the  order  in  which  the  onset  with  the 
tiro  different  kinds  of  weapons  was  to  be  made  according  to  the  terms  of  the 
conspiracy.  The  mode  of  attaclc  as  made,  corresponded  with  the  mode  of  at- 
tack as  planned. 

It  is  true  that  the  plan  adopted  contemplated  the  throwing  of  a  bomb  into 
each  station,  and  then  shooting  down  the  police  as  thep  should  come  out. 
This  was  to  be  done,  however,  not  only  at  the  North  avenue  station,  but  at 
stations  "in  other  parts  of  the  city."  The  Des  Plaines  street  station  was  a 
station  in  one  of  the  "other  parts  of  the  city,"  and  was  as  much  embraced 
within  the  scope  of  the  plan  as  the  rest  of  tiie  stations.  It  was  in  sight  of 
the  speiikers'  wagon,  and  only  a  short  distance  soutli  of  it.  If  a  bomb  had 
been  thrown  into  the  station  itself,  and  the  policemen  had  been  shot  down 
while  coming  out,  a  part  of  the  conspiracy  would  have  been  literally  executed 
just  aa  it  was  agreed  upon.  It  could  make  no  difference  in  the  guilt  of  those 
who  were  parties  to  the  conspiracy  tliat  the  man  wlio  threw  the  bomb,  and 
his  confederates  who  fired  the  shots,  waited,  before  doing  their  work,  until 
the  policemen  in  the  station  had  left  it,  and  had  advanced  some  300  feet  north 
of  it.  If  A.  hire  B.  to  shoot  C.  at  the  Sherman  House,  in  the  city  of  Chicago, 
on  a  certain  night,  but  B.,  seeing  C.  enter  the  Tremonl  House,  on  the  same 
night,  slioots  him  there,  A.  is  none  the  less  guilty  of  aiding,  abetting,  advis- 
ing, and  encouraging  the  murder  of  C.  If  there  is  a  conspiracy  to  kill  police- 
men at  a  station-bouse,  but  the  agents  of  the  conspiracy  kill  the  policemen  at 
a  short  distance  away  from  the  station-house,  tliere  is  no  such  departure  from 
the  original  design  as  to  relieve  the  conspirators  of  responsibility.  A  plan  for 
the  perpetration  of  a  crime  or  for  the  accomplishment  of  any  action,  whether 
worthy  or  unworthy,  cannot  alwiys  be  executed  in  exact  accordance  with  the 
original  conception.  It  must  suffer  some  ciiange  or  modification  in  order  to 
meet  emergencies  or  unforeseen  contingencies. 

The  International  groups,  as  will  be  seen  hereafter,  had  received  informa- 
tion that  the  police  intended  to  hold  tliemselves  in  readiness  for  the  expected 
outbreak  at  their  respective  stations.  The  presence  of  130  policemen  at  the 
Des  Plaines  street  station,  only  75  feet  south  of  the  Hayniarket,  seemed  to 
contradict  the  correctness  of  their  information,  and  to  indicate  a  concentration 
instead  of  a  scattering  of  forces  on  the  part  of  the  authorities.  Sucli  action 
by  the  anthorities  may  have  operated  to  change  the  original  conspiracy  for 
separate  attacks  upon  the  stations,  and  may  have  led  to  the  concentration  of  a 
larger  number  of  armed  men  at  the  Haymarket  than  was  at  first  intended. 

This  appears  from  tlie  language  of  Spies  in  his  speech  from  the  wagon, 
when  he  said:  "It  seems  to  have  been  the  opinion  of  the  authorities  that  this 
meeting  has  been  called  for  tlie  purpose  of  raising  a  little  row  and  disturb- 
ance," etc.,  and  when  he  asked,  "What  meant  this  array  of  Catling  guns,  infan- 
try ready  to  arm,  patrol  wagons,  and  policemen?"  It  appatrs  from  the  excited 
demeanor  of  Schwab,  who  says  that  he  went  from  the  Arbeiter  Zeitung  oSice 
to  the  Haymarket,  passing  through  the  tunnel,  and  walking  on  Washington 
street,  and  that  he  turned  from  AVashington  street  north  on  Des  Plaines  street. 
This  course  would  take  him  by  the  Des  Plaines  street  station,  where  he  must 
have  seen  the  policemen  forming  on  Waldo  place.  Just  after  this,  he  is  de- 
'scribed  by  two  witnesses  as  rushing  along  hurriedly,  and  almost  running  into 
the  mayor;  and  by  one  witness  as  engaged  in  a  conversation  a  few  moments 
later  with  Spies,  in  which  the  word  "police"  was  used.  Fischer  and  Waller 
also  noticed  the  mounting  of  patrol  wagons  on  Waldo  place,  and  indulged  in 
some  conjectures  as  to  what  it  meant.  Some  change  of  programme  would 
also  seem  to  be  indicated  by  the  delay  in  opening  the  meeting.  It  was  not 
called  to  order  until  half  past  8  or  9  o'clock,  sUthough  the  hour  stated  in  the 
hand-bills  was  half  past  7.  It  was  not  actually  opened  until  Lingg  had  de- 
posited Ihe  bombs  at  No.  58  Clyboume  avenue.    He  was  evidently  slow  in 
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his  operations.  Mrs.  Sellger  says  that  her  husband  and  Lingg  and  Huebner 
and  Thielen  and  Hermann,  and  some  others,  wliose  names  she  did  not  know, 
were  at  woric  on  the  bombs  at  her  house  until  half  past  7  o'cloclc.  From  the 
fact  that  Beliger  and  Lingg  were  met  on  the  way  to  NefE's  Hull  by  Muensen- 
berger,  the  blaeltsmith,  it  would  appear  that  the  latter  had  been  sent  forward 
to  hasten  their  movements.  The  various  details  here  related  tend  to  show 
that  some  occurrence  had  talien  place  wliich  had  not  been  expected  or  pro- 
vided for.  But,  notwithstanding  the  fact  that  the  Monday  night  conspiracy 
may  have  been  varied  somewliat  to  suit  tlie  new  conditions,  wo  think  the 
jury  were  warranted  in  believing  that  the  bomb  was  thrown  and  the  shots 
were  fired  as  a  part  of  the  execution  of  that  conspiracy. 

Seootid.  The  second  feature  of  the  Monday  night  conspiracy  was  the  publi- 
cation of  the  signal-word  "ruhe"  in  the  Arbeiter  Zeitung,  an  afternoon 
paper,  issued  every  day  at  two  o'clock.  Tlie  word  "ruhe"  was  published  in 
the  Arbeiter  Zeitung  on  the  afternoon  of  Tuesday,  May  4,  1886,  about  flve 
hours  and  a  half  before  the  hour  for  which  the  Haymarket  meeting  was  called. 
It  appoared  in  the  letter-box  column,  in  heavy  type,  and  heavily  underscored. 
Its  publication  announced  the  arrival  of  the  social  revolution.  It  was  a  call 
Issued  to  the  armed  sections  to  arm  themselves,  and  repair  to  their  meeting 
place,  and  await  orders.  Here,  certainly,  was  an  execution  of  a  part  of  the 
conspiracy  shortly  before  the  opening  of  the  meeting  at  wliich  the  murder  of 
Degan  took  place.  It  is  clear  that  the  publication  of  the  word  "ruhe"  in  a 
German  paper  might  not  be  noticed  by  the  armed  members  of  the  American 
group,  who  presumably  could  not  speak  or  read  German.  The  Alarm  at  this 
time  was  only  issued  every  half  month.  Acoordingly,  on  Tuesday  afternoon, 
at  attbut  the  same  time  when  the  word  "ruhe"  appeared  in  the  Arbeiter 
Zeitung,  there  also  appeared  in  one  of  the  afternoon  English  papers  of  the 
city  the  following  notice:  "American  group  meets  to-night,  l?uesday,  107 
Fifth  avenue.  Important  business.  Every  member  should  attend.  7:80 
o'clock  sharp.    Agitation  Committke.  " 

The  question  which  here  naturally  suggests  itself  is,  was  there  a  gathering 
of  the  armed  men  at  their  meeting  places  in  obedience  to  the  call  implied  in 
the  word  "ruhe?"  The  evidence  does  not  disclose  how  many  meeting  places 
there  were,  nor  the  location  of  all  of  them.  The  meeting  place  selected  for 
the  members  of  the  Korth-west  side  group  would  appear  to  have  been  Wicker 
park.  But  whether  they  actually  met  there  on  Tuesday  night,  or  whether 
the  arrangement  for  their  doing  so  was  given  up,  in  view  of  some  alteration 
of  plan,  such  as  has  already  been  hinted  at,  the  record  does  nut  disclose.  A 
large  number  of  the  members  of  this  group  were  at  the  Haymarket  on  that 
evening.  According  to  the  testimony  of  ^eliger  as  to  the  declarations  of 
Lingg,  Greif's  Hall,  or  54  Lake  street,  was  a  designated  meeting  place  for 
some  of  the  armed  men.  This  hall  was  crowded  on  Tuesday  night  with  work- 
ingmen,  many  of  whom  went  over  to  the  Haymarket.  It  was  only  two  blocks 
east  from  Des  Plaines  street,  and  distant  only  a  few  minutes'  walk  from  the 
wagon  of  the  speakers.  A  gathering  there  was,  in  effect,  a  gathering  at 
the  Haymarket  itself.  The  meeting  place  for  the  American  group  on  tliat 
evening  was  the  Arbeiter  Zeitung  oflSce,  at  107  Fifth  avenue.  Twelveor  fif- 
teen members  of  that  group  met  there  pursuant  to  the  published  notice.  At 
leiist  six  of  those  present,  including  the  defendants  Parsons  and  Fielden,  be- 
longed to  the  armed  section.  They  all  left,  and  came  over  to  the  Haymarket 
meeling  some  time  between  half  past  8  and  9  o'clock  Tuesday  evening.  The 
meeting  place  of  many  of  the  armed  members  of  ttie  North  side  group  on  Tues- 
day evening  was  Neff's  Hall.  Lingg,  Sellger,  Lebmann,  Schmidecke,  Thie- 
len, and  others  were  there  on  that  evening  between  8  and  half  past  9  o'clock. 
Many  went  there  to  get  bombs.  Thielen,  who  had  recei  ved  two  loaded  bombs, 
some  cartridges,  and  two  cigar  boxes  full  of  dynamite  from  Lingg  on  that 
afternoon,  was  there  a  considerable  portion  of  the  evening,  and  is  spoken  of 
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by  Neff  as  "hanging  around  out  In  front  of  the  saloon  on  the  sidewalk."  We 
think  the  evidence  warrants  the  conclusion  that  58  Clybourne  avenue  was  one 
of  the  meeting  places  to  which  the  members  of  the  armed  sections  repaired  in 
pursuance  of  the  arrangement  made  on  Monday  night. 

Some  of  the  meeting  places  weie  to  be  at  certain  "corners."  The  armed 
men  were  to  go  from  their  meeting  places  to  attack  the  stations.  They  were 
to  attack  the  stations  in  order  to  prevent  tlie  policemen  from  getting  out  of 
them  so  as  to  go  to  the  scene  of  conflict  wlien  they  should  be  summoned. 
Hence,  many  of  the  meeting  places  would  be  near  the  stations.  One  of  tlie 
stations  to  be  attacked,  and  which  was  specifically  named  at  the  Monday 
night  assemblage,  was  the  North  avenue  station.  The  evidence  shows  that 
Lingg,  Seliger,  lielimann,  Schmidecke,  Thielen,  and  two  large  men,  belonging 
to  the  Lehr  und  Wehr  Verein,  all  of  which  were  armed  with  bomljs,  were  seen 
standing  and  moving  between  8  and  10  o'clock  on  Tuesday  night  at  corners 
and  on  streets  in  the  near  neighborhood  of  the  North  avenue  station.  Sel- 
iger and  Lingg  were  also  that  night  still  further  north,  in  the  neighborhood 
of  a  police  station  near  the  coi-ner  of  Webster  and  Lincoln  avenues.  Others 
who  left  58  Clybourne  avenue  just  after  the  bombs  had  been  deposited  there 
"went  ahead"  of  Seliger  and  Lingg,  so  that  the  course  taken  by  them  must 
have  been  still  further  northward,  and  in  the  neighborhood  of  Deering,  where 
the  defendant  Schwab  made  a  speech  to  some  striking  workingmen  about  10 
o'clock  on  that  nigfat  after  he  had  left  the  Haymai'ket. 

One  or  more  of  these  meeting  places  or  corners  was  in  the  neighborhood  of 
the  Des  Phtines  street  station.  A  group  of  about  25  men  were  standing  on 
Tuesday  evening  at  the  south-west  corner  of  Halsted  and  Bandolph  streets, 
two  blocks  west  of  the  Des  Plaines  street  station,  and  one  of  the  witnesses 
speaks  of  seeing  Spies  and  Schwab  going  into  the  thickast  of  this  group  be- 
tween 8  and  9  o'clock.  "About  an  hour  previous  to  the  meeting"  at  the 
Haymarket,  Engel  and  Fischer,  both  members  of  the  armed  sections,  were 
seen  at  the  corner  of  Des  Plaines  and  Bandolph  streets.  During  the  evening, 
Fischer  and  Waller,  the  latter  of  whom  is  proven  to  have  had  a  revolver,  and 
both  of  whom  belonged  to  the  Lehr  und  Wehr  Verein,  were  so  near  the  Des 
Plaines  street  station  as  to  observe  the  mounting  of  five  or  six  patrol  wagons 
with  policemen.  The  speakers'  wagon  itself  was  only  a  short  distance  north 
of  that  station,  and  armed  men  were  gathered  around  it  all  the  evening,  as 
has  already  been  shown. 

Thus  it  is  proven  that  armed  men  did  gather  at  certain  cornets  and  meet- 
ing places  on  Tuesday  night.  There  is  evidence  which  would  warrant  the 
jury  in  believing  that  such  gatherings  took  place  in  obedience  to  the  call 
agreed  upon  at  the  Monday  niglit  meeting. 

Third.  The  third  feature  of  the  Monday  night  conspiracy  was  the  appoint- 
ment of  a  mass-meeting  at  the  Haymarket.  The  meeting  was  held,  and  its 
general  character  has  already  been  discussed. 

Fourth.  The  fourth  branch  of  the  conspiracy  had  reference  to  the  action  of 
the  committee  that  Wi;s  charged  with  the  double  duty  of  publishing  the  signal 
word  "ruhe,"  and  reporting  to  tbe  armed  men  at  their  meeting  places  any 
conflict  or  collision  that  might  occur  at  the  Haymarket  or  elsewhere.  Did  this 
committee  attend  at  the  Haymarket,  and  carry  reports  thence  to  those  gathered 
at  the  "corners"  and  other  meeting  places?  Upon  the  reception  of  these  re- 
ports, attacks  were  to  be  made  upon  the  police.  The  thing  to  be  reported  was 
any  collision  or  conflict  that  might  happen  to  occur  between  the  police  and 
the  workingmen.  Such  collisions  ordinarily  grew  out  of  attempts  to  protect 
employes  or  non-union  laborers  against  strikers;  but  that  an  act  of  interfer- 
ence with  a  meeting  of  workingmen  would  be  regarded  as  coming  within  the 
meaning  of  the  word  "conflict"  or  "collision,"  as  here  understood,  is  appar- 
ent from  Lingg's  statement,  made  to  Seliger  when  he  first  brought  a  bomb  to 
tbe  latter's  house,  and  showed  him  pipes  and  shells.    His  statement  was  tb^ 
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the  bombs  would  be  nsed,  not  only  on  occasions  of  strikes,  but  "where  thei9 
were  meetings  of  workingmen  and  they  should  be  disturbed  by  the  police." 

At  the  Haymarket  the  collision  grew  oat  of  an  attempt  to  disperse  a  meet> 
ing  that  appeared  to  have  been  called  for  an  illegal  purpose.  The  movement 
of  the  police  upon  the  crowd  for  the  purpose  of  effecting  this  dispersion  was 
Buch  a  coming  together  of  policemen  and  workingroen  aa  would  very  natu- 
rally be  conati-ned  by  many  of  the  conspirators  or  their  unlearned  agents  to  be 
within  the  meaning  of  the  Monday  night  plan.  To  regard  the  advance  of  the 
iwlice  into  tlie  midst  of  those  standing  around  the  wagon  as  authorizing  and 
justifying  the  attack  contemplated  by  the  terms  of  the  Monday  night  con- 
spiracy was  a  natural  interpretation  of  those  terms,  in  view  of  all  the  circum- 
stances, and  of  tlie  character  of  the  parties  concerned.  As  the  march  to  the 
wagon  and  the  order  to  disperse  did  not  occur  until  the  station  had  bettn  left, 
the  police  were  out  of  the  station  before  the  occasion  for  the  attack  arose, 
and  tience  the  throwing  of  the  bomb  into  the  station  itself  was  an  unnecessary 
act. 

Even  if  it  be  true  that  the  committee  already  named  made  no  report  to  the 
armed  men  at  their  meeting  places,  as  contemplated  by  the  terms  of  the  con- 
spiracy, it  may  be  saldthatsuch  report  was  unnecessary,  so  far  as  those  posted 
near  the  Des  Flaines  street  station  were  concerned.  The  only  object  of  such 
reports  was  to  give  information  of  a  couUict  or  collision.  The  armed  men  at 
the  Haymarket  themselves  saw  the  collision,  and  heard  the  order  to  disperse, 
and  were  therefore  informed  of  the  arrival  of  the  occasion  for  an  attack  with- 
out any  report  from  the  committee.  However  this  may  be,  the  evidence  tends 
to  show  that  certain  parties  did  go  from  the  Haymarket  to  one  or  more  of  the 
meeting  places  on  Tuesday  night,  and  that  they  so  went  as  bearers  of  soma 
message  or  communication.  Whether  the  communication  suggested  by  tliis 
passage  of  persons  from  point  to  point  had  any  reference  to  the  large  gather- 
ing of  policemen  at  the  Des  Plaines  street  station  does  not  appear. 

Balthazar  Bau.  the  advertising  agent  of  the  Arbeiter  Zeitung,  was  one  of 
tbe  most  active  men  in  the  promotion  of  the  schemes  of  the  Internationalists. 
As  had  already  1)een  stated,  he  exhibited  a  specimen  bomb  in  August,  1885, 
to  the  central  committee  in  session  at  the  Art)eiter  Zeitung  oQice,  when  Sel- 
ler was  present  as  a  delegate.  The  written  copy  of  tbe  woixis  "  Y. — ^Komme 
Montag  Abend,"  published  in  Die  Packel  on  Sunday,  May  2d,  and  calling 
the  meeting  of  the  armed  men  on  Monday  night,  was  in  bis  handwriting. 
Be  introduced  Spies  to  the  chairman  of  tbe  meeting  of  the  lumber^hovers 
on  Monday  afternoon.  He  distributed  the  "Bevenge Circular"  Monday  even- 
ing at  Zepfs  Hall.  He  knew  the  meaning  of  the  signal  "ruhe,"  and,  accord- 
ing to  tbe  testimony  of  Spies,  talked  with  the  latter  about  it  on  Tuesday  aft- 
ernoon. On  Tuesday  ni^bt  he  was  seen  moving  among  the  crowd  on  the  Hay- 
market. On  that  evening  he  made  two  trips  between  the  Arbeiter  Zeitang 
office  and  the  Haymarket;  once  in  company  with  Schwab,  and  again  in  com- 
pany with  Fielden,  Parsons,  and  Snyder.  He  was  seen  at  Zepf's  Hall  just 
after  the  explosion.  He  was  in  consultation  with  Spies,  Schwab,  Fricke,  and 
others  at  the  Arbeiter  Zeitung  office  on  Tuesday  afternoon  between  5  and  7 
o'clock;  and  on  Tuesday  morning  between  9  and  10  o'clock  he  was  present 
at  the  same  pTace  with  Fischer,  Spies,  Schwab,  and  Grueneberg  at  an  interview 
in  reference  to  the  hand-bills  heretofore  mentioned.  Gruenhut  speaks  of  liim 
as  being  on  an  agitation  committee,  and  on  the  committee  for  the  Interna- 
tionalists. Special  mention  is  made  of  him  by  Herr  Most  in  bis  letter  to 
Spies.  This  same  Kau,  on  Tuesday  night,  went  from  the  Haymarket  to  the 
meeting  of  the  American  group  then  in  session  at  the  office  of  the  Arl>eiter 
Zeitung,  and,  in  obedience  to  a  notice  from  him,  all  those  gathered  there  went 
over  to  the  speakers'  wagon  on  Des  Flaines  street. 

Parsons,  in  speaking  of  wliat  took  place  at  the  Arbeiter  Zeitung  office,  says: 
"Some  one — I  understood  it  was  a  commitUe — came  over  from  tbe  Haymar- 
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ket.  They  stated  that  they  came  from  the  Haymarket,  or  some  one  told  me 
they  did. "  Fischer  stated,  after  his  arrest,  that  he  was  at  the  Arbeiter  Zeitung 
office  that  night,  and  he  was  a  member  of  the  executive  committee  that  called 
the  Tuesday  night  meeting,  as  shown  by  the  signature  to  the  hand-bill. 

Thus  there  is  evidence  from  which  the  jury  were  warranted  in  believing 
that  Fielden  and  Pursons  and  their  associates  were  called  from  the  meeting 
place  to  the  Haymarket  by  the  summons  of  a  committee. 

FurtheiTuore,  about  8  o'clock,  or  a  little  before  that  time,  on  Tuesday  eveur 
ing,  the  defendant  Schwab  was  at  theofflceof  the  Arbeiter  25eltung,  and  several 
telephone  messages  passed  between  him  and  a  letter  carrier  of  that  paper  in 
the  north-eastern  part  of  the  city.  He  went  over  to  the  Haymarket,  and,  leav- 
ing there,  later  in  the  evening  took  a  Cly  bourne-avenue  car  at  the  court-house 
and  went  to  Deering,  at  or  near  the  corner  of  Clybourne  and  Fiillerton  avenues. 
When  he  arrived  at  his  destination,  he  was  standing  on  the  back  platform  of 
the  car.  During  his  journey  he  passed  by  No.  58  Clybourne  avenue,  where 
men  had  just  been  helping  themselves  from  the  open  satchel  of  loaded  bombs; 
where  Lingg  had  just  inquired  of  NefC,  the  saloon-keeper,  if  "some  one  had 
been  there  asking  for  him;"  where  Thielen,  who  had  been  with  Lingg  that 
afternoon  while  he  was  making  bombs,  was  "hanging  around  out  in  front  of 
the  saloon,  on  the  sidewalk."  During  the  journey  he  passed  the  intersection 
of  Larrabee  street  and  Clybourne  avenue,  about  the  time  when  Seliger,  Lingg, 
Schmidecke,  and  Lehmann  were  standing  there.  He  passed  the  intersection 
of  North  avenue  with  Clybourne  avenue  a  short  distance  west  from  the  North 
avenue  station,  which  had  been  especially  singled  out  for  attack.  His  course 
was  near  the  spot  where  two  large  men,  armed  with  bombs,  members  of  the 
Lehr  und  Wehr  Yerein,  had  been  seen  standing  on  that  night,  and  from  which 
they  had  gone  ahead  towards  the  north. 

It  was  said,  at  the  Monday  night  meeting,  that,  when  the  police  station 
should  be  attacked,  the  Internationals  hoped  to  gain  accessions  from  the  work- 
ingmen.  Schwab  went  late  on  Tuesday  evening  to  address  several  thousand 
striking  workingmen  assembled  at  a  point  not  a  great  distance  north  from 
the  stations  visitetl  on  that  evening  by  Seliger  and  Lingg,  and  in  order  to  reach 
the  point  in  question,  went  directly  by  the  meeting  place  of  the  North  side 
group,  to  which  he  himself  belonged,  and  among  the  comers  where  armed 
members  of  that  group  had  been  hovering  all  the  evening,  as  if  in  expectation 
of  some  order  or  signal.  There  is  no  direct  or  positive  evidence  that  he  passed 
by  No.  58  Clybourne  avenue,  and  the  corners  in  its  neighborhood,  as  a  mem- 
ber of  the  committee  referred  to  for  the  purpose  of  summoning  to  the  Hay- 
market some  one  or  more  of  those  who  had  helped  tliemselves  to  Lingg's 
bombs.  But  there  are  circumstances  which,  taken  in  connection  with  all  the 
other  evidence  in  the  case,  point  very  strongly  in  the  direction  here  indicated. 

The  evidence  of  the  defense  tends  to  show  that  Schwab's  trip  to  Deering 
had  no  other  object  than  an  address  to  the  workingmen;  that  Ban's  visit  to 
the  Arbeiter  Zeitung  was  for  the  sole  purpose  of  getting  speakers  for  the  Hay- 
market; and  that  the  American  group  met  at  the  office  of  the  Arbeiter  Zei- 
tung on  that  evening  to  effect  an  organization  of  the  sewing  girls.  It  was 
for  the  jury  to  say  whether  the  evidence  of  the  defense  upon  this  subject  was 
more  worthy  of  belief  than  the  various  circumstances  already  detailed,  which 
we  think  the  jury  had  aright  to  look  at  in  the  light  of  the  principles  advocated 
by  the  International  organization,  and  in  the  light  of  the  peculiar  methods  rec- 
ommended by  that  organization  for  concealing  its  real  designs.  The  Arbeiter 
Zeitung,  in  its  instructions  "about  revolutionary  deeds,"  as  found  in  its  issue 
of  March  16,  1885,  says  that,  where  a  special  group  is  formed  for  the  purpose 
of  action,  the  public  groups  "have  to  serve  as  a  cooering, — as  a  shield  behind 
which  erne  of  the  most  effective  weapons  qf  revolution  is  bared;"  that  "the 
danger  of  discovery  ought  to  be  weakened  as  much  as  possible,  and,  if  it  can 
be,  should  be  reduced  to  naught." 
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Fifth.  The  fifth  feature  of  the  plan  under  consideration  was  the  resolution 
to  communicate  its  details  to  absent  members.  The  record  furnishes  no  di- 
'rect  evidence  upon  this  subject,  but  it  shows  that  persons  who  were  present 
at  the  meeting;  on  Monday  night  were  in  the  company  of  several  of  the  de^ 
fendants  on  Tuesday  and  Tuesday  night.  Kudolph  Schnatibclt  was  in  con- 
sultation with  Schwab  and  Spies  ou  Tuesday  night,  and  was  on  the  wagon 
that  evening  with  Fielden  and  Parsons.  During  the  day  on  Tuesday,  ICau 
and  Fischer  were  in  the  Arbeiter  Zeitung  building  with  Spies  and  Schwab, 
and  were  there  in  the  evening,  while  Fielden  and  Parsons  were  in  attendance 
upon  the  gathering  of  the  American  group. 

We  have  thus  reviewed  somewhat  in  detail  a  number  of  the  events  of  Tues- 
day night,  with  a  view  of  seeing  whether  they  took  place  in  accordance  with 
and  in  pui-suance  of  the  Monday  night  plan.  Viewed  as  evidence  of  a  corre- 
spondence between  what  was  done  and  what  was  planned,  some  of  the  occur- 
rences here  noted  may  be  important;  but,  taking  all  the  circumstances  to- 
gether, the  jury  were  justi6ed  in  Qnding  tliat  the  actors  upon  the  stage  of 
Tuesday  night's  tragedy  were  playing  the  parts  assiprned  to  them  in  the  con- 
spiracy of  the  previous  night,  and  that  the  death  of  Degan  occurred  as  a  part 
of  the  execution  of  that  conspiracy,  and  while  the  parties  to  it  were  engaged 
in  carrying  it  out. 

The  last  and  most  important  question  to  be  considered  is,  were  the  plain- 
tiffs in  error  parties  to  the  conspiracy  formed  on  the  evening  of  Monday,  May 
3.1886? 

Lingg.  The  jury  were  warranted  in  believing,  from  the  evidence,  that  the 
plaintiff  in  error  Louis  Lingg  was  a  party  to  the  Monday  night  conspiracy. 

According  to  the  testimony  of  the  captain  of  the  police,  Lingg  iidmitted, 
after  his  arrest,  tliat  he  was  present  on  that  evening  in  the  basement  of  Greif's 
HaU.  If  he  was,  then  his  presence  there,  taken  in  connection  with  his  sub- 
sequent conduct,  would  tend  strongly  to  establish  his  connection  with  the 
plot.  It-is  claimed  by  the  defense  that  he  was  in  attendance  all  the  evening 
at  a  meeting  of  the  Carpenters'  Union  in  Zepf  s  Hall,  on  Iiake  street,  at  the 
north-east  corner  of  Lake  and  Des  Plaines  streets,  two  blocks  west  of  Greif's 
Hall,  and  about  a  block  nOrth  of  the  spot  where  the  spi-akers'  wagon  was 
located  on  the  next  night.  He  certainly  was  at  Zepf 's  Hall  during  a  part  of 
the  evening,  but  may  have  gone  over  to  the  other  meeting  in  session  in  Greifs 
Hall.  A  public  announcement  was  made  to  those  assembled  at  Zepf's  Hall, 
requesting  all  who  belonged  to  the  armed  section  to  go  over  to  the  basement 
of  54  Lake  street.  Schraile  says  he  went  to  the  latter  place  from  the  gather- 
ing of  the  Carpenters'  Union  because  of  an  anuouncement  that  "the  mem- 
bers of  the  L.  V.  W,  y.  should  go  round  to  the  meeting,  on  Lake  street." 
This  announcement  certainly  informed  Lingg  that  the  armed  section  were  in 
session  at  a  place  just  two  blocks  east  of  him.  It  would  make  no  difference, 
however,  in  view  of  his  acts  and  declarations,  whether'he  was  at  the  meeting 
Monday  night  or  not.  "Though  the  common  design  is  the  essence  of  the 
charge  of  conspiracy,  it  is  not  necessary  to  prove  that  the  defendants  came 
together,  and  actually  agreed  in  terms  to  have  that  design,  and  to  pursue  it 
by  common  means.  If  it  be  proved  that  they  pursued  by  their  acts  the  same 
object  often  by  the  same  means,  one  performing  one  part  and  another  another 
part  of  the  same,  so  as  to  complete  it  with  a  view  to  the  attainment  of  that 
same  object,  the  jury  will  be  justifled  in  the  conclusion  that  they  were  engaged 
In  a  conspiracy  to  effect  that  object."    3  Greenl.  Ev.  §  93. 

Let  us  examine  some  of  Lingg's  declarations.  The  plot  of  Monday  night 
required  the  use  of  bombs  to  carry  it  into  effect.  liingg  and  his  assistants 
were  making  bombs  on  Tuesday.  He  brought  dynamite  to  Seliger's  house  on 
P'riday,  but  made  no  preparations  to  fill  bombs  with  it  until  the  day  of  the 
Haymarket  meeting.  He  knew  all  about  the  details  of  the  conspiracy.  On 
Tuesday  night  he  told  Seliger  the  meaning  of  the  word  "ruhe,"  ahd  that  its 
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insertion  in  the  paper  had  bean  proTided  for  in  the  meeting  of  tbe  preTious 
night.  He  took  a  copy  of  the  paper  to  Seliger's  house  and  showed  him  the 
flignal  word  in  the  letter-box  column.  On  Monday  night,  about  the  time  tbe 
meetings  at  Zepf  s  Hiill  and  Qreif's  Hall  were  adjourning,  he  came  up  belilnd 
Lehmann  and  several  other  members  of  the  armed  section,  who  were  standing 
on  the  sidewalk  at  the  entrance  to  Greif  s  Hall,  and  reproached  them  for  their 
fitupidity,  calling  them  fools  and  oxen.  When  Lehmann,  who  had  been  stand* 
ing  guard  most  of  the  evening  on  the  outside  to  prevent  intruders  from  enter- 
ing  the  basement,  aaked  him  what  had  taken  place  at  the  meeting  they  were 
just  leaving,  he  said  in  reply  that,  if  they  wanted  to  know  something,  they 
should  come  to  58  Clybourne  avenue  the  next  evening.  Lehmann  did  go  to 
58  Clybourne  avenue  the  next  evening,  in  obedience  to  this  injunction.  As 
has  been  already  stated,  Lingg  carried  loaded  bombs  there,  and  spread  them 
-out,  so  that  members  of  the  International  groups  could  hdp  themselyes  to 
them.  His  remark  to  Lehmann  shows  that  what  he  did  on  Tuesday  night 
was  done  in  pursuance  of  a  resolution  formed  on  Monday  night.  Thielen, 
Hermann,  Huebner,  and  Lehmann,  who  were  with  him  on  Tuesday  after- 
noon while  he  was  making  bombs,  were  all  present  at  the  Monday  night 
meeting. 

We  regard  it  as  a  very  significant  circumstance,  as  showing  the  connection 
between  the  conspiracy  of  Monday  night  and  the  bomb-making  of  Tuesday 
afternoon,  that-  parties  who  are  proven  without  any  contradiction  whatever  to 
have  been  at  the  meeting  in  the  basement  of  Greif's  Hall  on  Monday  night, 
And  to  have  Iselonged  to  the  band  of  coospirators  that  met  there,  went  to  Sen- 
der's house  on  the  very  next  afternoon,  and  were  there  associated  with  Lingg  in 
making  tiie  bombs  that  be  carried  to  NeiTs  Hall  Tuesday  night.  It  was  as 
late  as  11  o'clock  on  Monday  night  when  Lingg  told  Lehmann  aod  several 
other  members  of  the  armed  sections  to  come  the  next  night  to  NefTs  llalL 
It  was  as  early  as  7  o'clock  on  the  veiy  next  morning  when  he  set  Seliger  to 
drilling  boles  in  the  bomb-shells,  and  instructed  him  to  get  bolts  to  fasten  the 
-shells  together;  accompanying  bis  instruetioDS  with  the  statement  that  the 
bombs  would  be  taken  away  that  day. 

Lingg  said  on  Tuesday  afternoon,  while  he  and  his  assistants  were  at  work 
At  tbe  bombs,  that  they  were  to  be  carried  to  58  Clybourne  avenue  as  soon  as 
they  were  finished,  and  loere  to  be  twed  that  nighi,  and  that  they  were  "going 
to  be  good  fodder  for  the  capitalists,  and  the  police  when  they  came  to  protect 
the  capitalists."  When  he  returned  to  Seliger's  house  from  the  West  side,  at 
1  o'clock  0D> Tuesday,  he  reproached  Seliger  with  the  slow  progress  he  had 
made  in  his  work.  It  may  bo  here  stated  that  six  weeks  before  this  time,  when 
Lingg  first  brongbt  dynamite  to  Seliger's  house,  he  remarked  that  every  work* 
ingman  should  have  dynamite,  and  learn  to  handle  it,  as  there  was  to  be  ooo- 
«iderable  agitation. 

Between  9  and  10  o'clock  on  Tuesday  niglit  Lingg  and  Seliger  appeared  be- 
fore the  North  avenue  station,  and  Lingg  proposed  to  Seliger  to  tlurow  a 
bomb  into  the  station,  and  shoot  down  the  policemen,  two  of  whom  were  sit- 
ting in  front  of  the  building.  Whether  tlieir  failure  to  carry  the  proposition 
into  effect  proceeded  fi'om  a  want  of  courage,  or  from  disappointment  at  not 
receiving  some  message  or  signal  that  was  expected  at  Xeff's  Hall,  is  not  dis- 
closed by  the  evidence.  But  the  proposition  itself  bears  a  startling  resem- 
blance to  the  first  and  main  feature  of  tbe  Monday  night  plot  as  already  no- 
ticed. Lingg's  conduct  duiing  Tuesday  and  on  Tuesday  night  shows  tltat 
be  expected  a  disturbance  to  occur  Tuesday  evening.  He  and  Seliger  and 
Lehmann  and  Schmidecke  were  standing  on  Larrabee  street,  near  Clybourne 
avenue,  about  half  pjist  9  o'clock,  when  either  Lingg  or  Seliger  remarked  that 
"we  should  not  keep  together,  we  four,  and  then  we  went  apart."  He  be- 
'Came  wild  with  excitement  after  the  patrol  wagon,  manned  with  policemen, 
had  passed  him,  and  he  had  been  unable  to  ligU  tak  bomb  soon  enough  to 
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throw  it  at  the  wagon.  After  that,  during  tlie  evening,  he  frequentlj  re- 
ferred  to  what  was  going  to  happen  on  the  West  side  and  at  the  Haymarket, 
and  was  with  difficulty  restrained  by  Seliger  from  going  to  the  West  side. 
Seliser  swears  that  he  was  present  at  the  meeting  of  the  Carpenters'  Union 
on  Monday  night,  and  was  there  at  the  same  time  with  Lingg.  He  also  states 
that,  before  he  went,  he  learned  that  there  was  to  be  a  meeting  at  the  Hay- 
market  on  the  night  of  the  fourth  of  May.  It  would  thug  appear  that  Fisch- 
er's proposition  to  hold  a  mass-meeting  at  the  Haymarket  was  the  subject  of 
consaltation  and  arrangement  among  the  members  of  the  groups,  before  he 
went  to  the  gathering  of  the  armed  men  on  Monday  night. 

The  proof  discloses  two  cireumstances  occurring  after  tlie  explosion  of  the 
bomb  an  Tuesday  night  which  tend  to  show  Lingg's  connection  with  the 
Haymarket  crime.  About  11  o'clock  on  that  evei>ing  the  Lehmanns,  the 
Hermanns,  the  Hagemanns,  and  Hirschberger,  the  librarian,. were  in  NefF's 
saloon.  Some  of  them  had  just  come  from  the  Haymarket,  and  they  were 
talking  about  the  explosion  of  the  l>omb.  In  the  midst  of  their  conversation 
Lingg  and  Keliger  entered  the  saloon,  when  one  Hermann  said  in  an  ener- 
getic voice  to  Lingg:  "You  are  the  fault  of  all  of  it, "  or  "  That  is  your  fault. " 
Thereupon  a  snbdued  conversation  took  place  between  Hermann  and  Lingg. 
This  circumstance  is  sworn  to  by  both  Seliger  and  Nefl,  and  is  competent  tes- 
timony as  against  Lingg.  After  this,  when  Seliger  and  Lingg  were  on  their 
way  home  from  KefC's  saloon,  Lingg  made  the  remark  that  he  was  even  now 
scolded — chided — for  the  work  he  had  done. 

The  details  of  the  plan  adopted  Monday  night,  as  the  same  are  herein  set 
forth,  are  proven  by  testimony  which  is  uncontradicted.  The  evidence  in- 
troduced by  the  prosecution  as  to  the  acts  and  declarations  of  Lingg  on  Tues- 
day and  Tuesday  night,  and  during  several  weeks  prior  thereto,  arealsouncon- 
tradicted  by  any  testimony  offered  on  the  part  of  the  defense,  so  far  as  we  have 
been  able  to  discover.  What  are  the  inferences  to  be  drawn  from  these  un- 
controverted  facts?  The  jury,  who  are  the  judges  of  the  facts  in  criminal  as 
Well  as  in  civil  cases,  have  a  right  to  draw  from  proven  circumstances  such 
conclusions  as  are  natural  and  reasonable.  The  intentions  of  men  can  only  be 
determined  from  their  acts.  "Murder  is  the  unlawful  killing  of  a  human  be- 
ing in  the  pence  of  the  people,  with  malice  aforethought,  either  expressed  or 
implied."  Grim. Code,  §  140.  Wesridin2)aewonv.P«)pIe,90 111.211:  "Mal- 
ice is  always  presumed  where  one  person  deliberately  injures  another.  It  is 
the  deliberate  with  which  the  act  is  performed  that  gives  it  character.  It 
is  the  opposite  of  an  act  performed  under  uncontrollable  passion,^  which  pre- 
vents all  deliberation  or  eool  reflection  in  forming  a  purposa" 

Here  is  a  man  connected  with  a  certain  organization,  engaged  in  arming 
and  drilling  for  a  conflict  with  the  police.  Ha  is  experimenting  with  dyna- 
mite, and  in  the  construction  of  bombs,  under  the  direction  of  armed  members 
of  that  organization.  He  makes  bomb-shells,  fills  them  with  dynamite,  takes 
them  to  the  meeting  place  of  armed  members  of  that  organization,  puts  them 
where  access  to  them  ran  be  easily  bad,  using  such  precautions  as  such  dan- 
gerous explosives  naturally  require.  At  once,  certain  of  these  armed  mem- 
bers, such  as  the  two  large  men  of  the  Lehr  und  Wehr  Verein  already  spoken 
of,  come  forward,  and  take  bombs,  and  go  their  several  ways.  In  a  little 
more  than  an  hour  afterwards  one  of  these  very  bombs  is  thrown  into  a  crowd 
of  policemen,  and  explodes  and  kills  one  of  them.  Was  not  the  conduct  of 
this  roan,  who  thus  coolly  and  carefully  prepared  the  weapons  for  one  deflnite 
class  of  men,  to  use  in  the  murder  of  another  definite  class  of  men,  marked 
by  "deliberation,"  as  that  term  is  defined  in  the  autliorities?  It  was  a  fair 
conclusion  from  the  evidence  that  Lingg  knew  that  tlie  bombs  he  was  making 
would  be  thrown  among  the  police.  It  was  a  fair  conclusion  from  the  evi- 
dence that  he  intended  the  bombs  be  placed  in  the  hallway  to  be  used  by  the 
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members  of  tbe  Intemntional  groups,  not  only  in  the  interest  of  the  general 
movement  against  the  police,  with  which  he  was  connected,  but  in  the  inter- 
est of  the  particular  conspiracy  that  was  concocted  on  Monday  night.  Even 
if  he  did  not  know  tbe  name  of  the  particular  individual  who  was  to  throw 
the  bomb,  he  knew  that  it  would  be  thrown  by  some  one  belonging  to  the  sec- 
tions or  groups  already  described,  and  this  was  sufficient  to  affect  him  with 
the  guilt  of  advising,  encouraging,  aiding,  or  abetting  the  crime  charged  in 
the  indictment.  He  may  not  have  known  what  particular  policeman  would 
be  killed, — whether  Mathias  J.  Degan  or  another.  But  when  he  opened  the 
loaded  satchel  at  Keff's  Hall,  on  Tuesday  night,  that  act,  viewed  in  the  light 
of  all  the  antecedent,  attendant,  and  subsequent  occurrences,  was  virtually  a 
designation  of  the  body  or  class  of  men  who  were  to  be  attacked.  When  one 
of  such  class  was  killed,  the  guilt  was  the  same  as  though  a  person  bearing 
a  particular  name  had  been  pointed  out  as  tbe  victim.  Even  if  be  did  not 
know  that  one  of  tbe  bombs  would  be  thrown  on  that  evening  at  a  particular 
place  called  the  Haymarket,  it  was  sufficient  that  he  knew  it  was  to  be  used 
at  thut  point  in  the  city  where  a  collision  sliould  occur  between  tbe  working- 
men  and  the  police.    Such  a  collision  did  occur  at  the  Haymarket. 

Counsel  for  the  defense  claim  that  there  is  no  proof  showing  the  bomb  to  have 
been  thrown  by  any  one  of  the  members  of  the  organization  for  whose  use 
Lingg  may  have  made  it ;  that  tlie  bomb  may  have  been  tlirown  by  some  person 
outside  of  that  organization,  and  having  a  private  grievance  of  his  own  against 
the  police;  in  other  words,  that  the  l)omb-thrower  has  not  been  identified  as  a 
member  of  the  conspiracy,  or  as  a  person  employed  by  it,  or  acting  in  its  inter- 
est. "We  think,  however,  that  the  jury  were  justified  in  believing  from  the  evi- 
dence that  the  man  who  threw  the  bomb  was  either  a  meml>er  of  the  conspir- 
acy, or  an  agent  employed  by  it.  This  appears  from  the  facts  already  recited. 
Three  circumstances  especially  served  to  identify  him  as  being  connected  with 
the  conspiracy:  First,  the  bomb  that  exploded  was  one  of  the  bombs  made 
by  Lingg;  second,  the  bombs  made  by  Lingg  were  finished  and  distributed  so 
short  a  time  before  the  explosion  that  they  could  hardly  have  been  obtained 
elsewhere  or  by  others  than  those  for  whose  use  he  intended  them;  third,  the 
throwing  of  the  bomb  occurred  almost  at  the  same  lime  witli  the  firing  of  the 
shots, — ^the  latter  followed  so  closely  upon  the  former  that  the  two  cannot  be 
regarded  otherwise  than  as  parts  of  a  joint  attack,  showing  that  the  man  who 
threw  the  bomb  and  the  men  who  fired  the  shots  were  acting  in  unison  with 
each  .other.  This  negatives  the  idea  of  independent  action  by  an  outside  in- 
dividual, having  a  private  grudge.  The  character  of  the  attack  as  a  joint  one, 
and  the  concert  of  action  between  those  making  it,  identify  it  as  that  kind  of 
an  attack  which  the  conspinUors  planned  to  make.  Moreover,  there  ,iB  no 
evidence  in  the  record  of  the  making  of  bombs  by  anybody  except  Lingg,  and 
those  associated  with  him. 

Engel  and  Fischer.  As  to  the  defendants  Engel  and  Fischer,  it  has  already 
been  shown  that  tbey  originated  the  Monday  night  plan,  and  procured  its 
adoption  first  by  the  North-west  side  group,  and  second  company  of  the  Lehr 
und  Wehr  Yerein  on  Sunday  morning,  and  afterwards  by  the  representatives 
of  all  the  groups  on  Monday  night.  They  advised  and  induced  a  band  of  70 
or  80  armed  and  drilled  men  to  enter  into  a  plot  to  murder  the  police  with 
bombs  and  pistols  in  a  certain  contingency,  and  to  agree  to  Certain  details  as 
to  committee,  signal  word,  mass-meeting,  hand-bills,  meeting  places,  etc.,  with 
a  view  of  carrying  that  plot  into  effect.  Tbe  murder  of  Degan  took  place  as 
the  legitimate  consequence  of  an  attempt  to  accomplish  the  objects  of  the  con- 
spiracy originated  and  planned  by  themselves.  Therefore  they  aided,  abetted, 
advised,  and  encouraged  the  commission  of  that  murder.  Both  were  present 
at  the  Haymarket  meeting  on  Tuesday  night.  The  evidence  tends  to  show 
that  Engel  was  at  his  home  on  Milwaukee  avenue,  near  the  Haymarket,  when 


Digitized  by 


Google 


SI.]  THE  ANABGHISTS'  CASB.  951 

the  explosion  occurred .  That  Bome  of  the  conspirators  might  be  at  home  when 
the  collision  with  the  police  should  happen,  was  a  contingency  that  was  pro- 
vided for  by  the  terms  of  the  plot.  In  the  event  of  a  collision  at  night,  the 
committee  appointed  to  watch  the  movement  was  to  report  to  the  armed  men 
at  their  homes. 

It  has  already  been  stated  that  Fischer  was  at  the  Haymarket  early  in  the 
evening,  and  was  seen  walking  about  on  Des  Plaines  street,  and  in  front  of 
the  station,  and  was  present  while  Fielden,  the  last  speaker,  was  talking. 
There  is  testimony  on  the  part  of  the  prosecution  tending  to  sliow  that  be 
was  in  the  neighborbuod  of  the  wagon,  and  near  the  mouth  of  Crane's  alley 
when  the  bomb  was  thrown.  There  is  also  testimony  on  the  part  of  the  de- 
fense tending  to  show  that  at  that  time  he  was  in  the  saloon  at  Zepf's  Hall. 
Zepf's  Hall  was  just  a  few  steps  north  of  the  wagon,  and  in  eight  from  it.  The 
hall  was  crowded  that  night  with  workmen,  and  on  the  upper  floors  several 
meetings,  among  others  that  of  the  furniture  workers,  were  in  session.  Be- 
tween it  and  the  Haymarket  persons  were  passing  back  and  forth.  Fischer 
may  have  stepped  into  the  saloon  a  few  moments  before  the  explosion,  and 
may  have  been  there  at  the  precise  moment  of  its  occurrence,  although  one 
of  the  newspaper  reporters  who  was  in  the  saloon  at  the  time  says  he  did  not 
see  him. 

It  would  make  no  difference,  however,  in  the  degree  of  responsibility  with 
which  Engel  and  Fischer  are  chargeable,  under  the  facts  already  narrated, 
that  they  were  not  actually  among  those  who  stood  around  the  wagon  when 
the  bomb  was  thrown.  Where  persons  combine  to  stand  by  one  another  in 
a  breach  of  the  peace,  with  a  general  resolution  to  resist  all  opposers,  and  in 
the  execntion  of  their  design  a  murder  is  committed,  all  of  the  company  are 
equally  principals  in  the  murder,  though  at  the  time  of  the  act  some  of  them 
were  at  such  a  distance  as  to  be  out  of  view,  if  the  murder  be  in  furtherance 
of  the  common  design.  Whart.  Hom.  (2d  Ed.)  §  338;  Williamit  v.  People, 
54  m.  422. 

On  the  morning  after  the  Haymarket  massacre,  about  10  or  II  o'clock,  the 
defendant  Fischer  was  arrested  while  coming  down  the  stairs  of  the  Arbpiter 
Zeitung  building.  The  officer  found  upon  his  person  a  44-calibre,  self-acting 
revolver,  loaded,  and  also  a  file.  He  wore  a  belt  and  sheatti  under  his  coat,  the 
belt  having  a  brass  buckle  upon  it,  with  the  letters  "L.  &  "W.  V.," — a  buckle 
of  the  Lebr  und  WehrVerein  society.  The  file,  an  old-fashioned,  three-cor- 
nered file,  ground  to  a  sharp  edge,  with  a  wooden  handle,  was  in  his  sheath. 
The  revolver  was  stuck  in  a  slit  in  the  belt.  There  were  ten  cartridges  in  his 
pocket.  There  was  also  a  fuse  cap — a  fulminating  cap — in  his  pocket.  The 
fulminating  cap  was  bright.  At  Fischer's  house,  after  his  arrest,  were  found 
a  box  of  nearly  50  44-calibre  cartridges,  and  a  light  blue  blouse,  such  as  is 
worn  by  the  Lehr  und  Wehr  Verein. 

Spies  and  Schwab.  We  will  now  consider  the  relations  of  the  defendants 
Spies  and  Schwab  to  the  Monday  night  plot.  By  the  terms  of  the  plot,  the 
word  "rahe"  was  to  be  published  in  the  Arbeiter  Zeitung  as  a  signal  to  the 
members  of  the  armed  sections  to  arm  themselves,  and  gather  at  their  meet- 
ing places,  there  to  be  ready  to  attack  the  police  when  thecommitteeappointed 
should  give  information  of  a  disturbance.  That  word  was  published  in  the 
paper  which  was  issued  on  the  afternoon  of  Tuesday,  May  4tb.  Its  publica- 
tion was  the  act  of  the  defendant  Spies.  He  wrote  with  his  own  hands  the 
words,  "Bri^fkasten — Kuhe,"  the  fonner  of  which  means  "letter-box"  in 
German,  and  from  the  original  manuscript  so  written  by  himself  the  printers 
set  up  the  type  from  which  the  words  were  printed  in  the  paper  of  Tuesday 
afternoon.  "Ruhe"  was  not  only  in  his  hand-writing,  but  he  underscored  it 
twice,  as  if  to  give  it  greater  emphasis  and  prominence.  If  he  knew  its  mean- 
ing as  a  signal  word,  and  the  object  of  its  insertion  in  the  paper,  as  explained 
on  the  night  before  by  his  own  foreman,  the  defendant  Fischer,  then  he  was 
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lending  hitnsdf  by  its  publication  to  tbe  exeeation  of  the  plan  of  Monday 
niglit. 

"Nor  is  it  necessary  to  prove  that  tbe  conspiracy  originated  with  the  defend- 
ants,  or  that  they  met  during  the  process  of  the  concoction;  for  every  person 
entering  into  a  conspiracy  or  common  design,  already  formed,  ia  deemed  in 
law  a  party  to  all  acts  done  by  any  of  the  otiier  parties,  before  or  afterwards, 
in  furtherance  of  the  common  design."  3  Greenl.  Er.  §  98.  There  is  evi> 
dence  tending  to  prove  that  Spies  inserted  this  word  in  the  International  or- 
gan, as  a  member  of  the  committee  whose  business  it  was  to  do  so,  because 
that  same  committee  was  in  charge  of  the  Haymarket  meeting,  and  lie  was 
the  most  active  man  in  the  management  of  that  meeting.  He  himself  inserted 
among  the  editorial  notices  in  tiie  Arbeiter  Zeitung,  on  Tn^day  afternoon, 
the  following  notice,  in  almost  the  same  words  used  in  the  hand-bill  printed 
by  Fischer:  "Attention,  Workingmen  I  Grand  mass-meeting  this  evening  at 
half  past  seven  o'clock  on  the  Haymarket,  Bandolph,  between  Ues  Flaines 
and  Halsted  streets.  Qood  speakers  will  denounce  the  latest  rascally  deed  of 
the  police  in  killing  our  brethren  yesterday  afternoon."  He  organized  tbe 
Haymarket  meeting,  and  addressed  it.  He  mounted  tbe  wagon,  and  called  f(Mr 
Parsons.  He  selected  as  the  speakers'  stand  the  wagon,  with  all  its  advan- 
tages of  location,  as  already  specified.  He  moved  among  the  workingmen  on 
the  Haymarket,  and  pressed  them  north  into  Des  Flaines  street,  to  tbe  neigh- 
borhood of  the  wagon  so  selected.  In  his  address,  he  spoke  confidently  as  to 
the  intentions  of  tlie  committee,  charged  with  the  double  duty  already  indi- 
cated; saying,  among  other  things,  "the  committee  tliat  called  the  meeting 
wanted  to  tell  you  certain  facts,"  etc. 

In  explanation  of  the  publication  of  the  word  "ruhe,"  the  defendant  Spies 
swears  that  its  meaning  was  stated  to  him  for  the  first  time  by  Bau,  his 
advertising  agent,  and  Fischer,  his  foreman,  on  Tuesday  afternoon  after  its 
appearance  in  tbe  paper,  and  that  he  instructed  them  to  speak  to  the  armed 
men  of  its  insei-tion  at  that  time  as  a  mistake.  Bau  and  Fischer  wei-u  not 
placed  upon  the  stand  to  conflrm  this  explanation,  and  whether  it  was  crediUe, 
in  view  of  his  printed  utterances  on  that  day  and  several  previous  days,  and 
in  view  of  all  the  other  features  at  his  conduct,  as  disclosed  in  the  record, 
was  a  matter  for  the  jury  to  determine.  If  they  did  not  believe  his  explana- 
tion, as  against  the  evidence  which  tended  to  contradict  it,  then  they  were 
Justified  in  finding  from  tbe  circamstances  already  mentioned,  and  those 
hereafter  stated,  that  he  was  as  much  a  party  to  the  plot  as  Engel  and 
Fischer  and  Lingg.  That  plot,  as  has  already  been  shown,  contemplated  the 
throwing  of  a  bomb  into  each  police  station,  and  then,  in  the  confusion, 
using  fire-arms  against  the  policemen.  In  an  article  upon  the  riot  of  Monday 
afternoon,  written  by  the  defendant  Spies,  and  published  in  the  same  Tues- 
day afternoon  edition  in  which  the  word  "ruhe"  appeared,  he  says:  "If 
brothers,  who  defended  themselves  with  stones,  (a  few  of  them  had  little 
snappers  in  the  shape  of  revolvers,)  had  beon  provided  with  jfood  vxapont, 
and  one  single  dynamite  bomb,  not  one  <if  the  murderers  toould  have 
escaped  hU  well-merited  fate,"  Here  is  a  suggestion  of  that  very  mode  of 
attacking  the  police  which  was  the  main  feature  of  the  Monday  night  con- 
spiracy. This  suggestion  was  made  to  the  workingmen  Tuesday  afternoon. 
Tuesday  night  the  very  thing  suggested  took  place;  that  is  to  say,  a  bomb 
was  thrown,  not  into  a  station,  but  among  the  police  a  few  feet  from  a  sta- 
tion, and,  after  it  was  thrown,  "good  weapons"  were  fired  into  them,  killing 
several  and  wounding  several  more.  The  article  in  question  did  not  stop, 
however,  with  a  suggestion  of  an  attack  upon  the  police  in  the  mode  speci- 
fied. It  closed  by  saying:  "Last  night  thousands  of  copies  of  the  following 
circular  were  distributed  in  all  parts  of  the  city,"  and  then  quoted  and  re- 
published in  full  the  German  portion  of  the  "Kevenge  Circular,"  that  had 
been  composed  by  Spies,  and  distributed  among  the  workingmen  on  Monday 
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nigbt,  thereby  urging  snch  workingnuin  in  the  most  vehement  terms  to  arm 
themselves,  and  make  war  upon  the  police.  A  translation  of  this  German 
cSrcnlar  is  given  hereafter. 

The  reason  why  the  plan  of  Monday  night  provided  for  throwing  a  bomb 
into  each  police  station,  and  shooting  the  escaping  policemen,  was  that  the 
latter  might  be  thereby  prevented  from  going  to  the  scene  of  the  disturbance 
which  was  expected  to  take  place.  Such  plan  would  naturally  be  based  upon 
information  that  the  police  intended  to  hold  themselves  in  readiness  at  their 
stations  for  a  summons  to  some  point  of  conflict.  On  the  afternoon  of  April 
80,  1886,  being  the  Friday  preceding  the  Tuesday  on  which  the  Haymarket 
meeting  occurred,  the  Arbeiter  Zeitung,  in  an  editorial,  written  by  one  or 
the  otiier  of  its  two  editors.  Spies  and  Schwab,  thus  addressed  its  8,000 
readers  among  the  members  of  the  International  groups  and  the  unions  of 
the  workingmen:  "As  we  are  informed  from  reliable  source,  the  police 
have  received  secret  orders  to  keep  themselves  prepared  in  their  stations,  as  a 
labor  conflict  is  feared  on  Saturday  of  next  week.  You  see  the  capitalistic 
sluggards  are  thirsty  for  the  blood  of  workingmen.  The  workingmen  will 
not  permit  themselves  to  be  kicked  by  them  like  dogs  any  more.  They  will 
not  be  tortured  to  death  any  more  by  unlimited  work,  and  they  will  not  be 
starved  any  more.  For  this  opposition,  they  want  vengeance,  and  they  cry 
for  blood.  May  be  that  this  cry  will  be  heeded;  but  then,  beside  the  red  life- 
sap  of  the  extoi-tioner's  victim,  there  may  flow  a  little  of  the  black-dragon 
poison  of  the  extortioner.  To  the  workingmen  we  again  say  at  this  hour, 
arm  yourselves  I  Yon  have  bat  one  life  to  lose.  Defend  that  with  all  means. 
And,  in  this  connection,  we  want  to  caution  the  armed  workingmen  as  yet 
to  conceal  their  arms,  so  that  they  will  not  be  stolen  by  the  minions  of  the 
law,  as  it  has  happened  in  various  instances." 

Here  was  a  statement  that  the  police  had  "received  secret  orders  to  kgep 
themselves  prepared  in  their  stations"  for  a  labor  conflict  expected  to  occur 
in  about  a  week,  which  statement  was  accompanied  with  a  caution  to  the 
worlcingmen  to  arm  themselves,  and  to  conceal  their  arms.  The  injunction 
to  arm  could  have  had  no  other  object  than  to  meet  the  preparations  which 
the  police  bad  received  secret  orders  to  make.  Snch  preparations  could  be  of 
no  avail  if  the  stations  should  be  blown  up,  and  the  police  themselves  should 
be  shot  down.  Therefore  the  plan  of  Monday  night  was  exactly  adapted  to 
rendering  the  action  of  the  police  in  keeping  themselves  prepared  in  their 
stations  useless  and  of  no  effect.  So  exactly  does  the  plan  in  question  fit  the 
State  of  things  spoken  of  in  the  editorial  of  April  30th  that  it  would  appear 
to  have  been  suggested  by  that  editorial.  When  it  is  remembered  that,  on  the 
.very  day  on  which  this  editorial  made  its  appearance,  Lingg  brought  to  SeU 
iger's  house  the  large  box  of  dynamite  already  alluded  to,  and  that,  on  the 
next  Sunday  morning,  Fischer,  who,  as  foreman  of  the  Arbeiter  Zeitung, 
was  idl  the  time  at  work  under  the  eyes  of  Spies  and  Schwab,  went,  in  com- 
pany with  Engel,  to  a  meeting  of  the  second  company  of  the  Lehr  und  Wehr 
Yerein,  and  the  North-west  side  group,  where  the  plan  for  destroying  the 
stations  and  their  occupants  was  adopted  upon  the  suggestion  of  Engel,  it 
would  appear  that  the  defendants  Spies  and  Schwab  not  only  joined  the  con- 
spiracy now  under  discussion  after  it  was  formed,  but  inspired  the  concep- 
tion of  it  b^ore  it  was  formed.  The  armed  men,  who  met  and  entered  into 
that  conspiracy  on  Monday  evening,  were  called  together  by  the  Arbeiter 
Zeitung,  of  which  Spies  and  Schwab  were  the  editors  and  managers.  In  the 
edition  called  "Die  Fackel, "  issued  on  Sunday,  May  2d,  and  in  the  issue  of 
the  afternoon  of  Monday,  May  3d,  there  were  published,  in  the  letter-box 
column,  the  words:  "Y. — Komme  Montag  Abend,"  (Y. — Come  Monday 
night.)  This  was  a  summons  to  the  armed  sections  to  meet,  as  they  did,  on 
Monday  night  at  Greif's  Hall.  The  original  manuscript  from  which  the 
words  were  printed  for  the  Sunday  issue  was  in  the  handwriting  of  Rau,  ad- 
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vertising  agent  for  the  Arbeiter  Zeitung,  member  with  Spies  of  the  Bureau 

of  Information,  and  distributor  for  Spies  of  the  "Revenge  Circular."  The 
printing  of  the  call  twice,  on  both  Sunday  and  Monday,  indicated  the  impor- 
tance of  the  matters  to  come  before  the  meeting. 

In  his  testimony,  Spies  says  of  the  "Revenge  Circular:"  "I  wrote  it  to 
arouse  tlie  working  people,  who  are  stupid  and  ignprant.  to  a  consciousness  of 
the  condition  that  they  were  in."  In  the  circular  as  above  quoted,  he  uses 
the  words:  "Avenge  the  atrocious  murder  which  has  been  committed  upon 
your  brotliers  to-day,  [Monday,]  and  which  will  likely  be  committed  on  you 
to-morrow,  [Tuesday.]"  In  the  minds  of  "stupid  and  ignorant"  workmen, 
already  excited  about  the  eight-liour  day  of  labor,  the  language  here  quoted 
could  meiin  nothing  else  than  that  an  attack,  similar  to  the  one  which  took 
place  in  the  south-western  part  of  the  city  on  Monday,  would  prottably  be 
made  upon  the  workingraen  by  the  police  on  Tuesday.  Again,  in  the  issue 
of  the  Arbeiter  Zeitung  published  on  Sunday,  May  2d,  it  is  said:  "Every- 
thing depends  upon  quick  and  immediute  action.  The  tactics  uf  the  bosses  are 
to  gain  time;  the  tactics  of  tlie  strikers  must  be  to  grant  them  no  time.  By 
Monday  or  Tuesday  the  conflict  must  have  reached  its  highest  Intensity,  else 
the  success  toUl  he  doubtful.  Within  a  week  the  fire,  the  enthusiasm,  will  be 
gone,  and  then  the  bosses  will  celebrate  victories."  Here  is  another  designa- 
tion of  Tuesday  as  the  day  when  the  excitement  would  be  the  most  intense. 
The  conduct  of  Spies  and  Schwab  during  the  few  days  preceding  May  4th, 
and  on  that  diiy,  as  evinced  by  their  utterances  in  the  Arl>eiter  Zeitung  and 
otherwise,  shows  a  constant  e&ort  to  increase  the  enthusiasm  to  the  highest 
pitch.  They  advised  "stupid  and  ignorant"  workingmeu  to  arm  themselves, 
and  then  sought  by  vehement  appeals  to  urge  them  on  to  "quick  and  immedi- 
ate action." 

For  instance,  on  Wednesday,  April  28th,  theysaid:  "The  power  of  the  as- 
sociate manufacturers  and  their  state  must  be  met  by  labor  associations.  The 
police  and  soldiers,  who  fight  for  that  power,  must  be  met  by  armed  armies 
of  woi'kingmen;  the  logic  of  facts  requires  ttiis.  Arms  are  more  necessary  in 
our  times  than  anything  else.  Whoever  has  no  money,  sells  his  watch  and 
chain  to  buy  fire-arms  for  the  amount  realized.  Stones  and  sticks  will  not 
avail  against  the  hired  assassins  of  the  extortionists.  It  is  time  to  arm  your- 
selves. " 

On  Thursday,  April  29th,  theysaid:  "If  the  legitimate  means  of  the  thieves 
And  scoundrels  who  practice  extortion  on  tlieir  fellow-men  are  exhausted, 
then  they  resort  to  force.  A  wage-slave  who  is  not  utterly  demoralized  should 
always  have  a  breech-loader  and  ammunition  in  his  house." 

On  Friday.  April  i30th,  they  said  what  has  already  been  quoted  from  the 
editorial  of  that  date;  and  on  the  same  day  they  further  said,  in  another  ar- 
ticle: "What  will  the  first  of  May  bring V  The  workingmen  bold  and  de- 
termined. •  *  *  Men  of  labor,  so  long  as  you  acknowledge  the  gracious 
kicks  of  your  oppressors  with  words  of  gratitude,  so  long  you  are  faitlif  ul 
dogs.  ♦  *  •  They  are  enraged,  arid  will  attempt,  through  hired  mur- 
derers, to  do  away  with  you  like  mad  dogs." 

On  Saturday,  May  1st,  they  again  said  to  the  workingmen  in  the  Arbeiter 
Zeitung:  "Away  with  all  rolls  of  membership  and  minute-books  where  such 
are  kept.  Clean  your  guns,  complete  your  ammunition.  The  hired  murder- 
ers of  tlie  capitalists — the  police  and  militia — are  ready  to  murder.  Ifo 
worJiingman  should  leave  his  home  in  these  days  with  empty  pockets." 

On  Sunday,  May  2d,  in  the  same  editorial  which  urged  quick  and  immediate 
action,  and  designated  Monday  or  Tuesday  as  the  time  when  the  conflict 
would  have  reached  its  highest  intensity,  they  used  the  following  language: 
"Everywhere  the  workingmen  are  willing  to  accept  a  corresponding  reduc- 
tion of  wages  with  the  introduction  of  the  eigtit-bour  system.  They  were 
mostly  refused.    '  Ko,  ye  dogs;  you  must  work  ten  hours;  ttiat's  the  way  wa 
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want  it.  We're  yonr  bosses.'  Something  like  this  was  the  answer  of  the 
majority,  translated  into  intelligible  language.  lii  the  face  of  this  fact,  it  is 
pilif  d1  and  disgusting,  but  more  than  that,  it  is  treaoherotis,  to  warn  the  strik- 
ers, against  energetic,  uncompromising  measures." 

On  Monday,  May  3d,  in  another  article  in  the  Arbeiter  Zeitung,  they  said: 
"The  freight  handlers  were  inarching  In  full  force  from  depot  to  depot  at 
noon  to-day.  It  was  rumored  that '  scabs '  had  been  imported  from  Milwau- 
kee. The  railroad  depots  are  occupied  by  special  policemen,  while  the  mu- 
nicipal minions  of  Order,  under  the  command  of  five  lieutenants,  have  en- 
trenched themselves  in  the  armory.  The  arch-rascals  have  made  provisions 
for  good  victuals  and  drink.  *  *  *  A  strike  will  probably  take  place  in 
the  lumber  districts.  •  *  «  The  number  of  strikers  to-day  cannot  be  de- 
termined, but  will  probably  amount  to  forty  thotisand.  '  Courage,  courage, '  is 
our  cry.  Don't  forget  the  words  of  Herways:  '  The  host  qf  the  oppressors 
grows  pale  when  thou,  weary  of  thy  burden,  in  the  corner  puttest  the  plow; 
when  thou  sayest.  It  is  enough. '  " 

But  there  were  other  occurrences  during  the  same  period  which  tended  to 
incite  the  workingmen  to  an  attack  upon  the  police.  While  Fischer,  the  first 
foreman  in  the  compositors'  room  of  the  Arbeiter  Zeitung,  was  present  at  the 
Sunday  morning  meeting  on  Emma  street,  Neban,  a  compositor  of  the  Arbeiter 
Zeitung,  was  attending  a  meeting  of  the  Central  Lalaor  Union  at  No.  54  West 
Lake  street,  in  a  room  back  of  the  saloon.  Spies  was  present  at  a  second 
meeting  of  the  Central  Labor  Union  in  the  afternoon  of  the  same  Sunday. 

It  was  arranged  at  these  morning  and  afternoon  gatherings  of  the  Central 
Labor  Union  that  Spies  should  address  the-meeting  of  the  striking  lumber- 
shovers  to  be  held  the  next  afternoon  on  the  "Black  Road,"  in  the  near 
neighborhood  of  a  large  manufacturing  establishment  in  the  south-western 
part  of  the  city.  On  Monday  afternoon  tlie  meeting  in  question  took  place. 
It  has  already  been  referred  to.  The  lumber-shovers  were  "on  a  strike," 
and  met  to  hear  reports  from  certain  committees  whom  they  had  appointed 
to  negotiate  with  their  employers  in  reference  to  the  eight-hour  movement. 
The  immense  crowd  in  attendance  upon  this  occasion  was  addressed  by 
Spies,  as  has  already  been  stated.  He  spoke  in  the  German  language  from 
the  top  of  a  freight  car.  His  manner  was  excited,  and  his  gestures  were  vio- 
lent. One  of  the  witnesses  says  that,  while  speaking,  "he  jumped  up  three 
or  four  feet  high."  About  three  blocks  w/sst  from  the  place  where  he  was 
speaking  was  situated  the  factory  which  was  employing  non-union  laborers, 
as  heretofore  explained.  The  lumber-shovers  at  the  meeting  were  not  con- 
nected in  any  way  with  the  workingmen  engaged  at  the  factory.  But  when 
the  latter  came  out  of  the  factory  gate  about  3  o'clock  in  the  afternoon,  at  the 
ringing  of  a  bell,  an  attack  was  made  upon  them  by  several  thousand  of  the  ' 
lumber-shovers,  who  rushed  from  the  freightcar  towards  the  gate,  before  the 
speaking  was  finished,  in  obedience  to  an  order  from  some  one  on  the  car. 
A  conflict  ensued.  The  police  were  called  out,  stones  were  thrown,  dubs 
were  used,  and  pistols  were  flred  by  both  the  crowd  and  the  police.  Some  of 
the  policemen  and  several  of  the  workingmen  were  wounded.  One  of  the 
latter  was  killed,  as  has  been  heretofore  mentioned. 

It  is  admitted  by  the  defendant  Spies  that  upon  this  occasion  he  urged  the 
workingmen,  many  of  whom  were  armed  with  revolvers,  to  resist  the  at- 
tempt of  the  police  to  quell  the  riot.  In  an  account  of  what  took  place,  writ- 
ten by  himself,  and  published  on  the  next  afternoon  (Tuesday,  May  4th)  in  the 
Arbeiter  Zeitung,  he  says:  "The  writer  of  this  hastened  to  the  factory  at 
soon  OS  the  first  shots  toere  fired,  and  a  comrade  urged  the  assembly  to  hasten 
to  the  rescue  of  their  brothers,  who  were  being  murdered,  but  no  one  stirred. 
•  "'  •  The  writer  ran  hack.  Be  implor^  tJie  people  to  oome  alortg, — 
those  who  fiad  revolvers  in  their  pockets, — but  it  toas  in  vain.  With  an  e»- 
asperating  indifference,  they  put  their  hands  in  tJutrpoekett  and  marohed 


Digitized  by 


Google 


956  KCOtTHEABISBH   SEPOKTSB,.  [DL 

Tiomt,  habblinff  as  if  the  toTiole  affair  did  not  eoneem  them  in  the  least.  The 
revolvers  were  still  cracking,  nnd  fresh  detnchments  of  police,  here  and  there 
bombarded  with  stones,  were  hastening  to  the  battle-ground.  The  battle  was 
losti" 

On  Tuesday  afternoon  Spies  Inserted  In  his  paper  a  call  for  the  Haymarket 
meeting  in  oi-der  to  denounce  the  action  of  the  police  at  this  very  riot  The 
Haymarket  meeting  was  thus  nothing  more  than  a  continuation  of  the  war- 
fare on  the  police  which  he  himself  had  incited  and  taken  part  in  on  Monday 
afternoon.  After  his  return  from  the  "Black  Boad"  to  the  Arbeiter  Zeitung 
office  on  Monday  afternoon,  May  8,  1886,  he  wrote  in  English  the  following 
address,  all  of  which,  except  the  word  "Kevenge"  at  the  top,  is  proven  to 
have  been  in  bis  handwriting. 

"BXVEKaB ! 

"  Workingmen,  to  Arms  I 

"The  masters  sent  out  their  blood-hounds,  the  police.  They  killed  six  of 
your  brothers  at  McCormick's  this  afternoon.  They  killed  the  poor  wretches 
because  they,  like  you,  had  the  courage  to  disobey  the  supreme  will  of  your 
bosses.  They  killed  them  because  they  dared  ask  for  the  shortening  of  the 
hours  of  toil.  They  killed  them  to  show  you,  'free'  American  citizens,  <  that 
you  must  be  satisfled  and  contented  with  whatever  your  bosses  condescend  to 
allow  you,  or  you  will  get  killed.' 

"You  have  for  years  endured  the  most  abject  humiliation;  you  have  for 
years  suffered  ubmeasurable  Iniquities;  you  have  worked  yourself  to  death; 
you  have  endured  tiie  pangs  of  waut  and  hunger;  your  children  you  have  sac- 
rificed to  the  factory  lord, — in  short,  you  have  been  miserable  and  obedient 
servants  all  these  years.  Why?  To  satisfy  the  insatiable  greed,  to  fill  the 
coffers,  of  your  lazy,  thieving  masters.  When  you  ask  them  now  to  lessen 
your  burdens,  he  sends  his  blood-hounds  out  to  shoot  you, — kill  youl  If  you 
are  men, — if  you  are  the  sons  of  your  grandsires,  who  have  shed  their  blood 
to  free  you, — then  you  will  rise  in  your  might,  Hercules,  and  destroy  the  hid- 
eous monster  that  seeks  to  destroy  you.    lo  arms  I  we  call  you  to  armsl 

"YouB  Bbothbrs." 

He  at  the  same  time  wroto  an  address  in  the  Oerman  language,  of  which 
the  following  is  a  translation: 

"BsvEkaBl  RevenobI 

"Workmen,  to  Arms! 

"Men  of  labor,  this  afternoon  the  blood-hounds  of  your  oppressors  mnrdered 
six  of  your  brothers  at  McCormick's.  Why  did  they  murder  them?  Because 
'  they  dared  to  be  dissatisfied  with  the  lot  which  your  oppressors  have  assigned 
to  them.  They  demanded  bread,  and  they  gave  them  lead  for  an  answer, — 
mindful  of  the  fact  that  thus  people  are  most  effectually  silenced.  You  have 
for  HLsny,  many  years  endured  every  humiliation  without  protest,  have  drudged 
from  early  in  the  morning  till  late  at  night,  have  suffered  all  sorts  of  priva- 
tions, have  even  sacrificed  your  children.  You  have  done  everything  to  fill 
the  coffers  of  your  masters, — everything  for  them;  and  now  when  you  ap- 
proach them,  and  implore  them  to  make  your  burden  a  little  lighter,  as  a  re- 
ward for  your  sacrifices,  they  send  their  blood-hounds,  the  polfce,  at  you,  in 
order  to  cure  you  with  bullets  of  your  dissatisfaction.  Slaves,  we  ask  and 
conjure  you,  by  all  that  is  sacred  and  dear  to  you,  avenge  the  atrocious  mur- 
der which  has  been  committed  upon  your  brothers  to-day,  and  which  will  likely 
be  committed  upon  you  to-morrow.  Laboring  men,  Hercules,  you  have  ar- 
rived at  the  cross  way.  Which  way  will  you  decide?  For  slavery  and  hunger, 
or  for  freedom  and  bread?  If  you  decide'  for  the  latter,  then  do  not  delay  a 
moment;  then,  people,  to  armsl  Annihilation  to  the  beasts  in  human  form 
who  call  thenxselTes  rulers;  uncompromising  annihilation  to  theml     This 
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mast  be  your  motto.    Think  of  the  heroes  whose  blood  has  fertilized  the  road 
to  progress,  liberty,  and  humanity,  and  strive  to  become  worthy  of  them. 

"TouB  Brothers.  " 

These  two  addresses  were  printed,  one  in  the  English  and  the  other  in  the 
German  language,  upon  the  same  sheet  of  paper,  and  one  above  the  other,  a» 
one  circular.  The  printers  in  the  Arbeiter  Zeitung  oflSce  usually  stopped  work 
at  5  o'clock  in  the  afternoon.  On  this  particular  Monday  afternoon,  however, 
five  or. six  of  them  were  detained  to  set  up  the  type  for  this  circular.  By  di- 
rection of  Spies,  the  form  was  sent  across  the  street  to  a  printing-office  at  No. 
58  Fifth  avenue.  The  order  was  given  to  strike  off  as  many  as  possible.  < 
Twenty-five  hundred  copies  were  printed  that  evening.  As  soon  as  they  came 
from  the  hands  of  the  printer,  they  were  carried  away.  "A  dozen  different 
parties  came  there  after  them ;  coming  one  and  two  at  a  time,  taking  it  as  fast 
as  it  came  from  the  press. "  These  circulars  were  distributed  on  Monday  even- 
ing at  various  places  and  in  different  parts  of  the  city.  One  of  the  witnesses 
Bays:  "It  was  a  few  minutes  after  six  o'clock  *  *  *  Monday  afternoon. 
I  was  standing  in  the  doorway  of  the  entrance  of  54  West  Lake  street,  talking 
with  the  proprietor  of  the  ball,  and  first  had  my  attention  attracted  to  a  circu- 
lar by  seeing  a  few  of  them  flying  through  the  air,  and  remember  distinctly 
picking  up  one  and  reading  it  at  thetime.  Just  at  the  moment,  I  saw  a  horse- 
man, and  the  distribution  of  the  circulars  was  coincident  with  the  appearance 
of  the  horseman  in  front  of  54  West  Lake  street.  My  impression  was  that 
the  horse  was  ridden  west  on  Lake  street."  Later  in  the  evening  the  circu- 
lars were  banded  around  at  Greif's  Hall,  in  the  saloon,  and  at  the  meeting  of 
the  armed  sections,  which  was  in  session  in  the  basement.  On  the  same  night 
there  was  a  gatliering  of  the  members  of  the  Carpenters'  Union  to  the  number 
of  1,000  or  800  men  at  Zepf 's  Hail,  at  the  corner  of  West  Lake  and  Des  Plai  nes 
streets,  as  heretofore  stated,  and  the  revenge  circulars  were  broughtthere  and 
distributed  by  Rau,  the  advertising  agent  of  tlie  Arbeiter  Zeitung.  Between 
9  and  10  o'clock  the  defendant  Neebe  carried  a  number  of  copies  to  a  saloon  at 
the  corner  of  Franklin  and  Division  streets,  in  the  north  division  of  the  city, 
and  laid  some  of  them  oh  the  counter  and  some  on  the  tables,  as  heretofore 
stated.  A  copy  was  seen  by  one  of  the  witnesses  at  a  meeting  that  night  of 
the  metal  workers  at  No.  99  West  Randolph  street.  Another  witness  says 
that  he  was  walking  west  on  Randolph  street  Tuesday  evening,  about  half  past 
7  o'clock,  and  somebody  handed  him  a  circular  headed  "Revenge,"  and  signed 
"YocR  Brothers." 

That  this  circular  gave  impulse  to  the  action  of  the  members  of  the  armed 
sections  at  the  Monday  night  meeting,  and  inspired  the  adoption  of  the  plan 
agreed  upon,  is  apparent  from  the  tiict  that  its  contents  were  fully  discussed 
and  dwelt  upon  at  that  meeting. 

The  witness  Gruenhut  says  that  be  was  at  the  Arbeiter  Zeitung  office  be- 
tween 5  and  7  o'clock  on  Monday  afternoon;  that  Schwab  and  the  book-keeper 
and  Neebe  (though  he  is  not  so  sure  about  the  latter)  were  present  while 
Spies  was  writing  the  revenge  circular,  and  reading  the  proof-sheets  of  it  as 
they  came  from  the  hands  of  the  printer;  that  Spies  told  them  of  the  lumber- 
shovers'  riot,  from  which  he  had  just  come,  and  of  the  killing  of  six  men  by 
the  police,  and  deplored  the  fact  that  the  workingmen  had  not  been  better 
armed  for  their  defense,  favoring  the  use  of  dynamite  as  the  most  effective 
mode  of  arming;  that  the  calling  of  a  mass-meeting  was  then  discussed  and 
agreed  upon  among  them,  and  it  was  agreed  that  the  meeting  should  be  held 
at  night,  and  be  in  the  open  air;  that  the  circulars  which  Spies  was  prepar- 
ing were  to  be  printed  "for  distribution  at  the  mass-meeti)ig;"  that  the  Uay- 
market  meeting  held  Tuesday  night  was  the  meeting  talked  about  and  agreed 
upon  on  that  Monday  afternoon. 

Grueneberg  says  that  he  saw  Fischer  in  the  compositors'  room  of  the  Arbei- 
ter Zeitung  as  late  as  half  past  5  o'clock  on  Monday  evening.    And  when  it 
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is  remembered  that  Fischer  went  to  the  meeting  at  Greif* b  Hall  that  night, 
and  induced  the  armed  men  to  agree  to  the  holding  of  an  open-air  meeting  on 
Tuesday  night  at  the  Haymnrket,  and  himself  printed  and  caused  to  be  circa- 
lated  a  hand-bill  calling  on  the  workmen  to  come  armed  to  that  meeting;  and 
wlien  it  is  further  remembered  that  the  signal-word  "ruhe,"  which  the  armed 
men  agreed  upon  that  night  at  his  suggestion,  was  next  day  written  by  Spies 
with  his  own  hand,  and  published  in  the  Arbeiter  Zeitung  on  Tuesday  after- 
noon,— ^the  jury  certainly  had  reasonable  ground  for  believing  that  the  action 
of  Fischer  on  Monday  night  was  taken  in  consequence  of,  and  pursuant  to, 
the  arrangement  decided  upon  between  Spies,  Scliwab,  and  others  at  tlie  Ar- 
beiter Zeitung  office  Monday  afternoon.  This  conclusion  receives  confirmation 
from  the  character  of  the  articles  which  appeared  in  the  Arbeiter  Zeitung  on 
Tuesday  afternoon.  The  following  editorial,  published  on  May  4, 1886,  and 
called  tiie  "To  Arras"  editorial,  was  written  by  the  defendant  Schwab: 

"Blood  has  flowed.  It  happened  as  It  bad  to.  Order  has  not  drilled  and 
disciplined  her  murdering  hounds  in  vain.  The  militia  has  not  been  drilled 
In  street-lighting  for  mere  sport.  The  robbers,  who  know  best  thnmselves 
what  a  mean  riibble  they  are,  who  keep  up  their  nation  by  rendering  the 
masses  wretched,  wlio  make  the  slow  murdering  of  laboringmen's  families 
their  vocation,  they  are  the  last  to  be  afraid  of  directly  butchering  the  labor- 
ingmen.  Down  with  the  rabble,  is  their  watch-word.  Is  it  not  an  iiislorical 
fact  that  private  propeity  has  had  its  origin  in  acts  of  violence  of  all  sorts? 
And  shall  the  'rabble,'  the  Laboringmen,  allow  this  capitalistic  pack  of  robbers 
to  carry  on,  through  hired  assassins,  their  bloody  orgies?  Nevermore!  The 
war  of  classes  has  come.  In  front  of  McCormick's  factory  workmen  were 
shot  down  yesterday,  whose  blood  cries  for  vengeance.  Who  will  any  longer 
deny  that  the  ruling  tigers  are  thirsting  for  the  workman's  blood?  Count- 
less victims  have  been  slaughtered  upon  the  altars  of  the  golden  calf  amidst 
the  triumphant  shouts  of  the  capitalistic  bnnd  of  robbers.  One  has  only  to 
think  of  Cleveland,  New  York,  Brooklyn,  East  St.  Louis,  Fort  Worth,  Clii- 
cago,  and  countless  other  places  in  order  to  recognize  the  tactics  of  the  extor- 
tioners. It  is  <  terror  to  our  working  cattle.'  But  the  laborers  are  not  sheep, 
and  the  white  terror  will  be  answered  with  the  red.  Do  you  know  what  that 
means  ?    Very  well,  you  will  And  that  out  yet. 

"Modesty  is  a  vice  of  the  workingman,  and  can  there  be  anything  more 
modest  than  this  eight-hour  demand?  Peaceably,  the  workmen  made  it  al- 
ready a  year  ago,  in  order  not  to  neglect  to  give  the  extortioner  opportunity 
to  prepare  for  it;  and  the  answer  to  this  was  to  drill  the  police  force  and  the 
militia,  and  to  browbeat  the  laborers  who  worked  in  favor  of  the  eight-hour 
system.  And  yesterday  blood  flowed.  This  is  the  manner  in  which  these 
devils  reply  to  a  modest  petition  of  their  slaves. 

"Death,  rather  than  a  life  uf  wretchednessi  If  workmen  must  be  shot  at, 
well,  then,  let  us  answer  them  in  a  manner  which  the  robbers  will  not  soon 
forget  again.  The  murderous  capitalistic  beats  have  become  drunk  with  the 
smoking  blood  of  laborers.  The  tiger  lies  ready  for  the  jump;  his  eyes  sparkle 
eager  for  murder;  impatiently  he  whips  his  tail,  and  the  sinews  of  bis  clutches 
are  drawn  tight.  Self-defense  causes  the  cry  'To  arms  I'  '  To  arms!'  If  you 
do  not  defend  yourselves,  you  will  be  torn  in  pieces  and  ground  by  the  ani- 
mal's teeth.  The  new  yoke  which  awaits  you  in  case  of  cowardly  retreat  is 
heavier  still  and  harder  than  the  severe  yoke  of  slavery  as  it  exists  now. 

"All  the  powers,  hostile  to  the  workmen,  have  been  (made)  common  cause. 
They  recognize  their  common  interest.  They  have  the  necessary  class  con- 
sciousness.   In  such  days  as  ours  are,  everything  else  must  be  subordinated 

to  this  one  thought:    How  can  the  thieving ,  together  with  their  gangs 

of  hired  murderers,  be  made  harmless? 

"The  whole  newspaper  gang  makes  up  the  lie  to-day  that  the  strikers  who 
were  in  the  neigbburhood  of  McCormick's  factory  yesterday  were  the  first  to 
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Bre.  That  ia  a  bold,  bare-faced  lie  on  the  part  of  the  jonrnaliatic  ragamufBns. 
Without  any  warning  whatever,  they  flred  at  the  workmen,  when  they,  of 
course,  returned  the  fire.  Indeed,  why  should  they  make  so  much  ado  about 
the  rabble?  To  be  sure,  if  they  bad  been  sheep  or  cattle,  instead  of  human 
laeings,  one  might  have  reflected  a  little  before  shooting.  But  as  it  was,  a 
laboringman  is  quickly  replaced,  and  the  gluttons  then  at  their  rich  dinners, 
and  in  the  circles  of  their  mistresses,  boast  of  the  splendid  achievements  of 
law  and  order. 

"In  the  poor  shanty,  miserably  clad  women  and  children  are  weeping  for 
husband  and  father.  In  the  palaces,  they  toucli  glasses  filled  with  costly 
wine,  and  drink  to  the  happiness  of  the  bloody  bandits  of  law  and  order.  Dry 
your  tears,  ye  poor  and  wretched;  take  heart,  ye  slaves;  arise  in  your  might, 
and  overthrow  the  system  of  robbery, — present  order  based  on  robbery." 

The  following  is  a  portion  of  the  article  alreiidy  quoted  from,  which  was 
written  by  the  defendant  Spies,  and  published  in  the  Arbeiter  Zeitung  on 
Tuesday,  May  4,  1886: 

"Six  months  ago,  when  the  eight-hour  movement  began,  there  were  speak- 
ers and  journals  of  the  I.  A.  A.  who  proclaimed  and  wrote:  'Workmen,  if 
you  want  to  see  the  eight-hour  system  introduced,  arm  yourselves.  If  you 
do  not  do  this;  yoa  wiU  be  sent  home  with  bloody  heads,  and  birds  will  sing 
May  songs  upon  your  graves.  ["That  is  nonsense,"  waa  the  reply.]  If  the 
workmen  are  organized  they  will  gain  the  eight  hours  in  their  Sunday  clothes.' 
Well,  what  do  you  say  now?  Were  we  right  or  wrong?  Would  the  occurrence 
of  yesterday  have  been  possible  if  our  advice  had  been  followed? 

"Wiige- workers,  yesterday  the  police  of  this  city  murdered  at  the  McCor- 
mick  factory,  so  tar  as  it  can  now  be  ascertained,  four  of  your  brothers,  and 
wounded,  more  or  less  seriously,  some  twenty-five  more.  If  brothers  who  de- 
fended themselves  with  stones  (a  few  of  them  bad  little  snappers  in  the  shape 
of  revolvers)  had  l^een  provided  with  good  weapons  atid  one  single  dynamite 
bomb,  not  one  of  tfie  murderers  iJOotUd  have  escaped  his  well-meHted  fate. 
As  it  was,  ouly  four  of  them  were  disfigured.  That  is  too  bad.  The  massacre 
of  yesterday  took  place  in  order  to  fill  the  forty  thousand  workmen  of  this  city 
with  fear  and  terror, — ^tobk  place  in  order  to  force  back  into. the  yoke  of  slav- 
ery the  laborers  who  had  become  dissatisfied  and  mutinous.  Will  they  suc- 
ceed in  this?  •  •  •  About  seventy-five  well-fed,  large,  and  strong  mur- 
derers, under  the  command  of  a  fat  police  lieutenant,  were  marching  towards 
the  factory,  and  on  their  heels  followed  three  patrol  wagons  besides,  full  of 
law  and  order  beasts;  two  hundred  policemen  were  on  the  spot  in  less  than 
ten  or  fifteen  minutes,  and  the  firing  on  deeing  wurkingmen  and  women  re- 
sembled a  promiscuous  bush  hunt.  *  *  *  A  few  of  the  strikers  had  little 
snappers  of  revolvers,  and  with  these  returned  the  flre.  •  •  •  With  their 
weapons,  mainly  stones,  the  people  fought  with  admirable  bravery.  They 
laid  out  half  a  dozen  blue-coats,  and  their  round  bellies,  developed  to  extreme 
fatness  in  idleness  and  luxury,  tumbled  about,  groaning  on  the  ground.  Four 
of  the  fellows  are  said  to  be  very  dangerously  wounded ;  many  others,  alasl 
escaped  with  lighter  injuries.  (The  gang,  of  course,  conceals  this,  just  as  in 
'77  they  carefully  concealed  the  number  of  those  who  were  made  to  bite  the 
dust.)  Bat  it  looked  worse  on  the  side  of  the  defenseless  workmen.  Dozens 
who  nad  received  slight  shot-wounds  hastened  away  amid  the  bullets  which 
were  sent  after  them.  The  gang,  as  always,  fired  upon  the  fleeing,  while 
women  and  men  carried  away  the  severely  wounded.  How  many  were  really 
Injured,  and  how  many  were  mortally  wounded,  could  not  be  determined  with 
certainty,  but  we  think  we  are  not  mistaken  when  we  place  the  number  of 
mortally  wounded  at  about  six,  and  those  slightly  injured  at  about  two  dozen. 
We  know  of  four.  One  of  whom  was  shot  in  the  spleen,  another  in  the  fore- 
head, another  in  the  breast,  and  another  in  the  thigh.  A  dying  boy,  Joseph 
Doedick,  was  brought  home  on  an  express  wagon  by  two  policemen." 
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Also  in  the  issue  of  the  Arbeiter  Zeitung  of  Tuesdaj,  "ilay  4>  1886,  appeared 
thefollowing:  "  An  outbreak  w.n  expsoted  on  the  South-west  side  this  morn- 
ing. A  regiment  of  milllia  and  the  whole  municipal  gang  of  murdereis  were 
held  in  readiness.  Just  stir,  ye  free  worlcmen  of  America,  if  you  want  to  be 
shot  down." 

In  the  same  issue  of  the  Arbeiter  Zeitung  of  May  4, 1886,  also  appeared  the 
following:  "The  heroes  of  the  club  dispersed  with  their  cudgels  yesterday,  in 
a  most  brutal  manner,  a  crowd  of  girls,  many  of  wliora  h:ul  scarcely  outgrown 
their  baby  shoes.  Whose  blood  does  not  rush  quicl^er  through  the  veins  when 
he  hears  of  this  atrocity  of  the  miuions  of  tlie  law.  He  who  is  a  man  show 
it  these  days.  Men  to  the  fronti  The  armory  on  Lake  Michigan  is  guarded 
by  militia  tramps.  The  youngsters  say  they  are  fully  equipped.  Should  tlie 
anarchists  venture  an  attack  from  any  point,  they  would  find  a  warm  recep- 
tion. Well,  as  long  as  the  youngsters  are  in  their  barracks,  they  will  probably 
not  be  molested;  but,  if  they  appear  on  the  streets,  circumstances  might  be 
altered." 

The  Alarm  and  the  Arbeiter  Zeitung  were  more  than  mere  newspapers  to  the 
members  of  the  International  A.ssoclation;  they  were  the  organs  of  that  asso- 
ciation. The  members  looked  to  those  papers  for  orders  and  directions.  More 
especially  was  this  the  case  with  the  Arbeiter  Zeitung  and  its  German  readers. 
The  record  contains  many  evidences  of  this  fact.  The  70  or  80  armed  men 
who  assembled  in  the  basement  of  Greif's  Hall,  and  their  absent  confeder- 
ates, who  were  to  be  informed  of  their  conspiracy,  were  to  look  for  the  word 
"ruhe"  in  the  Arbeiter  Zeitung.  From  that  word  the  readers  were  to  learn 
when  the  social  revolution  had  come,  and  when  they  were  to  asspmble  for  con- 
flict. This  showed  that  they  were  in  the  habit  of  reading  that  paper  and  con- 
sulting it.  When  a  sppcial  meeting  of  the  armed  sections  was  desired,  they 
who  belonged  to  those  sections  found  the  signal-words  calling  them  together 
in  the  Arbeiter  Zeitung.  This  implied  that  they  were  readers  of  that  paper. 
The  70  or  80  men  just  referred  to  went  to  Greif's  Hall  because  they  saw  the 
summons  to  go  tliere  in  their  organ.  Some  of  Ihem  testify  that  they  went 
there  for  that  reason,  and  there  is  no  evidence  that  they  received  any  other 
notice  of  the  Monday  night  meeting  than  the  one  published  in  the  Arbeiter 
Zeitung.  The  assemblage  of  70  or  80  of  them  there  may  be  r^arded  as  proof 
that  70  or  80  of  them  read  the  paper  in  question  on  Sunday  and  Monday. 

Many  witnesses  in  this  case,  both  for  the  state  and  for  the  defense,  who  testify 
to  their  membersliip  in  the  International  Association,  testify  also  to  the  fact 
that  they  were  in  the  habit  of  reading  one  or  the  other  of  the  two  organs  here 
referred  to.  Waller,  a  member  of  the  Lehr  und  Wehr  Verein,  who  presided 
at  the  gathering  in  tiie  basement  of  Greif  s  Hall,  and  who  was  armed  with  a 
revolver  at  the  Haymarket  on  Tuesday  night,  says  that  he  saw  the  word  "  ruhe" 
in  the  Arbeiter  Zeitung  at  6  o'clock  Tuesday  afternoon  in  a  saloon  on  Mil- 
waukee avenue,  and  that  on  Monday  he  saw  the  words  "  Y. — Komme  Montag 
Abend"  in  the  same  paper.  When  Li ngg  desired  to  explain  to  Seliger  the  dis- 
turbance that  was  expected  on  the  West  side,  he  went  to  the  Arbeiter  Zeitung, 
and  showed  the  word  "ruhe." 

Without  going  further  into  the  testimony,  we  think  the  jury  were  warranted 
In  believing  that  most  of  the  editorials  in  thos^  papers,  which  were  generally 
in  the  form  of  appeals  or  addresses  to  the  workingmen,  were  read  at  least  by 
those  of  the  workingmen  who  belonged  to  the  groups  lierein  mentioned.  More 
especially  were  these  organs  consulted  during  the  excitement  of  the  eight-honr 
movement,  when  information  as  to  the  progress  of  tltat  movement  was  eagerly 
■ought  after  among  the  classes  affected  by  it. 

As  already  stated,  the  weight  of  the  evidence  is  in  favor  of  the  conclusion 
that  Degan  was  killed  by  some  member  of  the  International  Association.  It 
was  for  the  jury  to  say  how  far  that  fatal  result  may  liave  been  bronght  about 
through  the  influence  of  the  ntterances  pat  forth  by  the  organs  here  desig- 
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Dated.  A3  late  as  Tuesday  afternoon  Spies  said  to  the  workingmen,  in  an 
editor!^  in  his  paper,  proven  to  have  been  written  by  himself:  "Then  do  not 
delay  a  moment;  then,  people,  to  arms;  annihilation  to  the  beasts  in  human 
form  who  call  themselves  rulers."  As  late  as  Tuesday  afternoon,  Schwab 
said  to  the  workingmen,  in  an  editorial  in  the  same  paper,  proven  to  have 
been  written  by  himself:  "The  murderous  capitalistic  beats  have  become 
drunk  witli  t)ie  smoking  blood  of  laborers.  The  tiger  lies  ready  for  the  jump. 
His  eyes  sparkle  eager  for  murder.  Impatiently  he  whips  bis  tail,  and  the 
sinews  of  his  clutclies  are  drawn  tight.  Self-defense  causes  the  cry,  'To 
armsl  To  arms!'  If  you  do  not  defend  yonrseives,  you  will  be  torn  in  pieces, 
and  ground  by  the  animal's  teeth." 

"He  who  inflames  people's  minds,  and  induces  them  by  violent  means  to 
accomplisi)  an  illegal  object,  is  himself  a  rioter,  though  he  takes  no  part  in  the 
riot"  /ie^.  V.  S/ia^ye,  8  Cox,  Grim.  Cas.  288.  "One  is  responsible  for  what 
wrong  flows  directly  from  his  coiTuptintentions.  •  *  •  If  beset  in  motion 
the  physical  power  of  another,  he  is  liable  for  its  result.  If  he  contemplated 
the  result,  he  is  answerable,  though  it  is  produced  in  a  manner  he  did  not 
contemplate.  •  *  *  If  he  awoke  into  action  an  indiscriminate  power,  ha 
is  responsible.  If  he  gave  directions  vagu.ely  and  incautiously,  and  the  per- 
son receiving  them  acted  according  to  what  he  might  have  foreseen  would  be 
the  understanding,  he  is  responsible."  1  Bish.  Crim.  Law,  §  641.  We  con- 
ceive that  it  can  make  no  difference  whether  the  mind  is  afFected  by  inflamma- 
tory words,  addressed  to  the  reader  through  the  newspaper  organ  of  a  society 
to  which  he  belongs,  or  to  the  liearer  through  the  spoken  words  of  an  orator, 
whom  he  looks  up  to  as  a  representative  of  his  own  peculiar  class.  Queen  v. 
Most,  7  Q.  B.  Div.  244. 

It  was  a  question  for  the  jury  whether,  with  the  evidence  before  them,  the 
attack  upon  the  police  at  the  Haymarket  "was  so  connected  with  the  inflam- 
matory language  used  that  they  cannot  be  separated  by  time  or  other  cir- 
cumstances." 

We  do  not  wish  to  be  understood  as  deciding  that  the  influence  of  these 
publications,  in  bringing  about  the  crime  at  the  Haymarket,  could  be  consid- 
ered by  the  jury  if  they  were  the  only  evidence  of  encouragement  of  that  crime 
which  was  furnished  by  the  record.  We  only  hold  that  the  jury  were  at  lib- 
erty to  consider  the  publications  in  question  in  connection  with  all  the  other 
facts  and  circumstances  of  this  particular  case,  and  as  a  part  of  those  facts 
and  circumstances,  with  a  view  of  determining  whether  the  defendants,  who 
were  responsible  for  their  issuance,  did  or  did  not  belong  to  the  conspiracy 
now  under  consideration. 

It  has  already  been  stated  that  the  defendant  Schwab  was  present  at  the 
Haymarket  a  part  of  Tuesday  evening,  but  left  and  went  to  Deering,  where 
be  made  a  speech.  What  he  said  in  that  speech  is  not  disclosed  by  the  rec- 
ord. The  proof  shows  that  those  who  called  the  Haymarket  meeting  ex- 
pected an  attendance  of  25,000  workingmen  at  that  place.  As  matter  of 
fact,  only  about  2,000  came.  Several  thousand  had  assembled  at  Deering. 
That  Schwab  went  to  Deering,  and  there  addressed  some  of  the  workingmen 
who  were  expected  at  the  Haymarket,  but  failed  to  come,  would  in  no  wise 
lessen  his  responsibility  for  the  death  of  Degan,  if  his  acts  and  declarations, 
as  heretofore  and  hereafter  noticed,  helped  to  cause  that  death.  If  he  be- 
longed to  the  same  conspiracy  with  Degan's  murderer,  and  the  murder  of 
Degan  was  perpetrated  in  furtherance  of  that  conspiracy,  then  the  act  of  the 
murderer  was  his  act.  It  is  to  be  noted  that  he  did  not  go  to  Deering  until 
he  first  went  to  Haymarket,  and  had  a  consultation  with  one  or  more  of  the 
leaders  who  had  control  of  the  matters  at  the  latter  place.  But  a  further 
consideration  of  this  branch  of  the  case  will  be  postponed  for  the  present. 

Spies  spoke  to  the  crowd  at  the  Haymarket.  One  of  the  witnesses  says 
that,  in  his  speech,  he  dwelt  upon  the  occurrenoea  of  Mondaj  afternoon  at 
v.l2N.E.no.l6— 61 
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the  lumber-shovers'  meeting,  and  the  part  he  took  in  them,  and  then  "ad- 
vised the  using  of  violent  means  by  the  worMngmen  to  right  their  wrongs; 
that;  law  and  government  were  the  tools  of  the  wealthy  to  oppress  the  poor; 
that  the  ballot  was  no  way  in  which  to  right  their  wrongs;  that  by  physical 
force  was  the  only  way  in  which  they  could  light  their  wrongs."  The  fol- 
lowing is  another  portion  of  his  speech,  as  testified  to  by  u  witness  who 
heard  it:  "The  fight  is  going  on.  Now  is  the  chance  to  strike  for  the  exist- 
ence of  the  oppressed  classes.  The  oppressors  want  us  to  be  content.  They 
will  kiU  us.  Tlie  thought  of  liberty  which  inspired  your  sires  to  fight  for 
their  freedom  ought  to  animate  you  to-day.  The  day  is  not  far  distant  when 
we  will  resort  to  hanging  these  men.    [Applause,  and  cries  of  ■  Hang  them 

now.']    is  the  man  who  created  the  row  Monday,  and  he  must  be  held 

responsiblefor  the  murder  of  our  brothers.  [Cries  of  ■  Hang  him ! ']  Dont 
make  any  threats.  They  are  of  no  avail.  Whenever  you  get  ready  to  do  some- 
thing, do  it,  and  don't  make  any  threats  beforehand.  There  are  in  the  city 
to-day  between  forty  and  fifty  thousand  men  locked  out  because  they  refuse 
to  obey  the  supreme  will  or  dictation  of  a  small  number  of  men.  The  fami- 
lies of  25,000  or  80,000  men  are  starving  because  their  husbands  and  fathers 
are  not  men  enough  to  withstand  and  resist  the  dictation  of  a  few  thieves  on  a 
grand  scale  to  put  it  out  of  the  power  of  a  few  men  to  say  whether  they  should 
work  or  not.  Would  they  place  their  lives,  their  happiness,  everything,  out 
of  the  arbitrary  power  of  a  few  rascals?  *  *  *  To  say  whether  you  shall 
work  or  not,  you  place  your  lives,  your  happiness,  everything,  out  of  the  arbi- 
trary power  of  a  few  rascals,  who  have  been  raised  in  idleness  and  luxury  upon 
the  fruits  of  your  labor.  Will  you  stand  that?"  Still  another  witness  says: 
"He  talked  about  the  police,  the  blood-hounds  of  the  law,  shooting  down  six 
of  their  brothers,  and  he  said:  'When  you  g^  ready  to  do  somethiug,  do  it, 
and  don't  tell  anybody  you  are  going  to.'  •  *  '*  At  the  time  Mr.  Spies 
was  showing  them  how  the  officers  came  down  the  '  Black  Koad '  and  com- 
menced shooting  into  the  crowd  of  workingmen,  *  •  *  they  appeared 
very  much  excited  in  the  neighborhood  of  the  wagon,  and  in  the  neighborhood 
where  they  hallooed  out,  '  Let  us  hang  them  I ' " 

The  observations  hereafter  made  in  regard  to  the  speech  of  the  defendant 
Parsons,  and  its  effect,  apply  also  to  this  speech  of  the  defendant  Spies. 

The  evidence  thus  far  conmiented  upon,  in  reference  to  the  acts  and  deda- 
rations  of  the  defendants  Spies  and  Schwab,  is  such  that  the  jury  were  war- 
ranted in  finding  them  to  be  parties  to  the  conspiracy.  In  addition,  however, 
to  the  facts  and  circumstances  already  noticed,  there  was  other  testimony  in- 
troduced by  the  state  for  the  purpose  of  provingthat  the  defendants  Spies  and 
Schwab,  either  one  or  both  of  tliem,  gave  the  bomb  that  killed  Degan  into 
the  hands  of  the  person  who  threw  it,  and  aided  him  in  his  murderous  de- 
sign. 

Malvern  M.  Thompson  testifies  that  be  saw  Spies  and  Schwab  together  in 
Crane's  alley,  on  the  night  of  the  Haymarket  meeting,  and  heard  the  words 
"police"  and  "pistols"  uttered  in  a  conversation  between  them;  that  Spies 
said  to  Schwab,  "Do  you  think  one  is  enough,  or  hadn't  we  better  go  and  get 
more?"  That  they  came  out  of  the  alley,  and  walked  together  west  on  Ran- 
dolph street,  to  the  south-west  corner  of  Randolph  and  Halsted  streets,  where 
they  entered  the  thickest  of  a  crowd  of  about  25  men,  remaining  there  some 
three  minutes,  and  then  returning  to  Des  Plaines  street;  that  on  the  way  back, 
the  word  "police"  was  again  used,  and  Schwab  said  to  Spies,  "Now,  If  they 
come  we  will  give  it  to  them;"  that  upon  their  return,  Rudolph  Schnaubelt 
met  them  on  the  sidewalk  near  the  wagon,  and  Spies  handed  Schnaubelt 
something  which  the  latter  put  in  his  pocket  on  the  right-hand  side;  that 
Spies  then  mounted  the  wagon,  and  began  to  speak;  that  just  after  him 
Schnaubelt  also  mounted  the  wagon,  and  sat  upon  it  with  his  hands  in  his 
pockets  until  Fielden  began  to  apeak,  when  the  witness  left.    The  witness 
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did  not  know  what  it  was  that  was  handed  to  Schnaubelt,  but,  upon  the  as- 
Buniption  that  he  tells  the  truth,  it  was  evidently  something  chat  was  to  be 
used  against  a  body  of  policemen;  and,  as  a  bomb  with  a  projecting  fuse  is 
made  to  be  thrown  into  a  crowd  of  men,  the  jury,  looking  at  the  circumstances 
here  noted,  in  the  light  of  the  other  facts  and  circumstances  developed  by  the 
testimony  in  the  case,  were  warranted  in  believing  that  the  thing  given  to 
Schnaubelt  was  a  bomb.  Therefore  the  evidence  of  Thompson,  if  true,  tends 
very  strongly  to  convict  Spies  and  Schwab  of  aiding  and  abetting  the  crime 
of  the  Haymarket. 

Schwab  testiBes  that  while  he  was  in  the  Arbeiter  Zeitung  office  that  even- 
ing a  call  came  through  the  telephone  for  a  speaker  to  address  the  meeting  at 
Deering,  and  that  he  at  once  went  over  to  the  Haymarket  to  consult  with 
Spies  about  it;  that  he  failed  to  find  Spies,  and  did  not  see  him  or  talk  with 
him  at  all;  that  he  met  Schnaubelt,  his  brother-in-law,  and,  after  talking  with 
him  about  sending  a  speaker  to  Deering,  concluded  to  go  himself;  that  he 
thereupon  took  a  Randolph-street  car,  and  went  east  to  the  court-house,  there 
boarding  a  Clybourue-avenue  car  for  the  north. 

Tlie  testimony  in  regard  to  the  matters  about  which  Thompson  testifies  is 
very  conflicting.  There  is  much  that  tends  to  confirm  him,  and  much  that 
tends  to  contradict  him. 

(1)  As  to  the  Proof  Tending  to  Confirm  Thomp/ion.  It  is  established,  be- 
yond question,  that  Schwab  went  to  the  Haymarket  for  the  express  purpose 
of  seeing  Spies;  that  Schnaubelt  was  at  the  Haymarket  until  after  10  o'clock, 
and  was  on  the  wagon  with  Spies,  Parsons,  and  Fielden ;  that  Spies  did  walk 
in  company  with  somebody  from  the  wagon  westward  on  Randolph  street,  for 
the  avowed  purpose  of  finding  Parsons,  who  had  been  seen  before  8  o'clock 
at  the  corner  of  Randolph  and  Halsted  streets,  and  did  return  along  Ran- 
dolph street  to  the  wagon  in  company  with  the  same  person  who  started 
with  him.  The  statements  of  Owen  and  Heinemann,  and  of  Spies  and  Schwab 
themselves,  when  analyzed  and  compared,  show  that  Schwab  was  at  the  Hay- 
market that  evening  for  at  least  half  an  hour,  and  that  Spies  was  there  at 
the  same  time.  Other  testimony  shows  that  Schnaubelt  was  there  at  the 
same  time.  Thompson  is  confirmed  in  many  particulars.  He  says  that 
"Schwab  came  rushing  along  DesPlaines  street  iii  a  great  hurry."  Owen 
also  says:  "Schwab  came  up,  and  almost  run  into  the  mayor  before  he  saw 
him. "  Thompson  says  that  just  after  seeing  Scliwab  he  crossed  to  the  east  side 
of  Des  Plaines  street;  went  north  towards  Lake  street;  then  returned  south- 
ward; saw  Spies  get  on  the  wagon,  and  heard  him  ask  if  Parsons  was  pres- 
ent; then,  while  he  was  standing  at  the  entrance  to  the  alley,  saw  Spies,  after 
his  descent  from  the  wagon,  go  with  Schwab  for  a  few  moments  into  the 
alley,  etc.  Owen  says  that  when  Schwab  saw  the  mayor  at  the  corner  of  Des 
Plaines  and  Randolph  streets,  he  "immediately  upon  that  turned  about,  and 
went  noith  on  Des  Plaines  street."  It  thus  appears  that  Schwab  was  seen 
going  in  the  direction  of  the  alley,  where  Thompson  claims  to  have  seen  the 
meeting  between  him  and  'Spies,  and  about  the  time  when  that  meeting  is 
claimed  to  have  been  witnessed.  Schwab  says  himself  that  he  "went  across 
Randolph  street;  and  north  of  Randolph,  on  Des  Plaines,  I  met  my  brother- 
in-law,  Rudolph  Schnaubelt."  Cosgrove  says:  "I  saw  Mr.  Schwab  there  be- 
fore the  meeting  began.  I  seen  him  there  just  after  the  time  Mr.  Spies  re- 
turned. *  *  *  The  first  time  I  saw  him  was  about  forty  feet  south  of 
Randolph,  on  Des  Plaines  street,  on  the  west  side  of  the  street.  The  last  time 
I  saw  liim  was  at  the  wagon.  It  was  about  half  past  eight."  McKeough 
says:  "I  saw  Schwab  on  the  wagon  in  the  early  part  of  the  evening  and  a 
man  named  Schnaubelt.  •  •  •  Spies  started  away  then,  and  Oflicer  Meyers 
and  I  followed  him  as  far  as  the  corner.  There  w.as  a  man  with  him,  who  I 
think  was  Schwab.  I  saw  Schwab  there  in  the  early  part  of  the  evening.  I 
lost  sight  of  him  finally,  somewheres  in  the  vicinity  of  half  past  8  o'clock. 
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After  that  I  did  not  see  him  nt  all  daring  the  entire  evening.  *  *  *  He 
got  on  the  wagon,  I  think,  before  the  meeting  started,  and  tapped  Mr.  Spies 
on  the  shoulder,  and  said  something  to  him.  /  saw  him  at  the  tide  of  the 
toagon,  talking  to  Spies."  Freeman,  a  reporter,  also  says  tliat  he  tbouglit  be 
saw  Schwab  on  the  wagon.  The  person  who  thus  spoke  to  Spies  and  who 
was  SchwHb  according  to  McKeough's  evidence,  is  said  by  Spies  to  have  been 
one  Schroeder.  Spies  also  says  that  the  man  who  started  away  with  him  to 
the  corner  of  Des  Plaines  and  Bandolph  streets  was  Schnaubelt.  As  Mc- 
Keough  speaks  of  seeing  Schnaubelt  on  the  wagon,  he  must  have  known  him, 
and  he  does  not  refer  to  Schnaubelt  as  being  with  Spies  when  the  latter  went 
off  to  the  west. 

The  south  end  of  the  wagon  was  only  a  few  feet  from  the  alley;  and  if 
Schwab  and  Spies  did  step  Into  the  alley,  and  utter  a  few  words,  which  Thomp- 
son claims  to  have  heard,  it  could  all  have  been  done  in  a  few  seconds  before  they 
started  towards  Randolph  street.  The  utterance  of  the  words  "pistols"  and 
"police"  at  that  time,  and  under  those  circumstances,  was  natural,  as  Schwab 
had  just  passed  the  Des  Plaines  street  station,  and  he  must  have  seen  what 
Said,  one  of  the  witnesses  for  the  defense,  says  that  he  saw  at  about  a  quarter 
before  8  o'clock,  namely,  "three  patrol  wagons,  manned  with  police,  and  about 
100  to  150  men  drawn  up  in  the  rear  of  ihe  patrol  w.igons  on  Waldo  place." 
That  tills  created  such  an  excitement  among  those  interested  in  tlie  Hayniar- 
ket  meeting  as  would  liave  given  rise  to  the  expressions  which  Thompson 
claims  to  have  heard,  is  manifest  from  the  language  used  by  Spies  and  Par- 
sons in  their  speeches.  The  conversation  between  Spies  and  Schwab,  a.^ 
sworn  to  by  Thompson,  would  indicate  a  knowledge  of  the  place  where  bombs 
were  to  be  had.  Schwab  belonged  to  the  same  North  side  group  engaged  in 
arming  for  May  1st,  to  which  Seliger  and  Lingg  belonged.  Seliger,  one  of 
the  bomb-makers,  was  a  member  of  the  central, or  general  committee,  wliioh 
held  its  meetings  every  two  weeks  in  the  library  room  in  the  rear  of  Schwab's 
office  at  the  Arbeiter  Zeitung  building.  Schwab  says  that  he  started  from  his 
house,  Ko.  51  Florimond  street,  to  his  office  «n  Tuesday  night  at  20  minutes 
before  8.  At  that  time  Lingg  and  Seliger  were  preparing  to  leave  442  Sedg- 
wick street,  to  take  the  bombs  to  Neff's  Hall.  The  remark,  "Novo,  we  will 
give  it  to  them,"  would  imply  that,  if  Spies  and  Schwab  gave  Schnaubelt  a 
bomb,  they  obtained  it  from  some  one  among  the  25  men,  into  whose  midst 
they  went  at  the  corner  of  Halsted  and  Randolph  streets.  The  most  direct 
route  to  the  Haymarket  from  No.  58  Clybourne  avenue  is  south  on  Larrabee 
street  to  Chicago  avenue;  west  on  Chicago  avenue  to  Halsted  street.  It  is 
proven  in  this  record  that  on  Tuesday  night  a  patrol  wagon  went  from  the  cor- 
ner of  North  avenue  and  Larrabee  street — a  point  con.siderably  north  of  58 
Clybourne  avenue — to  t>ie  Haymarket  in  eight  minutes  by  the  route  here  in- 
dicated. From  the  precautions  wliich  the  record  shows  to  have  been  necessary 
in  the  handling  of  these  bombs,  they  could  not  have  been  handled  safely  and  com- 
fortably on  a  streetcar  without  attracting  attention.  If  they  hitd  been  brought 
in  a  wagon  of  any  kind,  or  by  a  person  on  foot  from  Neff's  Hall  to  the  Hay- 
market along  the  route  traveled  by  the  patrol  wagon,  one  of  the  corners  of 
Halsted  and  Randolph  streets  would  have  been  a  very  natural  place  to  lo<rfc 
for  them.  There  is  evidence  in  the  record  tending  to  show  that  several  of 
Lingg's  assistants  in  the  matter  of  making  bombs  were  at  the  Haymarket 
meeting. 

(2)  AatotTie  Proof  Tending  to  Contradict  Thompson.  Spies  and  Schwab 
both  swear  that  they  not  only  did  not  talk  together  or  walk  together  at  the 
Haymarket  meeting,  but  that  they  did  not  see  each  other  on  that  evening. 
Henry  W.  Spies  also  contradicts  Thompson,  but  we  regard  his  evidence  as 
seriously  weakened  by  his  cross-examination.  He  testifies  upon  his  direct 
examination  as  follows:  "While  the  speaking  was  going  on  I  was  standing 
along-side  of  the  wagon.    *    *    *    I  stood  there  during  the  entire  meeting. 
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*  *  *  I  saw  Fidden  getting  ofF  at  the  back  of  the  wagon.  I  told  my 
brother  (August  Spies,  the  defendant)  to  get  off,  and  reached  my  hand  over 
to  help  him  jump.  He  took  mj  liand.  *  *  *  Just  at  that  time  the  ex* 
plosion  took  place.  *  *  *  As  he  jumped,  somebody  jumped  behind  him 
with  a  weapon  right  by  his'baok,  and  I  grabbed  it,  and,  in  warding  off  the 
pistol  from  my  brother,  J  was  shot."  On  his  cross-examination,  he  says: 
"On  the  sixth  of  May  I  was  arrested  at  my  house  by  Officers  Whalen  and 
Lowenstein.  I  told  them  that,  when  the  bomb  exploded,  I  was  at  Zepf  s 
Hall,  walked  out,  and  was  shot  in  the  door.  I  told  them  that  J  was  not  at 
the  Haymarket  from  beginning  to  end.  That  was  not  true  when  I  told  it  to 
them.  Hied  to  them.  *  *  *  I  also  said  that  I  did  not  see  my  brother  that 
evening  until  he  called  at  the  house,  and  asked  me  if  I  had  a  good  physician. 
I  now  state  that  what  I  then  said  about  that  was  not  the  truth."  Bichter 
says  that  he  was  standing  at  about  the  middle  of  the  mouth  of  the  alley,  and 
saw  Spies  on  the  wagon,  when  he  asked,  "Is  Parsons  here?"  but  did  not  see 
him  go  into  the  alley  after  he  descended  from  the  wagon.  He  says,  however, 
that  he  did  not  notice  on  which  side  of  the  wagon  Spies  alighted,  nor  in  what 
direction  he  went  after  leaving  the  wagon.  Lindinger  says  that  he  did  not 
see  Spies  or  Schwab  enter  the  alley,  but  he  also  says  that,  after  Spies  called 
for  Parsons,  he  descended  from  the  wagon  on  the  north  side,  and  "I  didn't 
follow  him  only  until  he  was  down  off  the  wagon."  So  with  Liebel.  Ho 
says  that  he  did  not  see  Spies  enter  the  alley.  But  he  also  says  that  he  did 
not  see  in  what  direction  or  where  Spies  went  after  he  left  the  wagon.  Sahl's 
testimony  tends  more  strongly  to  contradict  Thompson  than  that  of  the  other 
witnesses.  He  says  that  he  knew  Spies  and  Schwab,  and  had  heard  them 
speak  at  Greif's  Hall  and  Zepf's  Hall;  that  he  saw  Spies  on  the  wagon,  and 
heard  him  ask  for  Parsons;  that  Spies,  after  he  came  down  from  the  wagon, 
passed  witness  in  company  with  two  or  three  other  persons,  and  that  Schwab 
was  not  one  of  them.  Sahl  was  at  that  time  in  the  middle  of  the  street,  in  a 
south-westerly  direction  from  the  wagon,  in  the  crowd  of  persons  standing 
there.  Thompson's  testimony  is  positive  in  its  character,  and  he  is  unim- 
peacbed  as  a  witness,  while  that  of  the  defense  upon  this  subject  is,  for  the 
most  part,  negative  in  character. 

The  jury  had  a  right  to  consider  the  evidence  of  Spies  and  Scliwab  in  the 
light  of  the  facts  that  they  were  both  on  trial  for  murder,  and  that  their  state- 
ments on  the  stand  were  inconsistent  with,  and  contradictory  of,  previous 
declarations  made  by  them.    1  Greenl.  £v.  §  49,  note. 

The  prosecution  introduced  a  witness  by  the  name  of  Harry  L.  Gilmer.  If 
the  testimony  of  this  witness  is  time,  there  is  no  doubt  but  that  the  defendant 
Spies  is  guilty  of  the  murder  of  Degan.  He  swears  that  Spies  struck  a  match 
and  lighted  the  fuse  of  a  bomb  in  tiie  hand  of  Rudolph  Schnaubelt,  and  that 
Schnaubelt  at  once,  as  soon  as  Spies  had  applied  the  match,  threw  the  bomb 
into  the  midst  of  the  police.  Gilmer  says  that  he  cafne  to  the  Haymarket 
meeting  at  about  a  quarter  before  10  o'clock;  that  he  had  been  on  the  South 
side,  and  was  going  to  his  home  on  the  West  side,  and  stopped  at  tlie  meeting 
<m  his  way;  that  he  went  up  from  Bandolph  street  on  the  east  side  of  Des 
Flaines  while  Fiehlen  was  speaking,  and  stood  between  the  lamp-post  on  the 
south-east  corner  of  the  alley  and  Des  Plaines  street,  and  the  wagon,  near  the 
east  end  of  the  wagon;  that  he  stepped  back  into  the  alley  on  the  north  side 
thereof,  and  noticed  some  parties  opposite  him  on  the  south  side  of  the  alley, 
who  were  talking  in  German,  and  whose  conversation  he  did  not  understand; 
that  he  heard  some  on  the  edge  of  the  sidewalk  say,  "Here  come  the  police," 
and  then  there  was  a  rush  as  if  to  see  the  police  as  they  were  coming  up; 
that  a  man  came  from  the  wagon  to  the  parties  on  the  south  side  of  the  alley, 
and  "lit  a  match,  and  touched  it  off, — something  or  other;  the  fuse  com- 
menced to  fizzle,  and  he  gave  a  couple  of  steps  forward  and  tossed  it  over  into 
the  street.    «    *    «    The  man  that  lit  the  match  came  on  this  side  of  him. 
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and  the  two  or  three  of  them  stood  together,  and  he  turned  around  with  it  in 
his  band,"  etc.  The  witness  stated  that  he  did  not  know  the  name  of  the  man 
who  threw  the  bomb,  but  knevf  him  by  sight,  as  he  had  seen  him  several  times 
at  meetings  at  different  places  in  the  city.  When  shown  a  photograph  of 
Sclinaubelt,  he  said:  "1  say,  that  is  the  man  that'  threw  the  bomb  out  of  the 
alley. "  When  asked  who  the  man  was  that  came  from  the  wagon  towards 
the  group  referred  to  and  lighted  the  match,  he  pointed  to  the  defendant  Spies, 
and  said,  "That  is  the  man  right  there."  The  defense  have  proven  that  a 
match  was  liglited  in  the  alley  at  this  time,  but  claim  that  it  was  struck  by  a 
laborer  in  order  to  light  his  pipe. 

The  defense  introduced  nine  witnesses,  living  in  Chicago,  for  the  purpose 
of  impeaching  Gilmer.  The  prosecution  introduced  eight  witnesses  from 
Iowa,  where  Gilmer  lived  from  1870  to  1879,  and  ten  witnesses  from  Chicago, 
where  he  lived  from  1879  to  1886,  to  sustain  his  reputation  for  truth  and  ve- 
racity. Before  a  witness  can  say  that  he  will  not  believe  a  man  under  oath, 
he  must  first  swear  that  he  knows  that  man's  reputation  for  truth  and  verac- 
ity among  his  neiglibors,  and  that  sucli  reputation  is  bad.  The  unwflling- 
ness  to  believe  under  oatli  must  follow  from  and  be  based  upon  two  facts: 
First,  the  fact  that  the  witness  knows  the  reputation  for  truth  and  veracity 
among  the  man's  neighbors;  ser.oTid,  the  fact  that  such  reputation  is  bad.  As 
the  reputation  must  be  bad,  before  it  can  be  known  to  be  bad,  the  most  ma- 
terial fact  to  be  proved  is  that  such  reputation  is  bad.  What  a  man's  repu- 
tation is,  is  a  fact  to  be  proved  just  as  any  other  fact.  Wiiere,  as  here,  18 
witnesses  of  standing  and  credibility  swear  that  a  man's  reputation  is  good, 
while  9  of  equal  standing  and  credibility  swear  that  it  is  bad,  the  jury  must 
determine  for  tliemselves  whether  they  will  believe  the  18  men  or  the  9  men. 

Other  testimony  introduced  to  discredit  Gilmer  was  intended  to  establish — 
First,  that  the  bomb  was  not  thrown  from  the  point  from  which  Gilmer  said 
it  was  thrown;  second,  that  Spies  was  just  getting  off  the  wagon  when  the 
explosion  occurred,  and  therefore  could  not  have  been  in  the  alley  lighting  a 
match. 

A  witness  by  the  name  of  Bernett  swore  that  he  saw  the  bomb  thrown, 
and  that  the  man  who  threw  it  stood  right  in  front  of  him,  and  threw  the 
bomb  towards  the  north-west.  Des  Plaines  street  between  the  sidewalks  is 
48  feet  6  inclies  wide.  The  bomb  fell  "on  the  west  side  of  Des  Plaines  street, 
slightly  north  from  the  south  line  of  the  alley"  extended.  The  testimony 
of  Bernett  does  not  cast  much  light  upon  the  subject  either  as  to  the  person 
who  threw  the  bomb,  or  as  to  the  point  from  which  it  was  thrown.  When 
shown  the  photograph  of  Schnaubelt,  and  asked  if  that  was  the  man  who 
threw  the  bomb,  be  says:  "I  guess  not.  I  never  could  recognize  anybody." 
He  says  that  the  man  who  threw  the  bomb  had  his  back  turned  towards  him, 
and  that  he  could  not  describe  him,  and  would  not  know  him  if  he  saw  him. 
As  to  the  place  where  he  stood  when  the  bomb  was  thrown,  he  placed  it  at 
one  time  10  or  15  feet  south  of  the  alley,  at  another  38  feet  south  of  the  all^, 
and  at  another  45  feet  south  of  the  alley. 

The  testimony  of  the  witnesses  differs  very  greatly  as  to  the  point  with 
reference  to  the  alley  from  which  the  bomb  ascended  into  the  air  before  it 
feU.  One  witness  says  it  came  from  a,point  north  of  the  alley;  another  that 
it  came  from  a  point  five  or  six  feet  south  of  the  comer  of  the  alley;  others 
fix  the  point  at  various  distances  south  of  the  alley,  varying  from  five  to  forty- 
five  feet.  Witnesses  for  the  defense,  identified  mostly  with  the  International 
organization,  and  from  whose  midst  the  sl'ots  fired  at  the  police  must  have 
come,  place  the  point  from  which  the  bomb  was  thrown  at  the  greatest  dis- 
tance south  of  the  point  where  Gilmer  fixes  it.  Heinemann,  the  reporter,  a 
witness  whose  testimony  is  favorably  quoted  by  both  sides,  says  that  he  was 
48  feet  south  of  the  alley  on  the  east  sidewalk  of  Des  Plaines  street  when  the 
bomb  exploded,  and  that  he  saw  the  bomb,  or  the  burning  fuse,  rise  out  of 
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the  crowd  from  "very  nearly  the  south-east  corner  of  the  alley,"  and  "fall 
among  the  police. "  This  is  just  about  the  place  from  which  Gilmer  says  that  it 
ascended. 

When  the  police  halted,  and  the  captain  gave  the  order  to  disperse,  they 
were  very  near  the  south  end  of  the  wagon.  The  main  body  was  on  a  line 
with  the  mouth  of  the  alley,  which  was  11  feet  wide.  Bonfield  says:  "The 
front  rank  of  the  fli-st  division  was  near  up  to  the  north  line  of  the  alley." 
All  the  police  faced  towards  the  north,  and  were  standing  in  regular  fixed 
lines.  Several  of  the  officers  describe  the  course  of  the  bomb  through  the  air, 
as  seen  by  them  from  their  position  in  the  ranks.  It  could  not  have  been  seen 
by  them  in  the  manner  indicated  in  their  testimony  if  it  had  started  from  a 
point  as  far  south  as  that  sworn  to  by  Bemett  and  some  of  the  other  wit- 
nesses for  the  defense. 

The  defense  introduced  a  number  of  witnesses,  more  or  less  identified  with 
the  defendants  in  their  conspiracy  against  the  police,  and  who  stood  around 
the  wagon  during  the  evening,  for  the  purpose  of  showing  that  Spies  did  not 
go  into  the  alley  just  before  the  explosion.  The  testimony  is  negative  in  its 
character.  It  may  have  been  true  that  Spies  did  go  into  the  mouth  of  the 
alley  as  Gilmer  says,  and  yet  it  may  be  true  that  most  of  the  witnesses,  whose 
attention  was  naturally  directed  towards  the  approaching  columns  of  the  po- 
lice, may  not  have  seen  him  enter  the  alley.  The  defendant  Spies  swears 
that,  when  the  order  to  disperse  was  given,  he  was  still  on  the  wngon,  and 
that,  when  he  dismounted,  the  bomb  exploded  just  as  he  touched  the  side- 
walk. The  evidence  of  other  witnesses  for  the  defense  tends  to  confirm  this 
statement.  He  says  that,  after  the  explosion,  he  was  carried  northward  by 
the  pushing  crowd,  and  went  into  Zepf  s  Hall,  and  that  he  did  not  go  into 
the  alley,  nor  in  the  direction  of  the  alley.  But  Bonfield  swears  that,  after 
his  arrest.  Spies  claimed  to  have  gone,  after  the  explosion,  eastward  through 
Crane's  alley,  and  then  southward  therefrom  to  Bandolph  street.  Henry 
Spies  inquued  for  his  brother  at  Zepf's  Hall  just  after  the  explosion,  but  did 
not  find  him  there. 

To  further  contradict  Gilmer,  a  witness  was  examined  for  the  purpose  of 
showing  that  Schnaubelt  left  the  Haymarket  before  the  bomb  was  exploded. 
This  witness  was  August  Krueger,  the  orderly  sergeant  and  corresponding 
secretary  of  the  second  company  of  the  Lebr  und  "Wehr  Verein.  He  was  pres- 
ent at  the  Monday  night  meeting  of  the  armed  sections,  at  which  Schnaubelt 
was  also  present.  Krueger  states  that  he  saw  the  notice  of  the  Huyraarket 
meeting  in  the  Arbeiter  Zeitung,  and  went  there  about  9  o'clock,  and  re- 
mained until  10  o'clock;  that  about  10  o'clock  he  was  standing  on  the  west 
side  of  Des  Plaines  street,  about  30  or  40  feet  north  of  Randolph  street,  when 
Schnaubelt  came  towards  him  from  the  north-west;  that  he  had  seen  Schnau- 
belt before,  but  did  not  know  his  name;  that  Schnaubelt  proposed  to  him  to 
go  home;  that  he  walked  south  to  Bandolph  street  with  Schnaubelt,  then 
eastward  to  Clinton  street,  when  Schnaubelt  proceeded  on  eastward  on  Ban- 
dolph street,  while  he  went  north  on  Clinton  street,  thence  by  way  of  Milwaukee 
avenue  to  Engel's  house.  If  this  were  all  true,  Schnaubelt  may  have  re- 
tui-ned  and  entered  Crane's  alley  through  Its  opening  into  Bandolph  street. 
Erueger  stated,  after  he  was  arrested  on  May  6tb,  that  he  was  not  at  the  Hay- 
market  at  all  on  the  evening  of  May  4th,  and  upon  his  cross-examination  in 
this  case  he  admits  that  he  so  stated. 

There  is  a  mass  of  testimony  In  the  record  in  reference  to  the  statements 
made  by  Thompson  and  Gilmer.  Some  uf  this  testimony  sustains  those  state- 
ments, and  some  of  it  discredits  them.  Any  further  review  of  it  than  that 
which  has  already  been  made  will  be  impossible  in  this  opinion.  It  is  aiitR- 
cient  to  say  that  it  is  very  confiicting.  It  was  the  province  of  the  jury  to  pass 
upon  it.  They  had  the  right  to  consider  it  in  connection  with  ail  the  other 
facts  and  circumstances  in  the  case.    It  is  not  necessary  for  us  to  pass  any 
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opinion  upon  it,  as  we  think  there  is  ovidence  enough  in  the  record  to  sustain 
the  finding  of  the  jury  independently  of  the  testimony  given  by  Thompsoaand 
GUmer. 

Pielden.  On  Monday  evening  the  defendant  Fielden  was  making  a 
speech  to  some  wagon-makers  on  one  of  the  upper  floors  of  the  building  JSo. 
54  West  Lake  street,  while  the  armed  sections  were  concocting  their  conspir- 
acy in  the  basement  of  that  building.  The  proof  does  not  show,  however, 
that  he  was  present  at  the  meeting  in  the  basement,  or  took  part  in  the  orig- 
inal formation  of  the  Monday  night  conspiracy. 

A  conspiracy  may  be  described  in  general  terms  as  a  combination  of  two  or 
more  persons,  by  some  concerted  action,  to  accomplish  some  criminal  or  un- 
lawful purpose,  or  to  accomplish  some  purpose  not  in  itself  criminal  or  un- 
lawful, by  criminal  or  unlawful  means.  8  Greenl.  Ev.  §  89;  Heaps  v.  Dun- 
ham, 95  111.  583.  It  is  not  necessary,  however,  that  the  accused  should  have 
been  an  original  contriver  of  the  mischief,  "for  he  may  become  a  partaker  in 
it  by  joining  the  others  while  it  is  being  executed."  2  Bish.  Crim.  Law,  190. 
"If  he  concurs,  no  proof  of  agreement  to  concur  is  necessary.  *  •  *  As 
soon  as  the  union  of  wills  for  the  unlawful  purpose  is  perfected,  the  offense 
of  conspiracy  is  complete.  The  joint  assent  of  minds,  like  all  other  parts  of  a 
criminal  case,  may  be  establislied  as  an  inference  of  the  jury  from  the  other 
facts  proved;  in  other  words,  be  circumstantial  evidence."  2  Bish.  Crim. 
Law,  190,  and  note  7. 

Are  there  such  facts  and  circumstances  proven  in  this  case  as  would  war- 
rant a  jury  fn  finding  that  the  defendant  Fielden  became  a  partaker  in  the  con- 
spiracy planned  on  Monday  night  by  joining  those  who  were  engaged  in  its  exe- 
cution on  Tuesday  night?  He  says  that  he  liad  an  engagement  to  make  a  speech 
Tuesday  night  on  West  Twelfth  street,  but  that  he  saw  in  an  English  even- 
ing paper  a  call  to  the  members  of  the  American  group  to  meet  at  No.  107  Fifth 
avenue  on  important  business;  that  as  he  was  the  treasurer  of  that  group, 
and  had  its  funds  in  bts  hands,  be  canceled  his  engagement,  and  went  to  the 
meeting  so  called,  arriving  at  10  minutes  before  8.  It  was  held  in  the  office 
of  the  Arbeiter  Zeitung  newspaper,  and  has  already  been  referred  to.  Be- 
tween 8  and  9  o'clock  he  left  the  Arbeiter  Zeitung  building  and  went  over,  in 
company  with  Parsons  and  other  members  of  the  International  Rifles,  to  the 
Ilaymarket.  After  the  crowd  there  had  been  addressed  by  Spies  and  Parsons, 
the  defendant  Fielden  made  a  speech  from  the  wagon,  some  of  which  was  as 
follows: 

"There  are  premonitions  of  danger.  All  know.  The  press  say  the  anarch- 
ists will  sneak  away;  we  are  not  going  to.  If  we  continue  to  be  robbed,  it 
will  not  be  long  before  we  will  be  murdered.  There  is  no  security  for  the 
working  classes  under  the  present  social  system.  A  few  individuals  control 
the  means  of  living,  and  holding  the  workingmen  in  a  vise.  Everybody  does 
not  know.  Those  who  know  it  are  tired  of  it,  and  know  the  others  will  get 
tired  of  it,  too.  They  are  determined  to  end  it,  and  will  end  it,  too;  and  there 
is  no  power  in  the  land  that  will  prevent  them.  Congressman  Foran  said: 
'  The  laborer  can  get  nothing  from  legislation.'  He  also  said  that  the  laborers 
can  get  some  relief  from  their  present  condition  when  the  rich  man  knew  it 
was  unsafe  for  him  to  live  in  a  community  where  there  were  dissatisfled 
workingmen,  for  they  would  solve  the  labor  problem.  I  cUrn'tknow whether 
you  are  Democrats  or  Republicans ,  hut  whichever  you  are,  you  toorship  at  the  _ 
shrine  of  rebels.  John  Broton,  Jefferson,  Washington,  Patrick  Henry,  and ' 
Hopkins  said  to  the  people :  '  The  law  is  your  enemy.  We  are  rebels  against 
it.  The  law  is  only  framed  for  tliose  that  are  your  enslavers.'  [A  voice: 
'  That  is  true.']  Men  in  their  blind  rage  attacked  McCormick's  factory,  and 
were  shot  down  by  the  law  in  cold  blood  in  the  city  qf  Chicago,  in  the  pro- 
tection ofpropei-ty.  Those  men  were  going  to  do  some  damage  to  a  certain 
person's  interest,  who  was  a  large  property  owner;  therefore  the  lawcameto 
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his  defense.  And  when  McCormlck  undertook  to  do  some  injury  to  the  in- 
terest of  those  who  had  no  property,  the  law  also  came  to  his  defense,  and  not 
to  the  worklngman's  defense,  when  he,  Mr.  McCormlck,  attacked  him  and 
his  living.  [Cries  of  '  No.']  There  is  the  difference.  The  law  makes  no 
distinctions.  A  million  men  own  all  the  property  in  this  country.  TIte  law 
has  no  use  for  the  other  fifty-four  million.  [A  voice,  '  Bight  enough.']  You 
liave  nothing  more  to  do  with  the  law  except  to  lay  hands  on  it,  and  throttle 
it  until  it  makes  its  last  kick.  It  turns  your  brothers  out  on  the  wayside, 
and  has  degraded  them  until  they  have  lost  the  lasC  vestige  of  humanity,  and 
they  are  mere  things  and  animals.  Keep  your  eye  upon  it.  Throttle  it. 
Kill  it.  Stab  it.  Do  everything  you  can  to  wound  it,  to  impede  its  progress. 
Bemember,  before  trusting  them  to  do  any  thing  Jbr  yourself,  prepare  to  do 
it  for  yourself.  Don't  turn  over  your  husiness  to  anybody  else.  No  man  de- 
serves anything  unless  he  is  man  enough  to  make  an  effort  to  lift  himself 
from  oppression. " 

"Is  it  not  a  fact  that  we  have  no  choice  as  to  our  existence,  for  we  can't 
dictate  what  our  labor  is  worth?  He  that  has  to  obey  the  will  of  any  is  a 
slave.  Can  toe  do  anything  except  by  the  strong  arm  of  resistance?  Social- 
ists are  not  going  to  declare  war;  but  I  tell  you  war  has  been  declared  upon 
us,  and  I  ask  you  to  get  hold  of  anything  that  toill  Jielp  to  resist  the  on- 
slaught of  the  enemy  and  the  usurper.  The  skirmish  lines  have  met,  Peo- 
plehave  been  shot.  Men,  women,  and  children  have  not  been  spared  by  the 
capitalists  and  minions  of  private  capital.  It  had  no  mercy  to  you.  You 
are  called  upon  to  defend  yourselves,  your  lives,  your  future.  What  nuttters 
it  whether  you  Idll  yourselves  with  work  to  get  a  little  relief,  or  die  on  the 
l>attlefield  resisting  the  enemy?  What  is  the  difference?  Any  animal,  how- 
ever loathsome,  will  resist  when  stepped  upon.  Are  men  less  than  snails  or 
worms?  I  have  some  resistance  in  me.  I  know  that  yon  have,  tooi  You 
have  Iseen  robbed  and  you  will  be  starved  into  a  worse  condition." 

At  this  point  the  policemen  appeared  and  ordered  the  meeting  to  disperse,, 
as  has  alr«»dy  been  stated.  Witnesses  for  the  state  swear  that,  when  the  po- 
licemen were  approaching  the  alley,  either  Fielden,  or  some  one  with  him  on 
or  near  the  wagon,  used  the  following  language:  "Here  come  the  blood- 
bounds.  Do  your  duty,  men,  and  I'll  do  mine."  Witnesses  for  the  defense 
swear  that  no  such  words  were  spoken.  Whether  one  set  of  witnesses  or  tha 
other  told  the  truth  upon  this  subject  was  a  matter  for  the  jury  to  decide. 

There  is  evidence  of  a  very  distinct  and  positive  character  that  Fielden  shot 
at  the  police. 

Lieut.  Martin  Quinn  says:  "There  was  a  shot  fired  from  the  wagon  by 
the  man  that  was  speaking  at  that  time.    *    *    *    It  is  Mr.  Fielden  here. 

*  *  *  He  made  the  remark,  'We  are  peaceable,'  just  as  he  was  going^. 
down  off  of  the  wagon  onto  the  sidewalk;  *  *  *  and  just  as  Tie  was  goingi 
down  Tie  fired  right  wTiere  the  inspector  was,  and  Capt.  Ward  and  Lieut. 
Steele,"  etc. 

Officer  £rueger  says:    "He  [Fielden]  stood  at  the  south  end  of  the  wagoB. 

*  *  *  He  stepped  down  from  the  wagon,  and  passed  right  to  my  right  be- 
hind the  wagon,  and  in  al>out  a  moment  the  bomb  fell  behind  me.  Ttiea  I 
saw  a  pistol  in  his  hand,  and  it  exploded  twice.  I  am  certain  of  two  shots 
being  fired  by  that  gentleman,  [Fielden.]  I  stood  within  about  six  or  eight 
feet  of  the  wagon,  on  the  street  side  of  ft.  He  [Fielden]  passed  right  past 
me.  I  could  almost  have  touched  him  with  my  hand;  and  he  went  right  be- 
hind the  wagon  and  stepped  upon  the  sidewalk  when  the  bomb  exploded. 
Then  I  saw  him  have  a  pistol  in  his  hand,  and  he  fired  twice  to  my  recollec- 
tion. *  *  *  He  took  cover  behind  the  wagon.  He  covered  himself  with 
the  wagon  between  the  police  and  him.  I  then  returned  his  fire,  and  at  the 
same  instant  I  received  a  bullet  in  my  knee-cap.  He  fired  directly  at  the  col* 
umn  of  the  police,  and  he  fired  two  shots  from  there.  He  stooped  down  b»- 
hiad  ths  WBgMk." 
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L.  C.  Baumann,  a  policeman  of  Lieut.  Steele's  company,  says:  "I  was 
standing  north  of  that  alley  there;  I  should  judge  about  three  or  four  feet 
from  the  wagon.  *  *  m  f  saw  Mr.  Fieldm,  that  he  was  standing  on  the 
hind  wheel,  behind  the  hind  wheel  of  the  wagon,  and  had  a  revolver  in  his 
hand,  and  fired  off  a  shot.  He  was  standing  on  the  sidewalic  right  behind 
the  hind  wheel.  He  shot  from  east  to  west.  That  was  after  the  ea^losion  of 
the  bomb;  I  should  say  about  half  a  minute." 

Officer  Hanley  says:  "At  the  time  the  bomb  exploded  I  was  about  four  or 
Qve  feet  from  the  wagon.  I  was  facing  north.  I  noticed  the  man  that  was 
the  last  speaker.  Immediately  after  the  bomb  exploded  I  turned  my  face 
from  [to]  where  the  explosion  was,  and  I  looked  for  the  wagon  again,  and  I 
noticed  that  man  right  over  there  (referring  to  defendant  Pielden)  by  the 
wheel  of  the  wagon,  with  a  revolver,  right  behind,  Bring.  I  saw  one  shot  go, 
then  I  thought  it  was  time  to  draw  my  revolver,  and  just  as  I  got  my  revolver 
out  they  ruihedfor  the  alley  that  was  a  little  south  of  the  wagon.  Question. 
Who  rushed  into  the  alley?  Answer.  Well,  him  [Fielden]  and  about,  I 
really  should  Judge,  about  twenty  more.  They  kept  firing  about  fifteen  or 
tUKnty  shots  o^fter  they  started  to  run  in  the  alley." 

Officer  Splerling  says:  "I  was  facing  north  when  the  bomb  exploded.  I 
was  about  ten  or  twelve  feet  from  that  wagon  at  that  time.  /  saw  Mr. 
Fielden  get  off  of  the  uxigon  and  fire  one  shot.  He  was  standing  behind  the 
wagon  on  the  sidewalk." 

John  Wessler,  a  policeman  in  Lieut.  Bowler's  company,  testified:  "The 
wagon  stood  next  to  the  curb,  lengthwise,  and  at  the  middle  of  the  south  end 
of  the  wagon  Mr.  Fielden  stood  there,  and  I  noticed  before  I  got  there  a  man 
who  would  not  stand  up,  and  he  would  shoot  into  the  police,  and  get  down 
hehind  the  wJied ;  •  ♦  •  and  I  went  and  saw  that  Mr.  Fielden  was  there, 
and  be  got  up  a  second  time,  and  shot  into  the  police." 

Fielden  swears  that  he  not  only  fired  no  shots  on  Tuesday  evening,  but  that 
he  had  no  revolver,  and  never  carried  one  in  his  life.  It  was  for  the  jury  to 
determine  whether  he  told  the  truth  or  not.  They  had  a  right  to  consider 
that  he  was  on  trial  for  murder,  and  that  for  more  than  a  year  prior  to  the 
Haymarket  meeting  he  had  not  only  been  urging  others  to  arm  themselves, 
but  himself  belong«i  to  the  armed  section  of  the  American  group,  otherwise 
known  as  the  International  Rifles. 

Besides  Fielden,  six  witnesses  were  produced  by  the  defense,  who  a  wore 
that  they  did  not  see  any  shots  lired  by  Fielden. 

If  there  was  a  bias  against  the  defendant  Fielden  on  the  part  of  the  police- 
men testifying  for  the  state,  there  was  just  as  much  of  a  bias  in  bis  favor  on 
the  part  of  those  testifying  for  the  defense.  Here  is  a  conflict  of  testimony. 
Six  men  swear  that  they  saw  pistol  shots  fired  by  the  defendant  Fielden;  six 
Other  men  swear  that  they  did  not  see  such  shots  fired.  The  jury  saw  the 
witnesses,  and  heard  them  testify,  and  marked  their  manner  and  bearing  on 
the  stand.  It  was  theii-  special  province  to  determine  whether  the  witnesses 
for  the  accused  or  for  the  people  told  the  truth.  It  is  true  tliat  D^^gan  was 
killed  by  the  bomb  that  was  thrown,  and  not  by  the  shots  that  were  fired. 
But  the  attack  at  the  Haymarket  was  a  joint  attack  made  by  a  number  of 
persons,  with  two  different  kinds  of  weapons,  in  purouance  of  a  previously 
arranged  conspiracy.  When  Fielden  lent  himself  to  the  execution  of  that 
conspiracy  by  participating  in  the  joint  attack,  he  was  just  as  guilty  of  the 
murder  of  Deg^n  by  reason  of  firing  his  pistol  as  though  he  had  tlirown  the 
bomb.  If  the  man  who  threw  the  bomb,  and  the  20  men  whom  Officer  Han- 
ley  saw  running  into  the  alley,  had  stood  up  together,  and  one  had  thrown  his 
bomb,  and  the  others  had  fired  their  shots,  all  at  the  same  time,  into  the  ranks 
of  the  police,  and  one  of  the  policeman  had  at  once  fallen  dead,  would  not 
«ach  of  the  20  men  have  been  as  responsible  as  the  bomb-thrower  for  the 
death  of  the  man  killed,  whether  sucli  death  was  caused  by  the  bomb  or  by 
the  shots?    All  had  the  murderous  intent.    All  were  uBinj(  deadly  weapons 
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in  pursuance  of  a  common  design  to  destroy  life.  The  conduct  of  Fielden  at 
the  Haymarket,  considered  in  connection  'with  his  acts  prior  thereto,  and  with 
all  the  other  facts  herein  set  forth,  certainly  warranted  the  jury  in  finding 
that  he  was  one  of  the  conspirators. 

Parsons.  What  are  the  facts  in  regard  to  the  connection  of  the  defendant 
Parsons  with  the  Haymarket  meeting?  The  call  to  the  American  group  to 
meet  at  lialf  past  7  o'clock  at  the  Arbeiter  Zeitung  ofSce,  on  Tuesday  even- 
ing, was  published  by  the  defendant  Parsons.  The  notice,  which  has  already 
been  referred  to,  was  inserted  by  him  in  the  Evening  News,  and  the  original 
manuscript  from  which  it  was  printed  was  in  bis  handwriting.  He  was  seen 
by  several  witnesses  at  the  Haymarket  on  tlie  corner  of  Randolph  and  Hal- 
sted  streets  before  8  o'clock,  and  before  he  appeared  at  the  gathering  of  the 
group  he  had  called  together  at  107  Fifth  avenue.  From  the  latter  place  he 
went  in  company  with  Fielden,  Snyder,  and  others  to  the  speakers'  wagon, 
on  Des  Flaines  street,  and  made  a  speech  to  the  crowd  there  gathered. 

The  witness  Allen,  who  heard  his  speech,  says:  "About  the  only  thing  that 
I  could  quote  exact  was  that  at  one  time  he  said:  ■  What  good  are  these  strikes 
going  to  do?  Do  you  think  that  anything  will  be  accomplished  by  them?  Do 
you  think  the  workingmen  are  going  to  gain  their  point?  No;  no;  they  will 
not.  The  result  of  them  will  be  that  you  will  have  to  go  back  to  work  for 
less  money  thairyou  are  getting.'  That  is  his  language,  in  effect.  *  «  * 
At  one  time  he  mentioned  the  name  of  Jay  Gould.  There  were  cries  from  the 
crowd:  'Hang  Jay  Gould;  throw  him  into  the  lake;'  and  so  on.  He  said: 
•No;  no;  that  would  not  do  any  good.  If  you  would  hang  Jay  Gould  now, 
there  would  be  another,  and  perhaps  a  hundred,  up  to-morrow.  It  don't  do 
any  good  to  hang  one  man.  You  have  to  kill  them  all,  or  get  rid  of  them 
all.'  Then  he  went  on  to  say  that  it  was  not  the  individual  always,  but  the 
system ;  that  the  government  should  be  destroyed.  It  was  the  wrong  govern- 
ment, and  these  people  who  supported  it  had  to  be  destroyed  en  masse.  The 
temper  of  the  crowd  was  extremely  turbulent,  especially  after  that  speech  hef 
made  about  the  workingmen  not  gaining  anything  by  the  strike.  *  •  * 
The  crowd  seemed  to  me  to  be  thoroughly  in  sympathy  with  the  speaker,  and 
applauded  almost  every  utteranca" 

Tuttle  says:  "The  crowd  that  was  enthusiastic  was  near  the  wagon,  or 
around  it,  and  some  were  on  the  north  side  of  the  wagon.  The  same  parties 
who  had  spoken  when  he  referred  to  Gould,  I  think  the  same,  one  of  them, 
anyway;  because  I  had  my  eye  on  him  for  two  or  three  minutes, — two  min- 
utes, I  should  say.  I  think  I  could  describe  the  man,  and  would  know  if  I 
saw  him.  He  stuck  up  his  hand  like  that,  [illustrating,]  with  a  revolver  in  it, 
and  said, '  We  will  shoot  the  devils,'  or  some  such  expression.  And  I  saw  two 
others  sticking  up  their  hands  near  to  him,  who  made  similar  expressions,  and 
had  what  I  took  to  be  at  that  time  revolvers.  But  this  one  man  I  speak  of,  I 
took  particular  notice  of  him,  and  remember  his  appearance,  and  saw  his  re>> 
volver  very  plainly  in  his  right  hand ;  and  he  grasped  it  about  the  center  of  the 
weapon,  and  stuck  it  up  in  front  of  the  speaker." 

Cosgrove  says  that  Parsons  talked  of  the  police  and  capitalists  and  militia 
and  Pinkertons.  He  said  he  was  down  in  the  Hocking  valley  region,  and 
said  they  were  only  getting  24  cents  a  day,  and  that  was  less  than  Chinamen, 
and  he  said,  "My  Mends,  you  will  be  worse  than  Chinamen,  if  you  don't  arm 
yourselves,"  and  he  said  they  would  be  held  responsible  for  the  blood  that 
would  flow  in  the  near  future. 

McKeough  testifles:  "Parsons,  among  other  things,  said:  <  I  am  a  tenant, 
and  I  pay  rent  to  a  landlord.  *  *  •  The  landlord  pays  taxes.  The  taxes 
pay  the  sherifF,  the  police,  the  Finkerton  knights,  and  the  militia  that  are  on 
duty  out  at  the  barracks,  who  are  ready  to  shoot  you  down  when  you  are 
looking  for  your  rights.  I  am  a  socialist  from  the  top  of  my  head  to  the  soles 
of  my  feet,  and  I  will  express  my  sentiments  if  I  die  before  morning.'    He 
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said  that  v«ry  strongly,  aitd  made  a  great  comniotion.  That  seemed  to  kind 
of  cHtcIi  the  crowd  in  the  neighborhood  of  the  wagon,  and  they  let  out  a  great 
cheer.  *  •  •  i  went  to  the  outer  edge  of  the  crowd.  *  •  •  The  next 
remark  I  beard  Mr.  Parsons  saj,  taking  off  his  hat  in  one  band,  said  be: 
'To  arms!  to  arms  1  to  arms!'  three  times  distinctly." 

English  says:  "Spies,  I  think,  spoke  fifteen  or  twenty  minates.  «  *  * 
Well,  now,  liere  is  an  abstract  of  Parsons,  and  I  can't  give  the  exact  language 
when  he  first  started  off.  It  Wits  about  the  workingmen;  that  the  remedy  for 
their  wrongs  was  in  socialism.  He  said  without  them  they  would  soon  become 
Chinamen.  He  said:  '  It  is  time  to  raise  a  note  of  warning.  There  is  noth- 
ing in  the  eigbt-hour  movement  to  excite'  the  capitalist.  Don't  you  know 
that  the  military  are  under  arms,  and  a  Catling  gun  is  ready  to  mow  yoa 
down?  Was  this  Germany  or  Bussia  or  Spttin?  [A  voice,  "It  looks  like 
it."3  Whenever  you  make  a  demand  for  eight-hours'  pay,  an  increase  of  pay, 
the  militia  and  the  deputy -sheriffs  and  the  Finkerton  men  are  called  out,  and 
you  are  shot  and  clubbed  and  murdered  in  the  streets.  I  am  not  here  for  the 
purpose  of  inciting  anybody,  but  to  speak  out,— to  tell  the  facts  as  they  ex- 
ist,— even  though  it  shall  cost  me  my  life  before  morning.'  Then  be  went 
on  to  tell  about  the  Cincinnati  demonstration,  and  about  the  rifle  guard  being 
needed.  There  is  another  part  of  it  here:  '  It  behooves  you,  as  you  love  your 
wife  and  children,  if  you  don't  want  to  see  them  perish  with  hunger,  killed, 
or  cut  down  like  dogs  on  the  street,  Americans,  in  the  interest  of  your  liberty 
and  your  independence,  to  arm,  arm  yourselves.'  " 

Simonson,  a  witness  for  the  defense,  says  of  the  speech  made  by  Parsons, 
"I  remember  in  bis  speech  he  said:  'To  arms/  toarmal  toarmar  but  in 
what  connection  I  cannot  remember." 

There  is  no  dispute  about  the  fact  that  Spies  spoke  first.  Parsons  next,  and 
Fielden  last.  It  is  claimed  by  the  defense  that,  just  before  Fielden  closed 
his  speech.  Parsons  left  the  speakers'  wagon,  or  a  wagon  standing  just  nortii 
of  it.  on  account  of  an  appearjince  of  rain,  and  went  to  Zepf's  Hall,  and  that 
he  was  in  the  saloon  at  Zepf's  Hall  when  the  bomb  exploded.  Allen,  one  of 
the  newspaper  reporters,  says:  "When  the  bomb  was  thrown  I  was  in  the 
saloon  of  Zepf's  Hall,  standing  about  the  middle  of  tbe  room  at  the  time.  I 
did  not  see  any  of  the  defendants  there.  •  •  «  I  am  almost  certain  Par- 
sons was  not  at  Zepf's  Hall.  *  *  *  There  was  a  constant  passing  to  and 
fro  from  the  furniture  workers'  meeting  upstairs  to  the  meeting  over  at  tbe 
Haymarket.  I  was  with  Mr.  MalkofC  at  Zepf's  Hall."  Parsons  says  that, 
"in  a  moment  or  two"  after  the  explosion,  two  or  three  men  rushed  breath- 
lessly in  at  the  door  of  the  saloon,  and  that  be  "remained  there  possibly  twenty 
minutes  or  so."  Knox,  another  newspaper  reporter,  swears  that  be  had  a 
conversation  with  Spies  on  the  night  of  May  5,  and  Spies  then  said  that 
when  the  bomb  exploded  he  ran  to  Zepf's  Hall,  and  there  found  a  certain 
party  '  watting  for '  Parsons.  The  statement  of  Parsons  that  he  was  in  the 
saloon  at  Zepf's  Hall  when  the  bomb  exploded  is  sustained  by  the  testimony  of 
Ingram,  of  Malkoft,  a  Russian,  who  on  May  5, 1886,  was  a  reporter  for  tbe 
Arbeiter  Zeitung,  and  a  correspondent  of  a  paper  in  Moscow,  Bussia,  and  bad 
roomed  with  Bau  and  lived  with  Schwab;  of  Brown,  a  member  of  the  American 
group,  who  had  attended  the  meeting  at  107  Fifth  avenue  on  Tuesday  night, 
and  had  been  arrested  by  reason  of  his  connection  with  the  Haymarket  meet- 
ing; and  of  Wandray,  who  had  belonged  to  the  Korth-wesl  side  group  for 
three  years  before  December,  1885. 

Two  circumstances  are  to  be  noted:  First.  It  can  hardly  be  said  that 
Parsons  was  absent  from  the  Haymarket  meeting  when  he  went  into  Zepfa 
Hall.  It  has  already  been  stated  that  the  latter  place  was  only  a  few  steps 
north  of  the  speakers'  wagon,  and  in  sight  from  it.  Parsons  himself  says 
that  before  he  left  the  wagon,  he  "saw  the  lights  through  the  windows  of 
tbe  hall."    From  the  window  of  the  saloon  be  was  watching  the  proceedings 
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around  the  wagon  when  the  explosion  oocarred.  He  says:  "All  at  once, 
looking  directly  at  the  meeting.  I  saw  an  illumination. "  Seooud.  He  did 
not  start  to  Zepf  s  Hall  until  five  or  ten  minutes  before  the  police  came  up 
to  the  wagon.  When  be  left  the  wagon  for  the  saloon,  Fielden  had  just  ut- 
tered the  words  about  stabbing  and  throttling  the  law,  which  bad  so  excited 
the  crowd  hs  to  induce  McKeough  to  go  to  the  Des  Plaines  street  station,  and 
report  to  the  police  inspector  what  had  been  said. 

We  do  not  think  that  the  defendant  Parsons  can  escape  his  share  of  the 
responxibility  for  the  explosion  at  the  Haymarket  because  he  stepped  into  a 
neighboring  saloon,  and  looked  at  the  explosion  through  the  window.  While 
he  was  speaking,  men  stood  around  him  with  arms  in  their  hands.  Many  of 
these  men  were  members  of  the  armed  sections  of  the  International  groups. 
Among  them  were  men  who  belonged  to  the  "  International  Kifles."  an  armed 
organization,  in  which  be  himself  was  an  ofllcer,  and  with  which  he  had  been 
drilling  in  preparation  for  the  events  then  transpiring.  To  the  men  then  lis- 
tening to  him,  he  had  addressed  the  incendiary  appeals  that  had  been  appear- 
ing in  the  Alarm  for  two  years.  He  has  said  to  them:  "One  dynamite 
bomb,  properly  placed,  will  destroy  s  regiment  of  soldiers, — a  weapon  easily 
made,  and  carried  with  perfect  safety  in  the  pockets  of  one's  clothing."  He 
had  said  to  thera  on  Saturday,  April  24,  1886,  just  10  days  before  May  4, 
1886,  in  the  last  issue  of  the  Alarm  that  had  appeared  before  May  4th: 
"Workingmen,  to  arms;  war  to  the  palace;  peace  to  the  cottage;  and  death 
to  luxurious  idleness.  The  wage-system  is  the  only  cause  of  the  world's 
misery.  One  pound  of  djrnamite  is  better  than  8  bushel  of  bullets.  Make 
your  demand  for  eight  hours  with  weapons  in  your  bands  to  meet  the  capi- 
talistic blood-hounds,  police,  and  militia  in  proper  manner;"  and,  at  the  close 
of  another  article  in  the  same  issue,  be  has  also  said:  "Tfie  nodal  toar  hat 
come,  and  tohoever  is  not  with  us  is  against  us."  To  many  of  these  same 
men,  then  gathered  around  the  wagon  from  which  he  was  speaking,  after  de- 
nouncing the  police  and  militia  as  ready  to  shoot  them  down,  be  took  off  his 
bat  and  cried  out:  "To  arms!  to  arms!  to  armsl"  Within  less  than  an 
hour  after  the  delivery  of  this  appeal,  and  on  the  spot  where  it  was  made,  per- 
sons in  the  crowd,  to  which  it  was  addressed,  attacked  the  police  with  bomb 
and  revolver,  and  Di.'gan  was  killed.  What  is  the  law  applicable  to  the  state 
of  facts  here  recited? 

"If  one  purposely  excites  another  to  commit  an  offense,  as.  if  he  harangues 
people,  inflaming  them  to  a  riot,  and  the  offense  is  accordingly  committed,  he 
is  guilty,  though  be  persomdly  takes  no  part  in  it."     1  Biah.  Crim.  Law,  640. 

In  Keg.  v.  Sharpe,  3  Cox,  Crim.  Gas.  288,  Chief  Justice  Wildb,  in  charg- 
ing the  jury,  said :  "  If  persons  are  assembled  together  to  the  number  of  three 
or  more,  and  speeches  are  made  to  those  persons  to  excite  and  inflame  them, 
with  a  view  to  incite  them  to  acts  of  violence,  and  if  that  same  meeting  is  so 
connected  in  point  of  circumstances  with  a  subsequent  riot  that  you  cannot 
reasonably  sever  the  latter  from  the  incitement  that  was  used,  it  appears  to 
me  that  those  who  incited  are  guilty  of  the  riot,  although  they  are  not  actually 
present  when  it  occurs.  I  think  it  is  not  the  hand  that  strikes  the  blow  or 
that  throws  the  stone  [bomb]  that  is  alone  guilty  under  such  circumstances; 
but  that  he  who  inflames  people's  minds  and  induces  them  by  violent  means 
to  accomplish  an  illegal  object,  is  himself  a  rioter,  though  he  take  no  part  in 
the  riot.  It  will  be  a  question  for  the  jury  whether  the  riot  that  took  place 
was  so  connected  with  the  inflammatory  language  used  by  the  defendant  that 
they  cannot  reasonably  be  separated  by  time  or  other  circumstances." 

The  jury  were  warranted  in  believing  from  the  evidence  that  the  defend- 
ant Parsons  was  associated  with  the  man  who  threw  the  bomb  and  the  men 
who  fired  the  shots,  at  the  Haymarket,  in  a  conspiracy  to  bring  about  a  social 
revolution  In  Chicago  by  force,  on  or  about  May  1,  1886;  or,  in  other  words, 
to  destroy  the  police  and  militia,  on  or  about  that  date,  with  bombs  and  re- 
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volvers  or  rifles.  It  is  well  settled  that,  when  the  fact  of  a  conspiracy  isonce 
established,  any  act  of  one  of  the  conspirators  in  the  prosecution  of  the  enter- 
prise is  considered  the  act  of  all.  Nudd  v.  Burroios,  91  U.  S.  426;  1  Whart. 
Grim.  Law,  (6th  Ed.)  §  702;  3  Greenl.  Ev.  §  94. 

It  niHltes  no  difference  tliat  Parsons  may  not  have  been  present  in  the  base- 
ment of  Greif  s  Hall  when  the  Monday  night  conspiracy  was  planned.  He 
belonged  to  the  armed  sections,  whose  representatives  entered  into  that  con- 
spinicy,  and  was  one  of  the  absent  members,  who  were  to  be  informed  of  its 
provisions.  One  of  those  provisions  was  the  holding  of  a  meeting  ut  the  Hay- 
market.  When  he  went  to  that  meeting,  in  obedience  to  a  summons  from 
Bau,  and  there  made  an  incendiary  speech,  he  joined  the  others  in  their  exe- 
cution of  the  conspiracy,  and  thereby  became  a  party  to  it  "Individuals 
who,  though  not  specifically  parlies  to  the  killing,  are  present  and  consenting 
to  the  assemblage  by  whom  it  is  perpetrated,  are  principals  when  the  killin;, 
is  in  pursuance  of  a  common  design. "  Whart.  Hom.  §  201 ;  Whart.  Amer. 
Law  Hom.  345,  346,  et  aeq.;  Reg.  v.  Jaokson,  7  Cox,  Grim.  Gas.  357;  Com. 
V.  Daley,  4  Pa.  Law  J.  iSO. 

The  plan  adopted  on  Monday  night  was  merely  a  specific  mode  of  carrying 
out  the  more  general  conspiracy  to  which  Parsons  and  those  present  on  Mon.- 
day  night  were  all  parties.  The  adoption  of  the  Monday  night  plot  was  the 
act  of  those  who  were  co-conapirators  with  Parsons.  It  was  tlierefore  his  act. 
He  had  advised  the  use  of  bombs  and  arms  against  the  police  on  or  about 
May  1st.  The  men  who  met  Monday  night  merely  indicated  more  specifically 
the  time  when  and  places  where  and  mode  in  which  such  bombs  and  arms 
should  be  used,  so  as  to  be  most  effective. 

"A  man  may  be  guilty  of  a  wrong  which  he  did  not  specifically  intend,  if 
it  came  naturally  or  even  accidentally  through  some  other  specific  or  a  general 
evil  purpose.  When,  ther^ore,  persons  combine  to  do  an  unlatqfiU  thing, 
if  tlie  act  of  one  proceeding  or  growing  out  of  the  common  purpose  terminates 
in  a  criminal  result,  though  not  the partictUar  result  meant,  all  are  liable." 
1  Bish.  Grim.  Law,  §  636,  and  cases  cited. 

"There  might  be  no  special  nuilice  against  the  party  slain,  nor  deliberate 
intention  to  hurt  him;  but  if  the  act  was  committed  in  the  prosecution  of  the 
original  purpose,  which  was  unlawful,  the  whole  party  will  be  involved  in 
the  guilt  of  him  who  gave  the  blow."    Fost.  p.  351,  §  6. 

"  Wliere  there  is  a  conspiracy  to  accomplish  an  unlawful  purpose,  and  the 
means  are  not  speciflcally  agreed  upon  or  understood,  each  conspirator  be- 
comes respoTvsible  for  the  means  used  by  any  co-conspirator  in  the  accomplish- 
ment of  the  purpose  in  which  they  are  all  at  the  time  engaged. "  State  v.  Me- 
Cahill,  30  N.  W.  Bep.  553. 

He  who  enters  into  a  combination  or  conspiracy  to  do  such  an  unlawful  act 
as  will  probably  result  in  the  unlawful  taking  of  human  life,  must  be  pre- 
sumed to  have  understood  the  consequences  which  might  reasonably  be  ex- 
pected to  flow  from  carrying  it  into  effect,  and  also  to  have  assented  to  the 
doing  of  whatever  would  reasonably  or  probably  be  necessary  to  accomplish 
the  objects  of  the  conspiracy,  even  to  the  taking  of  life.  1  Mart.  Grim.  Law, 
(9th  Ed.)  §  225;  Brennan  v.  People,  15  III.  511;  Hanna  v.  People,  86  111. 
243;  Lamb  v  People,  96  111.  74. 

Neebe.  The  defendant  Neebe,  as  has  already  been  stated,  was  a  member  of 
the  North  side  group,  which  had  resolved  "not  to  meet  the  enemy  unarmed 
on  May  1,  1886."  He  was  one  of  the  stockholders  of  the  Arbeiter  Zeitung, 
and,  next  to  Spies  and  Schwab,  the  most  active  man  in  its  management.  He 
was  looked  for  and  found  at  the  Arbeiter  Zeitung  office  in  consultation  with 
Spies  and  Schwab  during  the  week  prior  to  May  4th.  Thetestimony  of  Gruene- 
berg  shows  that  Neebe  was  active  in  organizing  and  preparing  for  the  move- 
ments then  going  on.  He  was  found  in  possession  of  the  Arbeiter  Zeitung 
building  after  the  arrest  of  Spies  and  Schwab,  and  announced  himself  as  the 
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person  wlio  had  charge  of  the  office.  He  stated  to  the  officers  that  a  package 
of  dynamite,  which  they  found  ia  a  closet  on  one  of  the  floors  of  the  building, 
was  something  for  "cleaning  type."  There  were  found  at  his  house  on  May 
7th,  a  red  flag,  a  sword,  a  breech-loading  gun,  and  a  38-callber  Colt's  revolver, 
five  chambers  of  which  had  been  fired;  one  chamber  was  loaded  with  a  cart- 
ridge, ami  one  had  a  shell  in  it.  He  is  shown  to  have  presided  at  meetings 
where  the  use  of  arms  and  dynamite  against  the  police  was  advocated.  On 
Monday  night,  May  3,  1886,  he  was  seen  distributing  the  "Revenge  Circu- 
lars." He  took  a  package  of  them  into  a  saloon  at  the  corner  of  Franklin  and 
Division  streets,  on  that  night  between  9  and  10  o'clock,  and  placed  some  on 
the  counter,  and  some  on  the  tables,  while  seven  or  eight  persons  were  present. 
He  stated  there  that  the  circulars  liad  just  then  been  printed.  He  exhibited 
anger  towards  the  police,  and  said,  in  reference  to  the  riot  of  that  afternoon: 
"It  is  a  sham^  that  the  police  act  tliat  way,  but  may  be  the  time  comes  that  it 
goes  the  other  way;  that  they  get  the  chance,  too." 

When  a  man,  as  prominently  connected  as  Neebe  was  with  the  Interna- 
tional organization,  and  its  organs  and  leaders,  was  proven  to  have  been  en- 
gaged late  on  the  night  before  the  Haymarket  murder  in  distributing  an  in- 
flammatory circular  calling  upon  ignorant  workingmen  to  arm  themselves,  and 
avenge  the  act  of  the  police  in  quelling  a  riotous  disturbance,  we  cannot  say 
that  the  jury  were  not  justified  in  holding  him  responsible,  along  with  his 
confederates,  for  the  murder  on  Tuesday  night  of  one  of  the  very  policemen 
whose  death  he  was  urging  and  advocuting  on  Monday  night.  We  do  not 
think  that  the  trial  court  erred  in  refusing  the  instructions  asked  on  his  be- 
half. 

Various  errors  are  assigned  upon  the  record.  These  errors  relate  to  the 
evidence  introduced,  the  instructions  given,  and  the  impaneling  of  the  jury. 

It  is  claimed  that  the  trial  court  admitted  improper  testimony.  The  news- 
paper articles  and  the  speeches  alreaily  referred  to  are  complained  of  as  hav- 
ing been  improperly  received  in  evidence. 

We  think  there  was  no  error  In  admitting  them,  for  the  followlAg  reasons: 

First.  The  International  Association  in  Chicago,  as  above  described,  was 
an  illegal  organization,  engaged  in  making  bombs  and  drilling  with  arms,  for 
the  unlawful  purpose  of  attacking  the  police  if  the  latter  should  assume  to  do 
their  duty  in  the  protection  of  the  public  peace.  Its  members  were  conspira- 
tors, and,  by  their  act  of  conspiring  together,  they  "jointly  assumed  to  them- 
selves, as  a  body,  the  attribute  of  individuality,  so  far  as  regards  the  prose- 
cution of  the  common  design."  3  Greenl.  Ev.  §  99.  The  papers  which  pub- 
lished the  articles  in  question  were  the  organs  of  their  conspiracy.  The  men 
who  made  the  speeches  in  question  were  its  spokesmen  and  mouth-pieces. 
Hence  the  utterances  of  these  papers  and  speakers  were  competent  evidence, 
as  showing  the  purposes  and  intentions  of  the  conspiracy  which  they  repre- 
sented. 

Second.  Spies,  Schwab,  Parsons,  and  Engel  were  responsible  for  the  articles 
written  and  published  by  them  as  above  shown.  Spies,  Schwab,  Fielden, 
Parsons,  and  £ngel  were  responsible  for  the  speeches  made  by  them  respect- 
ively. As  against  these  defendants,  the  articles  and  speeches  in  question 
were  properly  Introduced  in  evidence,  not  because  they  gave  general  advice 
to  commit  murder,  but  because  they  advised  and  encouraged  a  piu-ticular  class 
in  Chicago,  to-wit,  the  members  of  the  International  groups,  and  such  other 
workingmen  as  could  be  persuaded  to  joiu  them,  "to  arm  themselves  with 
guns,  revolvers,  and  dynamite,"  and  kill  another  particular  class  in  Chicago, 
to-wit,  the  police,  at  a  particular  time,  to-wit,  about  May  1, 1886.  There  is  evi- 
dence in  the  record  tending  to  show  that  the  death  of  Began  occurred  during 
the  prosecution  of  a  conspiracy  planned  by  members  of  the  Internationid 
groups,  who  read  these  articles  and  heard  these  speeches.  How  far  the  forma- 
tion and  execution  of  this  conspiracy  may  have  been  aided  and  encouraged  I^> 
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the  printed  and  spoken  utterances  of  the  particular  defendants  here  named, 
was  a  proper  matter  for  the  jury  to  consider,  in  the  light  of  ail  the  other  cir- 
cumstances developed  by  the  testimony  in  ttiis  caje. 

Ttiird.  The  evidence  objected  to  was  properly  introduced  against  all  the 
defendants.  "When  the  conspiracy  is  once  established,  every  act  and  declara- 
tion of  each  member  in  furtlierance  of  the  common  design  is,  in  contempla- 
tion of  law,  the  act  and  declnration  of  all  the  members,  and  is  therefore  ortgi- 
nal  evidence  against  each  of  them.  "It  makes  no  difference  at  what  time 
any  one  entered  into  the  conspiracy."  1  Greenl.  Ev.  §  111.  All  tlie  defend- 
ants in  this  case  are  proven  to  liave  belonged  to  the  illegal  organization  above 
specified;  hence  they  were  all  co-conspirators.  The  speeches  and  newspaper 
articles  here  under  consideration  were  in  furtherance  of  the  common  design. 
Being  the  acts  and  declarations  of  some  of  the  conspirators,  they  were  the  acts 
and  declarations  of  all  of  them.  It  is  not  necessary  to  hold  tliat  the  convic- 
tion of  the  defendants  in  tliis  case  is  to  stand  merely  t>ecause  they  made 
speeches  and  published  articles  advising  the  murder  of  the  police.  Such  con- 
viction is  sustained  because  there  is  evidence  in  the  record  from  which  the  jury 
were  warranted  in  believing  that  the  defendants  advised,  encouruged,  aided, 
and  abetted  the  perpetration  of  tlie  crime  committed  at  the  Haymarket. 
"When  they  combined  or  conspired  togetlier,  with  a  view  of  bringing  about 
the  crime,  and  became  united  in  a  common  purpose  for  its  commission,  then 
the  acts  and  declarations  of  any  one  of  them,  which  had  the  effect  of  advising, 
encouraging,  aiding,  and  abetting  its  perpetration,  were  the  acts  and  declara- 
tions of  all. 

We  do  not  agree  with  the  position  of  counsel  that  the  general  conspiracy 
hereinbefore  described,  and  the  plot  of  Monday  night.  May  3,  1886,  were 
two  separate  conspiracies.  The  latter  was  merely  the  outgrowth  and  culmi- 
nation of  the  former.  The  latter  merely  designated  the  particular  mode  in 
which  the  objects  of  the  former  were  to  be  effected.  It  was  competent  to 
show  the  acts  and  declarations  of  the  parties  to  tite  general  conspiracy  which 
preceded  and  led  up  to  the  formation  of  the  specif  plot  of  May  3d,  with  a 
view  of  understanding  the  latter. 

The  defendants  were  engaged  in  a  series  of  efforts  to  increase  the  Inter- 
national groups  by  accessions  from  the  workingmen,  and  to  educate  and  dis- 
cipliiie  those  groups  in  tlie  making  of  liombs  and  in  the  use  of  fire-arms,  so  as 
to  prepare  tliem  for  a  conflict  with  the  police  when  the  eight-hour  excitement 
should  reach  its  height.  Among  these  effoi-ts  were  the  speeches  made,  and 
the  publications  issued,  as  hereinbefore  stated.  The  Monday  night  conspir- 
acy was  the  product  of  these  efforts,  and  could  only  be  understood  by  show- 
ing their  nature  and  character.  These  views  are  sustained  by  tlie  following 
authorities:  Campbell  v.  Com.,  84  Pa.  St.  187;  Stote  v.  MeCahill,  30  N.  W. 
Rep.  553;  Card  v.  State,  9  N.  E.  Sep.  591;  Rex  v.  Hammond,  2  Esp.  718; 
People  v.  Mather,  4  Wend.  261;  2  Bisli.  Crim.  Proc.  277:  U.  8.  V.  Cole.  5 
McLean,  601;  Queen  v.  Moat,  7  Q.  B.  Div  244. 

The  admission  in  evidence  of  Johann  Most's  book  on  the  Science  of  Rev- 
olutionary Warfare  is  complained  of  as  error.  The  work  which  is  called 
a  book  is  really  nothing  more  than  a  treatise  in  pamphlet  form  upon  the 
most  improved  methods  of  making  bombs,  and  preparing  dynamite  and  other 
explosives.  It  is  thus  characterized  by  the  counsel  for  plaintiffs  in  error  in 
their  brief:  "Here  was  a  voluminous,  incendiary,  outrageous  publication, 
going  into  the  details  of  the  manufacture  of  explosi  ves  and  arms,  and  the  man- 
ner of  preparing  them,  filled  with  vile  suggestions  as  to  how  to  apply  the  re- 
sults of  modern  science  to  the  work  of  destruction  of  the  capitalistic  system, 
abounding  in  advice  to  persons  who,  as  members  of  the  so-called  revolutionary 
forces,  might  purpose  to  engage  in  the  use  of  these  weapons  and  explosives." 
The  circulation  of  this  treatise  was  an  act  of  the  illegal  organization  to  which 
all  the  defendants  belonged,  and  was  one  of  the  methods  by  which  that  or^ 
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ganization  instructed  and  advised  its  members  to  get  ready  for  the  mui-der  of 
tlie  police  during  theeigbt-hourexciternent.  Its  distribution  among  its  mem- 
bers of  the  International  groups  at  their  picnics  and  meetings,  through  the 
ag«nt  of  the  International  Association,  is  proven  beyond  controversy.  The 
newspaper  organs  commended  it,  and  quoted  from  it,  and  advertised  it  with- 
out  charge.  Lingg  and  Fischer  read  it  and  acted  upon  the  suggestions  con- 
tained in  it.  Wlieu  the  leaders  of  the  organization  thus  made  use  of  this 
treatise,  they  adopted  it  as  a  manual  of  tactics,  and  it  became  a  book  of  their 
written  advice  and  instructions  to  their  followers.  It  was  competent  testi- 
mony, as  sliowing  the  purposes  and  objects  which  they  had  in  view,  and  the 
metliods  by  which  they  proposed  to  accomplish  those  objects.  When  the 
newspaper  organs  commended  its  study  to  their  readers,  they  made  its  sug- 
gestions a  part  of  its  own  advice  to  those  readers.  The  efforts  of  the  defend- 
ants who  controlled  these  organs  to  put  this  pamphlet  into  the  bands  of  the 
members  of  the  International  groups  were  acts  and  declarations  in  further- 
ance of  the  conspiracy,  and  were  binding  upon  the  other  defendants. 

It  is  also  assigned  as  error  that  the  trial  court  admitted  in  evidence  a  letter 
written  to  the  defendant  Spies,  in  1884,  by  Johann  Most,  the  author  of  the 
treatise  above  referred  to.  The  letter  is  set  out  in  the  stiitement  which  pref- 
aces this  opinion.  The  defendant  Spies  took  the  stand  as  a  witness  for  the 
defense.  Upon  his  cross-examination  the  prosecution  produced  the  letter  in 
question,  examined  him  in  reference  to  it,  and  then  offered  it  in  evidence  and 
it  was  admitted.  The  main  objection  is  that,  after  the  arrest  of  Spies,  certain 
effects  of  his,  including  this  letter,  were  seized  by  the  police  in  the  Artwiter 
^eitung  office  without  a  search-warrant  or  other  legal  process;  that  such  seiz- 
ing ws)S  in  violation  of  the  United  States  and  Illinois  constitutions;  and  that 
the  admission  of  the  letter  "  was, "  in  the  language  of  counsel  for  plaintiffs  in 
error,  "improper,  as  being  in  effect  a  compelling  of  the  plaintiffs  in  error  to 
give  testimony  against  themselves,  contrary  to  the  provisions  of  the  flfth 
amendment  of  the  federal  constitution  and  to  the  provision  of  article  2  of  our 
constitution  of  1870."  In  other  words,  the  introduction  of  the  letter  is  ob- 
jected to  in  this  court  as  having  been  in  contravention  of  the  principles  laid 
down  by  the  supreme  court  of  the  United  States  in  Boyd  v.  U.  8.,  116  U.  S. 
616,  6  Sup.  Ct.  Rep.  524.  In  that  case,  an  act  of  congress  authorizing  the 
federal  court  to  require  parties,  charged  with  violations  of  the  revenue  laws, 
to  produce  their  books,  invoices,  and  papers  for  Inspection,  and  for  use  in  evi- 
dence against  themselves,  was  declared  to  be  unconstitutional.  In  thecaseat 
bar,  Wie  defendants  were  not  required  to  produce  the  letter;  the  state  had  the 
letter,  and  produced  it.  We  will  not  attempt,  however,  to  draw  any  distinc- 
tion between  this  case  and  the  Boyd  Case.  We  do  not  think  that  the  record 
is  in  such  shape  as  to  permit  counsel  to  make  the  point  urged  by  them  before 
this  court. 

In  the  first  place,  it  is  not  clear  from  the  testimony  that  the  letter  from  Most 
was  seized  by  the  police  in  the  manner  suggested.  Early  in  tlie  trial  two  po- 
lice officers,  testifying  I'or  the  prosecution,  stilted. thut  on  May  5,  1886,  they 
took  possession  of  a  number  of  articles  found  in  the  office  of  the  Arbeiter  Zei- 
timg  newspaper,  among  which  were  certain  letters  lying  on  the  desk  occupied 
by  Spies,  and  ceitain  other  letters  in  the  drawer  of  the  desk.  Bnl  it  nowhere 
appears  in  the  record,  so  far  as  we  can  find,  that  this  particular  letter  from 
Most  to  Spies,  introduced  near  the  close  of  the  trial,  was  among  the  letters  so 
taken  from  the  top  of  Spies'  desk,  or  among  those  taken  from  the  drawer  of 
it.  For  aught  that  appears  to  the  contrary,  this  letter  may  not  have  come  to 
the  hands  of  the  state  through  the  alleged  seizure  complained  of,  but  may  have 
been  obtained  in  some  other  proper  and  legitimate  manner.  We  cannot  in- 
fer that,  because  certain  letters  were  seized  by  the  police,  the  Most  letter  must 
have  been  one  of  them.  On  the  trial  below,  counsel  for  the  defense  took  the 
position  that  the  letter  was  not  found  in  the  possession  of  Spies.  We  find  the 
v.l2N.B.no.l6— 62 
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following  statement  in  the  record  of  what  occurred  when  the  trial  judge  passed 
upon  the  offer  to  introduce  the  letter:  "The  Court.  Letters  which  have  never 
been  in  the  possession  of  the  defendant  cannot  be  admissible  in  evidence 
against  him.  Mr.  Black.  There  is  no  evidence  in  this  case  that  the  letter 
was  found  in  his  possession.    Tlie  Court.  He  says  he  received  it." 

This  brings  us  to  the  second  reason  why  the  point  now  under  consideration 
cannot  be  made  here.  The  objection  that  the  letter  w^  obtained  from  the 
defendant  by  an  unlawful  seizure  is  made  for  the  first  time  in  this  court  It 
was  not  made  on  the  trial  in  the  court  below.  Such  an  objection  as  this, 
which  is  not  suggested  by  the  nature  of  the  offered  evidence,  bu{  depends 
upon  tlie  proof  of  an  outside  fact,  should  have  been  made  on  the  trial.  The 
defense  should  have  proved  that  the  Most  letter  was  one  of  the  letters  illegally 
seized  by  the  police,  and  should  then  have  moved  to  exclude  it,  or  oppose  ite 
admission  on  the  ground  that  it  was  obtained  by  such  illegal  seizure.  This 
was  not  done,  and  therefore  we  cannot  consider  the  constitutional  question 
supposed  to  be  involved. 

The  only  objections  made  to  the  Most  letter,  which  we  find  in  the  record. 
were — First,  that  it  was  not  proper  cross-examination:  second,  that  it  had 
not  been  answered  by  Spies. 

The  defendant  Spies,  on  his  direct  examination,  had  explained  his  posses- 
sion of  two  bombs  with  iron  shells,  by  saying  that  an  unknown  person  who 
claimed  to  be  a  shoe-maker  named  Schwape,  and  to  be  on  his  way  from 
Cleveland  to  New  Zealand,  had  called  at  the  Arbeiter'  Zeitung  office,  and, 
asking  Spies  if  he  had  seen  one  of  the  bombs  "they"  were  making,  had  left 
the  two  iron  shells,  saying  "he  would  not  take  them  along."  Spies  also  tes- 
tified that  a  stranger  had  called  at  the  ofl9ce  in  his  absence,  and  left  two 
"Czar"  bombs  on  his  desk,  stating  to  the  book-keeper  or  olBce-l>oy  that  he 
came  merely  to  "inquire  whether  those  were  bombs  of  a  good  construction, 
and  the  man  never  called  for  them."  He  further  testified  that  he  prbcured 
the  cartridges  of  dynamite  and  coils  of  fuse  and  detonating  caps  found  in  his 
office  for  the  mere  purpose  of  experimenting,  without  explaining  why  he 
wanted  to  experiment.  He  stated  that  he  showed  these  things,  or  some  of 
them,  to  the  reporters,  who  swear  to  having  seen  them  there,  merely  to  give 
them  something  sensational  to  write  alx>ut  in  their  papers. 

The  Most  letter,  and  the  questions  about  its  contents,  were  proper  subjects 
for  cross-examination,  because  they  tended  to  test  the  sincerity  of  the  claim 
made  by  him  on  his  direct  examination  that  he  had  no  serious  object  in  view 
in  keeping  the  dynamite  and  other  articles  which  he  had  on  hand.  That  let- 
ter shows  on  its  face  that  some  communication  or  message  had  passed  between 
Spies  and  Most  as  to  a  "letter  from  the  Hocking  valley."  It  also  shows  that 
Most  proposed  to  send  20  or  25  pounds  of  what  he  calls  "medicine,  and  the 
genuine  article  at  that,"  to  one  Biichtell,  and  asks  Spies  for  directions  how 
to  send  it.  Taken  in  connection  with  other  evidence,  the  letter  tended  to 
show  that  Spies  and  Most  were  engaged  in  the  very  serious  business  of  sup- 
plying dynamite  to  disctmtented  laboring  men. 

The  second  objection  to  the  letter  was  that  it  was  unanswered  and  therefore 
inadmissible,  on  the  ground  that  a  letter  written  to  a  party  by  a  third  person 
to  which  no  reply  is  made,  does  not  show  an  acquiescence  in  the  facts  stated 
in  it.  As  we  understand  the  evidence  of  the  defendant  Spies,  he  admits  tliat 
this  letter  is  in  the  handwriting  of  Most,  and  that  he  received  it  from  Most 
and  read  it.  He  does  not  say  that  he  did  not  answer  it,  but  that  he  does  not 
remember  whether  he  answered  it  or  not.  We  do  not  think,  however,  that  it 
can  be  regarded  as  an  unanswered  letter.  To  all  intents  and  purposes  it  was 
answered.  Spies  swears  tliat  he  did  not  himself  give  the  directions  asked  for 
by  Most  in  the  letter  as  to  shipping  tlie  "medicine"  or  "genuine  article, "  but  he 
also  says:  "There  may  have  been  a  letter  addressed  to  my  eare  which  I  may 
have  sent  to  liim."    If  he  procured  a  third  person  to  write  a  letter,  giving  d^ 
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rections  how  to  ship  material  to  the  point  indicated,  and  then  inclosed  this 
letter  to  Most,  he,  in  effect,  answered  the  only  portion  of  Most's  letter  which 
required  an  answer.  Moreover,  the  letter  shows  in  its  opening  sentences  that 
it  was  "invited"  by  Spies,  (Whart.  Grim.  Ev.  9th  Ed.  §§  644,  682,)  and 
that  it  was  written  in  response  to  some  former  communication  by  him. 

It  is  also  objected  that  tlie  cross-examination  of  those  of  the  defendants  who 
took  the  stand,  compelled  them  to  give  evidence  against  tliemselves.  Aftera 
careful  examination  of  the  testimony  of  these  defendants,  as  set  out  In  the  rec- 
ord,  we  cannot  see  that  they  were  cross-examined  upon  any  subject  not  con- 
nected with  the  direct  examination.  If  a  defendant  offers  himself  as  a  wit- 
ness to  disprove  a  criminal  cliarge,  be  cannot  excuse  himself  from  answering 
on  the  ground  that,  by  so  doing,  he  may  criminate  himself.  "So  far  as  con- 
cerns questions  touching  the  merits,  the  defendant,  by  making  liimself  a  wit- 
ness as  to  the  offense,  waives  his  privileges  as  to  all  matters  connected  with, 
the  offense.  It  has  been  ruled,  also,  tha^  to  affect  his  credibility,  he  may  be 
asked  whether  *  *  *  he  has  been  concerned  in  other  crimes,  part  of  the 
same  system.."    Whart.  Grim.  Ev.  §  432. 

Objection' is  also  made  that  certain  articles,  wliich  had  been  struck  and  torn 
and  otherwise  injured  through  the  explosion  of  the  Hay  market  bomb,  and  also 
through  the  explosion,  by  way  of  experiment,  of  certain  bombs  made  by  the  de- 
fendant Lingg,  were  improperly  introduced  before  the  jury.  It  was  the  claim 
of  the  International  Association,  and  its  organs  and  speakers,  constantly  put 
forth  by  them  to  the  workingmen  to  induce  the  latter  to  join  the  movement 
against  the  police  and  militia,  that  a  dynamite  bomb  in  the  hands  of  one  man 
was  equal  in  destructive  power  to  a  regiment  of  soldiers  armed  with  rifles. 
The  articles  in  question  were  presented  in  the  condition  in  wliich  they  were 
left  after  being  exposed  to  the  force  of  an  exploding  bomb,  for  the  purpose  of 
showing  the  power  of  dynamite  as  an  explosive  substance.  While  this  kind 
of  testimony  may  not  have  been  very  material,  we  cannot  see  that  it  was  to 
such  an  extent  incompetent  as  to  justify  a  reversal. 

It  is  also  objected  tliat  the  trial  court  allowed  bombs  and  cans  containing 
dynamite,  and  prepared  with  contrivances  for  exploding  it,  which  had  been 
found  under  sidewalks  and  buried  in  the  ground  at  certain  points  in  the  city, 
to  be  introduced  in  evidence.  Among  these  were  the  bombs  hidden  by  Lingg 
and  Sellger  under  the  sidewalk  on  Sigel  street,  and  those  given  by  Lingg  to 
Lehmann,  and  buried  by  Lehmann  near  Ogden  Grove,  and  those  given  by 
Lingg  to  Thielen,  and  found  upon  the  latter's  premises.  As  specimens  of 
the  kind  of  weapons  which  Lingg  and  his  associates  were  preparing,  and  as 
showing  the  malice  and  evil  heart  which  the  intended  use  of  sucti  weapons 
indicated,  the  introduction  of  bombs  made  by  him  was  not  improper.  The 
jury  had  a  right  to  see  tliem,  and  compare  their  structure  with  the  descrip- 
tions of  the  bomb  that  killed  Began,  with  a  view  of  determining  whether  Lingg 
was  the  msiker  of  the  latter  or  not.  As  to  the  fact  that  some  of  these  bombs 
and  cans,  like  those  shown  to  the  American  group  during  their  drill,  were 
found  buried  near  Wicker  park, — one  of  the  designated  meeting  places  where 
certain  of  the  armed  men  were  to  gather  on  Tuesday  night, — this  was  a  cir- 
cumstance proper  to  be  considered  by  the  juiy  in  determining  the  nature 
and  character  of  the  conspiracy,  and  its  connection  with  the  events  of  Tues- 
day night.  As  to  the  suggestion  that  these  things  may  have  been  placed 
where  they  were  found,  by  other  parties  tlian  those  connected  with  the  con- 
spiracy herein  described,  it  was  for  the  jury  to  say  whether,  under  all  the  cir- 
cumstances, any  others  than  the  members  of  that  conspiracy  had  undertaken 
to  make  such  weapons,  or  knew  anything  about  them. 

It  is  iigain  urged  as  error  that  a  witness  on  the  part  of  the  state,  for  whom 
Schnaubelt  had  been  working,  was  allowed  to  testify  that  the  latter  cut  off 
his  beard  a  few  days  after  the  night  of  May  4tli.  In  the  photograph  that  has 
been  referred  to  he  bad  a  beard.    Gilmer  swore  that  Schnaubelt  had  a  beard 
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when  the  bomb  was  thrown.  To  explain  the  fact  that  he  was  seen  without 
a  beard  after  the  Haymarket  meeting,  it  was  shown  that  he  cut  off  his  beard 
subsequently  to  the  date  of  that  meeting.  The  statement  made  by  the  wit- 
ness was  merely  for  the  purpose  of  identification.  It  was  not  very  important, 
and  we  cannot  see  that  it  did  any  harm.. 

It  is  also  objected  that  some  testimony  was  admitted  as  to  conversations 
with  the 'defendant  Spies  which  were  merely  narrative  of  what  had  been  or 
would  be  done.  It  is  undoubtedly  the  law  that,  after  a  conspiracy  is  estab- 
lished, only  tliose  declarations  of  each  member  which  are  in  furtlierance  of 
the  common  design  can  be  introduced  in  evidence  against  the  other  members. 
^  Declarations  that  are  merely  narrative  as  to  what  has  been  done  or  will  be 
'  done  are  incompetent,  and  should  not  be  admitted  except  as  against  the  de- 
fendant mailing  them,  or  in  whose  presence  they  are  made.  The  utterances 
of  the  defendant  Spies,  whether  in  bis  paper,  his  speeches,  or  his  conversa- 
tions, were  in  furtherance  of  the  purposes  and  objects  of  the  conspiracy  in 
which  he  was  engaged.  If  testimony  as  to  expressions  used  by  him,  that  are 
not  of  tlie  character  here  indicated,  has  crept  into  the  record,  it  is  so  incon- 
siderable that  it  could  not  have  in  any  way  injured  tlie  other  defendants.  We 
think  this  point  was  sutBciently  guarded  by  the  trial  judge  in  his  rulings  and 
In  his  instructions. 

A  further  objection  is  made  as  to  the  order  in  which  the  trial  court  per- 
mitted certain  portions  of  the  evidence  to  be  introduced.  It  is  claimed  that 
some  of  the  acts  and  declarations  proven  in  the  case  were  allowed  to  come  in 
before  proof  was  made  of  the  conspiracy,  or  of  the  connection  of  tlie  defend- 
ants with  it.  This  matter  is  largely  discretionary  with  the  trial  judge.  The 
proof  of  conspiracy  which  will  authorize  tlie  introduction  of  evidence  as  to 
the  acta  and  declarations  of  the  co-conspirators  may  be  such  proof  only  as  is 
sufficient,  in  the  opinion  of  the  trial  judge,  to  establish  prima  facie  the  fact 
of  conspiracy  between  the  parties,  or  proper  to  be  laid  before  the  jury,  as 
tending  to  establish  such  fact.  1  Greenl.  £v.  §  111.  Sometimes,  for  the  sake 
of  convenience,  the  acts  or  declarations  of  one  are  admitted  in  evidence  before 
sufficient  proof  is  given  of  the  conspiracy;  the  prosecutor  undertaking  to  fur- 
nish such  proof  in  a  subsequent  stage  of  the  cause.    Id. 

The  rule  that  the  conspiracy  must  be  first  established,  prima  facie,  before 
the  acts  and  declarations  of  one  conspirator  can  be  received  in  evidence  against 
another,  cannot  well  be  enforced  "  where  the  proof  of  the  conspiracy  depends 
upon  a  vast  amount  of  circumstantial  evidence,  a  vast  number  of  isolate  and 
independent  facts;  and  in  any  case  where  such  acts  and  declarations  are  in- 
troduced in  evidence,  and  the  whole  of  the  evidence  introduced  on  the  trial, 
taken  together,  shows  that  such  a  conspiracy  actually  exists,  it  will  be  con- 
sidered immaterial  whether  the  conspiracy  was  established  before  or  after  the 
introduction  of  such  acts  and  declarations."    8tate  v.  Winner,  17  Kan.  298. 

The  prosecutor  may  either  prove  the  conspiracy  which  renders  the  acts  of 
the  conspirators  admissible  in  evidence,  or  he  may  prove  the  acts  of  the  dif- 
ferent persons,  and  thus  prove  the  conspiracy.  Bosc.  Grim.  £v.  (7th  Ed.) 
415. 

In^many  important  cases  evidence  has  been  given  of  a  general  conspiracy, 
before  any  proof  of  the  particular  part  which  the  accused  parties  have  taken. 
Id.  In  some  peculiar  instances,  in  which  it  would  be  difilcult  to  establish  the 
defendant's  privity  without  first  proving  tlie  existence  of  a  conspiracy,  a  de- 
viation has  been  made  from  the  general  rules,  and  evidence  of  the  acts  and 
conduct  of  others  has  been  admitted  to  prove  the  existence  of  a  conspiracy 
previous  to  the  proof  of  the  defendant's  privity.  Eosc.  Grim.  Ev.  414.  The 
term  "acts,"  as  here  used,  includes  written  correspondence  and  other  papers 
relative  to  the  main  design.     1  Greenl.  Ev.  8  111. 

Many  other  objections  to  different  items  of  testimony  are  insisted  upon  by 
counsel  for  the  defense.    We  have  noticed  those  which  have  seemed  to  us  to 
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be  the  most  important.  Any  further  comment  would  swell  this  opinion,  al- 
ready of  inordinate  length,  into  still  more  tiresome  proportions.  Taking  the 
whole  record  together,  we  are  unable  to  see  that  the  lower  court  committed 
any  such  errors,  either  in  the  admission  or  exclusion  of  evidence,  as  preju- 
diced the  rights  of  the  defendants. 

The  second  class  of  errors  assigned  relates  to  the  giving  and  refusal  of  in- 
structions. 

First.  The  instructions  nunibered  4  and  5}  which  were  given  for  the  state 
are  claimed  to  be  erroneous  because  they  did  not  require  the  prosecution  to 
establish  the  identity  of  the  bomb-thrower.  The  fourth  Instruction  told  the 
jury  that,  upon  a  given  state  of  facts,  certain  members  of  the  conspiracy 
mentioned  would  be  guilty  of  murder,  "whether  the  identity  of  the  person 
throwing  the  bomb  be  established  or  not."  Instruction  Ko.  5;^  said:  "All  of 
such  conspirators  are  guilty  of  such  murder,  whether  the  person  who  perpe- 
trated such  murder  can  be  identified  or  not,"etc  The  identity  hero  intended 
liad  reference  to  nnme  or  personal  description.  The  jury  were  expressly  re- 
quired by  the  fourth  instruction  to  find,  from  the  evidence,  that  the  person 
throwing  the  bomb  was  at  the  time  a  member  of  the  conspiracy  to  unlawfully 
resist  the  oflScers  of  the  law,  and  that  he  threw  the  bomb  "in  pursuance  of 
such  conspiracy,  and  in  furtherance  of  the  common  object."  The  theory  of 
the  fourth  instroction  was  that  the  boml)-tI)rower  was  sufficiently  identified 
if  he  belonged  to  the  conspiracy,  and  if  he  tlirow  the  bomb  to  carry  out  the 
conspiracy  and  further  its  designs,  even  though  his  name  and  personal  de- 
scription were. not  known.  We  do  not  think  that  this  theory  was  an  errone- 
ous one.  Counsel  for  plaintiffs  in  error  say  that  "membership  in  the  supposed 
conspiracy  could  not  be  proved  without  some  evidence  of  identification. "  In 
the  first  place  some  of  the  counts  in  the  indictment  charged  that  Rudolph 
Schnanbelt  threw  the  bomb.  Evidence  was  introduced  tending  to  support 
these  ootmts.  If  the  jury  believed  it,  they  must  have  found  that  the  crime 
was  committed  by  a  member  of  the  conspiracy,  the  proof  as  to  Schnaubelt's 
memberahip  in  it  being  uncontradicted. 

In  the  next  place,  some  of  the  counts  in  the  indictment  charged  that  the 
bomb  was  thrown  hy  an  nnknown  person.  AU  the  proof  introduced  by  the 
defendants  themselves,  tending  to  show  that  Schnaubelt  did  not  throw  the 
bomb,  tended  also  to  prove  that  an  unknown  pei-son  threw  it.  If  the  jury 
believed  the  evidence  of  the  defense  upon  this  subject,  they  had  before  tliem 
otiier  testimony  from  which  they  were  justified  in  believing  tbat  the  bomb- 
thrower,  though  unknown  by  name  or  personal  description,  was  a  member  of 
the  conspiracy,  and  acting  in  furtlierance  of  its  objects.  This  testimony  in- 
troduced by  the  state  tended  to  show  that  the  bomb-thrower  threw  a  bomb 
made  on  Tuesday  afternoon  by  Lingg,  the  agent  of  the  conspiracy;  that  he 
obtained  it  from  a  place  where  only  a  member  of  the  conspiracy  could  have 
obtained  it,  and  at  a  time  when  no  one  but  such  a  member  would  have  sought 
to  obtain  it:  that  he  threw  it  at  a  meeting  appointed  by  the  conspiracy,  from 
the  midst  of  a  company  of  persons  belonging  to  the  conspiracy,  upon  the  hap- 
pening of  a  contingency  provided  for  by  the  conspiracy,  and  as  part  of  an  at- 
tack planned  by  the  conspiracy.  These  and  other  circumstances  already 
spoken  of  were  sufficient  to  establish  his  membership. 

It  is  a  mistake  to  assume  that  a  defendant  cannot  be  charged  with  advising, 
encouraging,  aiding,  and  abetting  an  unknown  principal  in  the  perpetration 
of  a  crime.  Suppose  that  A.  instructs  B.  to  hire  some  pei-son  to  kill  C.  B. 
hires  a  person,  whose  name  is  unknown  to  A.,  and  never  becomes  known  to 
the  state,  and  that  person  kills  C.  in  pursuance  of  B.'s  employment.  Will  it 
be  said  tliat  A.  is  not  guilty  as  an  accessory  before  the  fact  because  the  in- 
strument employed  by  B.  is  unknown  by  name  or  personal  description? 
Arcbl)old  says  that  if  the  principal  felon  be  unknown,  the  indictment  of  the 
accessory  may  state  it  accordingly.    1  Pr.  &  Fl.  67.    It  is  also  held  tlfat  if 
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the  principal  is  declared  to  be  unknown  in  the  indictment,  and  the  proof  on 
tlie  trial  shows  that  he  is  known,  there  is  a  fatal  variance.  Sex  v.  Walker, 
3  Camp.  264;  Rex  v.  Blick,  4  Car.  &  P.  377. 

But  where  there  are  two  separate  coants,  one  charging  the  principal  to  be 
known,  and  the  other  charging  him  to  be  unknown,  it  is  sufficient  if  either  is 
proven.  1  Whart.  Grim.  Law,  §§  207,  225,  226,  231;  1  Bisli.  Grim.  Law,  §§ 
651,  677;  Reg.  v.  Tyler,  8  Car.  &  P.  616;  State  v.  Green,  26  S.  C.  105,  128; 
Pilger  v.  Com.,  112  Pa.  St.  220,  5  Alt.  Kep.  309;  Brennan  v.  People,  16  lU. 
516;  Baxter  v.  People,  3  Giiman,  368;  Bitzman  v.  People,  110  111.  362. 

The  objection  that  the  instructions  on  behalf  of  the  state  are  faulty,  in  not 
requiring  the  principal  in  the  commission  of  the  crime  charged  to  be  identi- 
fied, is  not  well  talien. 

Counsel  for  plaintiffs  in  error  make  the  general  objection  that  the  Instruc- 
tions for  the  state  were  at  variance  with  the  proof  inlrodliced  by  the  state. 
If  we  understand  the  meaning  of  this  objection,  it  is  this:  that  some  of  the 
counts  in  the  indictment  having  charged  the  defendants  with  advising,  en- 
couraging, aiding,  and  abetting  Schnaubelt  in  the  perpetration  of  the  crime, 
and,  tlie  state  having  introduced  testimony  to  show  that  Schnaubelt  did 
perpetrate  the  crime,  therefore  the  instructions  should  have  directed  the  at- 
tention of  the  jury  solely  and  exclusively  to  the  theory  that  Schnaubelt  was 
the  perpetrator  of  the  crime,  and  that  such  instructions  were  erroneous  in 
having  called  the  attention  of  the  jury  to  the  theory  that  an  unknown  person 
may  have  been  the  perpetrator  of  the  crime,  notwithstanding  the  fact  that 
some  of  the  counts  charged  the  defendants  with  advising,  encouraging,  aid- 
ing, and  abetting  an  unknown  person  in  the  comtnission  of  the  crime,  and 
notwithstanding  the  fact  that  there  was  evidence  in  the  record  tending  to 
show  that  the  perpetrator  of  tlie  crime  toas  an  unknown  person.  We  regard 
this  position  as  wholly  untenable. 

Under  our  statute,  and  the  construction  given  to  it  by  the  decisions  of  this 
court,  {Baxter  v.  People,  3  Oilman,  368,  and  other  cases,)  the  man  who,  "not 
being  present,  aiding,  abetting,  or  assisting,  hath  advised,  encouniged,  aided,  or 
abetted  the  perpetration  of  ttie  crime, "  may  be  considered  as  the  prinr.ipal  in 
the  commission  of  the  crime,  may  be  indicted  as  principal,  and  may  be  punished 
as  principal.  The  indictment  need  not  say  anything  about  his  having  aided 
and  abetted  either  a  known  principal  or  an  unknown  principal.  It  may 
simply  charge  him  with  having  committed  the  murder  as  principal.  Then 
if,  upon  the  trial,  the  proof  shows  that  he  aided,  abetted,  assisted,  advised,  or 
encouraged  the  perpetration  of  the  crime,  the  charge  that  he  committed  it  as 
principal  is  established  against  him.  It  would  make  no  difference  whether 
the  proof  showed  that  he  so  aided  and  abetted,  etc.,  a  known  principal  or  an 
unknoum  principal. 

In  the  case  at  bar,  some  of  the  counts  in  the  indictment  charge  the  defend- 
ants with  the  murder  of  Degan,  as  principals,  and  not  as  accessories  before 
the  fact.  If  the  jury  believed  from  the  evidence  that  the  defendants  aided, 
abetted,  advised,  or  encouraged  the  perpetration  of  such  murder,  then  they 
were  justified  in  finding  the  defendants  guilty  as  principals,  as  charged  in 
the  indictment.  The  mateiial  question  for  them  to  consider  was  not  so  much 
whether  the  man  who  threw  the  bomb  was  a  known  person,  or  an  unknown 
person,  as  whether  these  defendants  aided,  abetted,  advised,  or  encouraged 
the  throwing  of  the  bomb. 

The  instructions  commented  upon,  and  not  fully  quoted  in  this  opinion,  are 
set  out  in  the  statement  which  precedes  it.  They  will  not  bo  here  quoted,  ex- 
cept so  far  as  may  be  necessary  to  understand  the  comments  made  upon  them. 

The  portion  of  the  fifth  instruction  for  the  state,  which  is  complained  uf  by 
the  plaintiffs  in  error,  is  found  in  the  following  words:  "Although  the  jury 
may  further  believe  from  the  evidence  that  the  time  and  place  for  the  bring- 
ing about  of  such  revolution,  or  the  destruction  of  such  authorities,  had  not 
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been  definitely  agreed  upon  by  the  conspirators,  but  was  left  to  them  Snd  the 
exigencies  of  time  or  to  the  judgment  of  any  of  the  conspirators."  It  is  said 
that  there  was  no  evidence  in  the  record  to  support  the  hypothesis  contained 
In  the  quotation  here  made.  We  think  there  was  such  evidence.  The  hy- 
pothesis is  that  the  time  and  place  for  bringing  about  the  destruction  of  the 
authorities  was  left  to  the  judgment  of  some  of  the  conspiriitors,  instead  of 
being  definitely  agreed  upon  by  all  of  them.  The  publication  of  the  word 
"ruhe"  in  the  Arbeiter  Zeitung  was"  to  indicate  the  time  for  the  social  revolu- 
tion to  begin,  and  for  the  armed  men  to  gather  at  their  mReting  places.  Its 
publication  was  left  to  tlie  judgment  and  discretion  of  a  committee  appointed 
by  the  conspirators.  This  committee  was  also  to  report  to  the  armed  men  at 
what  place  the  conflict  with  the  police  had  occurred. 

Ck>unsel  for  plaintiffs  in  error  claim  that  instruction  No.  5}-.  given  for  the 
state,  was  erroneous,  mainly  for  the  following  reasons,  to- wit:  (1)  "Because- 
it  assumes  that  mere  general  advioe  to  the  public  at  large  to  commit  deeds  of 
violence,  as  contained  in  speeches  or  publications,  without  reference  to  the 
particular  crime  charged,  and  without  specifying  object,  manner,  time,  or 
place,  works  responsibility  as  for  murder;"  (2)  beciuse  in  it  "there  was  the 
fatal  error  of  an  omission  of  all  r^erence  to  the  evidence,"  or,  in  other  words, 
that  "the  jury  are  not  told  in  it  that,  if  they  find  from  the  evidence  so  and 
so,  then  they  can  conclude  tims  and  so." 

As  to  the  last  objection,  we  think  that  the  defect  therein  indicated  was  cured 
by  the  instruction  which  the  trial  judge  gave  to  the  jurystto  motu.  We  have 
held  that  a  judge  of  the  circuit  court  is  at  liberty  to  instruct  at  his  discretion, 
if  he  reduces  his  instructions  to  writing,  so  that  the  jury  can  take  them  with 
them  in  considering  their  verdict.  Broion  v.  People,  4  Gilman,  439;  Green 
y.  Lewis,  13  111.  642.  In  this  case  the  judge  who  presided  at  the  trial  in  the 
court  below,  himself  wrote  an  instruction,  and  read  it  to  the  jury,  which  con- 
tained the  following  words:  "What  are  the  facts  and  what  is  the  truth  the 
jury  must  determine  yVom  tTie  evidence,  and  from  that  alime  If  there  are 
any  unguarded  expressions  in  any  of  the  instructions  which  seem  to  assume 
the  existence  of  any  facts,  or  to  be  any  intimation  as  to  what  is  proved,  all 
such  expressions  must  be  disregarded,  and  the  evidenceonlp  looked  to  todeter- 
mine  the  facts."  It  is  difficult  to  see  how,  after  such  a  clear  and  explicit  in- 
junction as  this,  the  jury  could  have  made  any  finding  that  was  not  based  on 
the  evidence. 

As  to  the  first  objection,  if  we  construed  the  instruction  to  mean  what 
counsel  claim  it  to  mean,  we  would  be  forced  to  agree  with  them  that  it  was 
erroneous.  It  is  the  duty  of  the  juryto  consider  all  the  instructions  together, 
and  when  this  court  can  see  that  an  instruction  in  the  series,  although  not 
stating  the  law  correctly,  is  qualified  by  others,  so  that  the  jury  were  not 
likely  to  be  misled,  the  error  will  be  obviated.  Railway  Co.  v.  Ingraham, 
77  m.  809.  Although  an  instruction,  considered  by  itself,  is  too  general,  yet, 
if  it  is  properly  limited  by  others  given  on  the  other  side,  so  that  it  is  not 
probable  it  could  have  misled  the  jury,  judgment  will  not  be  reversed  on  ac- 
count of  such  instruction.  Kindall  v.  Brown,  86  Hi.  387;  Skiles  v.  C'a- 
ruthera,  88  111.  458.  The  supreme  court  of  Iowa  has  said:  "It  is  usually  not 
practicable,  in  any  one  instruction,  to  present  all  the  limitations  and  restric- 
tions of  wliich  it  is  susceptible.  These  very  frequently  must  be  presented  in 
other  and  distinct  portions  of  the  charge.  The  charge  must  betaken  togetlier, 
and  if,  when  so  consiilered,  it  fairly  presents  the  law,  and  is  not  liable  to  mis- 
apprehension, nor  calculated  to  mislead,  a  cause  should  not  be  reversed  sim- 
ply because  some  one  of  the  instructions  may  lay  down  the  law  without  suffi- 
cient qualification."  Rice  V.  City  of  Dee  Moines,  40  Iowa,  638.  The  same 
court  held,  in  acriminal  case,  where  the  indictment  w&s  for  murder,  that  "in- 
structious  aru  all  to  be  considered  and  construed  together, "  and  that  an  omis- 
sion to  state  the  law  fully  in  one  instruction,  where  the  omission  is  fully  sup- 
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plied  ih  another,  does  not  constitute  error.  State  v.  Jfaloy,  44' Iowa,  104. 
The  supreme  court  of  California  said  in  a  criminal  case:  "While  some  of  the 
instructions  are  subject,  perhaps,  to  criticism,  and  may  not  state  the  law  with 
precise  accuracy,  yet,  taken  as  a  whole,  they  were  substantially  correct,  and 
could  not  have  misled  the  Jury  to  the  prejudice  of  the  defendant."  People 
V.  Cleoeland,  49  Cal.  577.  The  principle  here  announced,  that  an  instruc- 
tion  which  is  general  in  its  character  may  be  limited  or  qualified  by  other 
instructions  in  the  series,  does  not  contravene  the  rule  that,  in  a  criminal 
case,  "material  error  in  one  instruction,  calculated  to  mislead,  is  not  cured 
by  a  subsequent  contradictory  instruction. "  "Whart.  Crim.  PI.  &  Pr.  (8th 
£d.)  §  793.  An  application  of  the  foregoing  views  to  the  instruction  now 
under  consideration  will  show  that  it  could  not  have  misled  the  jury  to  the 
prejudice  of  the  defendants. 

Counsel  contend  that  the  language  of  Instruction  No.  5}  was  broad  enough 
to  lead  the  jury  to  believe  that,  if  some  other  than  either  of  the  plaintiffs  in 
error  had  advised  and  encouraged  the  commission  of  the  murder,  and  the 
murder  had  been  committed  by  reason  of  his  advice  and  encouragement,  the 
plaintiffs  in  error  would  be  guilty,  provided  such  person  was  a  party  with 
them  to  the  conspiracy  to  excite  crime,  etc.  The  instructions  for  the  defense, 
however,  limited  the  responsibility  of  the  defendants  to  such  advice  and  en- 
couragement as  were  given  by  themselves  alone.  In  one  instruction  given 
for  the  defense,  the  court  charged  the  jury  as  follows:  "Unless  the  prosecu- 
tion  has  established  in  the  minds  of  the  jury,  beyond  all  reasonable  doubt, 
that  either  some  of  the  defendants  threw  the  said  bomb,  or  that  the  person 
who  did  so  throw  the  same  was  noting  under  the  adoioe  and  procurement  of 
d^endants,  or  some  of  them,  the  defendants  and  all  of  them  should  be  ac- 
quitted." In  another  instruction  given  for  the  defense  the  court  said:  "It 
will  not  do  to  guess  away  the  lives  or  liberties  of  our  citizens,  nor  is  it  proper 
that  the  jury  should  guess  that  (he person  who  threw  the  bomb  which  killed 
Degan  was  instigated  to  do  the  act  by  the  procurement  of  defendants,  or  any 
of  them.  That  fact  mtist  be  established  beyond  all  reasonable  doubt  in  the 
minds  of  the  jury, "  etc.  In  still  another  instruction  for  the  defense  the  court 
said :  "Therefore  the  jury  must  be  satisfied  beyond  all  reasonable  doubt  that 
the  person  throwing  said  bomb  was  acting  as  the  result  of  the  teaching  or  en- 
couragement of  defendants,  or  some  of  them,  before  defendants  can  be  held 
liable  therefor;  and  this  you  must  find  from  the  evidence." 

Counsel  also  claims  that  the  instruction  now  under  consideration  may  be 
construed  to  mean  that  mere  general  advice,  in  an  incendiary  speech,  ad- 
dressed to  the  public  at  large,  urging  them  to  commit  deeds  of  violence,  works- 
responsibility  for  murder.  If  the  instruction  was  too  general  in  this  regard, 
it  was  limited  and  qualified  by  other  instructions  given  for  the  defendants. 
In  an  instruction  given  for  the  defense,  the  court  said  to  the  jury:  "It  will 
not  do  to  say  that  because  defendants  may  have  advised  violence,  that  there- 
fore, when  violence  came,  it  was  the  result  of  such  advice.  There  must  be  a 
direct  connection  established  by  credible  testimony  between  the  advice  and 
the  consummation  of  the  crime,  to  the  satisfaction  of  the  jury  beyond  all  rea- 
sonable doubt."  In  another  instruction  for  the  defense — and  all  the  instruo- 
tions  for  the  defense  were  prepared  by  the  defendants  themselves,  and  the 
giving  of  them  was  asked  by  the  defendants — the  court  said:  "Before  a  party 
can  be  lawfully  convicted  of  the  commission  of  a  crime  under  our  statute 
concerning  accessories,  it  is  incumbent  on  the  prosecution  to  show,  beyond 
all  reasonable  doubt,  by  credible  evidence,  that  the  crime  was  committed  by 
some  persons  or  person  acting  underthe  advice,  aid,  encouragement,  abetting, 
or  procurement  of  the  defendant  or  defendants  whose  conviction  is  asked. 
Though  the  jury  should  believe  from  the  evidence  that  a  party  in  fact  advised 
generally  the  commission,  in  certain  contingencies,  of  acts  amounting  to 
crime,  yet  if  the  act  complained  of  was  in  fact  committed  by  some  third  party 
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of  his  own  mere  volition,  hatred,  malice,  or  ill  will,  and  not  materially  infla- 
«aced,  either  directly  or  indirectly,  by  such  advice  of  the  party  charged,  or  if 
he  was  actuated  only  by  the  advice  of  otiier  parties  not  charged,  and  for 
whose  advice  the  defendants  are  not  responsible,  the  party  charged  would  not 
in  such  case  be  responsible."  In  another  instruction  forthedefenso  thecourt 
said:  "Although  the  defendants,  or  some  of  them,  may  have  spoken  and  ulso 
published  their  views  to  the  effect  that  a  social  revolution  should  be  brought 
about  by  force,  and  that  tlie  oflBcers  of  tlie  law  should  be  resisted,  and,  to  this 
end,  dynamite  should  be  used  to  the  extent  of  taking  human  life;  that  per* 
sons  should  arm  to  resist  the  law;  that  the  law  should  be  throttled  and  killed; 
and  although  such  lanauage  might  caune  persi/ns  to  desire  to  carry  out  the 
adciee  given  as  aforesaid,  and  do  the  act  whicli  caused  officer  Degan's  death, 
— yet  the  bomb  may  have  been  thrown  and  Degan  killed  by  some  one  unfa* 
miliar  with  and  unprompted  by  the  teachings  of  defendants,  or  any  of  them. 
Therefore  the  jury  must  be  satisfied,  beyond  all  reasonable  doubt,  that  the 
person  throwing  said  bomb  was  acting  as  the  result  of  the  teaching  or  en- 
couragement of  defendants,"  etc. 

The  instruction  last  quoted,  which  was  drawn  by  the  counsel  for  the  de- 
fense, and  given  at  their  request,  recognizes  and  admits  the  claim  that  advis- 
ing, encouraging,  aiding,  and  abetting  murder,  witliin  the  meaning  of  our 
statute,  may  be  effected  through  the  utterance  of  such  speeches,  and  the  pub- 
lication of  such  articles  as  have  been  heretofore  referred  ta  The  only  thing 
insisted  upon  in  the  instruction  is  that  the  proof  m  ust  show,  clearly  and  b^ 
yond  a  reasonable  doubt,  theconnection  between  the  speeches  and  publications 
as  the  cause  and  the  murder  as  the  result. 

The  last  instruction  given  for  the  defendants  limited  the  instructions,  hav- 
ing reference  to  general  advice  to  commit  murder,  or  general  conspiracy  to 
commit  murder,  by  calling  the  attention  of  the  jury  speciflcally  to  the  Mon- 
day night  plot.  It  was  as  follows:  "If  the  jury  find  that  on  the  evening  of 
May  8d,  at  54  West  Lake  street,  at  a  meeting  at  which  some  of  the  defend- 
ants were  present,  a  pioposition  was  adopted  that,  in  the  event  of  a  collision 
between  the  police  force,  militia,  or  tiremen  on  one  side,  and  the  striking 
laborers  on  the  other,  it  was  agreed  that  certain  organizations,  of  which  some 
of  the  defendants  were  members,  should  meet  at  certain  designated  places  in 
the  city  of  Chicago;  that  a  committee  should  attend  public  places  and  public 
meetings,  where  an  attack  by  the  police  and  others  might  be  expected,  and,  in 
the  event  of  such  an  attack  being  made,  report  the  same  to  said  sirmed  sec- 
tions, as  aforesaid,  to  the  end  that  such  attack  might  be  resisted,  and  the 
police  stations  of  the  city  destroyed;  and  if  the  jury  further  And  that,  on 
the  night  of  May  4th,  some  person  unknown  went  to  a  meeting  at  the  Hay- 
market,  and  threw  a  bomb  into  the  assembled  police,  the  explosion  of  which 
killed  Mathias  J.  Degan;  and  that  from  all  the  evidence  in  the  case  the  jury 
are  not  satisfied  beyond  all  reasonable  doubt  that  said  act  causing  the  death 
of  said  Degan  was  the  result  of  any  act  in/urtTieranae  qf  tfie  common  design 
as  hsrein  stated,  but  may  have  been  the  unauthorized  and  the  individual  act 
of  some  person  acting  upon  his  own  reeponsibility  and  volition, — ^then  none  of 
the  defendants  can  be  held  responsible  therefor  on  account  of  said  West  Lake 
street  meuting." 

But  instruction  Ko.  51  wiU  not  be  found  to  be  so  general  in  character  as  it 
is  claimed  to  be,  if  its  language  is  carefully  analyz^  and  considered  in  con- 
nection with  other  instructions  given  for  the  state.  The  persons  referred  to 
therein  as  being  excited  to  tumult  and  riot,  and  to  the  use  of  deadly  weapons, 
and  to  the  taking  of  life,  are  "the  people  or  classes  of  people  of  this  city." 
The  expression  is  in  the  alternative.  "Classes  of  people  of  this  city"  are 
words  which,  when  construed  in  the  light  of  the  evidence  in  this  record, 
could  only  have  been  nnderstood  to  designate  workingmen  of  the  city  of  Chi- 
cago connected  with  the  groups  already  referred  to.    The  persona  advised  by 
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print  or  speech  to  commit  murder,  were  the  same  persons  who  were  excited 
to  tumult  and  riot  and  so  forth.  Therefore  the  instruction,  fairly  inter- 
preted, means  that  the  persons  advised  to  commit  murder  were  the  working- 
men  belonging  to  and  acting  with  the  International  groups,  and  that  the 
murder  spoken  of  as  resulting  from  the  advice  given  was  murder  committed 
by  one  or  more  of  such  workingmen.  It  is  said  that  the  instruction  does  not 
indicate  the  murder  of  Began,  but  speaks  simply  of  murder  generally.  It 
was  not  necessary  to  repeat  the  name  of  Degan  in  every  instruction.  The  in- 
structions must  be  considered  together;  and,  as  Degan's  name  was  mentioned 
in  the  two  instructions  preceding  and  the  one  following  No.  5^,  the  jury 
could  not  have  been  misled  upon  this  subject. 

The  words,  "whether  the  person  who  perpetrated  such  murder  can  be 
identified  or  not,"  could  have  referred  to  no  one  else  than  the  man  who  threw 
the  bomb  that  killed  Began. 

The  words,  "without  designatins;  time,  place,  or  occasion,"  must  be  taken 
with  the  qualification  given  to.  them  in  the  fifth  instruction;  that  is  to  say, 
such  time,  place,  and  occasion  as  the  committee  of  the  conspirators  appointed 
for  that  purpose  might  designate. 

According  to  the  theory  of  this  instruction,  the  defendants  conspired  to 
excite  certain  classes  to  tumult,  riot,  use  of  weapons,  and  taking  of  life,  "as 
a  means  to  carry  their  designs  and  purposes  into  effect."  The  instruction 
does  not  specify  what  those  designs  and  purposes  are,  because  they  iiad  been 
stated  in  the  two  preceding  instructions  to  be  the  bringing  about  of  a  social 
revolution,  and  the  destruction  of  the  authorities  of  the  city.  The  ordinary 
workingman  had  two  purposes  in  view:  First,  to  get  an  eight-hour  day  of  la- 
bor; second,  to  keep  the  police  from  interfering  to  protect  non-union  labor- 
ers against  strikers.  The  defendants  in  this  case  cared  nothing  about  the 
eight-hour  movement,  or  the  contentions  between  union  and  non-union  men. 
Tliey  looked  beyond,  to  the  social  revolution.  They  sought  to  make  use  of  the 
excitement  among  the  workingmen  over  the  eight-hour  movement,  and  over 
the  attacks  of  police  upon  strikers,  in  order  to  create  riot  and  tumult,  and 
thus  precipitate  the  social  revolution.  The  stirring  up  of  riot  and  tumult 
was  with  them  a  means  to  an  end.  There  is  testimony  tending  to  support 
this  view.  The  men  who  excited  the  tumult  and  riot  by  print  and  speech 
may  have  had  a  different  end  in  view  from  that  sought  by  the  classes  whom 
they  so  excited.  But  they  were  none  the  less  responsible  for  murder  that  re- 
sulted from  their  aid  and  encouragemeut.  If  the  defendants,  as  a  means  of  the 
bringing  iibout  the  social  revolution,  and  as  a  part  of  the  larger  conspiracy  to 
effect  such  revolution,  also  conspired  to  excite  classes  of  workingmen  in  Chi- 
cago into  sedition,  tumult,  and  riot,  and  to  the  use  of  deadly  weapons,  and  the 
taking  of  human  life,  and  for  the  purpose  of  producing  such  tumult,  riot, 
use  of  weapons,  and  taking  of  life,  advised  and  encouraged  such  classes  by 
newspaper  articles  and  speeches  to  murder  the  authorities  of  the  city,  and  a 
murder  of  a  policeman  resulted  from  such  advice  and  'encouragement,  then 
defendants  are  responsible  therefor. 

It  is  a  familiar  doctrine  of  the  law,  in  criminal  cases,  that,  if  a  reasonable 
doubt  of  the  guilt  of  the  prisoner  is  entertained,  the  jury  have  no  discietiun, 
but  must  acquit.  The  twelfth  and  thirteenth  instructions  for  the  prosecution 
are  objected  to  as  not  correctly  stating  to  the  jury  the  meaning  of  "reason- 
able doubt."  The  twelfth  instruction  is  an  exact  copy,  wrbatim  et  literatim, 
of  the  sixth  instruction  in  Miller  v.  People,  39  111.  457,  which  we  approved 
in  that  case,  and  which,  since  that  case,  we  have  indorsed  as  correct  in  at 
least  three  cases,  to-wit:  May  v.  People,  60  111.  119;  Connaghan  v.  People, 
88  111.  460;  and  Dunn  v.  People,  109  111.  635. 

The  portion  of  the  thirteenth  instruction  which  plaintiffs  in  error  complain 
of  is  that  which  is  contained  in  the  following  words:  "You  are  not  at  liberty 
to  disbelieve  as  jurors,  if  from  the  evidence  you  believe  as  men."    Tills  ex- 


Digitized  by 


Google 


m.]  'THE   anarchists'  CASS.  987 

pression  has  been  sanctioned  by  the  supreme  court  of  Pennsylvania  as  having 
been  properly  used  in  an  instruction  given  to  tlie  jury  by  a  trial  judge,  and 
we  are  inclined  to  follow  the  ruling  there  laid  down.  That  court  said  in 
Nevling  v.  Com.,  98  Pa.  St.  322:  "The  learned  judge  then  proceeded  to  say 
that  tiie  doubt  must  be  a  reasonable  one,  and  that  jurymen  could  not  doubt 
as  jurymen  what  they  believed  as  men.  In  all  this  there  was  no  error.  It  is 
the  familiar  language  found  in  the  text-books  and  decisions  which  treat  of  the 
subject." 

By  the  twelfth  and  thirteenth  instructions,  considered  in  connection  with 
the  eleventh  instruction  for  the  state,  and  also  in  connection  with  the  defini- 
tions of  "reasonable  doubt"  as  embodied  in  the  instructions  given  for  the  de- 
fense, wetliink  the  law  npon  this  subject  was  correctly  presented  to  the  jury. 

Tlie  statute  of  this  state  provides  that  "juries  in  all  criminal  cases  shall  be 
judges  of  the  law  and  fact."  Instruction  No.  13 J,  given  for  the  prosecu- 
tion, is  objected  to  as  improperly  limiting  and  qualifying  this  provision  of  the 
statute.  It  tells  the  jury  that,  "if  they  can  say  upon  their  oaths  that  they 
knowthelawbetterthanthecourtitself.theyhavetiierighttodoso;  *  *  •" 
but  that,  "before  saying  this  npon  their  oaths,  it  is  their  duty  to  reflect 
whether,  from  their  study  and  experience,  they  are  better  qualified  to  judge  of 
the  law  than  the  court,"  etc. 

The  language  of  instruction  No.  13Jis  an  exact  copy,  verbatim  et  literatim, 
of  the  language  used  by  this  court  in  Sohnier  v.  People,  23  III.  17.  The  views 
expressed  in  Hchnier  v.  People  have  been  approved  of  and  indorsed  in  Fisher 
\. People,  23  111.  283;  MtUlinixv.People,lQl\\.2ll;  and  Davison \. People, 
90  III.  221.  The  question  is  settled,  and  we  see  no  reason  to  retreat  from  our 
position  upon  this  subject. 

It  is  also  claim'ed  that  the  court  erred  in  refusing  to  give  certain  instruc- 
tions asked  by  the  defendants.  The  refusal  of  those  numbered  3,  8, 9, 11,  and 
18  is  especially  insisted  upon  as  error. 

'  Instruction  No.  3  was  properly  refused,  because  it  told  the  jury  that  those 
of  the  defendants  who  were  not  present  at  the  Hay  market,  counseling,  aid- 
ing, or  abetting  tlie  throwing  of  the  bomb,  should  be  acquitted.  Under  our 
statute,  and  the  decision  of  this  court  in  Brerman  v.  People,  15  HI.  517,  the 
defendants  were  guilty,  if  they  advised  and  encouraged  the  murder  to  be  com- 
mitted, although  they  may  not  have  been  preaent. 

Instruction  No.  8  was  wrong  for  a  number  of  reasons,  but  it  is  sufficient  to 
refer  to  one.  It  assumes  that  "a  conspiracy  to  bring  about  a  change  of  gov- 
ernment, *  *  *  by  peaceful  means  if  possible,  but,  if  necessary,  to  re- 
sort to  force  for  that  purpose,"  is  not  unlawful.  The  fact  that  the  conspira- 
tors may  not  have  intended  to  resoit  to  force,  unless,  in  their  judgment, 
they  should  deem  it  necessary  to  do  so,  would  not  make  their  conspii'acy  any 
the  less  unlawful. 

All  that  was  materialln  instructions  9,  11,  and  18  was  embodied  in  the  in- 
structions which  were  given  for  the  defendants. 

The  defendants  also  complain  that  the  court  refused  to  give  an  instruction 
for  them,  which  contained  the  following  statement:  "It  cannot  be  material 
in  this  case  that  defendants,  or  some  of  them,  are  or  may  be  socialists,  com- 
munists, or  anarchists,"  etc.  If  there  was  a  conspiracy,  it  was  material  to 
show  its  purposes  and  objects,  with  a  view  of  determining  whether  and  in 
what  respect  it  was  unlawful.  Anarchy  is  the  aljsence  of  government.  It 
is  a  state  of  society  where  there  is  no  law  or  supreme  power.  If  the  conspir- 
acy had  for  its  object  the  destruction  of  the  law  and  the  government,  and  of 
the  police  and  militia,  as  the  representatives  of  law  and  government,  it  hud  for 
its  object  the  bringing  about  of  practical  anarchy.  Whether  or  not  the  de- 
fendants were  anarchists  may  have  been  a  proper  circumstance  to  be  consid- 
ered in  connection  with  all  the  other  circumstances  in  the  case,  with  a  view 
of  showing  what  connection,  if  any,  they  bad  with  the  conspiracy,  and  what 
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were  their  purposes  in  joiningit.  Therefore  we  cannot  say  that  it  wasanrrror 
to  refuse  an  instruction  containing  such  a  broad  decUratioa  as  that  an- 
nounced in  the  above  quotation. 

Defendants  further  complain  because  the  Instruction  numbered  13,  which 
was  asked  by  them,  was  refused  by  the  trial  court.  The  refusal  of  this  in- 
struction was  not  error.  It  was  proper  enough,  so  far  aa  it  stated  that  if  a 
person  at  the  Haymarket,  "without  the  knowledge,  aid,  counsel,  procure- 
ment, or  abetting'  of  the  defendants,  or  any  of  them,  then  or  theretofore 
given,  *  *  «  threw  a  bomb  among  the  police,  whereupon  resulted  the 
murder  charged  in  the  indictment,  then  the  defendants  would  not  be  liable 
for  the  results  of  such  bomb,"  etc.  But  the  instruction  is  so  ingeniously 
worded  as  to  lead  the  jury  to  believe  that  the  person  who  threw  the  bomb  at  the 
Haymarket  was  justided  in  doing  so  if  the  meeting  there  was  lawfully  convened 
and  peaceably  conducted,  and  if  the  order  to  disperse  was  unauthorized  and 
illegal.  Counsel  inject  into  the  instruction  the  hypothesis  that  the  bomb  may 
have  been  thrown  by  an  outside  party,  "in  pursuance  of  his  view  of  the  right 
of  self-defense."  A  mere  order  to  disperse  cannot  be  an  excuse  for  throwing 
a  dynamite  bomb  into  a  body  of  policemen.  If  the  bomb-thrower  had  been 
illegally  and  improperly  attacked  by  the  police,  while  quietly  attending  a 
peaceable  meeting,  and  had  thrown  the  bomb  to  defend  himself  against  such 
attack,  another  question  would  be  presented.  The  vice  of  the  instruction 
lies  in  the  insidious  intimation  embodied  in  it,  that,  when  a  body  of  police- 
men, even  if  in  excess  of  their  authority,  give  a  verbal  order  to  an  assemblage 
to  disperse,  a  member  of  that  assembly  will  be  excusable  for  throwing  a  bomb 
on  the  ground  of  self-defense,  and  because  of  the  supposed  invasion  of  his 
rights. 

The  instruction  given  by  the  court  of  its  own  motion,  And  which  has  al- 
ready been  referred  to,  is  also  claimed  to  be  erroneous.  So  far  aa  it  speaks 
of  murder  and  advice  to  commit  murder  in  general  terms,  it  is  sufficiently 
limited  and  quaiifled  when  read  in  connection  with  all  the  other  instructions, 
to  which  it  specifically  calls  attention.  It  does  not  supei'sede  and  stand  as  a 
substitute  for  the  other  instructions,  given  for  both  sides.  It  does  not  so 
purport  upon  its  face.  On  the  contrary,  the  jury  are  directed  to  "carefully 
scrutinize"  such  other  instructions,  and  aretokl  that  their  apparent  incon- 
sistencies will  disappear  under.such  scrutiny.  In  the  last  sentence  they  are 
requested  to  disregard  any  unguarded  expressions  that  may  have  ci-ept  into 
the  instructions,  "which  seem  to  assume  the  existence  of  any  facts, "  and  look 
only  to  the  evidence,  etc.  Why  caution  the  jury  to  disregard  certain  expres- 
sions of  a  particular  kind  in  the  other  instructions,  if  the  latter  were  to  l>e 
entirely  superseded?  We  do  not  think  that  the  instruction  given  by  the  trial 
judge  suo  motu  is  obnoxious  to  the  objections  urged  against  it. 

Defendants  also  object  to  the  instruction  as  to  tlie  foim  of  the  verdict  as  be- 
ing erroneous.  It  is  claimed  that  the  jury  were  obliged,  under  this  instruction, 
to  find  the  defendants  either  guilty  or  not  guilty  of  murder,  whereas  the  jury 
were  entitled  to  find  that  the  offense  was  a  lower  grade  of  homicide  than 
murder,  if  the  evidence  so  warranted.  This  position  is  fully  answered  by 
our  decisions  in  the  cases  of  Jhmn  v.  People,  109111.  646,  and  Daoey  v.  People, 
116  [11.  565, 6  N.  E.  Rep.  165.  If  counsel  desired  to  have  the  jury  differently 
instructed  as  to  tlie  form  of  the  verdict,  they  should  have  prepared  an  in- 
struction indicating  such  form  as  they  deemed  to  be  correct,  and  should  have 
asked  the  trial  court  to  give  it.  They  did  not  do  so,  and  are  in  no  position  to 
complain  here. 

The  court,  at  the  request  of  the  defendants,  did  give  tlie  jury  an  instruc- 
tion defining  manslaughter  in  the  words  of  the  statute,  and  specifying  the 
punishment  therefor  as  fixed  by  the  statute.  The  court  also  gave  the  jury 
the  following  instruction:  "The  jury  are  instructed  that,  under  an  indict- 
ment for  murder,  a  party  accused  may  be  found  guilty  of  manslaughter;  and 
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in  this  case  If,  from  a  full  and  careful  eonslderation  of  all  the  evidence  be- 
fore you,  you  believe,  beyond  a  reasonable  doubt,  that  the  defendants,  or 
any  of  them,  are  guilty  of  manslaughter,  you  may  so  find  by  your  verdict." 

The  next  error  assigned  has  reference  to  the  Impaneling  of  the  jury.  The 
counsel  for  plaintiffs  in  error  have  made  an  able  and  elaborate  argument  for 
the  |>urpose  of  showing  that  the  jury  which  tried  this  case  was  not  an  impar- 
tial jury,  in  the  sense  in  which  the  word  "impiurtial"  is  used  in  our  constitu- 
tion. We  do  not  deem  a  consideration  of  all  the  points  presented  as  neces- 
sary to  a  determination  of  the  case,  aud  shall  notice  only  those  that  seem  to 
us  to  be  material. 

Nine  hundred  and  eighty-one  men  are  called  into  the  jury-box,  and  sworn 
to  answer  questions.  Each  one  of  the  eight  defendants  was  entitled  to  a  per- 
emptory challenge  of  20  jurors,  making  the  whole  number  of  peremptory  chal- 
lenges allowed  to  the  defense  160.  The  state  was  entitled  to  the  same  num- 
ber. Seven  Imndred  and  fifty-seven  were  excused  upon  challenge  for  cause. 
One  hundred  and  sixty  were  challenged  peremptorily  by  the  defense,  and  fifty- 
two  by  the  state.  Of  the  12  jurors  who  tried  the  case,  11  were  accepted  by 
the  defendants.  They  challenged  one  of  these,  wboae  name  was  Denker,  for 
cause,  but,  after  the  court  overruled  the  challenge,  they  proceeded  to  further 
question  him,  and  finally  accepted  him,  although  142  of  their  peremptory 
challenges  were  at  that  time  unused.  They  accepted  the  10  others,  including 
the  juror  Adams,  without  objection.  When  Adams,  the  eleventh  juror,  was 
taken,  they  had  43  peremptory  challenges  which  they  had  not  yet  used .  There- 
fore, as  to  eleven  of  the  jurymen,  the  defendants  are  estopped  from  complain- 
ing. Tiiey  virtually  agreed  to  be  tried  by  them  because  they  accepted  them, 
when,  by  the  exercise  of  their  unused  peremptory  challenges,  they  could  have 
compelled  every  one  of  them  to  stand  aside. 

Counsel  for  the  defendants  complain  that  the  trial  court  overruled  their 
challenges  for  cause  uf  26  talesmen,  to  whose  examinations  they  specifically 
call  our  attention.  As  they  afterwards  peremptorily  challenged  the  talesmen 
so  referred  to,  no  one  of  them  sat  upon  the  jury.  Every  one  of  these  26  men 
had  been  peremptorily  challenged  before  the  eleventh  juror  was  taken.  After 
the  eleventh  juror  was  accepted,  tlie  43  peremptory  challenges,  which  then 
remained  to  the  defendants,  were  all  used  by  them  before  the  twelfth  juror 
was  taken. 

After  the  defendants  had  examined  the  twelfth  juror,  whose  name  was  San- 
ford,  they  challenged  him  for  cause.  Their  challenge  wasoverruled,  and  they 
excepted.  The  160  talesmen  who  were  peremptorily  challenged  by  defend- 
ants were  first  challenged  for  cause,  and  the  challenges  for  cause  vere  over- 
ruled by  the  trial  court.  It  is  claimed  that,  inasmuch  as  the  defendants  ex- 
hausted all  their  peremptory  challenges  before  the  panel  was  finally  com- 
pleted, the  action  of  the  court  in  regard  to  these  particular  jurors  will  be  con- 
sidered, and,  if  erroneous,  such  action  is  good  ground  of  reversal.  We  think 
it  must  be  made  to  appear  that  an  objectionable  juror  was  put  upon  the  de- 
fendants after  they  had  exhausted  their  peremptory  challenge.  "Unless  ob- 
jection is  shown  to  one  or  more  of  the  jury  who  tried  tho  case,  the  antecedent 
rulings  of  the  court  upontheconipetencyorincompetency  of  jurors,  who  have 
been  challenged  and  stood  aside,  will  not  be  inquired  into  in  this  court." 
Holt  V.  Utate,  9  Tex.  App.  571. 

We  cannot  reverse  this  judgment  for  errors  committed  in  the  lower  court 
in  overruling  challenges  for  cause  to  jurors,  even  though  defendants  ex- 
hausted their  peremptory  challenges,  unless  it  is  further  shown  that  an  objec- 
tionable juror  was  forced  upon  them  and  sat  upon  the  case  after  they  had  ex- 
hausted their  peremptory  challenges.  This  doctrine  is  ably  discussed  in 
Loggins  v.  State,  12  Tex.  App.  65.  We  think  the  reasoning  in  that  case  is 
sound,  and  answers  the  objection  here  made. 

In  addition  to  this  reason,  we  have  carefully  considered  the  examinations 
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of  the  several  jurors  challenged  by  the  defendant  poromptorilv;  and,  while 
we  cannot  approve  all  that  was  said  by  the  trial  judge  in  resj  t  to  some  of 
them,  we  find  no  such  error  in  the  rulings  of  the  court  in  overruling  the  chal- 
lenges for  cause  as  to  any  of  them  as  would  justify  a  reversal  of  the  cause. 
The  exiimi nations,  as  they  appear  in  the  record,  of  the  43  talesmen,  who  were 
challenged  peremptorily  after  the  eleventh  juror  was  accepted,  shows  that 
many  of  the  43  challenges  were  exercised  arbitrarily,  and  without  any  appar- 
ent cause.  Such  challenges  were  not  compelled  by  any  demonstrated  unBt- 
ness  of  tlie  jurors,  but  ssem  to  Itave  been  used  up  for  no  otlier  purpose  than 
to  force  the  selection  of  one  juror  after  the  43  challenges  were  exliausted. 
Tiie  only  question,  then,  which  we  deem  it  material  to  consider,  is,  did  tlie 
trial  court  err  in  overruling  the  challenge  for  cause  of  Saufoi-d,  tlu  twelfth 
juror,  or,  in  other  words,  was  he  a  competent  juror? 

The  following  is  the  material  portion  of  his  examination:  "Have  you  an 
opinion  as  to  whether  or  not  there  was  ah  offense  committed  at  the  Haymar- 
l5et  meeting  by  the  throwing  of  the  bomb.  Answer.  Yes.  Question.  Now, 
from  all  that  you  have  read,  and  all  that  you  liave  heard,  have  you  an  opinion 
as  to  the  guilt  or  innocence  of  any  of  tlie  eight  defendants  of  the  throwing  of 
that  bomb?  A.  Yes.  Q.  You  have  an  opinion  upon  that  question  also?  A. 
I  have.  *  *  *  Q.  Now,  if  yoii  should  be  selected  as  a  juror  in  this  ciise  to 
try  and  determine  it,  do  you  believe  that  you  could  exercise  legally  the  duties 
of  a  juror;  that  yon  could  listen  to  the  testimony,  and  all  of  the  testimony, 
and  the  charge  of  the  court,  and  after  deliberation  return  a  verdict  which 
would  be  right  and  fair  as  between  the  defendants  and  the  people  of  the  state 
of  Illinois?  ^.  Yes,  sir.  Q.  You  believe  that  you  could  do  that?  ii.  Yes. 
sir.  Q.  You  could  fairly  and  impartially  listen  to  the  testimony  that-is  in- 
troduced here?  A.  Yes.  Q.  And  the  charge  of  the  court,  and  render  an 
impartial  verdict,  you  believe?  A.  Yes.  Q.  Have  you  any  Icnowledge  of 
the  principles  contended  for  by  socialist-s,  communists,  and  anarchists.  A. 
Nothing  except  wliat  I  read  in  the  papers.  Q.  .lust  general  reading?  A. 
Yes.  Q.  You  are  not  a  socialist,  I  presume,  or  a  communist?  A,  Ko,  sir. 
Q.  Have  you  a  prejudice  agai  nst  them  from  what  you  have  read  in  the  papers? 
A.  Decided.  Q.  Do  you  believe  that  that  would  influence  your  verdict  in 
this  case;  or  would  you  try  the  real  issue  which  is  here,  as  to  whether  tliese 
defendants  were  guilty  of  the  murder  of  Mr.  Dcgan  or  not;  or  would  you  try 
the  question  of  socialism  and  anarchism,  which  retdly  has  nothing  to  do  with 
the  case?  A.  Well,  as  I  know  so  little  about  it  in  reality  at  present,  it  is  a 
pretty  hard  question  to  answer.  Q.  You  would  undertake — you  would  at- 
tempt, of  course— to  try  the  case  upon  the  evidence  introduced  here  upon  the 
issue  which  is  presented  here?  ^.  Yes,  sir.  *  •  *  §.  "Well,  then,  so  far 
as  that  is  concerned  Idonotcare  very  much  what  your  opinion  maybe  now, for 
your  opinion  now  is  made  up  of  random  convei"sations  and  from  newspaper 
reading,  as  I  understand?  A.  Yes.  Q.  That  is  notliing  reliable.  You  do  not 
regard  that  as  being  in  the  nature  of  sworn  testimony  at  all,  do  you?  A .  No. 
Q.  Now,  when  the  testimony  is  introduced  here,  and  the  witnesses  are  exam- 
ined, you  see  them,  and  look  into  their  countenances,  judge  who  are  worthy 
of  belief,  and  who  are  not  worthy  of  belief,  don't  you  think  then  you  would 
be  a>>le  to  determine  the  question?  A.  Yes.  Q.  Regardless  of  any  impres- 
sion that  you  might  have,  or  any  opinion?  A.  Yes.  Q.  Have  you  any  op- 
position to  the  organization  by  laboring  men  of  associations  or  societies  or 
unions,  so  far  as  they  have  reference  to  their  own  advancement  and  protec- 
tion, and  are  not  in  violation  of  law?  A.  No,  sir.  Q.  Do  you  know  any  of 
the  members  of  the  police  force  of  the  city  of  Chicago?  A.  Not  one  by 
name.  Q.  You  are  not  acquainted  with  any  one  that  was  either  injured  or 
killed,  I  suppose,  at  the  Haymarket  meeting?  A,  No.  *  *  *  Q.  It  you 
should  be  selected  as  a  juror  in  this  case,  do  you  believe  that,  regardless  of  all 
prejudice  or  opinion  which  you  now  have,  you  could  listen  to  Sie  legitimate 
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testimonj  introduced  m  court,  and  upon  that,  and  that  alone,  render  and  re- 
turn a  fair  and  impartial,  unprejudiced,  and  unbiased  verdict?    A.  Yes." 

The  foregoing  examination  was  by  the  defense.  The  following  was  by  the 
state:  "'Quentian.  Upon  what  is  your  opinion  founded, — upon  newspaper  re- 
ports? Ansioer.  Well,  it  is  founded  on  the  general  theory,  and  what  I  read 
in  the  newspapers.  Q.  And  what  you  read  in  the  papers?  A.  Yes,  sir.  Q. 
Have  you  ever  talked  with  any  one  that  was  present  at  the  Haymarket  at 
thetime  the  Ijomb  was  thrown?  4.  No,  sir.  ^.  Have  you  ever  talked  with 
any  one  who  professed  of  his  own  knowledge  to  know  anything  about  the  con- 
nection of  the  defendants  with  the  throwing  of  that  bomb?  A.  TSo.  §.  Have 
you  ever  said  to  any  one  whether  or  not  you  believed  the  statements  of  facta 
in  the  newspapers  to  be  true?  A.  1  have  never  expressed  it  exactly  in  that 
way,  but  still  I  have  no  reason  to  think  they  were  false.  Q.  Well,  the  ques- 
tion is  not  what  your  opinion  of  that  was.  The  question  simply  is, — ^it  is  a 
question  made  necessary  by  our  statute,  perhaps?  A.  Well,  I  don't  recall 
whether  1  have  or  not.,  Q.  So  far  as  you  know,  then,  you  never  have?  A. 
Ko,  sir.  Q.  Do  you  believe  that,  if  taken  as  a  juror,  you  can  try  this  case 
fairly  and  impartially,  and  render  a  verdict  upon  the  law  and  the  evidence? 
A.  Yes." 

It  is  objected  that  Sanford  had  formed  such  an  opinion  as  disqualified  him 
from  sitting  upon  the  jury.  It  is  apparent,  from  the  foregoing  examination, 
that  the  opinion  of  the  juror  is  based  upon  rumors  or  newspaper  statements, 
and  that  he  has  expressed  no  opinion  as  to  the  truth  of  such  rumors  or  state- 
ments. He  states  upon  oath  that  he  believed  that  he  could  fairly  and  impar- 
tially render  a  verdict  in  the  case  in  accordance  with  the  law  and  the  evidence. 
That  the  trial  court  was  satisfied  of  the  truth  of  his  statement  would  appear 
from  the  fact  that  the  challenge  for  cause  was  overruled.  Therefore  the  ex- 
amination of  the  juror  shows  a  state  of  facts  which  brings  his  case  exactly 
within  the  scqpe  and  meaning  of  the  third  proviso  of  the  fourteenth  section 
of  chapter  78v  entitled  "Jurors,"  of  our  Revised  Statutes.  That  proviso  is  as 
follows:  "And  provided  further,  that  in  the  trial  of  any  criminal  cause  the 
fact  that  a  person  called  as  a  juror  has  formed  an  opinion  or  impression,  based 
upon  rumor,  or  upon  newspaper  statements,  (about  the  truth  of  which  he  has 
expressed  no  opinion,)  shall  not  disqualify  him  to  serve  as  a  juror  in  such  case, 
if  he  shall,  upon  oath,  state  that  lie  believes  he  can  fairly  and  impartially  ren- 
der a  verdict  therein  in  accordance  with  the  law  and  the  evidence,  and  the 
court  shall  be  satisfied  of  the  truth  of  such  statement." 

In  Wilson  v.  People,  94  III.  324,  one  William  Gray  was  examined  touching 
his  qualifications  as  a  juror,  and  said:  "I  have  read  newspaper  accounts  of 
the  commission  of  the  crime  with  which  the  defendant  is  charged,  and  have 
also  conversed  with  several  persons  in  regard  to  it  since  coming  to  Carthage, 
and  during  my  attendance  upon  this  term  of  court.  Do  not  know  whether 
they  are  witnesses  in  the  case  or  not.  Do  not  know  who  the  witnesses  in  the 
case  are.  From  accounts  I  have  read,  and  from  conversations  I  have  had,  I 
have  formed  an  opinion  in  the  case.  Would  have  an  opinion  now  if  the  facts 
should  turn  out  as  I  have  heard  them,  and  I  think  it  would  take  some  evidence 
to  remove  that  opinion.  Would  be  governed  by  the  evidence  in  the  case,  and 
can  give  the  defendant  a  fair  and  impartial  trial  according  to  the  law  and  the 
evidence. "  Gray  was  challenged  for  cause,  and  the  challenge  overruled  by 
the  trial  codrt.  We  held  that  all  objection  to  Gray's  competency  was  clearly 
removed  by  the  proviso  above  quoted.  We  also  there  said:  "The  opinion 
formed  seems  not  to  have  been  decided,  but  one  of  a  light  and  transient  char- 
acter, which  at  no  time  would  have  disqualified  the  juror  from  serving." 

The  expressions  of  Sanford  in  the  case  at  bar  as  to  the  opinion  formed  by 
him  are  not  so  strong  as  those  used  by  Gray  in  the  Wilson  Case  in  regard  to 
his  opinion.  Sanford's  impressions  were  not  such  as  would  refuse  to  yield 
to  the  testimony  that  might  be  offered,  nor  were  they  such  as  to  close  his  mind 
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to  a  fair  consideration  of  the  testimony.    They  were  not  "strong  and  deep 

impressions,"  such  as  are  referred  to  by  Cluef  Justice  Mabshall  when  be 
said,  upon  tlie  trial  of  Aaron  Burr  for  treason:  "Those  strong  and  deep  im- 
pressions which  will  close  the  mind  against  the  testimony  which  may  be  of- 
fered in  opposition  to  them,  which  will  combat  that  testimony,  and  resist  its 
force,  constitute  a  sufBcient  objection  to  a  juror."     1  Burr's  Trial,  416. 

Counsel  for  the  defense  seem  to  claim,  in  their  argument,  that  the  proviso 
above  quoted  is  unconstitutional  in  that  it  violates  section  9,  art.  2,  of  the 
present  constitution  of  this  state,  which  guaranties  to  the  accused  party  in 
every  criminal  prosecution  "a  speedy  public  tri;il  by  an  impartial  jury  of  the 
county  or  district  in  wliich  the  oSense  is  alleged  to  have  been  committed." 
We  do  not  think  that  the  proviso  is  unconstitutional  for  the  reason  stated. 
The  rnle  which  it  lays  down,  when  wisely  applied,  does  not  lead  to  the  selec- 
tion of  partial  jurors.  On  the  contrary,  it  tends  to  secure  intelligence  in  the 
jury-box  and  to  exclude  from  it  that  dense  ignorance  which  has  often  sub- 
jected the  jury  system  to  just  criticism.  A  statute  upon  this  subject  similar 
to  ours,  and  attacked  as  unconstitutional  for  the  same  reason  here  indicated, 
was  held  to  be  constitutional  by  the  court  of  appeals  in  the  state  of  New  York 
in  Stokes  v.  People,  53  N.  Y.  171. 

The  juror  Sanford  further  stated  that  he  had  a  prejudice  against  socialists, 
communists,  and  anarchists.  This  did  not  disqualify  him  from  sitting  as  a 
juror.  If  the  theories  of  the  anarchists  should  be  carried  into  practical  eftect, 
they  would  involve  the  destruction  of  all  law  and  government.  Law  and  gov- 
ernment cannot  be  abolished  without  revolution,  bloodshed,  and  murder. 
The  socialist  or  communist,  if  he  attempted  to  put  into  practical  operation 
his  doctrine  of  community  of  property,  would  destroy  individual  rights  in 
property.  Practically  considered,  the  idea  of  taking  a  man's  property  from 
him  without  his  consent,  for  the  purpose  of  putting  it  into  a  common  fund 
for  the  benefit  of  the  community  at  large,  involves  the  oomipission  of  theft 
and  robbery.  Therefore  the  prejudice  which  the  ordinary  citizta,  who  looloi 
at  things  from  a  practical  stand-point,  would  have  against  anarchism  and 
communism,  would  be  nothing  more  than  a  prejudice  against  crime. 

In  Winneshiek  Ins.  Co.  v.  Schueller,  60  III.  465,  we  said:  "A  man  may 
have  a  prejudice  against  crime,  against  a  mean  action,  against  dishonesty, 
and  still  be  a  competent  juror.  This  is  proper,  and  such  prejudice  will  never 
force  a  jury  to  prejudge  an  innocent  and  honest  man. "  In  Robinson  v.  Ran- 
dall, 82  HI.  521,  we  again  said:  "The  mere  fact,  therefore,  that  a  juror  may 
have  a  prejudice  against  crime,  does  not  disqualify  him  as  a  jaror.  A  jnror 
may  be  prej  udiced  against  larceny  or  burglary  or  murder,  and  yet  such  fact 
would  nut  in  the  least  disqualify  him  from  sitting  upon  a  jury  to  try  some 
person  who  might  be  charged  with  one  of  these  crimes." 

Sanford  stat»l  that  he  would  "attempt  to  try  the  case  upon  the  evidence  in- 
troduced here,  upon  the  issue  which  is  presented  here."  The  issue  presented 
was  whether  the  defendants  were  guilty  or  not  guilty  of  the  murder  of  Ma- 
thias  J.  Degan.  Any  prejudice  against  communism  or  anarchism  would  not 
render  a  juror  incapable  of  trying  thai  issue  fairly  and  impartially. 

We  cannot  see  that  the  trial  court  erred  in  overruling  the  challenge  for 
cause  of  the  twelfth  juror.  This  being  so,  it  does  not  appear  that  the  defend- 
ants were  injured,  or  that  their  rights  were  in  any  way  prejudiced  by  his  se- 
lection as  a  juryman. 

On  the  motion  for  a  new  trial,  the  defendants  read  three  affidavits  for  the 
purpose  of  showing  that  shortly  aftor  May  4, 1886,  two  of  the  jurors  had 
given  utterance  to  expressions  showing  prejudiceagainstthedefendants.  The 
two  jurors  made  countor-alBdavits  denying  that  they  used  the  expressions  at- 
tributed to  them.  We  do  not  think  that  the  aifidavits  satisfactorily  proved 
previously  expressed  opinions  on  the  part  of  the  two  jurors  referred  to.  It  is 
a  dangerous  practice  to  allow  verdicts  to  be  set  aside  upon  eat  parte  affidavits 
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SB  to  what  jnrora  ore  claimed  to  bare  said  before  they  were  summoned  to  act 
as  juiymen.  The  parties  making  such  affidavits  submit  to  no  cross-exami- 
nation, and  the  correctness  of  their  statement  is  subject  to  no  test  whatever. 
We  adhere  to  the  views  which  we  have  recently  expressed  upon  this  subject 
in  the  case  of  Hughes  y.  People,  116  111.  830,  6  N.  £.  Bep.  55. 

The  defendants  claim  that,  althoagh  they  were  entitled  to  160  peremptory 
challenges,  yet  the  state  was  entitled  to  only  20;  and  they  charge  it  as  error 
that  the  state  was  allowed  to  peremptorily  challenge  more  than  20  talesmen. 
The  statute  says:  "The  attorney  prosecuting  on  behalf  of  the  people  shall  be 
admitted  to  a  peremptory  challenge  of  the  same  number  of  jurors  that  the  ac- 
cused is  entitled  to."  Bev.  St.  o.  88,  §  432.  We  cannot  conceive  how  lan- 
guage can  be  plainer  than  that  here  used.  It  explains  itself,  and  requires  no 
further  remark. 

The  defendants  also  claim  that  the  trial  court  eri'Cd  in  refusing  a  separate 
trial  from  the  other  defendants  to  the  defendants  Spies,  Schwab,  Fielden,  Neebe, 
and  Pai-Bons.  Error  cannot  be  assigned  upon  the  refusal  to  grant  separate 
trials  where  several  are  jointly  Indicted.  It  was  a  matter  of  (Oscretion  with 
the  court  below.  We  so  decided  in  Maton  v.  People,  15  111.  536.  We  are 
unable  to  see  any  abuse  of  the  discretion  in  this  case. 

Defendants  also  take  exceptions  to  the  conduct  of  the  special  bailiff.  The 
regular  panel  having  been  exhausted,  and  the  defendants  having  objected  "to 
the  sheriff  summoning  a  sufficient  number  of  persons  to  fill  tlie  panel"  of 
jurors,  the  court  appointed  a  special  bailiff  named  Ryce  to  summon  such  per- 
sons, under  section  18,  c.  78,  Bev.  St.  On  the  motion  for  new  trial,  defend- 
ants read  affidavits  of  one  Stevens,  In  which  Stevens  swore  that  he  had  heard 
one  Favor  say  that  he  (Favor)  had  heard  Byce  say  that  he  (Byce)  was  sum- 
moning as  jurors  such  men  as  the  defense  would  be  compelled  to  challenge 
peremptorily,  etc.  The  defendants  then  made  a  motion,  based  upon  this  affi- 
davit, that  Favor  be  compelled  to  come  into  court,  and  testify  to  what  Byce 
had  said  to  him.  The  refusal  of  the  oourt  to  grant  the  application  is  com- 
plained of  as  error.       * 

The  statements  in  the  affidavit  were  mere  hearsay,  and  were  too  Indefinite 
and  remote  to  base  any  motion  upon.  Moreover,  if  Byce  did  make  the  r^ 
mark  in  question  to  Favor,  it  does  not  appear  that  defendants  were  harmed 
by  it.  There  is  nothing  to  show  that  Byce  made  any  remarks  of  any  kind, 
proper  or  improper,  to  the  jurors  whom  he  summoned.  In  addition  to  this, 
it  Is  not  shown  that  the  defendants  served  Favor  with  a  subpoena  so  as  to  lay 
a  foundation  for  compelling  his  attendance. 

We  think  that  the  course  pursued  on  the  trial  in  regard  to  the  manner  of 
Impaneling  the  jury  was  correct,  and  In  accordance  with  the  plain  meaning 
of  section  21,  o.  78,  Bev.  St.  That  section  says  "that  the  jury  shall  be  passed 
npon  and  accepted  in  panels  of  four  by  the  parties,  commencing  with  the 
plaintiff."  The  state  is  not  called  upon  to  tender  the  defendants  a  second 
panel  before  the  defendants  tender  It  back  four. 

We  cannot  see  that  the  remarks  of  the  state's  attorney  in  his  argument  to 
the  Jury  were  marked  by  any  such  Improprieties  as  require  a  reversal  of  the 
judgment.     Wilson  v.  People,  supra,  and  Qarrity  v.  People,  107  111.  162. 

In  their  lengthy  argument,  counsel  for  the  defense  make  some  other  points 
of  minor  importance,  which  are  not  here  noticed.  As  to  these  it  is  sufficient 
to  say  that  we  have  considered  them,  and  do  not  regard  them  as  well  taken. 

The  judgment  of  the  criminal  court  of  Cook  county  is  affirmed. 

NOTE. 

1.  HoHioiSB— Bt  Cohbpibaot.  Where  several  men  combine  with  Intent  to  do  an  nn- 
lawltal  thing,  and,  in  prosecation  of  ttie  unlawful  intent  one  of  them  goes  a  step  be- 
yond the  others,  and  aoea  acts  which  they  do  not  tbeniselves  perform,  all  are  respon- 
sible for  what  the  one  does.  United  States  v.  Kane,  23  Fed.  Kep.  748;  State  v.  H» 
CahUl,  (Iowa,)  S3  N.  W.  Rep.  699.  80  K.  W.  Bep.  663;  Losk  v.  State,  (Mica.)  2  SonUt. 
T.12ji.E.no.l6— 63 
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Bep.  2!t6;  WilUann  r.  State,  (Ala.)  1  South.  Bap.  179.  If  a  tnarder  was  eommittsd  n 
th«  result  of  a  conspiracy,  and  the  defeodant  was  one  of  the  conspirators,  he  is  guilty, 
even  though  be  was  not  present  at  the  place  of  the  crime,  if  be  aided,  abetted,  or  en- 
couraged the  commission  of  the  unlawful  acts,  resulting  in  the  crime  charged,  by  his 
fellow-conspirators.  State  v.  McCahill,  (Iowa,)  nipra.  If  a  number  of  men  combine 
to  invade  a  man's  household,  and  go  there,  armed  with  deadly  weapons,  for  the  pur- 
pose of  attacking  and  beating  him,  and,  in  furtherance  of  this  common  desigti,  all  the 
confederates  being  present  or  near  at  hand,  one  of  them  gets  into  a  quarrel  with  their 
common  adversary,  and  kills  him,  all  are  guilty  of  murder.  Williams  v.  State,  (Ala.) 
mpra.  It  was  contended  that  a  conspiracy  among  several  prisoners  extended  no  further 
than  an  attempt  to  escape,  and  did  not  contemplate  ttie  killing  of  the  jailer,  or  the  in- 
fliction of  bodily  injury  upon  him  beyond  his  mere  detention,  and  that  the  killing 
was  the  individual  and  independent  act  of  one  alone,  perpetrated  without  the  accused's 
complicity,  and  without  ability  on  his  part  to  prevent  it.  Held,  in  view  of  the  nature 
and  object  of  the  conspiracy,  and  of  the  preparation  and  use  of  a  deadly  weapon  as  a 
means  to  execute  the  common  design,  that  the  homicide  was  not  the  independent  act 
of  the  one  who  committed  it,  but  was'the  act  of  each  and  all  the  conspirators,  because 
it  was  directly  incident  to,  and  grew  out  of,  the  common  design  of  all.  Kirby  v.  Slatej 
(Tex.)  6  S.  W.  Rep.  165.  The  defendants  went  together  to  a  certain  house,  where  they 
acted  so  violently  that  the  occupants  ran  out,  and  directly  afterwards  the  house,  with 
the  furniture  in  it,  was  burned  up.  Held  that,  if  the  defendants  went  to  the  house  in 
the  proseootion  of  an  unlawful  design,  and,  as  a  result  and  necessary  consequence 
thereof,  the  house  was  burned,  the  defendants  are  guilty  of  anon,  and  that,  too,  al- 
though the  purpose  to  bum  the  house  was  not  entertained  by  all  or  by  any  of  them  at 
the  outset.    Lusk  v.  State,  (Miss.)  2  South.  Rep.  2.56. 

A  killing  by  one  of  a  party,  which  occurred  in  carrying  out  a  common  purpose  to 
repel  an  attack  of  an  opposing  party  by  intimidating  with  a  show  of  fire-arms,  being 
the  incidental  and  probable  consequence  of  the  execution  of  the  common  purpose, 
places  upon  each  of  the  party  a  common  liability.  Weston  v.  Com.,  (Fa.)  2  Atl.  Hep. 
191,  and  note.  An  accessory  before  the  fact  to  a  robbery,  although  not  present  when 
It  is  perpetrated  or  attempted,  is  guilty  of  a  murder  committed  in  the  perpetration,  or 
attempt  to  perpetrate,  robbery.  People  v.  Keefer,  (Cal.)  8  Pac.  Rep.  818;  People  v. 
Majors,  Id.  597,  2  Pac.  Rep.  744.  But  one  who  has  only  advised  or  encouraged  a  mis- 
demeanor is  not  necessarily  responsible  for  a  murder  committed  by  his  co-conspirator, 
not  in  furtherance,  but  independent,  of  tlie  commou  design.  People  v.  Keefer,  (Cal.) 
3  Pac.  Rep.  818.  And  it  has  been  held  that,  on  the  prosecution  of  several  per.tons  for 
an  assault  With  intent  to  rob,  it  is  error  to  instruct  the  jury  that  they  may  consider 
with  what  particular  intent  a  vest  was  stripped  olf  of  the  perlon  assailed,  no  matter  who 
did  it,  as  this  is  in  effect  to  tell  them  that  men  who  combine  for  an  assault  are  liable 
for  anv  felony  committed  by  one  of  them,  whether  participants  in  the  actual  felonious 
design  or  not.    People  v.  f'oley,  (Mich.)  26  N.  W.  Bep.  69a. 

2.  Samk — Principai,  ob  Aocbssory.  Appellant  and  two  other  prisoners  conspired  to 
escape  from  jail,  and  arranged  that  one  of  them  should  secure  and  detain  the  jailer  in 
the  corridor  while  the  escape  should  be  effected.  No  prior  agreement  to  injure  the  jailer 
otherwise  than  by  his  'detention  was  proved,  but  the  conspirators  had  obtained  and 
prepared  a  piece  of  iron  with  which  thejailer  was  killed,  and  it  had  been  concealed  by 
appellant  the  morning  previous  to  the  homicide.  Thejailer  was  killed  in  the  corridor 
of  the  jail,  and  while  the  appellant  and  the  other  prisoners  were  locked  up  in  their 
cell,  and  thus  disabled  from  assisting  in  the  homicide.  There  was  no  proof  that  appel- 
lant by  word  or  gesture  encouraged  the  killing.  Held,  that  the  question  was  whether 
the  accused  was  principal  in  the  homicide,  and  the  test  of  that  question  was  whether  he 
uid  the  murderer  acted  together,  and  whether  the  act  was  done  in  pursuande  of  a  com- 
mon design  and  purpose  wherein  their  minds  had  asreed.  Kirby  v.  State,  (Tez.)  5  S. 
W.  Rep.  165. 

S.  CoNSFisAOY — E1.RMEKI8.  It  is  not  essential  to  the  formation  of  a  oonspiracy  that 
there  should  be  a  formal  agreement  between  the  parties  to  do  the  act  charged.  It  is 
sufficient  if  the  minds  of  the  parties  meet  understandingly,  so  as  to  bring  about  an  inr 
telligent  and  deliberate  agreement  to  do  such  acts,  and  commit  the  crimes  charged,  al- 
tbough  such  agreement  be  not  manifested  by  any  formal  words.  U.  8.  v.  Johnson,  SR 
Fed.  Rep.  682;  McKee  v.  State,  (Ind.)  12  N.  E.  Rep.  610;  Williams  v.  State,  (A.la.)  I 
South.  Rep.  179.  If  it  be  proved  that  defendants  pursued  by  their  acts  the  same  ob-. 
jects,  often  by  the  same  means,  one  performing  one  part  and  another  another  part" 
of  the  same  object,  the  jury  will  be  justified  in  the  conclusion  that  they  were  engaged 
in  a  conspiracy  to  effect  that  object.  Mussel  Slough  Case,  5  Fed.  Rep.  680.  Mere 
presence  on  the  occasion  of  the  conspiracy  is  not  sufficient  to  make  one  gtdlty.  The 
person  charged  must  incite,  procure,  or  encourage  the  act;  but,  if  a  person  join  in  a 
conspiracy  at  anV  time  after  it  is  formed,  he  becomes  a  conspirator,  and  the  a(^  of  the 
others  become  his  by  adoption.  U.  8.  v.  Johnson,  <«pro.  A  consi)inicy  may  be  inferred 
where  it  is  shown  that  any  two  or  more- of  the  parties  charged,  .aimed  by  tlieir  acta  to 
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accomplish  the  game  unlawful  purpose  or  ohfect,— one  performing  one  part  and  another 
another  part  of  the  same,  ao  as  to  complete  it, — although  they  never  met  together  to 
eoticert  the  means,  or  to  give  effect  to  the  design.  U.  8.  v.  Sacia,  2  Ked.  Bep.  764.  The 
conspiracy  may  be  proved  by  circumstantial  evidence.  Mussel  Slough  Case,  6  Fed. 
Kep.  680;  Archer  ▼.  State,  (Ind.)  7  N.  E.  Rep.  225;  Riehl  y.  EvansviUe  Foundry  Ass'n, 
and.)  3  N.  E.  Bep.  633. 

4.  Samb— Acts  and  CflCLAiuTioiia  or  Co-Cohbpibatobs.  If  the  evidence  prima  fada 
establishes  a  combination  or  conspiracy,  the  acts  and  declarations  of  each  of  the  con- 
federates done  or  made  in  furtherance  of  the  common  design  are  acts  and  declarations 
of  all.  Williams  v.  Statu,  (Ala.)  1  South.  Rep.  179;  McKee  v.  State,  (Ind.)  12  N.  E. 
Rep.  610;  Card  v.  State',  (Ind.)  9  N.  E.  Rep.  591;  Riehl  v.  Evaiisville  Foundry  Ass'n, 
(lod.)  3  N.  E.  Rep.  633;  Brown  v.  Winterstein,  (Neb.)  31  N.  W.  Rep.  246;  Tucker  v. 
Finch,  (Wis.)  27  N.  W.  Rep.  817 ;  Armstead  v.  State,  (Tex.)  2  S.  W.  Rep.  627.  Where 
an  association  is  organized  in  pursuance  of  a  conspiracy  to  defraud,  evidence  of  an 
a^ent  employed  after  the  associatiou  liad  been  organized,  to  aid  in  carrying  out  its  de- 
signs, is  admissible  against  his  associates,  to  shotr  what  he  did  and  said  in  furtherance 
thereof,  although  such  acts  and  declarations  may  have  been  done  and  made  in  their 
absence.  McKee  v.  State,  lupra.  In  a  trial  upon  an  indictment  involving  a  conspiracy 
to  entice  persons  into  a  house  of  ill  fame,  for  which  enticing  the  defendant  was  proved 
to  have  otfered  money  to  the  keeper  of  such  house,  notes  Irom  such  keeper  to  ner  in- 
tended victims  asking  them  to  call  on  her,  and  conversations  between. such  keeper  and 
such  intended  victims,  are  admissible  in  evidence.  People  v.  Hampton,  (Utah,)  9  Pac 
Rep.  508.  On  an  indictment  for  murder,  evidence  that  one  of  the  defendants,  on  the 
night  of  and  before  the  killing,  gave  a  dollar  to  two  children  of  deceased,  and  told  them 
that  their  father  would  be  killed  some  night,  and  they  must  say  in  such  case  that  be 
was  not  there,  the  other  defendant  not  being  present,  is  admissible,  provided  a  conspir- 
acy between  the  co-defendants  is  established.  Armstead  v.  State,  (Tex.)  2  S.  W.  Hep. 
627.  The  declarations  of  a  oo-conspirator,  not  a  defendant,  are  admissible.  State  v. 
Olidden,  (Oino.)  8  Atl.  Rep.  890.  All  matters  talked  of  in  conversation  between  par- 
ties conspiring  to  commit  a  crime  are  admissible,  if  spoken  of  at  the  time  the  main 
subject  of  the.oonspiracy  was  talked  of.  But,  if  not  so  spoken,  and  such  matter  was 
stricken  out,  and  the  jury,  instructed  not  to  consider  it,  this  of  itself  would  be  suffi- 
cient to  cure  any  error  in  its  admission.  People  v.  Majors,  (Cal.)  3  Pac.  Bep.  697. 
Where  it  has  been  shown  that  the  boycott  was  commenced  by  a  certain  labor  union, 
evidence  of  statements  of  the  members  of  such  anions,  made  in  the  presence  of  one  of 
the  defendants,  that  they  were  contributing  to  the  exiienses  of  the  boycott,  and  that 
these  expenses  mi^ht  have  to  be  paid  by  the  boycotted  employer,  is  competent  as  prov- 
ing admissions  of  conspirators,  and  as  criminating  the  defendant,  in  whose  pr^ence 
they  were  made.  State  v.  Gliddcn,  (Conn.)  8  Atl.  Rep.  890.  Letters  and  declarations 
br  one  of  the  alleged  conspirators,  written  or  made  while  attempting  to  carry  out  the 
objects  of  the  conspiracy,  and  in  furtherance  thereof,  according  to  the  common  plan 
or  design,  are  admissible  against  the  others.    Card  v.  State,  (Ind.)  9  N.  E.  Rep.  691. 

Admissions  of  an  alleged  conspirator  are  not  admissible  as  evidence  against  his  co- 
conspirators, unless  the  conspiracy  has  been  established,  or  the  admissions  tend  to  prove 
it.  Johnson  t.  Miller,  (Iowa.)  17  N.  W.  Rep.  34;  State  v.  Miller,  (lUn.)  10  Pac.  Rep. 
865.  But  if  the  ezpressions  of  an  alleged  confederate  areadniitted  without  such  a  foun- 
dation being  first  laid,  the  error  is  cured  by  subsequent  evidence  of  the  conspiracy. 
Dole  V.  Wooldredge,  (Mass.)  7  N.  B.  Rep.  832  j  Haines  v.  Territory,  (Wyo.)  13  Pac.  Bep. 
8;  State  v.  Ward.  (Nev.)  10  Pac.  Rep.  133. 

The  declarations  of  an  alleged  co-oonspirator  are  incompetent  to  prove  the  conspir- 
acy, and  the  statements  of  an  alleged  co-conspirator  made  out  of  court  cannot  be  ^ic- 
ited  from  another  witness  to  support  or  fortify  bis  testimony.  Chapman  v.  Blakeman, 
(Kan.)  3  Pao.  Rep.  277. 

Evidence  of  the  deolaradons  orstatements  of  one  conspirator,  made  after  the  purpose 
of  conspiracy  has  been  accomplished,  are  not  admissible  against  his  confederates.  Sol- 
omon V.  Hollander,  iMioh.)  21  N.  W.  Rep.  -336 ;  Johnson  v.  Miller,  (Iowa,)  17  N.  W. 
Rep.  34;  State  v.  Weaver,  (Iowa,)  II  N.  W.  Rep.  676;  Estes  v.  State,  (Tex.)  6S.  W.  Rep. 
176;  Armstead  v.  State,  (Tex.)  2  S.  W.  Rep.  627.  Declarations  of  a  debtor  made  after 
the  transfer  of  his  property,  are  not  admissible  in  evidence  to  show  the  real  nature  of 
the  transfer,  and  that  there  was  a  conspiracy  to  defraud  other  creditors,  unless  the  al- 
leged common  purpose  to  de&aud  is  established  by  independent  evidence,  and  unless 
the  declarations  have  such  relation  to  the  execution  of  that  purpose  that  they  fairly 
constitute  part  of  the  ret  gtttm.  Winchester  &  Partridge  Mauufg  C!o.  v.  Creary,  6  Sup. 
Ct.  Rep.  369.' 

5.  OnramonoKAL  Law— Riobt  to  Bsab  Arms.  On  an  appeal  from  >  conviction  for 
parading  through  the  streets  of  Chicago  with  the  "\Aihx  nnd  Wehr  Verein,"  in  viola- 
tion of 'the  provisions  of  rhe  Military  Code  of  Illinois,  (article  11,  i  6,)  prohibiting  the 
organization  of  military  companies  other  than  the  regular  militia  of  the  state,  and  de- 
claring it  unlawful  to  drill  or  parade  with  arms  except  b/  license  fi'Om  the  governor. 
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It  was  held  that  these  provisions  do  not  infHnn  the  right  of  the  people  to  bear  arms, 
nor  an^  other  privileges  or  immnnities  gnarautied  by  the  federal  oonmtnUon,  nor  the 
exclusive  right  of  congress  to  raise  and  sapport  an  army.  Fresser  t.  States  6  Sap.  Ct. 
Bep.  580. 

6.  WmrsBs— CBoaa-BxAMiMATioM  or  Aooobxd.  Where  •  defendant  in  •  criminal 
case  takes  the  witness-stand  to  testify  in  his  own  behalf,  he  assnmes  the  character  of  a 
witness,  and  is  entitled  to  the  same  privileges,  and  is  subject  to  the  same  treatment,  and 
may  be  contradicted,  discredited,  or  impeached,  as  any  other  witness.  Boyle  r.  States 
(Ind.)  6  N.  B.  Rep.  203 ;  Thomas  v.  State,  (Ind.)  2  X.  B.  Rep.  808 ;  People  v.  Cummins, 
(Mich.)  U  N.  W.  Rep.  184;  State  t.  Pfetferle,  (Kan.)  12  Pac  Rep.  406;  Territory  v.  Da- 
vis, (Ariz.)  10  Pac.  Rep.  S69.  The  cross-examination  must  be  confined  to  the  subject  of 
the  direct  examination ;  but  this  rule  does  not  restrict  the  cross-examining  counsel  to 
the  specific  matters  asked  for  on  the  direct  examination.  -Boyle  v.  State,  (Ind.)  5  N.  E. 
Rep.  203.  The  extent  to  which  he  may  be  cross-examined  on  matters  irrelevant  and 
collateral  to  the  main  issue,  with  a  view  of  impeachlnj;  his  credibility,  liecessarily  rests 
in  the  sound  discretion  of  the  trial  court.  Disqne  v.  State,  (N.  J.)  8  Atl.  Rep.  ^1 ;  Peo- 
ple V.  Clark.  (N.  Y.)  8  N.  B.  Rep.  38 ;  State  v.  Pfefferle,  (Kan.)  12  Pac.  Rep.  406. 

Where  a  defendant  in  a  crimmal  case  testifies  in  his  own  behalf,  his  character  for 
truth  and  veracity  is  thereby  uncovered,  but  not  his  general  moral  character.  State  t, 
Robertson,  (S.  C.)  1  S.  E.  Rep.  443. 

Under  the  statute  of  Cb/tfomia,  the  cross-examination  of  an  accused  person,  testify- 
ing in  his  own  behalf,  must  be  strictly  limited  to  those  matters  referred  to  in  his  direct 
examination.  People  v.  O'Brien,  6  Fac,  Rep.  695.  So,  also,  under  those  of  Slissotari, 
State  V.  Beeman,  2  8.  W.  Rep.  407 ;  State  v.  Buella,  1  8.  W.  Rep.  764 ;  State  v.  Chamber- 
lain, Id.  145;  and  of  Oregon,  State  v.  Saunders,  12  Pac.  Rep.  44L;  State  v.  Lumh,  6  Pae. 
Rep.  408.    In  his  direct  examination,  defendant  stated  that  he  never  had  a  medical  di- 

Sloma,  had  never  been  licensed  as  a  physician,  nor  even  represented  himself  to  be  such, 
[eld,  that  it  was  competent,  on  his  cruss-examination,  to  ask  whether  a  certain  doca- 
ment  purporting  to  be  a  medical  diploma  to  himself,  which  the  state  had  put  in  evi- 
dence in  its  case  in  chief,  and  had  again  read  on  cross-examination,  was  in  defendant's 
own  handwriting,  whether  it  was  an  actual  diploma,  when  he  obtained  possession  of 
it,  and  for  what  purpose  he  wrota  it.    Stata  v.  Brooks,  (Un.)  5  S.  W.  Rep.  257. 

7.  Saim — OntDiBiLrrT  of  Aooused.  An  instruction  in  a  criminal  case  that  the  Inters 
est  of  the  defendants  in  the  result  of  the  trial  is  a  matter  proper  to  be  taken  into  con- 
sideration by  the  Jury  in  determining  what  weight  should  be  given  to  their  eyidenoa, 
and  other  language  of  similar  effect, Is  not  erroueoos.  State  v.  Sterrett,  (Iowa,)  S2  N. 
W.  Rep.  387;  People  v.  Calviu,  (Mich.)  26  N.  W.  Rep.  851;  Haines  v.  Territory,  (Wyo.) 
13  Pac  Rep.  8;  State  v.  Elliot,  (Mo.)  2  S.  W.  Rep.  411.  Bat  the  contrary  was  held  ia 
Bird  r.  Btate,  (Ind.)  8  N.  B.  Rep.  14;  Unrah  v.  State,  (Ind.)  4  H.  B.  Rep.  453. 

(l»  in.  N»)  „  ^ 

EBI.BB  «.  BBAtriT. 

(Oiprwns  Cburt  iff  Ittmaii.    May  12,  1887.) 

FossKBT— CAiroBU.A'noM  or  FoBOKD  Ihstbuxbnt— WstoaT  or  EviBBroi. 

Plaintiff  purchased  land,  giving  for  part  of  the  price  two  promissory  notes  of  (1,000 
each,  payable  in  one  and  two  years,  and  a  deed  of^trust  upon  the  purchased  pre.niseB. 
These  documents  were  transferred  to  a  person  who  obtained  payment  of  the  fink 
note,  and  of  (500  on  the  second,  indorsing  a  receipt  therefor,  and  absconded.  Bab- 
sequently  two  other  promiasoiy  notes,  identical  in  terms  with  the  original  ones,  to- 
gether with  the  original  deed  of  trust,  were  presented  for  payment  by  one  E.  On 
the  first  note  there  was  an  indorsement  which  purported  to  l>e  an  extension  of  time, 
signed  by  plaintiff.  The  second  genuine  note,  and  another  deed  of  trust,  were  pro- 
sented  for  payment  by  one  L.  Plaintiff  sued  B.  and  L.,  demanding  that  the  docu- 
ments should  be  given  up  to  him  on  payment  only  of  the  $500  due  on  the  secood 
genuine  note.  The  drcamstances  pointed  strongly  to  the  conclusion  that  the  notes 
held  by  B.  and  the  deed  of  trust  held  by  L.  were  forgeries,  bat  a  witness  testified, 
with  regard  to  tbe  two  notes  held  by  B.,  that  on  the  day  the  first  nuta  was  due 
he  had  seen  plaintiff  sign  the  indorsement  upon  it  extending  the  time,  and  had  re- 
ceived the  interest  on  ooth.  Plaintifi^  however,  produced  the  original  first  note 
which  he  had  paid  at  maturity.  HM  that,  upon  the  balance  of  evidence,  this  cir- 
cumstance was  conclusive,  and  plaintiff  was  entitled  to  the  relief  claimed. 

Appeal  from  appellate  court,  First  district. 

Suit  for  (»iicellatioa  and  delivery  up  of  docnments  alleged  to  luTe  been 
forged. 

Arnold  Tripp,  for  Julie  Erler,  appellant.  Simeon  Straw,  for  Bartholo* 
maeus  Braun,  appellee. 
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MuijEBy.  J.  Bartholomaeas  Braun,  on  the  seventeenth  day  of  June.  1885, 
ezbibited  hia  bill  of  complaint  in  the  superior  court  of  Cook  county  against 
Julie  Erler,  Frederick  Lipp,  Frederick  Freudenberg,  and  Theodore  H.  Sctaintz. 
Trherein  it  is  charged,  in  substance,  that  complainant,  Braun,  on  the  fourth 
day  of  June,  1883,  entered  into  an  agreement  with  Budolpb  Becker  for  the 
purchase  of  a  certain  lot  in  Chicago  for  $5,200,  8100  of  which  was  paid  on 
the  day  of  the  agreement,  and  83,100  on  the  sixteenth  of  the  same  month,  at 
which  time  complainant  received  from  Becker  a  warranty  deed  for  the  prem« 
ises;  that  at  the  same  time  he  executed  to  Becker  two  promissory  notes,  each 
for  the  sum  of  81,000,  payable  in  one  and  two  years,  respectively,  at  the  office 
of  said  Freudenberg,  with  interest  thereon  at  the  rate  of  7  per  cent,  pay- 
able half  yearly;  that,  to  secure  these  notes,  complainant  on  that  day,  and  as 
part  of  the  same  transaction,  executed  and  delivered  to  Becker  a  trust  deed 
upon  the  purchased  premises,  wherein  Freudenberg  is  named  as  trustee,  and  in 
the  event  of  his  death,  resignation,  removal,  or  other  inability  to  act,  Theodore 
H.  Schintz  is  named  as  successor  itf  trust;  that  said  trust  deed  was  duly  filed 
for  record  in  the  proper  office  on  the  same  day;  that  about  the  fourth  of  De- 
cember, 1883,  Freudenberg  purchased  said  notes  of  Becker,  and  took  an  as- 
signment thereof  in  blank;  that  complainant,  on  the  sixteenth  of  December, 
1883,  paid  the  semi-annual  interest  on  said  notes  at  Freudenberg's  office;  that 
on  June  16.  1884,  complainant  paid  to  Freudenberg  the  principal  and  interest 
on  the  note  maturing  that  day,  and  also  tlie  interest  on  the  ottier;  that  on  De- 
cember 16.  1884.  complainant  paid  to  Freudenberg  the  interest  then  due  on 
the  remaining  note,  and  $500  of  the  principal,  which  payment  was  at  the 
time  indorsed  upon  the  back  of  the  note;  that  about  the  thirty-first  of  May, 
1885,  Freudenberg  absconded  from  Chicago,  charged  with  the  commission  of 
numerous  crimes  and  offenses;  that  on  or  about  the  fourth  of  June,  1885, 
some  one  unknown  to  complainant  presented  to  him  for  payment  two  notes 
for  81,000,  of  the  same  date  and  tenor  of  the  two  notes  given  by  complainant 
to  Becker,  and  purporting  to  be  signed  by  appellee,  both  of  wliich  purport  to 
have  been  indorsed  by  Becker  to  Julie  Erler,  and  on  the  back  of  the  one  first 
maturing  there  is  also  an  indorsement  which  purports  to  have  been  signed  by 
complainant,  extending  the  time  of  payment  one  year  from  its  maturity;  that 
said  notes  and  all  indorsements  thereon  are  mere  forgeries,  committed  by  Freu- 
denberg or  some  one  else  unknown  to  complainant;  that  the  unknown  party 
thus  presenting  said  spurious  and  forged  notes  exhibited  therewith  the  genuine 
trust  deed  executed  by  complainant  to  secure  liis  notes  to  Becker,  as  above 
Stated;  that  on  or  about  Juhe  11,  1885,  defendant  Lipp  exhibited  to  him  hia 
outstanding  note  to  Becker,  with  the  credit  of  8500  indorsed  thereon,  as  here- 
tofore stated,  and  also  what  purported  to  be  a  deed  of  trust  securing  it,  but 
which  in  fact  was  a  forgery;  that  Julie  Erler  now  holds  the  two  forged  notes 
and  the  genuine  trust  deed,  while  Lipp  holds  the  genuine  note  with  forged 
trust  deed;  that  complainant  is  ready  and  willing  to  pay  the  balance  of  8500 
on  the  note  in  Lipp's  hands  to  him,  or  such  person  as  the  court  finds  entitled 
thereto;  and  prays  that  upon  the  payment  by  complainant  of  the  8500  balance 
on  the  note  held  by  Lipp,  all  of  the  above-mentioned  instruments,  forged  and 
genuine,  be  brought  into  court  and  canceled,  and  that  Freudenberg  or  his 
successor  in  trust  be  compelled  to  execute  to  complainant  a  release  of  said 
deed  of  trust.  Julie  Erler  answered,  denying  the  equities  of  the  bill,  and  also 
filed  a  cross-bill,  alleging  that  she  purchased  the  notes  held  by  her  from 
Freudenberg,  paying  a  valuable  consiUeratiou,  without  notice  of  any  infirmity 
in  or  defense  to  them,  and  prays  their  payment  be  enforced  by  a  foreclosure 
of  the  trust  deed.  Schintz  answers,  disclaiming  all  interest  in  the  aubjecU 
matter  of  the  suit.  Freudenberg  made  no  defense,  and  Lipp  submitted  his 
claims  to  the  court  upon  the  case  made  by  the  biU. 

On  the  bearing  the  superior  court  dismissed  appellant's  cross-bill,  found 
the  facts  as  charged  in  the  original  bill,  and  rendered  a  decree  in  conformity 


Digitized  by 


Google 


998  K0BTKBA8EBBN  BBPOBTEB.  '  [QL 

with  the  prayer  thereof.  That  decree  has  been  affirmed  by  the  appellate  court 
for  the  First  district,  and  the  question  to  be  determined  on  the  present  appeid 
is  whether  the  appellate  court  erred  in  affirming  said  decree.  The  answer  to 
this  question,  of  course,  depends  upon  whether  the  evidenoe  embodied  in  the 
record  supports  tlie  decree. 

That  the  notes  held  by  the  appellant,  and  the  trust  deed  held  by  Lipp,  are 
forgeries,  we  thinic  is  established  by  the  decided  weight  of  evidence.  So  far 
the  case  does  not  present  tlie  slightest  difficulty.  Conceding,  then,  as  we 
must,  that  the  notes  in  tlie  hands  of  appellant  are  forgeries,  it  is  very  clear 
the  fact  that  she  is  a  bona  fide  holder  for  value  cannot  avail  her  anything, 
unless  appellee  has  so  acted  in  respect  to  them  as  to  estop  him  from  interpos- 
ing tlteir  original  infli-mity  as  a  defense;  and  such  appellant  insists  is  the 
case.  Schintz,  through  whom  appellant  purchased  the  two  spurious  notes, 
swears  positively  that  after  their  purchase,  and  while  in  his  possession,  to- 
wit,  on  the  sixteenth  day  of  June,  1884,  the  very  day  the  first  note  matured, 
appellee  came  to  his  office  and  procured  from  him  an  extension  of  the  first  note, 
which  matured  on  that  day,  and  that  appellee  attached  his  signature  to  such 
extension  in  his  presence.  He  also  swears  to  appellee's  subsequently  calling 
at  his  office  and  paying  the  accumulated  interest  on  the  two  notes.  There  is 
also  evidence  tending  to  siiow  that  Freudenberg,  from  whom  appellant  pur- 
chased tlie  notes,  was  at  the  time  of  these  alleged  transactions  between  ap- 
pellee and  Schintz  in  good  financial  standing,  and  the  claim  of  her  counsel  is 
that,  if  appellant  had  repudiated  the  notes  as  spurious  when  he  first  saw  them, 
in  June,  1884,  instead  of  treating  them  as  genuine,  she  might  have  indemni- 
fied herself  against  loss  by  proceeding  at  once  against  Freudenberg.  Two  an- 
swers are  made  to  this  position:  (1)  That  the  testimony  of  Schintz  upon  tills 
branch  of  the  case  is  not  true;  that  it  is  based  upon  a  mistaken  identity  of 
appellee.  (2)  That,  conceding  it  to  be  true  that  appellee  did  actually  apply 
for  and  obtain  the  extension  of  the  first  of  the  spurious  notes,  and  subse- 
quently pay  interest  on  both  of  them,  as  testified  to  by  Schintz,  it  was  never- 
theless done  under  an  honest  belief  that  they  were  genuine;  and  that,  this 
being  the  case,  he  is  therefore  not  estopped  from  repudiating  the  transaction 
upon  the  discovery  of  the  real  facts. 

In  the  view  we  take  of  the  case  it  will  not  be  necessary  to  consider  the 
position  last  assumed.  We  think  -the  first  answer  is  the  correct  one,  and  it 
would  therefore  be  useless  to  discuss  the  second.  Appellee  positively  denies 
having  ever  seen  Schintz,  to  know  him,  or  having  ever  been  to  his  oisice  for 
any  purpfjse,  until  early  in  June,  1885,  long  after  the  occurrences  testifled  to 
by  Schintz  as  having  occurred.  The  testimony  of  appellee  and  Schintz  is 
wholly  irreconcilable.  As  to  the  witnesses,  we  discover  nothing  in  the  rec- 
ord to  cast  a  shadow  of  suspicion  upon  the  honesty  or  integrity  of  either,  and, 
so  far  as  we  can  see,  both  of  them  seem  to  be  intelligent  men.  Of  course, 
each  of  them  has  a  strong  motive  in  sustaining  his  own  view  and  recollection 
of  the  matter.  In  this  respect  Schintz  has  perhaps  the  advantage  of  ap- 
pellee, but  clearly  not  enough  to  have  a  controlling  influence  so  far  as  this 
court  is  concerned.  On  the  other  hand,  the  testimony  of  appellee,  if  untrue, 
is  wholly  inconsistent  with  his  honesty,  as  well  as  some  of  the  uncontroverted 
facts  in  the  case.  He  could  not  have  paid  oflT  the  first  genuine  note,  as  he 
swears  he  did,  and  as  is  evidenced  by  his  having  the  note  in  liis  possession, 
and  yet  on  the' same  day,  if  Schintz's  testimony  is  to  be  believed,  have  gone 
to  Schintz  and  asked  him  for  an  extension  of  the  first  note.  Such  conduct 
can  hardly  be  imputed  to  any  sane  man.  That  he  did  pay  to  Frendenberg 
the  first  of  the  genuine  notes  on  or  about  the  date  of  its  maturity,  is  n<^ 
only  positively  sworn  to  by  appellee,  )>ut  there  is  nothing  in  tiie  record  to 
show  the  contrary;  and  to  put  the  matter  beyond  all  controversy,  he  brings 
the  note  itself  Into  court  and  puts  it  in  evidence  on  the  hearing.  It  is  ob- 
Tious  there  were  but  two  genuine  notes,  and  no  one  knew  this  fact  better 
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than  appellee;  aAd  having  paid  tlie  first  note  at  its  maturity,  there  was  no 
oocaslDD  for  an  extension.  Indeed,  there  was  nothing  to  extend.  It  would 
be  absurd  to  say  that  he  obtained  the  extension  under  a  misapprehension  as 
to  its  genuineness,  and  afterwards  paid  off  and  toolc  up  the  true  notes  with- 
out even  so  much  as  calling  on  Schintz  for  an  explanation  of  the  matter. 
Sane  men  do  not  act  in  that  way.  We  repeat,  there  is  no  way  of  explaining 
a](^llee's  testimony,  consistently  with  good  faith  and  honesty,  upon  the  hy- 
pothesis that  Schintz's  evidence  relating  to  this  branch  of  the  case  is  correct. 
The  case  is,  however,  quite  different  so  far  as  Schintz  is  concerned.  He  had 
bought  these  spurious  notes  for  his  client,  the  appellant,  from  Freudenberg, 
an  unscrupulous,  dishonest  man,  whose  interest  it  was  to  put  off  the  day  of 
recounting  as  long  as  possible.  While  there  is  no  direct  evidence  bearing 
upon  the  matter,  it  is  not  at  all  unlikely  that,  with  a  view  of  protecting  him- 
self from  an  early  exposure,  Freudenberg. concocted  and  successfully  carried 
into  execution  the  scheme  for  extending  the  first  note.  As  Schintz  and 
Braun  had  never  met,  and  were  total  strangers  to  each  other,  Freudenberg 
could  eiisily  have  got  some  accomplished,  unscrupulous  person  like  himself 
to  personate  Braun  in  the  transaction;  and,  assuming  tliat  the  person  thus 
personating  him  was  of  the  general  appearance  of  Braun,  it  is  by  no  means 
surprising  that  Scliintz  should  still  adhere  to  the  opinion  that  Braun  is  the 
real  person  with  whom  the  business  was  transacted. 

There  is  other  evidence  disclosed  by  the  record,  having  more  or  less  bear- 
ing upon  this  matter,  which  upon  the  whole  we  think  strengtiiens  the  case 
of  appellee;  yet  we  do  not  deem  it  necessary  to  enter  upon  a  discussion  of  it, 
as  it  would  lead  to  undesirable  prolixity.  Taking  the  most  favorable  view 
for  appellant,  the  evidence  is  too  evenly  balanced  upon  the  turning  point  in 
the  case  to  warrant  a  reversal. 

The  judgment  of  the  appellate  court  will  therefore  be  affirmed.  Judgment 
affirmed. 


0.«  Mass.  78) 

Warren  and  others,  Trustees,  v.  Caret. 

(Suprema  Judidai  Court  of  MaaacktttetU.    Middlesex.    September  22,  1887.) 

1.  Wateb-Oodrses — Obstbuction  of — Admissioks  or  Poembb  Ownkel 

In  an  action  to  reoover  daniaees  for  injuries  to  land,  caused  by  the  obstniction 
of  an  ancient  water-course,  eriuence  of  declarations  and  admissions  of  a  former 
owner,  tending  to  show  that  the  obstruction  was  pat  there  with  liis  knowledge  and 
consent,  aud  paid  for  in  part,  by  him,  is  incompetent  where  tlie  alleged  slat»- 
nients  were  made  aPter  the  former  owner  had  conveyed  the  land  to  the  plaintiff, 
although  the  conveyance  was  in  fact  in  trust  for  himself  and  others. 

2.  Same — EriomtcE  or  Licbnsb. 

In  an  action  for  damages  caused  by  the  obstruction  of  an  ancient  water-coarse, 
evidence  of  acts  on  the  part  of  theplaiutiffii  or  their  grantors,  tending  to  prove  a 
license,  is  not  competeut,  where  a  license  ia  not  set  up  in  the  answer. 

Tort  for  damages  for  the  obstruction  of  an  ancient  water-course,  by  which 
the  water  was  caused  to  flow  back  upon  the  plaintiff's  land.  At  the  trial  in 
the  superior  court  for  Middlesex  county,  before  Thompson,  J.,  the  evidence 
showed  that  the  plaintiff  held  the  land,  which  was  alleged  to  be  damaged  by 
the  obstruction  of  the  water-course,  under  a  quitclaim  deed  of  trust  from  one 
Henry  M.  Clarke,  in  trust  for  himself  and  others,  and  that  they  brought  this 
action  as  such  trustees;  and  that  a  ditch,  with  defined  banks  and  bed,  and  of 
varying  width,  had  for  more  than  20  years  before  the  doing  of  the  act  com- 
plained of  run  across  the  land  now  owned  by  plaintiffs,  in  an  easterly  direc- 
tion, across  land  of  defendant;  that  in  1878,  while  the  title  to  said  land  of 
plaintiffs  was  in  said  Clarice,  the  defendant  put  a  pipe  through  and  under  his 
land,  substantially  within  the  walls  Of  the  old  ditch,  which  pipe  took  the 
water  from  the  ditch  on  plaintiff's  land,  and  emptied  it  into  the  ditch  again, 
which  was  the  old  ditch,  at  the  easterly  side  of  defendant's  land. 
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The  plaintiflB  contended  that  this  pipe  carried  water  less  freely  Chan  in  the 
open  ditch  in  which  the  pipe  was  laid,  and  obstructed  the  free  flow  of  the  sur« 
face  water  from  their  land;  bat  upon  this  point  the  evidence  was  conflicting. 
The  defendant's  counsel  asked  a  witness  whether  Henry  M.  Clarke  (one  of  the 
plaintiffs'  cestuis  que  trust,  and  the  person  who  owned  and  lived  upon  the 
land  in  question  at  the  time  of  putting  in  of  the  pipe)  ever  told  him  that  the 
pipe  was  an  improvement  on  the  old  drain,  and,  upon  the  plaintiff's  objection, 
the  court  excluded  the  question.  Defendant's  counsel  then  asked  the  witness 
whether  saiii  Clarke  had  ever  told  him  that  he  (Clarke)  assented  to  the  putting 
in  of  the  pipe,  and  this  question  was  also  excluded;  and  to  both  of  the  rulings 
the  defendant  alleged  exceptions.  The  defendant  then  offered  to  show  that, 
previous  to  his  putting  in  the  pipe  in  question,  he  went  to  see  said  Clarke,  and 
told  him  what  he  contemplated  doing,  and  that  he  thought  a  pipe  would  im- 
prove the  drainage,  and  asked  Clarke  to  bear  part  of  the  expense;  that  Clarke 
told  him  to  go  ahead,  and  put  in  the  pipe,  and  he  would  pay  a  fair  part  of  the 
expense;  that  the  defendant,  relying  upon  the  assent  and  promise  of  the  said 
Clarke,  put  in  the  pipe,  and  subsequently  said  Clarke  paid  a  part  of  the  ex- 
pense thereof.  The  court  excluded  this  evidence,  and  the  defendant  alleged 
exception.  The  plaintiffs  took  the  objection,  among  others,  at  the  trial,  to 
all  the  above  evidence,  and  offers  of  evidence,  that,  even  if  otherwise  com- 
petent, it  was  not  open  to  the  defendant  under  his  answer.  It  also  appeared  in 
evidence  that  said  Clarke  was  on  the  ground,  and  knew  of  the  putting  in  of 
the  pipe,  and  made  no  complaint.  The  jury  returned  a  verdict  for  the  plain- 
tiffs, and  the  defendant  alleged  exceptions. 

ff.  If.  Allin  and  &.  L.  Maherry,  for  defendant. 

The  admission  by  Clarke  that  he  had  assented  to  the  putting  in  of  the  pipe 
was  competent  evidence  for  the  defendant,  and  should  have  been  admitted. 
An  easement  may  be  extinguished  or  modified  by  parol  license.  Liggins  t. 
Inge,  5  Moore  &  P.  712;  Morse  v.  Copeland,  2  Gray,  302;  Pope  t.  Dewreuas, 
5  Gray,  409;  Hyde  v.  County  of  Middlesex,  2  Gray,  267;  White  v.Lortng,  24 
Pick.  319 ;  Warshauer  v.  Randall,  109  Mass.  586;  King  v. Murphy,  140  Mass. 
254,  4  N.  E.  Rep.  566. 

The  conduct  on  the  part  of  Clarke,  which  the  defendant  offered  to  show, 
was  sufficient  to  estop  him  from  maintaining  an  action  for  damages  against 
the  defendant  for  doing  an  act  which  he  himself  induced  the  defendant  to  do. 
Participation  or  acquiescence  in  the  act  done  amounts  to  a  waiver  of  damages. 
Cornish  v.  Abington,  4  Hurl.  &  N.  549;  Bigelow,  Estop.  (4th  Ed.)  638;  Griffin 
T.  City  of  Lawrence,  135  Mass.  365,  and  cases  cited.  And  what  woiild  estop 
Clarke  would  estop  the  plaintiffs,  who  claimed  under  him,  and  brought  this 
suit  for  his  benefit.  2  Harmon,  Estop.  1196;  Herm.  Estop.  239,  349.  Matter 
of  estoppel  in  pais  need  not  be  pleaded.  Bigelow,  Estop.  (3d  Ed.)  585.  E»- 
pecially  where  the  matter  to  which  the  estoppel  relates  is  not  specifically  set 
forth  in  the  plaintiff's  declaration.  Adams  v.  Barnes,  17  Mass.  365;  Howard 
V.  Mitchell,  14  Mass.  241;  Foye  v.  PatnA,  132  Mass.  105.  Evidence  of  a  sur- 
render or  modification  of  the  easement  by  Clarke,  before  he  conveyed  to  plain- 
tiffs, was  therefore  admissible  under  the  pleadings,  as  bearing  upon  the  nature 
and  extent  of  the  piaintifFs'  title.  King  v.  Murphy,  140  Mass.  254,  4  N.  £. 
Hep.  566;  Hastings  v.  Hastings,  110  Mass.  280;  Walker  T.  Stoasey,  2  Allen, 
812. 

S.  B.  Warren,  Jr.,  and  L.  D.  Brandeis,  for  plaintiffs. 

Testimony  that  plaintiffs'  grantor  told  a  witness  that  the  pipe  was  an  im- 
provement on  the  old  drain  was  properly  excluded.  It  was  a  pure  matter  of 
opinion.  It  was  pure  hearsay.  It  was  not  a  declaration  a^inst  interest. 
Such  a  declarant  must  be  dead.  Flagg  v.  Mason,  8  Gray,  556;  Ov/rrier  t. 
&ale,  14  Gray,  504.    It  was  not  an  admission,  because  (1)  not  relevant  to  the 


Digitized  by 


Google 


Mass.]  WABBXN  V.  ciutsr*  1001 

UN.E. 

iBsne,  or  in  dlapaiagement  of  title,  (see  Osgood  t.  Coatet,  1  Allen,  77;  Simp' 
son  V.  DUot  131  Mass.  179;)  (2)  by  one  cestui  qvs  trust.  Such  an  admission 
cannot  bind  other  eestuU  que  trustent  or  the  estate.  Tayl.  Ev.  (8th  Ed.)  § 
767;  Pope  v.  Devereuea,  5  Gray,  409, 412.  Testimony  that  Clarke  told  the  wit- 
ness that  he  had  assented  to  the  patting  in  of  the  pipe  was  properly  excluded. 
The  question  put  was,  like  the  one  considered  above,  objectionable,  being 
mere  hearsay,  and  also,  for  the  reasons  hereinafter  stated,  in  connection  with 
the  offer  of  proof.  This  offer  of  proof  was  properly  rejected,  because  (1)  the 
facts  which  defendant  offered  to  prove  were  immaterial;  (2)  the  facts,  if  ma- 
terial, could  not  be  proved  under  the  answer.  The  facts  contained  in  the  offer 
of  proof  were  immaterial  and  incomi>etent,  (1)  because  the  facts  offered  to  be 
proved  cannot  destroy  or  affect  the  right  in  the  defendant's  land  which  per- 
tained to  the  plaintiffs'  land ;  (2)  because  they  cannot  create  an  easement  or  in- 
cumbrance on  the  plaintiffs'  land  in  favor  of  defendant's  land.  The  right  to 
the  unobstructed  flow  of  water  in  the  ancient  water-course  was  either  (a)  8 
right  In  a  natural  water-course  which  is  parcel  of  the  land  itself,  or  (6)  an  ac- 
quired easement  annexed  to  the  land, — consistently  with  the  bill  of  excep- 
tions, the  former.  Johnson  v.  Jordan,  2  Mete.  234,  239:  Carp  v.  Daniels,  8 
Mete.  466;  Smith  v.  Maier,  11  Gray,  145;  White  v.  Chapin,  12  Allen,  516, 
518;  Cory  v.  Daniels,  5  Mete.  236;  Crittenton  y.  Alger,  11  Mete.  281,  284; 
Ashley  V.  Ashley,  6  Cush.  70.  But  see  Washb.  Easem.  (4th  Ed.)  316,  4S1, 
et  seq.  See,  also,  Sovie  v.  Russell,  13  Mete.  436;  Elliot  v.  Railroad  Co.,  10 
Cush.  191.  (a)  In  the  former  case,  the  facts  offered  to  be  proved  cannot  af- 
fect the  plaintiffs,  because  their  land,  and  what  is  part  and  parcel  of  it,  can 
only  be  conveyed  by  grant,  express  or  presumed,  from  20  years'  adverse  pos- 
session ;  (6)  while,  in  the  latter  case,  an  easement  is  an  interest  in  the  defend- 
ant's land  which  could  only  be  released  by  deed  or  by  abandonment.  In  the 
latter  case  the  acts  must  be  of  so  decisive  and  conclusive  a  character  as  to  in- 
dicate and  prove  an  intent  to  abandon  the*  easement.  Dyer  v.  Sanford,  9 
Mete.  896,  402;  Pope  v.  Detxreux,  5  Gray,  409;  Wood  v.  Edes,  2  Allen,  578. 
Compare  Warshauer  v.  Randall,  109  Mass.  586;  Morse  v.  Copeland,  2  Gray, 
302;  Curtis  v.  Noonan,  10  Allen,  406;  Winter  v.  Brocktoell,  8  East,  808; 
Moore  v.  Ratoson,  3  Bam.  &  C.  332;  Davies  v.  Marshall,  10  C.  B.  (K.  S.)  697. 
In  the  case  at  bar  there  was  no  deed,  nor  even  a  writing,  and  tlie  promise 
and  assent  offered  to  be  proved  in  no  sense  proved  an  intent  to  abandon,  or 
In  any  way  forego,  the  right  to  the  unobstructed  flow  of  water'  in  the  ancient 
water-course.  The  assent  and  promise  on  which  it  is  alleged  the  defendant 
relied,  was  to  pay  a  fair  part  of  the  expense  of  a  pipe,  which  the  defendant 
represented  to  Clarke  would  improve  the  drainage;  and  that  promise,  it  ap- 
pears, Clarke  fully  performed.  There  is  no  offer  to  prove  that  the  defendant 
relied  on  any  assent  or  promise  of  Clarke  not  to  object  to  or  claim  damages 
lor  any  obstruction  that  the  pipe  might  cause.  There  is  not  only  no  offer  to 
prove  that  the  defendant  relied  on  any  such  promise  or  assent,  but  it  appears 
that  the  defendant  "contemplated"  doing  what  he  did  (and  what  be  had  a  per- 
fect right  to  do,  so  long  as  he  did  not  injure  Clarke)  when  he  went  to  see 
Clarke;  and  there  is  no  offer  to  prove  that  he  relied  on  any  such  promise  or 
assent  in  doing  what  he  did.  Evidence  that  Clarke  told  the  defendant  to  go 
ahead  and  put  in  a  pipe,  which  defendant  represented  would  improve  the 
drain^e,  is  certainly  no  evidence  that  he  assented  to  an  injury  to  the  drain- 
age. But  Clarke's  assent  to  the  putting  in  of  a  pipe  which  would  improve 
the  drainage  on  defendant's  own  land  was  entirely  nugatory,  and  without  ef- 
fect, because  Clarke  had  no  right  to  object  to  tliat  so  long  as  defendant  did 
not  interfere  with  the  flow  of  water  in  the  ancient  water-course  as  it  had  been 
accustomed  to  flow.  He  could  alter  and  improve  the  water-course  upon  his 
own  land  as  he  chose.  In  order  to  prove  an  assent  to  the  present  obstruction 
of  the  flow,  defendant  would  be  obliged  to  show  that  Clarke  In  some  way  took 
tbe  risk,  and  intended  to  take  the  risk,  of  the  pipe's  proving  an  effective  sub- 
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fititute  for  the  open  water-conise,  not  only  for  the  present,  but  for  all  f utoM 
time.  . 

But  the  claim  of  defendant  to  maintain  the  obstruction,  and  thus  flow  the 
plaintiffs'  land,  is  in  effect  an  attempt  to  maintain  a  oontinaing  nuisance^ 
which  amounts  to  an  incumbrance  on  the  plaintiff's  land  without  a  grant,  ex- 
press or  implied.  This  cannot  be  done.  Stevens  v.  Steoens,  11  Melc.  251; 
JDrake  v.  Wells,  11  Allen.  141;  Craig  \.  Lewis,  110  Mass.  877;  HiU  v.  Hill, 
118  Mass.  103.  Compare  Morse  t.  Copeland,  2  Gray,  802.  The  plaintiffs, 
as  trustees  of  Clarke,  "and  others,"  represent  the  estate,  and  not  Clarke  per- 
Bonally.  Pope  v.  Devereux,  6  Gray,  409.  And  the  deed  of  C^rke  carried  with 
it  to  them,  "the  title  to  everything  which  is  part  of  the  realty,  or  annexed  to 
the  freehold,"  (Drake  v.Wells,  11  Allen,  141,)  and  reroked  all  licenses  affect- 
ing the  estate,  {Oook  v.  Steams,  11  Mass.  533,  538;  Drake  v.  Wells,  supra; 
HiU  V.  HUl,  113  Mass.  103;  Wallis  v.  Harrison,  4  Mees.  &  W.  538.) 

Thus  it  has  been  held  that  a  parol  or  a  written  agreement,  made  on  good 
consideration,  to  waive  flowage  damage,  caused  by  a  dam  on  another's  land, 
though  it  would  bind  the  then  owner  of  land  flowed,  as  a  waiver  of  his  own 
claim  for  damages,  {Seymour  v.  Carter,  2  Mete.  520;  Smith  v.  Ghviding,  6 
Cush.  154,)  cannot  bind  the  land  or  the  grantee  of  the  original  promisor, 
{Pitchy.  Seymour,  9  Mete.  462;  Craig  v.  Lewis,  110  Mass.  377;  Cobb  v. 
Fisher,  121  Mass.  169;  Snow  v.  Moses,  53  Me.  546.)  The  above  eases,  al- 
though petitions  for  the  assessment  of  damages  under  the  provisions  of  the 
mill  acts,  are  directly  in  point,  because  they  proceed  upon  reasons  stated  by 
Colt,  J.,  in  Uraig  v.  Lewis,  and  Gbat,  C.  J.,  in  Cobb  v.  Fisher,  supra.  It 
may  be  taken,  "as  a  general  principle  of  law,  that  if  one  gives  another  a  parol 
license  to  flow  his  land  by  a  dam  to  be  built  on  licensee's  land.  *  *  * 
such  license  is  revocable/'  Washb.  Easem.  (4th£d.)440;  Browne,  St.  Frauds, 
(4th  Ed.)  §  27a  et  seq.;  Gould,  Waters,  §  323;  (Mmstead  v.  Camp,  S3  Conn. 
532,  552.  The  facts  wliich  the  defendant  offered  to  prove  were  inadmissible 
under  an  answer  of  general  denial  merely.  They  amounted,  at  most,  to  a 
license  to  do  the  very  thing  now  complained  of.  Before  the  practice  act,  as 
since,  a  defendant  was  required  to  plead  a  license  specially.  Ruggles  y.  Le- 
sure,  24  Pick.  187.  Thus,  in  an  action  of  trespass,  the  defendant  cannot  rely 
upon  authority  from  a  third  person,  without  specially  setting  up  such  justifi- 
cation in  his  answer.  Snow  v.  CJiatfleld,  11  Gray,  12;  Ward  v.  BarUett,  12 
Allen,  419 ;  Mann  v.  Tuck,  Id.  420,  note.  Not  on  a  license  from  the  plaintift 
himself.  Hollenbeak  v.  Kowley,  8  Allen,  473;  Leni  v.  Brooks,  121  Mass. 
601,  605;  Hulet  v.  Stratton.  6  Cush.  539;  Knapp  v.  Slooomb,  9  Gray,  78; 
Merrick  v.  Plumley,  99  Mass.  566;  Hildreth  r.  City  <i(f  Lowell,  11  Gray,  S45. 
The  Massachusetts  practice  act  abolished  the  general  issue.  Pub.  St.  e.  167, 
§  15.  But  see  Id.  §  20.  The  object  of  these  provisions  was  to  give  the  plain- 
tiff "full  notice  of  the  specific  grounds  on  which  the  defense  is  to  be  placed," 
and  thus  prevent  surprise.  See  Ward  v.  Bartlett,  12  Allen,  419.  Under 
present  practice,  therefore,  many  defenses  which  were  admissible  under  the 
general  issue  at  common  law  must  now  be  specially  set  forth  in  the  answer. 
Cases  supra;  MtUrp  t.  Insuranoe  Co.,  5  Gray,  641;  Granger  v.  Ilsley,  2 
Gray,  521;  Cushman  v.  Davis,  3  Allen,  99;  Reed\.  InhaMtanU  ofSoituate, 
7  Allen,  141;  Bullock  v.  Hayward,  10  Allen,  460,  462. 

There  are  no  elements  of  estoppel  in  the  case;  certainly  not  as  against  the 
present  plaintiffs;  but,  if  there  were,  it  cannot  be  doubted  that  the  facts  upon 
which  such  estoppel  Is  founded  must  be  pleaded  specially.  Grtnnell  v.  Spink, 
128  Mass.  25.  See  Burnett  v.  Smith,  4  Gray,  50,  52.  But  the  estoppel,  if 
any  there  were,  must  go  either  (a)  to  the  cause  of  action,  or  (6)  to  the  dam- 
ages or  to  a  part  thereof.  If  to  the  cause  of  action,  that  is  simply  uiother 
form  of  saying  that  the  plaintiffs  cannot  be  heard  to  object  to  what  their 
grantor  has  heretofore  assented  or  licensed.  In  other  words,  it  is  relying  on 
a  license  not  pleaded  in  avoidance  of  the  plaiatifts'  action.    It  to  Uie  damage*. 
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or  a  part  tb«:eof,  Bubstsntive  facts  going  to  the  reduction  or  recoupment  of 
damages  must  be  specially  plead^.  Manufacturing  Co.  v.  Russell,  112 
Mass.  387.  The  burden  of  proof  of  a  waiver  of  damages  to  real  estate  is  upon 
"those  who  rely  upon  it  as  a  bar  to  all  claim  fordamages."  Bmwny.  Cityof 
Worcester,  13  Gray,  31,  36.  But  it  does  not  appear  that  either  point  was 
taken  below.  Compare  QriMn  v.  Latorenoe,  135  Mass.  365.  If,  in  any  point 
of  view,  the  evidence  ofEered  was  admissible  on  the  question  of  damages,  the 
court  will  allow  tlie  plaintiffs  to  remit  all  but  nominal  damages,  and  retain 
their  verdict. 

W.  Allen,  J.  It  must  be  taken,  from  the  terms  of  the  exceptions,  that 
the  plaintifCs'  land  was  injured  by  water  set  back  upon  it,  in  consequence  of 
the  obstruction  by  the  defendant  upon  his  land  of  an -ancient  water-course 
which  flowed  from  the  plaintiffs'  land  through  the  defendant's  land.  The 
declaration  describes  the  water-course  as  an  ancient  rivulet  or  stream,  which 
had  existed  beyond  the  memory  of  man.  Tlie  exceptions  state  tbat  the  action 
was  for  damages  for  the  obstructions  of  an  ancient  water-course,  and  that  the 
evidence  showed  that  "a  ditch,  with  defined  banks  and  bed,  and  of  varying 
width,  had  for  more  than  twenty  years  run  across  the  land"  of  the  parties. 
Ko  question  is  suggested  in  the  exceptions  as  to  tlie  nature  of  the  plaintiffs' 
right,  and  it  must  be  taken  that  it  was  not  amere  easement,  derived  by  grant 
from  the  owner  of  the  defendant's  land,  but  the  right  to  have  the  water  flow 
from  his  land  in  a  natural  water-course.  The  obstruction  complained  of  was 
the  filling  up  of  the  ditch  or  water-course,  except  so  much  of  it  as  was  occu- 
pied by  a  pipie  for  conducting  water.  The  obstruction  was  made  when  Clarke 
was  the  owner  of  the  plaintiff's  land,  and  has  been  continued  since.  The 
plaintiff's  title  is  from  Clarke,  in  trust  for  himself  and  others.  The  declara- 
tions and  admissions  of  Clarke,  made  after  his  deed,  to  the  plaintiffs,  are  not 
made  competent  by  the  fact  that  he  is  one  of  several  cestuis  que  trust.  Pope 
V.  Devereuao,  5  Gray,  409.  Besides,  the  acts  of  CJlarke,  which  they  were  of- 
fered to  prove,  were  not  competent;  and  the  remaining  exception,  which  is 
to  the  rejection  of  evidence  offered  to  prove  such  acts,  cannot  be  sustained. 
So  far  as  such  acts  tend  to  prove  a  license,  whether  by  Clarke  or  by  tlie  plain- 
tiffs, they  are  not  competent,  because  a  license  is  not  set  up  in  the  answer. 
Pub.  St.  c.  167,  §  20;  HoUenbeck  v.  Rowley,  8  Allen,  473;  Ward  v.  BarOett, 
12  Allen,  419. 

If  tlie  defense  of  a  right  by  grant  or  prescription,  to  flow  the  plaintiff's  land, 
is  open  under  an  answer  of  general  denial,  the  evidence  offered  was  not  com- 
petent to  prove  it.  It  is  a  right  to  an  easement  in  the  plaintiff's  land  which 
can  be  shown  only  by  grant  or  prescription.  The  evidence  was  not  competent 
to  prove  either.  Cohh  v.  Fisher,  121  Mass.  169;  Craig  v.  Lewis,  110  Mass. 
877;  Fiteh  r. Seymour,  9  Meto.  4Jo2;  Morse  v.  Copeland,  2  Gray, 302;  Stevens 
V.  Stevens,  11  Mete.  251. 

Exceptions  overruled. 


(lU  Ind.  51») 

FcBSEi.  V.  State  ex  rel.  Bonet. 

(Supreme  Court  of  Indiana.    September  20,  1887.) 

CoojrTY  StJBVB«OB— Tbbic  of  Offiok— Bjwiwkiho  of  Tbrx. 

Const.  Ind.  art.  6,  ?  2,  and  the  act  of  1862,  (Rey.  St.  Ind.  1881,  3  8048,)  provided 
that  comity  surveyors  should  be  elected  at  the  general  election  held  on  the  second 
Tuesday  in  October  and  should  hold  office  for  two  years  troin  the  first  Monday  in 
November  next  succeeding  their  election.  In  1881  the  time  of  holding  the  general 
election  was  changed  to  the  first  Tuesday  after  the  first  ilonday  in  November.  Ap- 
pellant was  elected  surveyor  at  the  November  election,  1884,  and  entered  into  pos- 
session on  the  twenty-first  of  the  same  month.  At  the  election  in  November,  1886, 
relator  was  elected  to  the  same  office,  and  having  duly  qualified  applied  for  po»< 
session  November  22, 1886,  but  appellant  refused  to  surrender  the  office.  Held,  that 
lutrins  taken  poasenion  of  the  omee  in  the  month  of  his  election,  and  held  £i>i  the 
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period  fixed  by  the  consUtatlon,  appellant  bad  thereby  plaoed  a  practical  oon- 
strnction  on  the  several  proTisions  relatiiifc  to  the  term  of  the  office,  and  woa  es- 
topped from  denying  the  benefit  of  the  same  constraction  to  his  regularly  elected 
.    and  qualified  successor,  who  was  entitled  to  poaseasiou  after  November  21,  1886. 

Appeal  from  circuit  court,  Starke  county. 

Geo.  W.  Beeman  and  Nathan  L.  Agnew,  for  appellant.  Albert  J.  ffould 
and  Geo.  A. Murphy,  for  appellee. 

KiBLACE,  J.  This  was  an  information  in  the  nature  of  a  quo  warranto 
prosecuted  in  the  name  of  the  state,  on  the  relation  of  Henry  C.  Boney  against 
Abuer  L.  Fursel,  for  the  purpose  of  obtaining  possession  of  the  office  of  county 
surveyor,  together  with  the  records,  charts,  and  other  property  pertaining  to 
the  office.  The  court  made  a  special  finding  of  the  facts  to  the  effect  that,  at 
the  November  election,  1884,  the  appellant  Pursel  was  elected  surveyor  for 
the  county  of  Starke;  that  after  having  been  duly  commissioned  and  qualified, 
he,  on  the  twenty-first  day  of  said  month  of  November,  1884,  entered  into  the 
possession  of  said  office,  and  had  ever  since  continued  to  discliarge  its  duties; 
that  at  the  November  election,  in  the  year  1886,  the  relator  Roney  was  elected 
to  tlie  same  office,  and  having  been  first  commissioned  and  otherwise  lawfully 
qualified,  he,  on  the  twenty-second  day  of  said  month  of  November,  1886,  de- 
manded of  the  said  Pursel  the  possession  of  the  office,  together  with  the  rec- 
ords, charts,  and  other  property  pertaining  thereto;  tliat  said  Pursel  refused 
to  surrender  the  possession  of  the  office,  orof  any  thing  belonging  to  the  same, 
and  had  since  continued  in  the  possession  thereof,  as  well  as  in  the  discharge 
of  its  duties.  The  court  thereupon,  as  a  conclusion  of  law,  held  that  Pursel'a 
term  of  office  had  expired  on  the  twenty-first  day  of  November,  1886,  and  that 
the  relator  lloney  had  become  entitled  to  the  possession  of  the  office,  together 
with  the  records,  charts,  and  all  other  things  belonging  to  it;  and,  over  excep- 
tions and  a  motion  for  judgment  in  favorof  Pursel,  entered  judgment  accord- 
ingly. The  contention  of  Pursel  is,  that  applying  the  constitution  and  laws 
of  this  state  to  the  facts  as  found  by  the  court,  his  term  of  office  does  not  ex- 
pire until  the  first  Monday  in  November,  1887;  and  that  consequently  the 
court  erred  in  holding  otherwise,  as  hereinabove  stated. 

The  second  section  of  article  6  of  the  constitution  provides  for  the  election 
of  a  county  surveyor  for  each  county,  by  the  qualified  voters,  who  shall  con- 
tinue in  office  for  the  term  of  two  years.  The  act  of  June  17,  1852,  which 
went  into  effect  on  the  sixth  day  of  May,  1853,  and  was  designed  to  carry  this 
constitutional  provision  into  effect,  directed  that  county  surveyors  should 
thereafter  be  elected  at  general  elections  in  the  several  counties  of  the  statOt 
who  should  hold  their  offices  for  two  years  from  the  first  Monday  in  November 
next  succeeding  their  election.  1  G.  &  H.  St.  595;  Rev.  St.  1881,  §  5948.  At 
that  time  the  general  elections  were  holden  annually  on  the  second  Tuesday 
in  October,  and  continued  to  be  holden  on  that  day  either  annually  or  bi-en- 
nially,  until  the  year  1881,  when,  by  an  amendment  to  the  constitution,  the 
time  of  holding  general  elections  was  changed  to  the  first  Tuesday  after  the 
first  Monday  in  November. 

On  Pursei's  belialf  the  construction  insisted  upon  is,  that  as  Boney  was  not 
elected  until  after  the  first  Monday  in  November,  1886,  his  term  does  not  begin 
until  the  first  Monday  of  the  succeeding  November,  which  means  the  first 
Monday  in  November,  1887;  and  that,  under  the  holding-over  clauses  of  the 
constitution,  and  of  the  statutes,  Pursel  is  entitled  to  continue  in  office  until 
Roney's  term  thus  begins.  Section  9  of  the  sixth  article  of  the  constitution, 
to  which  reference  has  been  made,  ordains  that  "vacancies  In  county,  town- 
ship, and  town  offices  shall  be  filled  in  such  manner  as  may  be  prescribed  by 
law."  Acting  under  that  provision,  the  legislature  has  prescribed  that  all 
vacancies  in  county  offices  shall  be  filled  by  the  board  of  commissioners  of  the 
proper  counties  respectively,  and  that  an  appointment  to  fill  such  a  vacancy 
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shall  expire  when  a  saccessor  Is  elected,  and  that  sach  saocessor  shall  be  elected 
at  the  next  general  election.  Bev.  St.  1881,  §  5563;  &<nemor  t.  Nelton,  6 
Ind.  496.  In  the  case  of  ChriebU  v.  ataU,  (Ind.)  12  N.  £.  Rep.  700,  the  doc- 
trine that  the  term  of  an  office  fixed  bj  the  constitution  can  neither  be  abridged 
nor  extended  by  a  statutory  enactment,  was  fully  considered  and  reaffirmed. 
It  was  also  then  held  that,  under  the-  operation  of  the  several  constitutional 
provisions  and  statutes  having  a  bearing  on  the  subject,  there  was  not,  and 
could  not  be  made  to  be,  any  uniformity  in  the  several  counties  of  the  state  as 
to  the  time  at  which  persons  elected  to  county  offices  of  the  same  class  shall 
be  entitled  to  enter  upon  their  duties  where  the  duration  of  the  term  is  pre- 
scribed by  the  constitution.  This  results  from  intervening  vacancies,  and 
other  incidental  causes  which  fix  the  times  of  the  beginning,  as  well  as  the 
ending  of  particular  terms  of  such  officers  at  different  intervals  under  the 
operation  of  the  constitution,  and  hence  beyond  the  power  of  legislative  con> 
trol.  Although  it  was  not  found  that  Fursel  was  lawfully  entitled  to  take 
possession  of  the  office  of  surveyor  at  the  time  he  entered  upon  its  duties,  the 
reasonable  inference  from  the  finding  of  facts  is  that  he  was  so  entitled.  Hav- 
ing taken  possession  of  the  office  in  pursuance  of  his  election,  and  having  held 
the  office  for  the  full  term  of  two  years,  the  time  fixed  by  the  constitution,  he 
was  at  all  events  as  against  his  regularly  elected  and  properly  qualified  suc- 
cessor, estopped  from  denying  that  his  term  of  office  had  expired.  That  prin- 
ciple was  also  recognized  in  the  case  of  ffrtebU  v.  State,  and  is  both  just  and 
reasonable  in  its  application  to  the  facta  of  this  case.  It  only  requires  Fursel 
to  give  to  another  the  benefit  of  a  legal  construction  which  he  has  assumed 
and  acted  upon  in  his  own  behalf.    The  judgment  is  affirmedt  with  coats. 


(lU  Ind.  4W) 

Trout  t>.  Statb. 

(Sufirfme  0>urf  of  Indiana.    September  20, 1887.) 

1.  LoTTCBiis— IsroHMAnoH— SumciufOT— WoBOs  or  Statute. 

An  inrormation  charging,  among  other  things,  that  tiie  accnsed  at  a  time  and 
place  specifled,  "  nnlawfally  sold  to  P.  for  the  sum  of  ten  cents,  then  and  there 
paid  by  said  P.  to  him,  one  sfaarei  chance,  and  opportunity  to  draw  in  a  certain 
lottery  scheme  and  gift  enterprise  for  the  division  of  certain  sums  of  lawful  money 
to  be  determined  by  chance,  lot,"  eto.,  charges  the  offense  of  unlawfully  selling  a 
share  in  a  lottery  or  gift  enterprise,  as  defined  in  Bev.  St.  1881,  J  2077,  substantially 
in  the  words  of  the  statute,  and  is  good  on  motion  to  quash.' 

3.  iHroBMATioif— BBruoNAirr  Allsoatioks — Motioh  to  Qcasb. 

Where  an  offense  is  charged  in  an  information  with  sufficient  certainty,  contra- 
dictory or  repugnant  allegations  not  containing  any  matter  which,  if  true,  would 
constitute  a  legal  justification  of  the  offense,  or  other  legal  bar  to  the  prosecution, 
will  afford  no  sronnd  for  quashing  the  information. 

8.  Cbuiihal  PEAonoB— Wbioht  ot  BviDBiroB— Appeal. 

Where  there  is  evidence  fairly  tending  to  support  the  verdict  on  every  material 
I>oint,  the  judgment  will  not  be  rerersed  on  the  evidencr,  even  in  a  criminal  cause. 

Appeal  from  criminal  court,  Marion  county. 

/.  N.  Seott,  for  appellant.    T?ie  Attttmey  General,  for  the  State. 

>An  indictment  for  a  statutory  oSimie,  which  chaKes  the  ofl'ense  In  words  equiva- 
lent to  those  employed  in  the  statute,  is  sufficient.  U.  S.  v.  Wilson,  29  Fed.  Kep.  286: 
FrankUn  v.  Stete,  (Ind.)  8  N.  B.  Bep.  896;  Graeter  v.  State,  (Ind.)  i  N.  B.  Bep.  461 ; 
State  V.  McOaffin.  (Kan.)  IS  Pac.  Bep.  660,  and  note ;  People  v.  Edson,  (Cal.)  10  Fao. 
Bep.  192;  State  v.  Sparks,  (W.  Va.)  S  8.  B.  Bep.  40.  See,  also,  People  v.  West,  (N.  Y.) 
12  N.  B.  Bep.  610,  and  note ;  State  v.  Brady,  (La.)  2  South.  Bep.  667  ;  State  v.  Xtsdale^ 
Id.  406,  and  nota, 
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HowK,  J.  In  this  case  appellant  was  proseanted  and  convicted,  upon  affi- 
davit and  information,  for  the  unlawful  sale  of  a  share  in  a  lottery  sefaeme 
and  gift  enterprise.  From  the  judgbaent  of  conviction  he  has  appealed  to 
this  court,  and  has  here  assigned  errors  which  call  in  question  the  overruling 
(1)  of  his  motion  to  quash  the  information ;  (2)  of  his  motion  for  a  new  trial; 
and  (3)  of  his  motion  in  arrest  of  judgment. 

Of  these  alleged  errors,  the  first  and  third  will  be  considered  together,  as 
they  each  present  the  single  question  of  the  alleged  insutBciency  of  the  facts 
stated  in  the  affidavit  and  information  herein  to  constitute  a  public  offense. 
It  was  charged,  substantially,  in  the  affidavit  and  information,  that,  on  No- 
vember 17,  1885,  at  and  in  Marion  county,  appellant  unlawfully  sold  to  John 
W.  Page,  for  the  sam  of  10  cents,  then  and  there  paid  by  Page  to  appellant, 
one  share,  chance,  and  opportunity  to  draw  in  a  certain  lottery  scheme  and 
gift  enterprise  for  the  division  of  personal  property,  to-wit:  certain  sums  of 
lawful  money  of  the  United  States  to  be  determined  by  chance  and  lot,  which 
said  sums  of  money  and  a  particular  description  thereof  were  to  affiant  un- 
known, and  therefore  could  not  be  given,  and  the  plan  and  scheme  for  the 
division  and  distribution  of  such  sums  of  money,  by  said  lottery  scheme  and 
gift  enterprise,  were  to  affiant  unltnown,  and  could  not  be  given;  and  the 
mode  of  operating  and  conducting  such  lottery  scheme  and  gift  enterprise, 
and  the  name  and  style  and  a  more  particular  description  thei-eof,  were  un- 
known to  affiant,  and,  for  that  reason,  could  not  be  given;  that,  as  a  part  of 
such  lottery  scheme  and  gift  enterprise,  appellant  permitted  said  Page,  in 
consideration  of  the  aforesaid  sum  of  10  cents  so  paid  to  appellant  as  afore- 
said, to  select  any  tiiree  numbers  from  a  large  number  of  numbers  designated 
by  appellant,  and,  in  the  event  two  of  the  three  numbers  so  selected  by  said 
Page,  were  drawn,  designated,  and  selected  by  the  managers  and  operators 
of  such  lottery  scheme  and  gift  enterprise,  said  Page  would  be  entitled  to 
a  large  share  of  money,  to-wit.  the  sum  of  46  cents,  of  the  sum  of  money  to  be 
divided  as  aforesaid  by  the  managers  and  operators  of  such  lottery  scheme 
and  gift  enterprise  as  aforesaid;  and  In  the  event  two  of  such  three  numbers 
were  not  drawn,  designated,  and  selected  by  said  managers  and  ■  operators, 
then  the  said  Page  would  not  receive  any  part  or  share  whatever  of  said  sum 
of  money:  that  thereupon  said  Page  then  and  tliere  selected  and  designated 
the  numbers  3,  19,  67,  from  said  large  number  of  numbers,  and  then  and 
there  paid  appellant,  for  the  share  and  chance  aforesaid,  the  sum  of  10  cents 
as  aforesaid;  and,  according  to  the  plan  and  scheme  of  said  lottery  scheme 
and  gift  enterprise,  said  numbers  3, 19,  67,  entitled  said  Ps^e,  the  purchaser 
thereof,  to  the  sum  of  46  cents  of  the  sum  of  money  to  be  so  divided  as 
aforesaid,  in  case  two  of  three  of  said  numbera  were  drawn,  designated,  and 
selected  from  a  large  number  of  numbers  by  the  managers  and  operators  of 
said  lottery  scheme  and  gift  enterprise;  and  in  case,  two  of  said  numbers  3, 
19,  67,  so  purchased  as  foresaid,  were  not  drawn,  designated,  and  selected 
as  aforesaid  by  the  managers  and  operators  of  such  lottery  scheme  and  gift 
enterprise,  then,  and  in  that  event,  said  Page  would  not  be  entitled  to  and 
would  not  receive  any  part  or  share  of  the  money  to  be  bo  divided  by  chance 
and  lot,  by  the  managers  and  operators  of  said  lottery  scheme  and  gift  enterprise 
as  aforesaid. 

From  the  facts  stated  and  recited  in  the  affidavit  and  information  herein, 
the  substance  of  which  we  have  given,  it  is  manifest  that  it  was  intended  to 
charge  appellant  therein  and  thereby  with  the  offense  against  public  policy 
which  is  defined,  and  its  punishment  prescribed,  in  section  2077,  Rev.  St. 
1881.  That  section  reads  as  follows:  "Whoever  sells  a  lottery  ticket  or 
tickets,  or  share  in  any  lottery  scheme  or  gift  enterprise,  or  acts  as  agent  for 
.  any  lottery  scheme  or  gift  enterprise,  or  aids  or  abets  any  person,  or  persons  to 
engage  in  the  same,  or  tranamita  money  by  mail  or  express,  or  otherwise 
transmits  the  same  to  any  lottery  scheme  or  gift  enterprise  for  the  divJaion  of 
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property,  to  be  deltermlned  by  cfaance,  or  makes  or  draws  any  lottery  or  gift 
eoterprise  for  a  division  of  property,  not  authorized  by  law,  on  conTictioD 
thereof,  shall  be  fined  in  any  sum  not  more  tban  five  hundred  dollars,  nor  less 
tban  ten  dollars." 

With  the  statute  defining  the  offense  charged,  and  the  foregoing  summaiy 
of  the  facts  stated  tn  the  affidavit  and  information  herein  before  us,  we  pro- 
ceed now  to  the  consideration  of  the  objections  urged  by  appellant's  learned 
counsel  to  the  suSlciency  of  such  a£Sdavit  and  information.  Counsel  vigor- 
ously contends  that  appellant's  motion  to  quash  tbe  information  herein  ought 
to  have  been  sustained  by  the  trial  court,  for  the  following  reasons,  namely: 
"(1)  Because  the  facts  charged  donot  constitute  a  public  offense;  (2)  because 
the  information  does  not  cliarge  the  offense  with  sufficient  particularity  and 
certainty;  (3)  because  the  allegations  of  the  information  are  contradictory 
and  repugnant." 

In  discussing  together  tbe  drst  two  of  these  leasons,  appellant's  counsel  in- 
sists that  the  information  is  bad  in  that  it  charges  merely  conclusions  in  re- 
gard to  the  lottery  scheme  mentioned  therein,  and  does  not  state  "the  process 
by  which  tbe  result  was  to  be  determined."  Counsel  says:  "The  appellant 
was  entitled  to  know  this,  in  order  that  he  might  properly  prepare  his  de- 
fense. Tlie  court  was  entitled  to  know  it,  in  order  that  it  might  be  able  to 
determine  whether  it  was  an  offense,  whether  the  process  was  such  as  consti- 
tuted a  lotteiy."  It  is  no  doubt  true  that  an  information  or  indictment,  un- 
der our  Criminal  Code,  must  state,  "with  sufficient  certainty,"  the  facts  con- 
'stituting  the  oSenae  intended  to  be  charged,  or  it  must  be  held  bad  on  motion 
to  quash.  Section  1759,  Rev.  St.  1881;  Trout  v.  State,  107  Ind.  578,  8  N.  E. 
Bep.  618.  Under  our  decisions,  as  a  general  rule,  an  indictment  or  informa- 
tion will  be  sufficient  to  withstand  a  motion  to  quash,  if  it  charge  the  offense 
in  the  language  of  the  statute,  or  in  terms  substantially  equivalent  thereto. 
Howard  y. State.  87  Ind.  68;  State  v.MUler,  98  Ind.  70;  Ritter  v.StaU.  Ill 
Ind.  324, 12  N.  E.  Rep.  501. 

It  is  conceded  by  appellant's  counsel,  in  the  case  under  consideration,  that 
the  offense  is  charged  "substantially  in  tlie  words  of  the  statute."  But  coun- 
sel claim  this  is  not  sufficient  in  this  case.  The  statute  does  not  define  the 
offense  by  setting  out  particularly  the  facts  constituting  it.  "If  it  had  so  de- 
fined tlie  offense,"  counsel  says,  "an  information,  simply  following  the  words 
of  the  statute,  might  have  been  sufficient."  It  is  very  clear,  we  think,  that 
appellant's  counsel  wholly  misapprehends  the  force  and  effect  of  the  language 
of  the  section  of  the  statute  heretofore  quoted  in  this  opinion.  In  words  of 
no  nncertain  meaning,  the  statute  clearly  defines  the  offense  charged,  and  in- 
tended to  be  charged,  in  the  information,  the  substance  of  which  we  have 
heretofore  given.  "  Whoevar  salia  a  lottery  ticket  or  tickets,  or  share  in  any 
lottery  scheme  or  gift  enterprise,"  says  the  statute,  "on  conviction  thereof 
shall  be  fined,"  etc.  The  information  herein  charged  that  on,  etc.,  at  etc., 
appellant  unlawfully  sold  to  John  VV.  Page,  for  a  specified  sum  of  money 
then  and  there  paid,  "one  share,  chance,  and  opportunity  to  draw  in  a  cer- 
tain lottery  scheme  and  gift  enterprise,"  for  the  division  of  certain  sums  of 
lawful  money  to  be  determined  by  chance  and  lot,  etc.  The  offense  is  charged 
in  the  information  herein  substantially  in  the  language  of  the  statute,  and 
we  think  with  sufficient  certainty.    Ritter  v.  State,  supra. 

But  appellant's  counsel  further  insists  that  the  infortnation  ought  to  have 
been  quashed,  because  the  allegations  thereof  were  "contradictory  and  repug- 
nant." It  is  not  claimed  by  counsel,  however,  that  the  information  herein 
"contains  any  matter  which,  if  true,  would  constitute  a  legal  justification  of 
the  offense  charged,  or  other  legal  bar  to  the  prosecution."  Section  1759,  stt- 
pra.  Any  other  contradictory  and  repugnant  matter  would  afford  no  ground 
for  quashing  the  information,  where,  as  here,  the  offense  is  charged  therein 
with  sufficient  certainty,  but  must  be  regarded  as  at  most  mere  surplusage. 
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For  the  reasons  given,  we  are  clearly  of  the  opinion  that  the  trial  court  did 
not  err  in  overruling  either  the  motion  to  quash  the  information  herein,  or 
the  motion  in  arrest  of  judgment. 

Under  the  alleged  error  of  the  court  below,  in  overruling  appellant's  mo- 
tion for  a  new  trial  herein,  hia  counsel  insists  that  the  verdict  of  the  jury  was 
not  sustained  by  sufflcient  evidence.  We  cannot  disturb  the  verdict  on  the 
evidence.  There  is  evidence  in  the  record  which  fairly  tends,  we  think,  to 
sustain  the  verdict  on  every  material  point.  In  such  case,  it  is  settled  by 
our  decisions  that,  even  in  a  criminal  cause,  the  judgment  will  not  be  re- 
versed on  the  evidence.  Garrett  v.  State,  109  Ind.  527. 10  N.  £.  Bep.  570. 
The  supposed  variance  between  the  allegations  of  the  information  and  the 
evidence  is  not  worthy  of  serious  consideration.  The  variance  was  wholly 
immateriaL  There  was  no  error,  we  think,  in  the  overruling  of  appellant's 
motion  for  a  new  trial. 

We  have  found  no  error  in  the  record  of  this  cause  wliidi  authorizes  or  r»- 
quiree  the  reversal  of  the  judgment. 

Xhe  judgment  is  affirmed,  witii  oosta. 


(lU  Ind.  SM) 

WAnon  «.  Statk 
(Sktprema  Cburf  t^  Indiana.    September  20, 18S7.) 

HowK,  J.  In  thiacaseaabstantially  theaameqaesttonsarepresentedforonrdecieion 
as  those  which  are  considered  and  decided  in  IVout  v.  Bata,  ante,  1006,  (present  term.) 

Upon  the  authority  of  the  canse  cited,  and  for  the  reasons  there  glTeii,  the  Judgment 
In  tnia  case  is  affirmed,  with  < 


HxD  o*  Vouma  UL 
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